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QUESTION PRESENTED FOR REVIEW 

 
 Does a state statute that directly and specifically 
taxes constitutionally protected live entertainment, 
that exempts from taxation numerous and various 
types of live entertainment based upon the content 
of the expression, and that was intentionally legisla-
tively gerrymandered with twenty-six exemptions so 
that the vast majority of the tax burden falls on a 
small and disfavored group of taxpayers, violate, on 
its face, the First Amendment to the United States 
Constitution? 
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PARTIES TO THE PROCEEDINGS 

 
 In addition to the Petitioners, plaintiffs below 
included D.I. Food & Beverage of Las Vegas, LLC, 
d/b/a Scores, Olympus Garden, Inc., d/b/a Olympic 
Garden, and The Power Company, Inc., d/b/a Crazy 
Horse Too Gentlemen’s Club. 

 
RULE 29.6 STATEMENT 

 SHAC, LLC, is a privately held limited liability 
company, with SHAC MT, LLC, being its parent 
company. None of the membership interests of either 
SHAC, LLC, or SHAC MT, LLC, are held by a pub-
licly traded company. 

 Déjà Vu Showgirls, L.L.C., is a privately held 
limited liability company, with Imagination Corpora-
tion its parent company. None of Déjà Vu Showgirls, 
L.L.C.’s membership interests, and none of Imagina-
tion Corporation’s stock, are held by a publicly traded 
company. 

 Little Darlings of Las Vegas, L.L.C., is a privately 
held limited liability company, with Old Variety, Inc., 
its parent company. None of Little Darlings of Las 
Vegas, L.L.C.’s membership interests, and none of Old 
Variety, Inc.’s stock, are held by a publicly traded 
company. 

 K-Kel, Inc., is a privately held corporation. It has 
no parent corporation, and none of its shares are held 
by a publicly traded company. 
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RULE 29.6 STATEMENT – Continued 

 
 D. Westwood, Inc., is a privately held corporation. 
It has no parent corporation, and none of its shares 
are held by a publicly traded company. 
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OPINIONS BELOW 

 The decision of the Nevada Supreme Court for 
which review is sought is reported as Déjà Vu Show-
girls of Las Vegas, LLC v. Nevada Department of 
Taxation, 334 P.3d 392 (Nev. 2014), and appears at 
App. 1-22. The underlying unreported ruling of the 
Clark County [Nevada] District Court, denominated 
as Order Denying Plaintiffs’ Motion for Summary 
Judgment and Granting Defendants’ Counter-Motion 
for Summary Judgment, appears at App. 23-43. 

 Other decisions that inform the need for this 
Court to review the issues herein at this time include 
the Order of the United States District Court for the 
District of Nevada dismissing Petitioners’ constitu-
tional challenges to the state tax at issue (App. 44-
52); the Ninth Circuit United States Court of Appeals’ 
Memorandum opinion affirming that ruling (App. 53-
54); the October 12, 2007 ruling of the Nevada Tax 
Commission (App. 55-60); the Order [of the Clark 
County [Nevada] District Court] Denying Motion for 
Preliminary Injunction Without Prejudice (App. 61-
63); the Amended Order of the Clark County [Neva-
da] District Court dismissing Plaintiffs’ “as applied” 
challenges and precluding any further discovery 
(App. 64-68); the Order [of the Clark County [Nevada] 
District Court] Granting Plaintiffs’ Application for 
Leave to Present Additional Evidence to the Nevada 
Tax Commission (App. 69-70); the September 6, 2012 
Decision Letter of the Nevada Tax Commission (App. 
71-81); the Hearing Officer’s Order on Remand (App. 
82-92); the February 12, 2014 Decision Letter of the 
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Nevada Tax Commission (App. 93-101); and the 
decision of the Nevada Supreme Court issued con-
temporaneously with the ruling for which review is 
sought, affirming the dismissal of Plaintiffs’ second 
state court suit (reported at 334 P.3d 387 (Nev. 2014) 
and appearing at App. 102-15). 

---------------------------------  --------------------------------- 
 

STATEMENT OF JURISDICTION 

 This Court has jurisdiction under 28 U.S.C. 
§ 1257(a) to review the decision of the Nevada Su-
preme Court. 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL, STATUTORY, AND 
REGULATORY PROVISIONS INVOLVED 

UNITED STATES CONSTITUTION 

Amendment I 

“Congress shall make no law . . . abridging 
the freedom of speech . . . or the right of the 
people to peaceably assemble. . . .” 

Amendment XIV, Section 1 

“ . . . [N]or shall any State deprive any per-
son of life, liberty, or property, without due 
process of law; nor deny to any person within 
its jurisdiction the equal protections of the 
laws.” 

  



3 

UNITED STATES CODE 

 The provisions of the Tax Injunction Act, 28 
U.S.C. § 1341, and the Civil Rights Act, 42 U.S.C. 
§ 1983, are set forth at App. 116-17. 

NEVADA CONSTITUTION 

 Nev. Const. Art. 3, § 1 dealing with the separa-
tion of powers of government appears at App. 118, 
and Nev. Const. Art. 6, § 6 dealing with the jurisdic-
tion of the state district courts appears at App. 119-
20. 

NEVADA REVISED STATUTES 

 The Nevada Live Entertainment Tax challenged 
here is set forth in NRS 368A.010-368A.370 (the 
entirety appearing at App. 118-58). Verbatim excerpts 
include: 

NRS 368A.200: Imposition and amount 
of tax; liability and reimbursement for 
payment; ticket for live entertainment 
must indicate whether tax is included 
in price of ticket; exemptions from tax. 

1. Except as otherwise provided in this sec-
tion, there is hereby imposed an excise 
tax on admission to any facility in this 
State where live entertainment is pro-
vided. If the live entertainment is pro-
vided at a facility with a maximum 
occupancy of: 

(a) Less than 7,500 persons, the rate of 
the tax is 10 percent of the admis-
sion charge to the facility plus 10 
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percent of any amounts paid for 
food, refreshments and merchandise 
purchased at the facility. 

(b) At least 7,500 persons, the rate of 
the tax is 5 percent of the admission 
charge to the facility. 

* * * 

NRS 368A.020. “Admission charge” de-
fined 

“Admission charge” means the total amount, 
expressed in terms of money, of consideration 
paid for the right or privilege to have access 
to a facility where live entertainment is pro-
vided. The term includes, without limitation, 
an entertainment fee, a cover charge, a table 
reservation fee, or a required minimum pur-
chase of food, refreshments or merchandise. 

NRS 368A.060. “Facility” defined 

1. “Facility” means: 

(a) Any area or premises where live enter-
tainment is provided and for which con-
sideration is collected for the right or 
privilege of entering that area or those 
premises if the live entertainment is 
provided at: 

(1) An establishment that is not a li-
censed gaming establishment; or  

(2) A licensed gaming establishment 
that is licensed for less than 51 slot 
machines, less than six games, or 
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any combination of slot machines 
and games within those respective 
limits. 

(b) Any area or premises where live enter-
tainment is provided if the live enter-
tainment is provided at any other 
licensed gaming establishment. 

* * * 

NRS 368A.090. “Live entertainment” de-
fined 

1. “Live entertainment” means any activity 
provided for pleasure, enjoyment, recre-
ation, relaxation, diversion or other 
similar purpose by a person or persons 
who are physically present when provid-
ing that activity to a patron or group of 
patrons who are physically present. 

2. The term: 

(a) Includes, without limitation, any 
one or more of the following activi-
ties: 

* * * 

(2) Dancing performed by one or 
more professional or amateur 
dancers or performers; 

* * * 
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NRS 386A.280. Injunction or other pro-
cess to prevent collection of tax prohib-
ited; filing of a claim is condition 
precedent to maintaining action for re-
fund 

1. No injunction, writ of mandate or other 
legal or equitable process may issue in 
any suit, action or proceeding in any 
court against this state or against any 
officer of the State to prevent or enjoin 
the collection under this chapter of the 
tax imposed by this chapter or any 
amount of tax, penalty or interest re-
quired to be collected. 

2. No suit or proceeding may be main-
tained in any court for the recovery of 
any amount alleged to have been errone-
ously or illegally determined unless a 
claim for refund or credit has been filed. 

 Excerpts of Nevada’s judicial review statutes 
(NRS 233B.130 and 233B.135) are found at App. 121-
23; excerpts of Nevada’s statute dealing with judicial 
review of decisions of the Nevada Tax Commission 
(NRS 360.245) appear at App. 124; Nevada’s Taxpay-
ers’ Bill of Rights is found at NRS 360.291 (App. 125); 
NRS 372.680, dealing with actions for refunds from 
decisions of the Nevada Tax Commission, is found at 
App. 158.  

NEVADA ADMINISTRATIVE CODE 

 Relevant portions of the Nevada Administrative 
Code applicable to the Nevada Tax Commission 
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administered portion of the Live Entertainment Tax 
include NAC 368A.120 and 368A.170 (App. 160-62); 
and NAC 360.135, concerning subpoenas in the 
Nevada Tax Commission, appears at App. 159-60.  

NEVADA RULES OF CIVIL PROCEDURE 

 Excerpts of Nevada Rules of Civil Procedure Rule 
41 are found at App. 163. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 On July 22, 2003, Nevada (the governmental 
Respondents here are sometimes collectively referred 
to simply as the “State”) enacted Chapter 368A of the 
Nevada Revised Statutes, which imposed, subject to 
numerous and various exceptions discussed below, an 
excise tax on “admissions” to any facility that pro-
vided defined “live entertainment” (“Chapter 368A,” 
the “Live Entertainment Tax,” the “LET,” or simply 
the “Tax”). The “trigger” for being required to pay 
the Tax is whether an admission charge must be 
paid before a patron can enter the premises. NRS 
368A.200(1), 368A.020, and 368A.060, and NAC 
368A.120 (App. 126-28, 141, 160). The Tax is upon, 
inter alia, that admission charge. NRS 368A.200(1) 
(App. 141). 

 As originally enacted, the LET was not applica-
ble, under the terms of NRS § 368A.200(5)(d), to live 
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entertainment in a non-gaming1 establishment if the 
facility in which the live entertainment was provided 
had a maximum seating capacity of less than 300 
persons. However, on June 17, 2005, Chapter 368A 
was amended to, among other things, reduce the 
“seating capacity” exemption from 300 down to an 
“occupancy load” of 200 persons. The purpose of this 
amendment was to specifically extend the LET to a 
number of adult entertainment nightclubs that were 
not then subject to the Tax. Other amendments 
included expanding the categories of live entertain-
ment that were exempted from the Tax, and in par-
ticular those that were deemed to be “family 
oriented.” App. 125-58 reflects the entire current 
version of Chapter 368A, including the 2005 amend-
ments.  

 The legislative history demonstrates that the 
purpose of enacting the LET was to specifically tax 
adult nightclubs. That record is critical here because 
later in discovery, the State explicitly pointed to those 
chronicles as constituting part of its responses to 
various interrogatory questions asking about the 
persons or businesses meant to be taxed by Chapter 
368A, the purpose of the various 2005 statutory 
amendments, and the governmental interests meant 

 
 1 The LET is administered in two different fashions; one for 
licensed gaming establishments by the State Gaming Control 
Board and Nevada Gaming Commission, and the other for non-
gaming places of business by the Department of Taxation and 
the Nevada Tax Commission.  
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to be furthered by the LET and the various excep-
tions thereto.2 App. 164-75. 

 That legislative record reflects, for example, one 
Senator observing that the Tax might be used as a 
method of limiting “this type of business” (App. 179); 
another Senator commenting that the 2005 amend-
ments to Chapter 368A were necessary because the 
original 2003 Bill “didn’t adequately bring in a group 
some of us intended to be covered, which are the 
striptease clubs that have proliferated, particularly in 
southern Nevada” (App. 181; accord App. 176); a 
committee Chairwoman noting that she was “con-
cerned that if we just put live adult entertainment 
that might be held unconstitutional,” that putting the 
phrase “adult entertainment” on the law “puts a big 
red flag on it for the courts,” that the state was get-
ting “the most revenue from adult entertainment 
clubs . . . the highest amount paid under the live 
entertainment tax,” that “everything else pales in 
comparison” to how much the adult nightclubs were 
bringing in under the LET, and that the next highest 
amount was the “race tracks” (App. 183-84) (em-
phasis added); that, nevertheless, NASCAR racing 
and other sporting events were then exempted from 

 
 2 Consequently, this is not a circumstance where the 
Petitioners would be asking the Court to invalidate a law on the 
basis of illicit legislative motive predicated upon the comments 
of a few legislators. See, e.g., Renton v. Playtime Theatres, Inc., 
475 U.S. 41, 47-48 (1986). But see App. 20 n.10 (in the decision 
under review here, the Nevada Supreme Court rejects any 
relevance of this legislative history).  
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the tax by the 2005 amendments because they were 
believed by the legislators to be “family oriented” 
(App. 177-78, 182, 185); and that decreasing the 
seating capacity in NRS 368A.200(5)(d) in order to 
bring more adult cabarets into the Tax was to make 
up for revenues that would be lost by exempting out 
the race track (App. 178, 185). 

 Discovery also disclosed various internal memo-
randa confirming that the adult nightclubs were the 
target of the LET. App. 190-95. 

 Chapter 368A states that it does not apply to live 
entertainment that Nevada “is prohibited from taxing 
under the Constitution, laws or treaties of the United 
States. . . .” NRS 368A.200(5)(a) (App. 142). In addi-
tion, while purporting to apply to virtually all forms 
of live entertainment (see NRS 368A.090) (App. 129-
30), because of the targeted focus on adult nightclubs, 
the LET is statutorily gerrymandered in such a 
fashion so that the non-gaming aspects of the Tax 
apply to adult nightclubs and little else. There are 
twenty-six separate exemptions to the LET, which are 
incorporated by a series of exclusions to the definition 
of “live entertainment” under NRS 368A.090(b) (App. 
130-32), and specific exceptions to taxation found in 
NRS 368A.200(5) (App. 142-45). Petitioners set out 
below only those exclusions from taxation which are 
dependent upon the content of the entertainment at 
issue. 

 The exceptions to the definition of “live enter-
tainment” in NRS 368A.090(b) include: 
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(1) “Instrumental or vocal music . . . in a 
restaurant, lounge or similar area if 
such music does not routinely rise to the 
volume that interferes with casual con-
versation and if such music would not 
generally cause patrons to watch as well 
as listen”; 

(2) Occasional performances by employees 
whose primary job function is that of 
“preparing, selling or serving food, re-
freshments or beverages to patrons . . . ”; 

(3) Performances occurring in certain gam-
ing establishments “ . . . as long as the 
performers stroll continuously through-
out the facility”; 

(4) Performances occurring in certain gam-
ing establishments “which enhance the 
theme of the establishment or attract pa-
trons to the areas of the performances . . . ”; 

* * * 

(7) “Animal behaviors induced by animal 
trainers or caretakers primarily for the 
purpose of education and scientific re-
search”; and 

(8) Occasional activity, including dancing, 
that “[d]oes not constitute a perfor-
mance,” is not advertised as entertain-
ment, that “[p]rimarily serves to provide 
ambience to the facility,” and is not con-
ducted by an entertainer. (All emphasis 
added). 
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 The exemptions from Tax contained in NRS 
368A.200(5) include: 

* * * 

(c) Boxing contests;  

* * * 

(h) “Music performed by musicians who 
move constantly through the audience if 
no other form of live entertainment is af-
forded to the patrons”; 

* * * 

(k) Certain food and product demonstra-
tions;  

(l) “Live entertainment that is incidental to 
an amusement ride, a motion simulator 
or a similar digital, electronic, mechani-
cal or electromechanical attraction”; 

* * * 

(o) NASCAR Nextel Cup Series races, or its 
successor racing series, and all races as-
sociated therewith; 

(p) Baseball games conducted by profession-
al minor league baseball players; and  

(q) Live entertainment provided in a res-
taurant which is incidental to any other 
activities conducted in the restaurant or 
which only serves as ambience so long as 
there is no charge to the patrons for that 
entertainment. 
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 No suit may be filed under Chapter 368A to 
recover taxes alleged to have been erroneously or 
illegally collected unless an administrative claim for 
refund has been filed with the Nevada Department of 
Taxation (the “Department”). NRS 368A.280(2) (App. 
153). Appeals from Department decisions are taken to 
the Nevada Tax Commission (the “Commission”). 
NRS 360.245 (App. 124). A taxpayer aggrieved by a 
decision of the Commission must “bring an action 
against the Department on the grounds set forth in 
the claim” within 90 days of the Commission’s deci-
sion. NRS 368A.290(1)(b) (emphasis added) (App. 
153). See also NRS 368A.300(3)(b) (App. 154) (same). 
Failure to do so “constitutes a waiver of any demand 
against the State on account of alleged overpay-
ments.” NRS 368A.290(3) (App. 153). In addition, 
NRS 368A.280(1) (App. 152) precludes any court from 
entering an injunction or other legal process prevent-
ing the collection of the Tax.  

 In April of 2006, Petitioners (establishments in 
Las Vegas that present a variety of female perfor-
mance dance; some of which is fully clothed, some of 
which is topless, and some of which – for those Peti-
tioners not subject to Nevada liquor laws – is at times 
fully nude) filed suit in federal district court challeng-
ing the LET’s constitutionality (the “Federal Action”). 
The State filed a motion to dismiss, claiming that the 
Tax Injunction Act (28 U.S.C. § 1341; hereinafter 
sometimes “TIA”; App. 116) precluded the lawsuit 
because the Nevada state court and administrative 
systems provided, in the words of the statute, a 



14 

“plain, speedy and efficient remedy.” In so arguing, 
the State asserted to the federal district court as 
follows: 

Within ninety days of denial by the Commis-
sion of a taxpayer’s appeal of a claim for re-
fund, the taxpayer may bring an action in 
court. NRS 368A.290. By default, jurisdiction 
for such actions lies in the District Court. 
Nev. Const. Art. 6, § 6, NRS 4.370. 

App. 198 (emphasis added).3  

 Subsequently, in response to Petitioners’ argu-
ment that NRS 368A.280(1) precluded them from 
obtaining injunctive relief and possibly declaratory 
relief as well, the State cited State v. Scotsman Mfg. 
Co. Inc., 849 P.2d 317 (Nev. 1993);4 asserting that it 
“[w]ould support the proposition that declaratory 
relief is available notwithstanding NRS 368A.280(1).” 
App. 202 n.2 (emphasis added). Relying on Scotsman 
and concluding that NRS 368A.280(1) “does not pre-
vent a judicial challenge either to the collection of the 
tax or the constitutionality of the statute authorizing 

 
 3 The State made similar claims later to the Ninth Circuit 
on appeal. App. 206. In so doing, it cited, as the sole remedies 
available to the Petitioners, the provisions contained in NRS 
368A.290 and 368A.300. Id. 
 4 Scotsman held that when constitutional rights were at 
stake, an aggrieved taxpayer need not exhaust administrative 
remedies before seeking judicial redress and that the litigant at 
issue there could even bring claims that were statutorily out of 
time. 849 P.2d at 319-20. 
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the tax,” the federal district court dismissed Petition-
ers’ Federal Action. App. 44-52. The Ninth Circuit 
affirmed in a three-paragraph ruling made without 
oral argument. App. 53-54.  

 As a result of the dismissal of the Federal Action, 
Petitioners filed a similar lawsuit in Nevada state 
court on December 19, 2006 (the “First State Action”), 
and ultimately raised both facial and “as applied” 
federal and state constitutional challenges therein. 
App. 2-3, 6, and 213. In addition, because of the time 
constraints set out in Chapter 368A, a number of 
the Petitioners (referred to here as the “SHAC Pe-
titioners”) were then required, pursuant to NRS 
368A.280(2), to undertake the state administrative 
refund process as a predicate for the filing of a refund 
suit in state court.  

 After filing their first set of administrative 
requests for refund to the Department, all of which 
were denied, those entities appealed to the Commis-
sion. The Commission upheld the refund request 
denials in October of 2007 (App. 55-60).5 Thereafter, 
in accordance with 368A.290 and 368A.300(3)(b), the 
very statutes that the Respondents had cited to the 

 
 5 Subsequent to the first set of refund requests, each 
Petitioner (and every other similar business disputing the Tax) 
has been periodically filing requests for refunds in order to 
preserve their refund rights under Chapter 368A. Each of these 
has been held in abeyance by the Department pending the 
resolution of these actions. See representative letter at App. 216-
17. There are now scores of these pending. 
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federal courts as providing a “plain, speedy, and 
efficient” remedy so as to divest the federal district 
court of jurisdiction to hear Petitioners’ constitutional 
claims, the Petitioners filed suit in state court on 
January 9, 2008 against the Department (as required 
by NRS 368A.290(1)(b)) seeking a judicial determina-
tion on their claims for refund (the “Refund Action”).  

 On June 5, 2008, Petitioners filed a motion in the 
First State Action to preliminarily enjoin the en-
forcement of the LET.6 The parties also commenced 
discovery. In March of 2009, Petitioners propounded 
interrogatories and document production requests 
upon the Respondents, which led to a series of 
lengthy discovery dispute proceedings. In addition, 
after two oral arguments and 2 years and 7 months 
later, the state court denied the motion for prelimi-
nary injunction without prejudice on January 3, 2011. 
App. 61-63. The First State Action and the Refund 
Action were “coordinated,” and ultimately consolidat-
ed for determination. 

 Petitioners then scheduled the depositions of 
various state officials who the Respondents had 

 
 6 Petitioners felt that such relief could potentially be 
granted irrespective of the statutory prohibition set forth in 
NRS 368A.280(1), because such a prohibition arguably violates 
the constitutional separation of powers among the branches of 
government. See, e.g., Nev. Const. Art. 3, § 1 (App. 118), and Art. 
6, § 6 (App. 119-20) (authority of the state district courts to issue 
injunctive relief). Cf. City of Norwood v. Horney, 853 N.E.2d 
1115 (Ohio 2006) (legislative statutes cannot divest courts of 
their constitutional authority). 
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identified in discovery to be the most knowledgeable 
persons to answer certain questions concerning the 
LET. Before those could occur, the Nevada Supreme 
Court decided a case known as Southern California 
Edison v. First Judicial District, 255 P.3d 231 (Nev. 
2011).  

 The issue there was whether a claimant for a use 
tax refund was entitled to a trial de novo in the state 
district courts (NRS 372.680 (App. 158), similar to 
NRS 368A.290(1)(b) here, permitting such an ag-
grieved taxpayer to initiate an “action” against the 
Department) or just a petition for judicial review 
(“PJR”) pursuant to NRS 233B.130 (App. 121) of the 
state’s Administrative Procedures Act (“APA”), which 
provided for “a more deferential review of the Com-
mission’s decision.” 255 P.3d at 232. The court noted 
that its earlier decision in Saveway v. Cafferata, 760 
P.2d 127 (Nev. 1988) “suggested that claimants re-
ceive a trial de novo . . . ,” 255 P.3d at 233, but con-
cluded that because of subsequent statutory changes 
to the APA and the general tax statutes (see NRS 
360.245 (App. 124)),7 the “action” referenced in NRS 
372.680 meant a limited PJR under NRS 233B.130. 
Id. Nevertheless, the court also found that the state 
was judicially estopped from restricting Edison to a 
PJR proceeding because it had “told Edison that trial 

 
 7 The LET and its specific refund action provisions con-
tained in NRS 368A.290 and 368A.300 were enacted after all of 
these other statutory changes. See further discussion, infra. 
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de novo would be available if Edison was unhappy 
with the Commission’s decision.”8 Id. at 233.  

 Based upon that ruling, the Defendants request-
ed the Clark County District Court to dismiss the 
Refund Action as having been improperly filed (con-
tending that Petitioners should have, rather, sought 
judicial review from the Commission’s decision by 
way of a PJR instead of filing an original action as 
specified by NRS 368A.290 and 368A.300). At a 
hearing on August 23, 2011, the Clark County Dis-
trict Court indeed dismissed the Refund Action based 
upon Southern California Edison; permitted the 
Petitioners an opportunity to file a belated PJR 
pursuant to NRS 233B.130 in lieu of the Refund 
Action; declared that the First State Action would 
proceed only as a facial challenge (apparently believ-
ing that the PJR would serve as the “as applied” 
challenge); and precluded all further discovery in the 
matter (including depositions that had been sched-
uled to occur later that week) by concluding that the 
same was not warranted in a facial attack. App. 64-
68. Under Nevada law, a PJR limits the court to 

 
 8 The Court also noted that the Department had taken 
inconsistent positions with different taxpayers at to which 
avenue of judicial redress was appropriate and that the De-
partment had admitted that it had “no consistent position” of 
the proper avenue for judicial relief, and observed that “[i]t 
appears that the Department has adopted a new policy for 
refund cases.” 255 P.3d at 234. The court accepted the discre-
tionary petition of Edison’s because of the “resulting confusion 
and potential disparate application of the law. . . .” Id. 
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review of the administrative record below, and no 
discovery is permitted. NRS 233B.135 (App. 122-23). 

 As a result of that ruling, the SHAC Petitioners 
filed a PJR in the Clark County District Court. The 
judge assigned to that action ruled that because they 
had rightfully relied on the status of the law prior to 
Southern California Edison, the SHAC Petitioners 
were entitled to a remand to the Commission in order 
to supplement their evidentiary record before final 
disposition of their claims. App. 69-70. Upon remand, 
the Commission ordered that additional documentary 
materials could be considered, but refused to permit 
Petitioners to take any depositions or any further 
discovery. It also submitted the matter to an Adminis-
trative Law Judge (“ALJ”) for consideration. App. 71-
81. The ALJ denied Petitioners’ request for a hearing, 
found that the new documents did not alter the prior 
ruling of the Commission, and rejected all arguments 
of the Petitioners. App. 82-92. The Commission 
affirmed that ruling. App. 93-101. That matter is now 
back before the Clark County District Court for 
consideration on the SHAC Petitioners’ PJR. As of 
January 1, 2015, Nevada has constituted an interme-
diate appellate court. Consequently, the judicial 
appeals of the PJR will continue for a number of 
years.  

 Meanwhile in the First State Action, the parties 
filed cross-motions for summary judgment. A mere 3 
days short of Nevada’s “5 year rule” by which a case 
must absolutely be brought to trial or dismissed with 
prejudice (see N.R.C.P. Rule 41(e); App. 163), the 



20 

Clark County District Court denied Petitioners’ 
motion and granted the Respondents’ motion, con-
cluding that the legislative history referenced above 
was irrelevant because the court was limited to a 
review of only the text of the statute in adjudicating 
Petitioners’ facial challenge. The court upheld the 
constitutionality of the Tax by finding it to be “con-
tent neutral.” App. 23-43; 244-45. 

 Petitioners appealed to the Nevada Supreme 
Court (the state not having an intermediate appellate 
court at the time), which, on September 18, 2014, 
issued two rulings concerning these cases.  

 In the first ruling (the subject of this petition), 
the court rejected Petitioners’ facial challenge both 
under the federal and state constitutions, and con-
cluded that the lower court was correct in dismissing 
the Petitioners’ as applied challenge because they 
had not exhausted their administrative remedies. 
App. 1-22. While acknowledging that the LET “is not 
a generally applicable sales tax” (App. 19), the court 
nevertheless concluded that rational basis scrutiny 
applied and that the Tax was therefore presumed to be 
constitutional (App. 21), and asserted that the LET is 
not “actually a tax on live entertainment” because 
it, rather, only “imposes an excise tax on business 
transactions which neither inhibits nor burdens the 
expressive conduct occurring at live-entertainment 
facilities.” App. 13-14. In rejecting the argument that 
the tax discriminates based upon content, the court 
concluded that the exemptions do not actually “refer 
to content” and that “multiple facilities furnishing 
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adult-oriented live entertainment, such as boxing and 
charity events, are exempted.” App. 17 (citing NRS 
368A.200(5)(b)-(c)). The court did not place any bur-
den on the State to explain the differential taxation 
as reflected by the 26 exemptions.  

 In the other decision, the court ruled that the 
specific judicial redress provisions specified in the 
LET (NRS 368A.290 and 368A.300) are not exempt 
from the requirements of the APA, and in particular 
NRS 233B.130 (the PJR statute). The court also ruled 
that the actions of the State did not judicially estop it 
from asserting this position. The dismissal of the 
Refund Action was thus affirmed. App. 102-15.  

 The court reached these conclusions irrespective 
of the representations made by the State to the 
federal courts in order to switch jurisdiction to the 
Nevada courts; the fact that the LET refers to the 
aggrieved claimant as a “plaintiff ” (NRS 368A.300(4) 
and (5)) as opposed to the APA’s reference to the 
pleading as a “petition” (NRS 233B.130(2)); the fact 
that the Tax provides for a 90 day period in which to 
initiate the “action” (NRS 368A.290(1)(b) and 
368A.300(3)(b)) as opposed to the APA’s requirement 
to file a PJR within 30 days (NRS 233B.130(2)(c)); the 
fact that Chapter 368A requires an action to be initiat-
ed “against the Department” (NRS 368A.290(1)(b) and 
368A.300(3)(b)) as opposed to the APA which requires 
the litigant to “[n]ame as respondents the agency and 
all parties to the administrative proceeding” (NRS 
233B.300(2)(a)); the fact that the LET and its specific 
judicial redress provisions were adopted after the 
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amendments to the APA and the general taxation 
statutes, which served as the basis for the decision in 
Southern Consolidated Edison;9 and irrespective of 
the Nevada Taxpayer’s Bill of Rights (NRS 360.291; 
App. 125), which states that taxpayers have the right 
to have taxing statutes that are “of doubtful validity 
or effect” construed in their favor. 

 This petition, seeking review of the final judg-
ment of the Nevada Supreme Court upholding the 
facial constitutionality of Chapter 368A, follows.  

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 This Court has stated that the power to tax the 
exercise of a constitutional right “is the power to 
control or suppress its enjoyment.” Murdock v. Com-
monwealth of Pennsylvania, 319 U.S. 105, 112 (1943). 
In light of the current economic climate – where 
many governmental units are under acute financial 
distress and are looking for easy ways to increase tax 
revenues that do not create political friction – those 
engaged in controversial, unpopular, or disfavored 
speech, and who do not then possess the political 
clout to derail the enactment of abusive legislation, 
present easy targets for the imposition of significant, 

 
 9 Prior to these cases, the Nevada Supreme Court had long 
held that when a specific statute is adopted after a general law 
has already been in effect, the more specific law controls. See, 
e.g., Cauble v. Beemer, 177 P.2d 677, 686-88 (Nev. 1947). 
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and in some circumstances draconian, taxes directly 
targeting such activities. Such is the case here. 

 Yet, proper and timely judicial redress for tax-
payers aggrieved by an unconstitutional state tax 
statute is far from certain (as demonstrated by the 
events here). Under the Tax Injunction Act, federal 
jurisdiction to enjoin an unconstitutional state tax 
statute – even one specifically directed at First 
Amendment rights – does not exist when there is a 
“plain, speedy and efficient remedy . . . in the courts 
of that state.” 28 U.S.C. § 1341. That state remedy 
has to be “swift and certain.” Hibbs v. Winn, 542 U.S. 
88, 108 n.10 (2004). A federal district court and the 
Ninth Circuit both held that Petitioners possessed 
such a “swift and certain” remedy under Nevada law.  

 However, Petitioners’ First State Action was filed 
in December 2006, the administrative process began 
in February 2007, and the Refund Action case was 
initiated in January 2008, and while Petitioners now 
have a definitive ruling on their case to facially 
challenge Chapter 368A, there is no end to this 
constitutional odyssey yet in sight. Nevertheless, the 
Petitioners are being required to remit literally 
millions of dollars in taxes each year without being 
able to obtain any forms of judicial redress. 

 Moreover, state “remedies” in these types of cases 
may be evaluated by administrators who possess 
neither the background nor qualifications to address 
the sensitive constitutional rights at stake, and by 
elected judges who may be subject to political and 
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institutional pressures (from which life-tenured fed-
eral judges are insulated)10 to uphold these types of 
targeted taxes in order to both preserve the revenue 
stream of state and local tax dollars and to placate 
the greater citizenry whose own taxes would not then 
have to be raised.  

 In addition, the avenues of state redress may 
prove to be utterly illusory. Injunctive relief, such as 
that which is necessary to protect First Amendment 
rights from irreparable injury, may not be available, 
as is the case here. An award of damages may also be 
beyond reach (Petitioners’ damage claim being dis-
missed below under this Court’s TIA jurisprudence). 
And, aggrieved taxpayers may actually be unable to 
obtain reimbursement of illegally collected taxes in a 
refund proceeding even if the tax law is ultimately 
found to be unconstitutional; a dim prospect also 
facing these Petitioners.  

 Because the Nevada Supreme Court has decided 
an important federal constitutional question in a way 
that appears to conflict with virtually every decision 
by this Court that touches upon speech-targeted 
taxes, because of the federal and state law impedi-
ments that may prohibit aggrieved taxpayers from 
being able to obtain timely and effective judicial relief 
to redress their constitutional injuries, and because 

 
 10 See, e.g., Kaufman v. United States, 394 U.S. 217, 225-26 
(1969); and Butler v. McKellar, 494 U.S. 407, 427 n.8 (1990) 
(Brennan, J., dissenting).  
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these types of targeted taxes are rapidly popping up 
throughout the country, the constitutionality of this 
newest form of expression-specific taxation should be 
settled by this Court. Review is essential to address 
a serious and, as demonstrated below, recurring 
problem of First Amendment jurisprudence that 
escapes lower federal court scrutiny because of the 
comity limitations found in the TIA. The petition 
should therefore be granted under Sup. Ct. Rule 
10(c).  

 
I. THE NEVADA SUPREME COURT INCOR-

RECTLY DECIDED AN IMPORTANT AND 
RECURRING QUESTION OF FEDERAL 
CONSTITUTIONAL LAW  

 While a generally applicable tax is usually found 
to be constitutional as applied to expressive activities, 
Jimmy Swaggart Ministries v. Bd. of Equalization of 
California, 493 U.S. 378 (1990), a tax laid specifically 
upon protected expression is considered to be a form 
of prior restraint, is subject to strict scrutiny, and is 
“presumptively unconstitutional.” Murdock v. Com-
monwealth of Pennsylvania, 319 U.S. 105, 112-14 
(1943); Minneapolis Star & Tribune Co. v. Minnesota 
Comm’r of Revenue, 460 U.S. 575, 591-92 (1983). This 
Court has held that there are primarily three ways a 
tax may violate the First Amendment.  

 First, a direct tax specifically on First Amend-
ment freedoms is unconstitutional.  
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Freedom of speech, freedom of the press, 
freedom of religion are available to all, not 
merely to those who can pay their own 
way. . . . [I]t could hardly be denied that a 
tax laid specifically on the exercise of those 
freedoms would be unconstitutional. 

Murdock, 319 U.S. at 108, 111 (emphasis added). 

 Second, a tax that targets a narrowly defined 
group of speakers is unconstitutional.  

A tax is also suspect if it targets a small 
group of speakers. 

* * * 

The danger from a scheme that targets a 
small number of speakers is the danger of 
censorship; a tax on a small number of 
speakers runs the risk of affecting only a lim-
ited range of views. The risk is similar to 
that from a content-based regulation: It will 
distort the market for ideas. 

Leathers v. Medlock, 499 U.S. 439, 447-48 (1991).  

 Third, a content-based tax is unconstitutional. 
Leathers, 499 U.S. at 447 (“Finally, for reasons that 
are obvious, a tax will trigger heightened scrutiny 
under the First Amendment if it discriminates on the 
basis of the content of taxpayer speech”). “[O]fficial 
scrutiny of the content of [speech] as the basis for 
imposing a tax is entirely incompatible with” First 
Amendment guarantees. Arkansas Writers’ Project, 
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Inc. v. Ragland, 481 U.S. 221, 230 (1987) (clarifica-
tion added).  

 On its face and irrespective of the particular type 
of entertainment presented by these Petitioners, the 
LET should promptly fail constitutional scrutiny. It is 
a tax laid specifically and solely on live entertain-
ment; an activity that is itself protected by the First 
Amendment.11 The legislative history acknowledges 
that the amount of tax that other types of businesses 
pay under the LET “pales in comparison” to the taxes 
that the Petitioners and similar facilities remit every 
year, and further establishes that the adult night-
clubs were in fact the specific target of this Tax.12 App. 
176-89. And, finally, whether or not certain live 
entertainment is taxed – hence whether it falls 
within many of the 26 exceptions – is certainly de-
pendent upon the content of that entertainment. 

 
 11 See, e.g., Winters v. New York, 333 U.S. 507, 510 (1947) 
(entertainment itself is protected by the First Amendment); 
Zacchini v. Scripts-Howard Broadcast Co., 433 U.S. 562, 578 
(1977) (human cannonball performance protected); and City of 
Erie v. Pap’s A.M., 529 U.S. 277, 289 (2000) (nude dancing 
protected expression). 
 12 It should also not be lost on this Court that because of the 
7,500 seating capacity distinction contained in NRS 368A.200(1), 
the casinos in Nevada are taxed at only a 5% of admissions, 
while the adult nightclubs are taxed at a 10% rate of not only 
their admissions, but their sales of food, refreshments, and 
merchandise as well. 
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 Yet, the decision of the Nevada Supreme Court 
aptly demonstrates that further elaboration from this 
Court on these jurisprudential issues is warranted.  

 For example, the court’s comment that the “ad-
missions” tax as found in Chapter 368A is not “actually 
a tax on live entertainment” because it only “imposes 
an excise tax on business transactions which neither 
inhibits nor burdens the expressive conduct occurring 
at live-entertainment facilities,” seems to be directly 
at odds with this Court’s pronouncement in Minneap-
olis Star that even a targeted “ ‘use tax’ on the cost of 
paper and ink products consumed in the production of 
a publication” is subject to enhanced scrutiny under 
the First Amendment. 460 U.S. at 582-93.  

 Similarly, its conclusion (App. 13, 21) that while 
the LET is admittedly “not a generally applicable 
sales tax” (App. 19) it should nevertheless be ana-
lyzed under rational basis scrutiny pursuant to 
Jimmy Swaggart Ministries (general state sales tax 
not unconstitutional as applied to religious ministry), 
stretches that ruling beyond the bounds of recogni-
tion. See also Minneapolis Star, 460 U.S. at 581-82 
(Court emphasizing the “general applicability” of a 
tax is what insulates it from First Amendment scru-
tiny).  

 Moreover, its conclusion that the exceptions to 
the Tax are not content specific certainly conflicts 
with how other courts are reading the decisions of 
this Court. Compare, e.g., the boxing exception in 
NRS 368A.200(5)(c), with U.S. Satellite Broadcasting 
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Co. v. Lynch, 41 F.Supp.2d 1113, 116, 1120-23 (E.D. 
Cal. 1999) (direct tax on boxing is a content based tax 
and therefore unconstitutional).  

 Finally, its complete rejection of the legislative 
history to Chapter 368A runs contrary to the deci-
sions of this Court on this topic. See Minneapolis 
Star, 460 U.S. at 579-80 (citing Grosjean v. American 
Press Co. Inc., 297 U.S. 233 (1936) (2% tax on gross 
receipts from newspaper advertising unconstitution-
al), with this Court noting that the result therein was 
most likely the result of a censorial intent as demon-
strated by the legislative history). See also Church of 
Lukumi Babalu Aye, Inc. v. Haileah, 508 U.S. 520, 
535, 540 (1993) (facial discrimination of a law may be 
demonstrated by its legislative history and practical 
effect, with the Court referring to this as “relevant 
evidence”) (emphasis added).  

 Even if the particular form of entertainment 
engaged in by the Petitioners is taken into considera-
tion for the constitutional analysis here, these target-
ed taxes still seem to be invalid under this Court’s 
jurisprudence. Specifically, as Justice Kennedy points 
out in his controlling opinion in the “adult” zoning 
decision of City of Los Angeles v. Alameda Books, Inc., 
535 U.S. 425 (2002) (plurality):13 “A city may not 

 
 13 Under Marks v. United States, 430 U.S. 188 (1977), the 
Circuits have generally held that Justice Kennedy’s concurring 
opinion represents the constitutional “holding” of the plurality 
decision in Alameda Books. See, e.g., 729, Inc. v. Kenton County 
Fiscal Court, 515 F.3d 485, 491 (6th Cir. 2008); Annex Books, 

(Continued on following page) 
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regulate the secondary effects of speech by suppress-
ing the speech itself. A city may not, for example 
impose a content-based fee or tax. . . . This is true even 
if the government purports to justify the fee by refer-
ence to secondary effects.”14 Id. at 445 (emphasis 
added, citations omitted).15  

 Nevertheless, these types of speech-targeted taxes 
are not being swiftly invalidated, with this Court, so 
far, declining review. See, e.g., Combs v. Texas Enter-
tainment Association, Inc., 347 S.W.3d 277 (Tex. 2011), 
cert. denied, 132 S.Ct. 1146 (2012) (upholding under 
the federal constitution a $5.00 per person tax on ad-
missions to defined “sexually oriented businesses”); 

 
Inc. v. City of Indianapolis, 581 F.3d 460, 465 (7th Cir. 2009); 
SOB, Inc. v. County of Benton, 317 F.3d 856, 861-62 (8th Cir. 
2003), cert. denied, 540 U.S. 820 (2003); and Peek-A-Boo Lounge 
of Bradenton, Inc. v. Manatee County, 337 F.3d 1251, 1269 (11th 
Cir. 2003), cert. denied, 541 U.S. 988 (2004). 
 14 Of course, here, the Tax is not predicated upon any claim 
of adverse secondary effects; in fact throughout this litigation 
the Respondents have disclaimed any intent to specifically tax 
adult nightclubs (the irrefutable legislative history to the 
contrary notwithstanding). 
 15 Accord, id. at 450 (“This reasoning would as easily justify 
a content-based tax: Increased prices will reduce demand, and 
fewer customers will mean fewer secondary effects. But a 
content-based tax may not be justified in this manner”) (Kennedy, 
J., concurring) (emphasis added); and id. at 451 (“It is true that 
cutting adult speech in half would probably reduce secondary 
effects proportionally. But again, a promised proportional 
reduction does not suffice. Content-based taxes could achieve 
that, yet these are impermissible”) (Kennedy, J., concurring) 
(emphasis added). 
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Bushco v. Utah State Tax Comm’n, 225 P.3d 153 
(Utah 2009), cert. denied, 131 S.Ct. 455 (2010) (up-
holding a 10% gross receipts tax on nude entertain-
ment); Pooh-Bah Enters., Inc. v. County of Cook, 905 
N.E.2d 781 (Ill.), cert. denied, 130 S.Ct. 258 (2009) 
(upholding a “small venues” exception to its “live 
performances tax” that does not permit “adult enter-
tainment cabarets” to be included in the exclusion); 
and 677 New Louden Corporation v. St. of N.Y. Tax 
Appeals Tribunal, 979 N.E.2d 1121 (N.Y. 2012), cert. 
denied, 134 S.Ct. 422 (2013) (“live dramatic, choreo-
graphic or musical” exception to “amusement tax,” 
which was construed not to apply to adult night-
clubs, was constitutional). See also Texas Entertain-
ment Ass’n, Inc. v. Combs, 431 S.W.3d 790 (Tex. App. 
2014), reh’g overruled (June 2, 2014), rev. denied 
(Tex. Nov. 21, 2014) (upholding the Texas tax dis-
cussed above under the state constitution).  

 This has engendered more governmental entities 
to consider enacting, or actually enacting, such tar-
geted taxes.16 Yet, the judicial proceedings referenced 

 
 16 See, e.g., Illinois Live Adult Entertainment Facility 
Surcharge Act, 35 Ill. Comp. Stat. 175 (2012); A.B. 2912 (N.Y. 
Jan. 22, 2013) (a bill to establish a surcharge on “sexually 
oriented media”); H.B. 2119 (W. Va. Feb. 13, 2013) (a bill to 
impose an excise tax on “the sale or rental of obscene materi-
als”); and S.B. 595 (Mich. Oct. 2, 2013) (bill to assess a $3 tax 
per customer entering adult entertainment businesses). See also 
S.B. 380 (Nev. Mar. 18, 2013) (apparently concerned about the 
constitutionality of the statutes at bar, a proposal to impose a 
fee on “certain live adult entertainment businesses”). 
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immediately above demonstrate that the constitu-
tionality of these laws is far from certain. For exam-
ple, in 677 New Louden, decided by a slim 4-3 vote, 
the dissent noted that the selectivity of taxing what 
some may consider “lowbrow dance” while exempting 
from taxation what may be “highbrow,” “raises signif-
icant constitutional problems.” 979 N.E.2d at 1123-
25. See also Combs v. Texas Entertainment Associa-
tion, Inc., 287 S.W.3d 852 (Tex. App. 2009) (2-1 ruling 
that Texas’ “sexually oriented business” tax was 
unconstitutional under the federal constitution, be-
fore that decision was overturned by the Texas Su-
preme Court); Pooh-Bah Enters., Inc. v. County of 
Cook, 881 N.E.2d 552 (Ill. App. 1st Dist., 5th Div. 
2007) (3-0 ruling that the Illinois tax was unconstitu-
tional before that decision was reversed by the Illi-
nois Supreme Court); and Bushco, 225 P.3d at 172-76 
(detailed dissent by Utah’s Chief Justice arguing the 
unconstitutionality of the state’s “nude entertain-
ment” tax). 

 In addition, the scope of the current drive to 
specifically tax controversial but protected expression 
does not end with adult nightclubs. A number of 
states are currently considering enacting, for exam-
ple, taxes upon deemed “violent” video games not-
withstanding what should have been the definitive 
word on such content-based regulations in Brown v. 
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Entertainment Merchants Ass’n, 131 S.Ct. 2729 
(2011).17 

 Because of the questionable rulings by a number 
of states courts of last resort on these important 
matters of constitutional jurisprudence, because of 
the recent rise in the number of these types of expres-
sion-targeted laws that are appearing across the 
country (particularly as more state courts uphold 
such laws), and because of the potential inability – as 
discussed in the section immediately below – of 
aggrieved taxpayers to obtain timely and meaningful 
judicial relief from tax statutes that this Court has 
acknowledged are forms of prior restraints that can 
undeniably cause irreparable harm to First Amend-
ment liberties, it is essential for this Court to provide 
clear guidance in this area of jurisprudence so that 
important First Amendment rights are not further 
sacrificed. The Petition should be granted.  
  

 
 17 See, e.g., H.D. 3579 (Mass. Apr. 3, 2013) ($1 tax on M-
rated video games and music with “explicit lyrics”); H.B. 5735 
(Conn. Jan. 23, 2013) (a bill to establish a 10% sales tax on M-
rated video games); H.B. 157 (Mo. Jan. 14, 2013) (a bill to place 
a 1% excise tax on “violent” video games); H.B. 893 (Mo. Mar. 26, 
2013) (a bill to impose a $1.00 excise tax on “violent” video 
games rated “T,” “M,” or “AO”). See also A.B. 2982 (N.Y. Jan. 22, 
2013) (a bill to impose a special tax on the sale and rental of 
video games and on movie theater admissions to combat child-
hood obesity). 
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II. THE TAX INJUNCTION ACT, STATE 
PROCEDURAL HURDLES, AND THIS 
COURT’S § 1983 JURISPRUDENCE, IN 
COMBINATION, CAN RENDER IT IM-
POSSIBLE FOR THESE PETITIONERS 
AND THOSE SUBJECT TO SIMILAR 
STATUTES TO OBTAIN ANY FORM OF 
MEANINGFUL JUDICIAL RELIEF, EVEN 
IF A SPEECH-TARGETED TAX IS ULTI-
MATELY FOUND TO BE UNCONSTITU-
TIONAL 

 Under normal circumstances, litigants faced with 
a law that arguably violates their First Amendment 
rights have a veritable array of potential judicial 
remedies available to them. Injunctive relief can be 
used to preclude the incurrence of irreparable harm. 
Declaratory relief can be obtained to provide the 
judiciary’s proclamation of the law’s illegality. And, of 
course, damages are usually available when an 
unconstitutional law causes financial injury. All of 
these various remedies are normally available under 
42 U.S.C. § 1983 (App. 116-17). Moreover, if the 
constitutionally offensive provision is a tax-
imposition law, return of the impermissibly collected 
taxes would also be a logical and likely form of judi-
cial redress.  

 Here, however, because of a confluence of the Tax 
Injunction Act, Nevada statutes and administrative 
rules, and this Court’s § 1983 jurisprudence, these 
Petitioners may not be able to obtain any of these 
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forms of judicial relief, even if the LET is ultimately 
found to be unconstitutional.  

 First, while the infringement of First Amend-
ment rights, even for a minimal period of time, cre-
ates irreparable harm (Elrod v. Burns, 427 U.S. 347, 
373 (1976)), and while the very purpose of affording 
the remedy of an injunction is to preclude irreparable 
harm from occurring in the first place (Rondeau v. 
Mosinee Paper Corp., 422 U.S. 49, 57 (1975)), the TIA 
divests the federal district courts of jurisdiction to 
enjoin a state tax statute where a “plain, speedy and 
efficient remedy may be had in the courts of such 
State.” App. 116. The lower federal courts here have 
decided that such a remedy indeed exists, irrespective 
of the fact that Petitioners are now entering their 
ninth year of state court litigation. 

 Second, in a series of rulings under the TIA, 
culminating with National Private Truck Council, 
Inc. v. Oklahoma Tax Commission, 515 U.S. 582 
(1995), this Court has concluded that when adequate 
state remedies were considered to exist, an aggrieved 
taxpayer could not obtain injunctive relief under 
§ 1983 even in state court, regardless of whether the 
tax may be admittedly invalid under the federal 
Constitution. Moreover, the prohibition of permitting 
relief under the federal Civil Rights Act in either 
federal or state court is not limited to issuing injunc-
tions. It extends to the granting of declaratory relief 
as well as to the awarding of damages. 515 U.S. at 



36 

586-91.18 Indeed, as a result, the Clark County Dis-
trict Court below dismissed out all of Petitioners’ 
§ 1983 damage claims. App. 68. 

 Third, while this Court noted in National Private 
Truck Council that there “may be” exceptions to the 
preclusive effect of the TIA in certain circumstances, 
including when irreparable injury will be produced 
(515 U.S. at 591 n. 6), and observed that nothing the 
Court said therein “prevents a State from empower-
ing its own courts to issue injunctions and declarato-
ry relief even when a legal remedy exists” (id. at 592), 
here the State of Nevada goes in the exact opposite 
direction and specifically precludes, via NRS 
368A.280(1) (App. 152), the entry of an injunction “or 
other legal or equitable process” that prevents the 
collection of the Tax. This Court has noted that these 

 
 18 See also Great Lakes Dredge & Dock Co. v. Huffman, 319 
U.S. 293 (1943) (TIA’s prohibition of injunctions extended to 
declaratory judgments regarding the constitutionality of state 
taxes); California v. Grace Brethren Church, 475 U.S. 393, 407-
11 (1982) (TIA precludes federal district courts from awarding 
such declaratory judgments); McKesson Corp. v. Division of 
Alcoholic Beverages and Tobacco, Fla. Dept. of Business Regula-
tion, 496 U.S. 18, 36-37 (1990) (non-jurisdiction under the TIA 
exists as long as the state provides either a “predeprivation” 
process (e.g., an injunction) or “postdeprivation” relief (e.g., a 
refund)); Fair Assessment in Real Estate Assn., Inc. v. McNary, 
454 U.S. 100, 116 (1981) (TIA precludes federal courts from 
awarding damages under § 1983 regarding unconstitutional 
state taxes when state law furnishes an adequate legal remedy); 
Will v. Michigan Dept. of State Police, 491 U.S. 58, 68-69 (1989) 
(refund action against unconstitutional state tax could not 
proceed under § 1983). 
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types of judicial redress restrictions are “common 
practice” in state tax statutes. Rosewell v. LaSalle 
Nat’l Bank, 450 U.S. 503, 523 (1981) (quoting S. Rep. 
No. 1035, 75th Cong., 1st Sess., 1 (1937)). 

 Fourth, the Respondents have asserted in the 
state proceedings below that even if the LET is found 
to be unconstitutional, the Petitioners may in fact be 
precluded from even being able to obtain a refund of 
the (then) illegally collected taxes. In the first hearing 
before the Commission, the State raised (App. 218) 
for the first time, and irrespective of their representa-
tions to the federal courts, the spectre of NAC 
368A.170(2) (App. 161), which dictates that any over-
collection (including improper collection) of tax “must, 
if possible, be refunded by the taxpayer to the patron 
from whom it was collected.” See also App. 219 
(similar). The taxpayer is required to use “all practi-
cal methods to determine any amount to be refunded 
pursuant to subsection 2 and the name and address 
of the person to whom the refund is to be made.” NAC 
368A.170(3)(a) (App. 161-62).19 If the taxpayer cannot 
do this, the illegally collected taxes are actually remit-
ted to the state! NAC 368A.170(4). App. 162. 

 
 19 Basically, this would require the Petitioners to keep 
records of the name and address of every customer who passed 
through their doors; a virtually impossible task. At a subsequent 
Commission proceeding, the SHAC Petitioners each submitted 
an affidavit attesting to the fact that they did not increase fees 
to customers to pay the LET, and that the taxes were paid, 
rather, out of the general operating revenues of the businesses. 
See App. 219-20, and representative affidavit at App. 221-23.  
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 Thereafter and throughout the litigation below, 
the Respondents maintained their position that 
unless the Petitioners had collected the personal 
information of each and every customer so that they 
could give the taxes back to them, the Petitioners 
could not obtain a refund even if the LET was de-
clared to be unconstitutional. App. 224-32. In fact, the 
Respondents used this assertion in an effort to obtain 
discovery from the Petitioners in the Refund Action 
aspect of the proceedings below (App. 233-38), even 
though they then later asserted (successfully, as it 
turned out) that Petitioners could not litigate such an 
original action and were, rather, relegated to a PJR 
proceeding where discovery was simply not permit-
ted. Consequently, these Petitioners may be unable to 
obtain a refund of even unconstitutionally collected 
taxes.  

 Finally, while aggrieved taxpayers of speech-
targeted taxes may, in light of the decisions of this 
Court referenced above, be relegated to litigating 
their constitutional claims in state administrative 
agencies (at least initially), this Court has long-noted 
that the constitutionality of legislative enactments 
has “generally been thought beyond the jurisdiction of 
administrative agencies. . . .” Thunder Basin Coal Co. 
v. Reich, 510 U.S. 200, 215 (1994) (citing Johnson v. 
Robison, 415 U.S. 361, 368 (1974) (quoting Oestereich 
v. Selective Serv. System Local Bd. No 11, 393 U.S. 
233, 242 (1968)) (Harlan, J., concurring in the result)). 

 Yet, under Nevada law that is exactly where the 
Petitioners are supposed to bring their as applied 
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constitutional claims. See, e.g., Malecon Tobacco, LLC 
v. Department of Taxation, 59 P.3d 474, 475-77 (Nev. 
2002) (Nevada Supreme Court citing to and relying 
upon Thunder Basin Coal, and concluding that re-
quiring factual development in administrative agen-
cies is proper in regard to as applied constitutional 
challenges). Nevertheless, in the most recent Com-
mission hearing on these matters, one commissioner 
even commented that he was “not sure this is the 
right forum” to address Petitioners’ constitutional 
arguments. App. 240.  

 More importantly, unlike in a court of law, the 
ability of aggrieved taxpayers to obtain discovery in 
the Nevada Tax Commission is discretionary. See 
NAC 360.135 (App. 159-60). Here, the Commission 
did not permit the Petitioners to take any depositions 
or undertake any further discovery once the Refund 
Action was dismissed and the Petitioners then rele-
gated, rather, to a PJR proceeding. App. 79. Unlike an 
original judicial action where de novo judicial review 
was available (i.e., the Refund Action), a PJR proceed-
ing is confined to the record in the administrative 
agency, and judicial review is limited in scope. NRS 
233B.135. App. 122-23. This is now how Petitioners’ 
supposed “as applied” constitutional challenge will be 
adjudicated by the state courts; without a single 
deposition ever having been taken.  

 The proceedings below demonstrate how the con-
vergence of various procedural doctrines may render 
it extremely difficult, if not in some circumstances 
impossible, to adequately protect First Amendment 
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rights from being infringed by an unconstitutional 
state tax.  

 As a result of the cumulative effect of these 
various doctrines of judicial restraint, the Petitioners 
have now passed the eighth anniversary of the filing 
of the First State Action, and they must continue to 
pay oppressive taxes that they contend are blatantly 
unconstitutional. The longer this Court refrains from 
providing specific guidance on these matters of criti-
cal First Amendment law, the more potentially un-
constitutional taxes are paid that Petitioners may 
never be able to recoup. In addition, as more of these 
types of onerous speech-targeted tax statutes are 
enacted across the county, other taxpayers are simi-
larly facing an array of procedural hurdles that may 
render it impossible for them to obtain appropriate 
judicial redress.  

 For these reasons, this Court should grant the 
petition.  

 
III. THE TYPE OF TAXES AT ISSUE ARE NOT 

SUBJECT TO THE POLITICAL CONSID-
ERATIONS RECOGNIZED BY THIS 
COURT THAT OTHERWISE RESTRAIN 
THE LEGISLATIVE BRANCH OF GOV-
ERNMENT FROM ENACTING OPPRES-
SIVE TAXATION LAWS 

 It is clear from its text that the LET is not a 
generally applicable, “across-the-board,” tax. It only 
taxes live entertainment, and then exempts out from 
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taxation a wide variety of that type of expression. As 
this Court noted in Minneapolis Star:  

A power to tax differentially, as opposed to a 
power to tax generally, gives a government a 
powerful weapon against the taxpayer se-
lected. When the State imposes a generally 
applicable tax, there is little cause for con-
cern. We need not fear that a government will 
destroy a selected group of taxpayers by bur-
densome taxation if it must impose the same 
burden on the rest of its constituency. 

460 U.S. at 585 (emphasis added).  

 This Court subsequently summarized these 
political constraints as follows:  

We noted that the general applicability of 
any burdensome tax law helps to ensure that 
it will be met with widespread opposition. 
When such a law applies only to a single 
constituency, however, it is insulated from 
this political constraint. 

Leathers, 499 U.S. at 445 (emphasis added).  

 The enactment of the type of tax at issue, specifi-
cally directed and/or legislatively gerrymandered to 
apply only – or primarily – to controversial or politi-
cally unpopular expression, is simply free from the 
practical constraints upon the legislative process 
noted by this Court in Minneapolis Star and Leath-
ers. Because of the political ease of enacting such 
potentially oppressive laws, it is incumbent upon this 
  



42 

Court to promptly exercise its ultimate authority to 
provide clear guidance on this quickly-expanding area 
of targeted taxes upon First Amendment protected 
expression. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 Legislatures are free from political pressures to 
enact taxes that apply to controversial or disfavored 
expression. Once such laws are enacted, aggrieved 
taxpayers are subject to a myriad of judicial restraint 
doctrines that may make it difficult, or even impossi-
ble, for them to obtain timely and effective relief from 
the courts. The important constitutional issues dis-
cussed herein are unresolved, and as such the peti-
tion for a writ of certiorari should be granted. 

Respectfully submitted, 
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BEFORE THE COURT EN BANC. 

OPINION 

By the Court, DOUGLAS, J.: 

 In this opinion, we consider whether, on its face, 
Nevada’s Live Entertainment Tax violates free speech 
rights under Article 1, Section 9 of the Nevada Con-
stitution or the First Amendment to the United 
States Constitution. We also address whether the 
district court was required to entertain appellants’ 
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as-applied challenge to the Tax when they failed to 
exhaust their administrative remedies on that issue. 
Regarding appellants’ facial challenge, we conclude 
that the Tax does not violate the First Amendment as 
related to speech (i.e., dance), and we therefore affirm 
the district court’s summary judgment as to this 
issue. As for appellants’ as-applied challenge, we hold 
that appellants were required to exhaust their ad-
ministrative remedies on this issue before seeking 
relief in the district court, and thus, we affirm the 
district court’s dismissal of the as-applied challenge 
for lack of subject matter jurisdiction. 

 
BACKGROUND 

 In 2003, the Nevada Legislature enacted the Live 
Entertainment Tax, which imposes an excise tax on 
certain business transactions completed at facilities 
providing “live entertainment.” See NRS 368A.200(1). 
“ ‘Live entertainment’ means any activity provided for 
pleasure, enjoyment, recreation, relaxation, diversion 
or other similar purpose by a person or persons who 
are physically present when providing that activity to 
a patron or group of patrons who are physically 
present.” NRS 368A.090(1). Nevada’s Live Enter-
tainment Tax (NLET) imposes a ten-percent tax on 
any amounts paid for admission and for food, re-
freshments, and merchandise provided within a live-
entertainment facility having a maximum occupancy 
of less than 7,500 persons. NRS 368A.200(1). When a 
live-entertainment facility has a maximum occupancy 
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of at least 7,500 persons, however, NLET only impos-
es a five-percent tax on admission charges. Id. 

 At its inception, NLET provided ten exemptions 
dependent on, inter alia, the location and size of a 
facility providing live entertainment, the entity 
status of a provider,1 and, in several instances, the 
type of entertainment provided.2 NRS 368A.200(5) 
(2003). Among other things, the 2003 version of 
NLET included an exemption for “[l]ive entertain-
ment that [was] not provided at a licensed gaming 
establishment if the facility in which the live enter-
tainment [was] provided [had] a maximum seating 
capacity of less than 300.” NRS 368A.200(5)(d) (2003). 
The initial statutory scheme also provided an exemp-
tion for gaming establishments “licensed for less than 
51 slot machines, less than six games, or any combi-
nation of slot machines and games within those 
respective limits, if the facility in which the live 
entertainment [was] provided [had] a maximum 
seating capacity of less than 300.” NRS 368A.200(5)(e) 
(2003). 

 
 1 NLET exempted “[l]ive entertainment that is provided by 
or entirely for the benefit of a nonprofit religious, charitable, 
fraternal or other organization that qualifies as a tax-exempt 
organization. . . .” from being subject to the tax. NRS 368A.200(5)(b) 
(2003). 
 2 NLET also exempted “[a]ny boxing contest or exhibition 
governed by the provisions of chapter 467 of NRS” from being 
subject to the tax. See NRS 368A.200(5)(c) (2003). 
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 Since its enactment, the Legislature has amend-
ed NLET’s provisions on multiple occasions. In 2005, 
the Legislature, among other things, created eight 
exceptions to NLET’s definition of “live entertain-
ment.”3 NRS 368A.090(2)(b) (2005). Additionally, the 
Legislature changed the maximum seating capacity 
language in NRS 368A.200(5)(d)-(e) (2003) to “maxi-
mum occupancy,” and reduced that provision’s occu-
pancy from 300 to 200. NRS 368A.200(5)(d)-(e) (2005). 
The Legislature also added six new exemptions, 
including exempting certain National Association for 
Stock Car Auto Racing (NASCAR) events from being 
subject to the tax. NRS 368A.200(5)(k)-(p) (2005). Two 
years later, the Legislature added another exemption 
from the tax for professional minor league baseball 
contests, events, and exhibitions. NRS 368A.200(5)(p) 
(2007).4  

 In April 2006, appellants, which are all exotic 
dancing establishments, filed suit against respon-
dents in the United States District Court for the 
District of Nevada seeking a declaration that NLET 

 
 3 For example, the statute was amended to exclude 
“[t]elevision, radio, closed circuit or Internet broadcasts of live 
entertainment” and “[a]nimal behaviors induced by animal 
trainers or caretakers primarily for the purpose of education and 
scientific research” from NLET’s definition of “live entertain-
ment.” NRS 368A.090(2)(b)(5), (7) (2005). 
 4 In the Legislature’s 2007 amendment, NRS 368A.200(5)(p) 
(2005) was moved to NRS 368A.200(5)(q), with the baseball 
exemption designated as NRS 368A.200(p). 2007 Nev. Stat., ch. 
547, § 1, at 3434. 
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is facially unconstitutional for violating the First 
Amendment to the United States Constitution, an 
injunction against its enforcement, and a refund of all 
taxes paid under the statute. The federal district 
court later dismissed this action on respondents’ 
motion, concluding that appellants had failed to show 
that Nevada’s state court and administrative systems 
deprived them of a plain, speedy, and efficient reme-
dy. Appellants appealed that decision to the United 
States Court of Appeals for the Ninth Circuit, which 
later affirmed the lower court’s determination. 

 While the appeal of the dismissal of their federal 
action was still pending before the Ninth Circuit, 
appellants filed a de novo action in the Eighth Judi-
cial District Court seeking a declaration that NLET is 
facially unconstitutional, injunctive relief, a refund of 
all taxes paid under NLET, and attorney fees and 
costs (Case 1). Appellants later amended their com-
plaint in Case 1 to include an as-applied constitution-
al challenge to NLET. Even though Case 1 was 
pending in the district court, appellants K-Kel, 
Olympus Garden, SHAC, The Power Company, and 
D. Westwood filed individual tax refund requests with 
the Nevada Department of Taxation pursuant to NRS 
368A.260(1) on the ground that NLET was facially 
unconstitutional under the First Amendment. The 
Department later denied these refund requests and 
the Nevada Tax Commission affirmed the Depart-
ment’s decision by a written order entered on October 
12, 2007, determining that NLET was facially consti-
tutional. 



App. 7 

 Based on the Department’s and Commission’s 
denials of their refund requests, appellants filed a 
second de novo action in the Eighth Judicial District 
Court on January 9, 2008 (Case 2). In this complaint, 
appellants argued that NLET was facially unconsti-
tutional and sought a refund, declaratory and injunc-
tive relief, and damages. Nearly three years later, 
appellants amended their Case 2 complaint to include 
an as-applied challenge to NLET. The district court 
then entered an order coordinating Cases 1 and 2 and 
consolidating their declaratory relief claims. 

 After hearing arguments on respondents’ re-
noticed motion for partial summary judgment and 
motion to dismiss the as-applied challenge, the dis-
trict court entered an order limiting Case 1 to only 
appellants’ facial challenge to NLET and permanent 
injunction request. In doing so, the district court 
dismissed the pending as-applied challenge in Case 1 
for lack of subject matter jurisdiction based on appel-
lants’ failure to exhaust their administrative reme-
dies and dismissed Case 2 in its entirety, also on 
subject matter jurisdiction grounds, because appel-
lants had filed a de novo action instead of a petition 
for judicial review per NRS 233B.130. Appellants 
subsequently appealed the dismissal of Case 2 to this 
court, and that appeal is before us in the companion 
case addressed in Deja Vu Showgirls v. State, De-
partment of Taxation (Deja Vu I), 130 Nev. ___, ___ 
P.3d ___ (Adv. Op. No. 72, September 18, 2014). 

 Appellants and respondents ultimately filed 
competing motions for summary judgment on the 
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remaining issues in Case 1. The district court granted 
respondents’ summary judgment motion, denying 
appellants’ summary judgment motion in the process. 
The district court concluded that NLET did not 
facially violate the First Amendment because it is a 
content-neutral and generally applicable tax that 
does not target constitutionally protected activity. In 
making its determination, the district court only 
considered the statute’s language. Additionally, as a 
consequence of its decision, the district court neces-
sarily rejected appellants’ request for a permanent 
injunction. 

 
DISCUSSION 

I. 

 We first address whether the district court erred 
by dismissing appellants’ as-applied challenge from 
Case 1 for lack of subject matter jurisdiction. 

 In Nevada, a district court lacks subject matter 
jurisdiction to consider a taxpayer’s claim for judicial 
relief unless that taxpayer has exhausted its admin-
istrative remedies. State v. Scotsman Mfg. Co., Inc., 
109 Nev. 252, 254, 849 P.2d 317, 319 (1993).5 We have 

 
 5 Scotsman uses “subject matter jurisdiction” with reference 
to a party’s failure to exhaust administrative remedies. We note 
but do not decide the question of whether the failure to exhaust 
administrative remedies is jurisdictional or a claim prerequisite. 
See II Richard J. Pierce, Jr., Administrative Law Treatise 
§§ 15.2, 15.3 (5th ed. 2010 & Supp. 2014). 
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recognized limited exceptions to that rule, however, 
when a statute’s interpretation or constitutionality is 
at issue, or when the initiation of administrative 
proceedings would be futile. Id. at 255, 849 P.2d at 
319. With those exceptions in mind, appellants con-
tend that the district court improperly dismissed their 
as-applied challenge to NLET because that challenge 
involved constitutional issues.6 Whether the district 
court erred by dismissing appellants’ as-applied chal-
lenge for lack of subject matter jurisdiction is a ques-
tion of law that we review de novo. See Ogawa v. 
Ogawa, 125 Nev. 660, 667, 221 P.3d 699, 704 (2009). 

 It is undisputed that appellants failed to exhaust 
their administrative remedies for their as-applied 
constitutional challenge. And while appellants argue 
that there is a general exception for claims involving 
constitutional issues, this argument ignores the 
distinction drawn by Nevada authority between facial 
and as-applied challenges in this context. See 
Malecon Tobacco, L.L.C. v. State ex rel. Dep’t of Taxa-
tion, 118 Nev. 837, 841, 59 P.3d 474, 477 (2002). While 

 
 6 We reject appellants’ assertion that initiating administra-
tive proceedings for their as-applied constitutional challenge to 
NLET before the Department would have been futile because 
they offer no cogent argument. See Berkson v. LePome, 126 Nev. 
___, ___, 245 P.3d 560, 566 (2010) (stating that “[i]t is well 
established that this court need not consider issues not support-
ed by cogent argument . . . ”). Appellants’ one-sentence argument 
on this issue does not support the proposition that the Depart-
ment, having never had appellants’ as-applied challenge before 
it, would not have fully considered that challenge if it had been 
properly raised. 
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facial constitutional challenges may bypass the 
administrative exhaustion requirement, we have held 
that as-applied constitutional challenges hinging on 
factual determinations cannot. Id. In making that 
determination, we reasoned that given an agency’s 
expertise in the area of the dispute, it is in the best 
position to make the factual determinations neces-
sary to resolve that dispute. See id. at 840-41, 59 P.3d 
at 476-77. Thus, because appellants failed to raise 
their as-applied challenge to NLET before the De-
partment – a challenge that hinges on factual deter-
minations not yet made – we conclude that they were 
required to exhaust their administrative remedies, 
and therefore, we affirm the district court’s dismissal 
of appellants’ as-applied challenge. 

 
II. 

 With appellants’ as-applied challenge no longer 
before us, we now consider whether NLET is facially 
unconstitutional for violating free speech rights (i.e., 
dance) under Article 1, Section 9 of the Nevada Con-
stitution or the First Amendment to the United 
States Constitution.7  

 
 7 We note that Article 1, Section 9 of the Nevada Constitu-
tion “affords no greater protection to speech activity than does 
the First Amendment to the United States Constitution.” Univ. 
& Cmty. Coll. Sys. of Nev. v. Nevadans for Sound Gov’t, 120 Nev. 
712, 722, 100 P.3d 179, 187 (2004). Accordingly, our resolution of 
appellants’ challenge to NLET based on the United States 
Constitution also resolves appellants’ challenge under the 
Nevada Constitution. 
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 This court reviews constitutional challenges to a 
statute de novo. Busefink v. State, 128 Nev. ___, ___, 
286 P.3d 599, 602 (2012). In the First Amendment 
context, there is a “strong presumption in favor of 
duly enacted taxation schemes.” Leathers v. Medlock, 
499 U.S. 439, 451 (1991). As the Supreme Court has 
stated, “Inherent in the power to tax is the power to 
discriminate in taxation,” and thus, “[l]egislatures 
have especially broad latitude in creating classifica-
tions and distinctions in tax statutes.” Id. (internal 
quotation omitted). Accordingly, in such circumstanc-
es, a statute’s “presumption of constitutionality can 
be overcome only by the most explicit demonstration 
that a classification is a hostile and oppressive dis-
crimination against particular persons and classes.” 
Id. at 451-52 (internal quotations omitted). 

 When making a facial challenge to a statute, the 
challenger generally bears the burden of demonstrat-
ing that there is no set of circumstances under which 
the statute would be valid. See Busefink, 128 Nev. at 
___, 286 P.3d at 602. But if a court concludes that a 
heightened level of scrutiny applies, the general 
presumption regarding a statute’s constitutionality is 
reversed, and the State bears the burden of demon-
strating the statute’s constitutionality.8 See United 

 
 8 Although not discussed by the parties, we note that 
appellants’ allegation that NRS 368A.200 violates the First 
Amendment satisfies the preliminary state actor requirement. 
See S.O.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 409-10, 23 
P.3d 243, 247 (2001) (explaining that the First Amendment, 
applied to the states through the Fourteenth Amendment, only 

(Continued on following page) 
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States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 817 
(2000). With the aforementioned standards in mind, 
our analysis will focus on determining what level of 
scrutiny applies in our review of NLET’s constitu-
tionality. 

 
A. 

 Before reaching the heart of this appeal, we must 
first dispose of appellants’ assertion that, under 
Murdock v. Pennsylvania, 319 U.S. 105 (1943), NLET 
violates the First Amendment because it directly 
taxes live entertainment, which they maintain is 
categorically protected under the First Amendment. 
In Murdock, multiple Jehovah’s Witnesses challenged 
their convictions for violating an ordinance that 
prohibited all soliciting and canvassing without first 
obtaining a license by paying a flat license tax. 319 
U.S. at 106-07. In concluding that the ordinance was 
unconstitutional as applied to the petitioners, and 
therefore reversing their convictions, the Supreme 
Court recognized that “a person cannot be compelled 
to purchase, through a license fee or a license tax, the 
privilege freely granted by the constitution.” Id. at 
114 (internal quotation omitted). 

 Appellants’ interpretation and application of the 
Murdock case to NLET is fundamentally flawed. 
First, the tax at issue in Murdock was a flat license 

 
provides protection from a government’s abridgment of free 
speech rights). 
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tax, which was required to be paid before the peti-
tioners in that case could exercise their rights under 
the First Amendment. The Supreme Court specifical-
ly distinguished that kind of tax from taxes on in-
come, property, and other taxes that relate to the 
scope of activities or realized revenues. Id. at 112-13. 
Appellants’ attempt to expand the applicability of 
Murdock’s holding to NLET, which is an excise tax on 
admission fees and the sale of certain products, 
disregards this distinction. Moreover, appellants’ 
expansion argument was expressly rejected by the 
Court in a later decision that limited Murdock’s 
holding “to apply only where a flat license tax oper-
ates as a prior restraint on the free exercise of reli-
gious beliefs.” Jimmy Swaggart Ministries v. Bd. of 
Equalization of Cal., 493 U.S. 378, 389 (1990) (hold-
ing that California’s six-percent sales tax on retail 
sales of personal property was not unconstitutional as 
applied to a religious organization’s sale of religious 
books, tapes, records, and nonreligious materials). 

 Second, in making their facial challenge, appel-
lants rely on the unsubstantiated assertion that 
NLET, in all of its applications, infringes on the First 
Amendment by regulating protected activities be-
cause entertainment is presumptively protected as a 
category. In rejecting appellants’ argument, we note 
that NLET does not regulate live entertainment. 
Moreover, despite its misnomer, NLET does not 
actually tax live entertainment. Instead, it imposes 
an excise tax on business transactions which neither 
inhibits nor burdens the expressive conduct occurring 
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at live-entertainment facilities. See NRS 368A.200. 
Therefore, because NLET does not operate as a prior 
restraint on constitutionally protected activities, we 
reject appellants’ arguments on this issue. See Jimmy 
Swaggart Ministries, 493 U.S. at 386. 

 
B. 

 The remainder of our analysis addresses appel-
lants’ arguments that NLET is a differential tax of 
speakers protected under the First Amendment that 
triggers strict scrutiny because it discriminates on 
the basis of the content of taxpayer speech, targets a 
small group of speakers, and threatens to suppress 
speech. Accordingly, we will address those arguments 
in that order. 

 Preliminarily, we recognize that the degree of 
protection afforded to erotic dance under the First 
Amendment is uncertain. See City of Las Vegas v. 
Eighth Judicial Dist. Court, 122 Nev. 1041, 1052, 146 
P.3d 240, 247 (2006) (“Arguably, erotic dance is ex-
pressive conduct that communicates, which could be 
deserving of some level of First Amendment protec-
tion.”). This uncertainty arises from the Supreme 
Court’s plurality opinion in Barnes v. Glen Theatre, 
Inc., which states that “nude dancing . . . is expres-
sive conduct within the outer perimeters of the First 
Amendment,” and therefore is subject to only an 
intermediate level of scrutiny. 501 U.S. 560, 565-67 
(1991) (emphasis added). To the extent that nude 
dancing is protected under the First Amendment, we 
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acknowledge that “society’s interest in protecting this 
type of expression is of a wholly different, and lesser, 
magnitude than the interest in untrammeled political 
debate.” Young v. Am. Mini Theatres, Inc., 427 U.S. 
50, 70 (1976) (plurality opinion). With that said, we 
note that the line of cases that appellants rely on and 
that we use in the remainder of this disposition deal 
exclusively with taxes on the press, which raise 
“concerns about censorship of critical information and 
opinion.” Leathers, 499 U.S. at 447. Accordingly, we 
are confident that if NLET satisfies those legal 
standards, the statute is constitutional on its face. 

 We now turn to appellants’ assertion that NLET 
discriminates based on the content of taxpayer 
speech. Appellants contend that, in enacting and 
amending NLET, the Legislature discriminated 
against taxpayers providing adult-oriented enter-
tainment and favored taxpayers presenting family-
oriented live entertainment. In making this argument, 
appellants focus on NRS 368A.090’s exceptions to  
the definition of “[l]ive entertainment” and NRS 
368A.200(5)’s exemptions for certain live entertain-
ment facilities identified by their size, location, entity 
status, and in some cases, the type of entertainment 
being provided. Appellants allege that NLETs exemp-
tions for NASCAR, professional baseball, and boxing 
events are examples of content-based discrimination. 
Respondents disagree, arguing that NLET is a gener-
ally applicable tax and not discriminatory, and that 
no classifications are based on the content of taxpay-
ers’ messages. 
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 We begin our consideration of appellants’ argu-
ments by emphasizing that “a tax scheme that dis-
criminates among speakers does not implicate the 
First Amendment unless it discriminates on the basis 
of ideas.” Leathers, 499 U.S. at 450. Thus, a tax that 
discriminates between speakers on a basis other than 
ideas is not by itself constitutionally suspect. To 
determine whether a taxing statute discriminates on 
the basis of ideas, we primarily look to the statute’s 
language and secondarily consider the difference in 
the messages of those who are and are not being 
taxed. See id. at 449. 

 For example, in Arkansas Writers’ Project, Inc. v. 
Ragland, 481 U.S. 221 (1987), the Supreme Court 
looked to the language of Arkansas’s tax on receipts 
from sales of tangible personal property and conclud-
ed that the tax violated the First Amendment because 
it discriminated based on the content of taxpayer 
speech. In reaching this conclusion, the Court focused 
on the tax’s content-based exemption for religious, 
professional, trade, and sports publications. See id. at 
224, 229-31. The Court emphasized that Arkansas’s 
tax “is particularly repugnant to First Amendment 
principles” because “a magazine’s tax status depends 
entirely on its content.” Id. at 229 (emphasis added). 

 Unlike the tax at issue in Arkansas Writers, it 
cannot be said that whether a live-entertainment 
provider is subject to NLET depends exclusively or 
even primarily on the content of the entertainment 
being provided. See generally NRS 368A.090; NRS 
368A.200. While NLET exempts certain performances, 
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the statute’s language does not refer to the content of 
any taxpayer’s message. See Leathers, 499 U.S. at 
449. Additionally, the Supreme Court has expressed 
that discrimination among taxpayers, whether those 
taxpayers are speakers or nonspeakers, is inherent 
and permissible in creating tax classifications that 
allow states the flexibility needed to fit their tax 
programs to local needs. See id. at 451. Although, as 
appellants point out, several exemptions include 
speakers, i.e., NASCAR, boxing, and professional 
baseball events, unless based on those speakers’ 
ideas, such discrimination is insufficient to make 
NLET constitutionally suspect. Id. at 444, 451. 

 Having analyzed NLET’s language, we now 
consider the messages of those who are and are not 
taxed under the statute. Appellants argue that 
NLET’s exemptions and exceptions are based on 
family-oriented versus adult-oriented messages 
provided at live entertainment facilities. This asser-
tion lacks merit. Many facilities providing what 
appellants would classify as family-oriented live 
entertainment are subject to NLET, including concert 
venues, circuses, and fashion shows. Compare NRS 
368A.090(2)(a), and 368A.200(1), with NRS 
368A.090(2)(b), and NRS 368A.200(5). Additionally, 
multiple facilities furnishing adult-oriented live 
entertainment, such as boxing and charity events, are 
exempted. NRS 368A.200(5)(b)-(c). Thus, facilities 
subject to NLET provide a variety of entertainers who 
in turn bring diverse messages. Based on NLET’s 
language and the messages of those who are and are 
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not taxed under its provisions, we conclude that the 
statute does not discriminate based on the content of 
taxpayer speech. 

 Appellants next argue that NLET, through its 
exceptions and exemptions, impermissibly targets a 
small group of speakers, including appellants, to bear 
the full burden of the tax. We disagree. 

 In Minneapolis Star & Tribune Co. v. Minnesota 
Commissioner of Revenue, 460 U.S. 575, 579, 592 
(1983), the Supreme Court concluded that a use tax 
resembled a “penalty for a few” and was unconstitu-
tional because only 13 publishers producing 16 out of 
374 paid circulation papers were obligated to pay the 
tax. Later, in Arkansas Writers, the Court determined 
that the sales tax at issue was unconstitutional, in 
part, because at most only three publications were 
obligated to pay the tax. See 481 U.S. at 229. Further, 
as explained by the Court in a different case, “[t]he 
danger from a tax scheme that targets a small num-
ber of speakers is the danger of censorship. . . .” 
Leathers, 499 U.S. at 448. 

 As will be explained below, closer by comparison 
to this case is Leathers v. Medlock. In Leathers, the 
Supreme Court considered the constitutionality of 
Arkansas’s state sales tax on tangible property and 
specified services that excluded or exempted certain 
segments of the media and not others. Id. at 441-42. 
Cable service providers challenged the tax after they 
became subject to its provisions by a legislative 
amendment. Id. at 442. In concluding that Arkansas’s 
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tax was constitutional and did not impermissibly 
target a small group of speakers, the Court deter-
mined that the use tax was of general applicability 
and posed no danger of censorship given the wide 
variety of programming subject to its provisions. See 
id. at 447, 449. 

 Although NLET is not a generally applicable 
sales tax like the tax addressed in Leathers, it reach-
es a much broader base than the taxes at issue in 
Arkansas Writers and Minneapolis Star. As evidence, 
the record demonstrates that in 2004 over 90 live-
entertainment facilities were subject to and paid 
taxes under NLET. These tax payments came from a 
variety of live entertainment establishments, includ-
ing raceways, nightclubs, performing arts centers, 
gentlemen’s clubs, and facilities hosting sporting and 
one-time events. While we acknowledge that these 
numbers were from 2004 and thus predate NLET’s 
additional exemptions and exceptions, we remain 
convinced that, even with those amendments, NLET 
does not impermissibly target a small group of speakers 
and therefore does not pose any danger of censorship.9  

 Appellants lastly claim that based on its exemp-
tions and exceptions, the only possible purpose behind 

 
 9 We note that the 2005 amendments to the exemptions 
found in NRS 368A.200(5)(d)-(e) reducing the qualifying maxi-
mum occupancy levels from 300 to 200 actually expanded 
NLET’s tax base. 2005 Nev. Stat., ch. 484, § 10, at 2483; 2005 
Nev. Stat., ch. 9, § 38, at 142. 
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NLET was to suppress speech.10 But this assertion 
ignores the idea that “[i]nherent in the power to tax is 
the power to discriminate in taxation,” and that 
unless “a classification is a hostile and oppressive 
discrimination against particular persons and clas-
ses,” it will not trigger heightened scrutiny. Leathers, 
499 U.S. at 451-52 (internal quotations omitted). 

 In Leathers, the Supreme Court determined that 
Arkansas’s choice to exclude and exempt certain 
media from a generally applicable tax was not hostile 
or oppressive because it did not suggest an intention 
to suppress any ideas. Id. at 452-53. Similarly, the 
Nevada Legislature has decided to exempt and ex-
clude certain venues and live entertainment from an 
otherwise broadly applicable tax. A facial examina-
tion of NLETs provisions reveals that this taxation 
scheme is neither directed at nor presents the danger 
of suppressing particular ideas. See generally NRS 
Chapter 368A. Moreover, nothing in the record gives 

 
 10 Appellants also assert that the Legislature’s inclusion of 
exotic dancing establishments was intentional and therefore 
unconstitutional. We note that delving into legislative intent in 
this context is neither required nor prudent. We agree with the 
Supreme Court when it stated, “[i]nquiries into congressional 
motives or purposes are a hazardous matter,” and such specula-
tion should not be the basis of voiding legislation “which Con-
gress had the undoubted power to enact and which could be 
reenacted in its exact form if the same or another legislator 
made a ‘wiser’ speech about it.” United States v. O’Brien, 391 
U.S. 367, 383-84 (1968). Accordingly, we decline appellants’ 
invitation to scrutinize NLET’s legislative history. 
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us reason to believe that NLET poses any danger of 
suppressing ideas. 

 Because NLET does not discriminate on the basis 
of the content of taxpayer speech, target a small 
group of speakers, or otherwise threaten to suppress 
ideas or viewpoints, we determine that heightened 
scrutiny does not apply. Instead, rational basis review 
applies, and the statute is presumed to be constitu-
tional. We conclude that NLET is constitutional on its 
face because appellants have failed to demonstrate 
that NLET is not rationally related to a legitimate 
government purpose. See Hamm v. Arrowcreek Home-
owners’ Ass’n, 124 Nev. 290, 301, 183 P.3d 895, 903-04 
(2008); see also Arata v. Faubion, 123 Nev. 153, 159-
60, 161 P.3d 244, 249 (2007) (explaining that as long 
as a reasonable factual situation can be conceived to 
justify it, a statute will be upheld under rational 
basis review). 

 Based on the foregoing analysis, we affirm the 
district court’s decisions dismissing appellants’  
as-applied challenge to NLET and concluding that 
NLET is facially constitutional.11  

 /s/ Douglas , J.
  Douglas 
 
  

 
 11 We have considered all of appellants’ other arguments, 
including those seeking additional discovery and an injunction, 
and conclude that they lack merit. 
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We concur: 

/s/ Gibbons , C.J. 
 Gibbons  
 
/s/ Pickering , J. 
 Pickering  
 
/s/ Hardesty , J. 
 Hardesty  
 
/s/ Parraguirre , J. 
 Parraguirre  
 
/s/ Cherry , J. 
 Cherry  
 
/s/ Saitta , J. 
 Saitta  
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
DÉJÀ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a 
Déjà vu Showgirls, LITTLE 
DARLINGS OF LAS VEGAS, 
L.L.C. d/b/a Little Darlings, 
K-KEL, INC. d/b/a Spearmint 
Rhino Gentleman’s Club, 
OLUMPUS GARDEN, INC., 
d/b/a Olympic Garden, 
SHAC, L.L.C., d/b/a Sapphire, 
THE POWER COMPANY, 
INC., d/b/a Crazy Horse 
Too Gentlemen’s Club, D. 
WESTWOOD, INC., d/b/a 
Treasures, and D.I. FOOD & 
BEVERAGE OF LAS VEGAS, 
L.L.C., d/b/a Scores, 

    Plaintiffs, 

vs. 

NEVADA DEPARTMENT 
OF TAXATION, NEVADA 
TAX COMMISSION, 
NEVADA STATE BOARD 
OF EXAMINERS, and 
MICHELLE JACOBS, 
in her official capacity only, 

    Defendants. 
                                                 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 06A533273
Dept. No. XI 

Coordinated with: 

Case No. 08A554970
Dept. No. XI 

ORDER DENYING 
PLAINTIFFS’ 
MOTION FOR 

SUMMARY 
JUDGMENT AND 

GRANTING  
DEFENDANTS’ 

COUNTER-
MOTION FOR 

SUMMARY 
JUDGMENT 

(Filed Dec. 16, 2011)
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K-KEL, INC., d/b/a Spearmint 
Rhino Gentlemen’s Club; 
OLYMPUS GARDEN, INC., 
d/b/a Olympic Garden; 
SHAC, LLC, d/b/a Sapphire; 
THE POWER COMPANY, 
INC., d/b/a Crazy Horse 
Too Gentlemen’s Club; 
D. WESTWOOD, INC., d/b/a 
Treasures; and D.I. FOOD & 
BEVERAGE OF LAS VEGAS, 
LLC, d/b/a Scores; 

    Plaintiffs, 

v. 

NEVADA DEPARTMENT 
OF TAXATION, NEVADA 
TAX COMMISSION; and 
NEVADA STATE BOARD 
OF EXAMINERS, 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 08A554970
Dept. No. XI 

 
 DEFENDANT’S [sic] Motion for Summary Judg-
ment in the above-captioned matter came on for hear-
ing on November 8, 2011; 

 David J. Pope, Senior Deputy Attorney General, 
Blake A. Doerr, Senior Deputy Attorney General, and 
Vivienne Rakowsky, Deputy Attorney General ap-
peared on behalf of the Defendants; and, 

 William J. Brown, Esq. and Bradley J. Shafer, 
Esq. appeared on behalf of the Plaintiffs; and, Mark 
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E. Ferrario appeared on behalf of Plaintiff SHAC, 
LLC. 

 
PROCEDURAL BACKGROUND 

 PLAINTIFFS are owners of a number of exotic 
dancing establishments. Pursuant to NRS 368A.140(2), 
the Nevada Gaming Control Board along with the 
Nevada Gaming Commission administer the Live 
Entertainment Tax (LE Tax) with regard to licensed 
gaming establishments and the Department of Taxa-
tion administers the LE Tax with regard to all other 
establishments. DEFENDANTS are the various 
agencies of the State of Nevada that administer the 
LE Tax as to non gaming establishments. 

 On December 19, 2006, PLAINTIFFS filed a 
Complaint under case No. 06A533273 in the 8th 
Judicial District for Clark County Nevada. In their 
Complaint, the PLAINTIFFS alleged that the LE 
Tax, established by Title 32, Chapter 368A of the 
Nevada Revised Statutes was an impermissible, 
unconstitutional infringement by the State of Nevada 
on constitutionally protected expression. PLAIN-
TIFFS sought as their remedy: (1) an injunction 
enjoining the DEFENDANTS from enforcing the 
provisions of the LE Tax; (2) a refund of all LE Tax 
payments which they paid for January, February, 
March and April 2004; (3) a declaration that the LET 
is unconstitutional; and (4) an award for damages, 
costs and fees pursuant to 42 U.S.C. §1988. 
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 In January 2007, apparently realizing that 
claims for refund of taxes must be submitted to the 
administering agency, a certain group of PLAIN-
TIFFS made a request for a refund of the LE Tax 
which they paid for January, February, March and 
April 2004. The Department of Taxation denied the 
refund requests. The PLAINTIFFS who had requested 
refunds appealed the Department’s denial to the 
Nevada Tax Commission on the grounds that the LE 
Tax was unconstitutional. The Nevada Tax Commis-
sion affirmed the Department’s decision. 

 In late 2007, a separate, nearly-identical Com-
plaint was filed and assigned Case No. 08A554970. As 
the matters progressed, the claims for injunctive 
relief were consolidated while the remaining claims 
were coordinated. Pursuant to this Court’s Order 
from the hearing held on August 23, 2011, PLAIN-
TIFFS claims were all dismissed except for the facial 
challenge to the LE Tax. 

 
History of the Tax 

 Admission charges, food, drink, and merchandise 
sales in establishments where exotic dancing takes 
place have been taxed in Nevada for many years. The 
LE Tax was enacted in 2003, when the 20th Special 
Session of the Nevada State Legislature approved 
and the Governor signed Senate Bill No. 8 (“SB 8”). 
The LE Tax replaced the Casino Entertainment Tax 
which replaced the Federal Cabaret Tax. See Nevada 
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State Attorney General’s Opinion No. 85-17, which 
states in pertinent part: 

The original casino entertainment tax was 
passed in 1965 at the urging of Governor 
Grant Sawyer as a revenue measure, Jour-
nal of the Senate, 53d Sess., at 619-26 (Nev. 
Apr. 3. 1965). The original casino entertain-
ment tax was based upon the federal cabaret 
tax. NRS 463.401(1) (1965) was very similar 
in language to 26 U.S.C. § 4232(b) (1964), 
which provided the definition of “roof garden, 
cabaret, and other similar places” for the im-
position of the federal cabaret tax. 

See also, Cashman Photo Concessions and Labs, Inc. 
v. Nev. Gaming Comm’n, 91 Nev. 424, 427, 538 P.2d 
158, 159 (1975) (casino entertainment tax was de-
rived from federal cabaret tax statute). 

 The statutory provisions governing the former 
Casino Entertainment Tax were contained in chapter 
463 of NRS and were repealed in 2003 by the enact-
ment of the LE Tax. S.B. 8 expanded the Casino 
Entertainment Tax to include non-gaming establish-
ments. Cabarets where nude and semi-nude dancing 
occurs have existed in Las Vegas for many years and 
the Casino Entertainment Tax was applied to the 
admission, food, beverage and merchandise charges 
to those facilities. Thus, prior to the enactment of the 
LE Tax, admission charges to nude dancing estab-
lishments were only being taxed when the activity 
was performed in a gaming establishment. 
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 As a result of the 2003 enactment of the Live 
Entertainment Tax, Plaintiffs K-Kel, Inc., Olympus 
Garden, Inc., SHAC, LLC, The Power Company, Inc., 
D.Westwood, Inc., and D.I. Food & Beverage of Las 
Vegas, LLC, became subject to the tax as of January 
1, 2004, and have paid the tax thereafter. In 2005, the 
State of Nevada enacted certain modifications to the 
Live Entertainment Tax by way of Assembly Bill No. 
554 (Regular Session of the 73rd Legislature) and 
Senate Bill No. 9 (22nd Special Session), which col-
lectively modified the language of NRS 368A.200(5)(e) 
to thereafter provide that the Live Entertainment 
Tax did not apply to live entertainment provided at a 
facility that “has a maximum occupancy of less than 
200 persons.” As a result of the 2005 modifications 
to the Live Entertainment Tax, Plaintiffs Deja Vu 
Showgirls of Las Vegas, LLC, and Little Darlings of 
Las Vegas, LLC, became subject to the tax as of July 
1, 2005, and have paid the tax thereafter. All of 
Plaintiffs’ facilities have a maximum occupancy and a 
maximum seating capacity of less than 7,500 persons, 
and, at all relevant times, Plaintiffs have been subject 
to the Live Entertainment Tax at a rate of “10 percent 
of any amounts paid for food, refreshments and mer-
chandise purchased at the facility,” pursuant to NRS 
368A.200(1)(b). 

 
ISSUE 

 Is the LE Tax a facially unconstitutional regula-
tory measure which infringes on the PLAINTIFFS 
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constitutionally-protected rights of freedom of speech 
and/or expression? 

 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

Legislation Is Presumed Constitutional 

 All acts passed by the Legislature are presumed 
to be valid until the contrary is clearly established, 
and courts will only interfere when the Constitution 
is clearly violated. List v. Whisler, 99 Nev. 133, 137, 
660 P.2d 104, 106 (1983). Even “[i]n case of doubt, 
every possible presumption will be made in favor of 
the constitutionality of a statute, and courts will 
interfere only when the Constitution is clearly vio-
lated.” Id. 

 The LE Tax statute was duly enacted by the 
Nevada Legislature and is presumed constitutional 
until the contrary is clearly established. Here, the 
Plaintiffs did not demonstrate that LE Tax statute 
was unconstitutional. 

 
The Facial Validity of a Statute is a Question 
of Law 

 A statute will be declared facially invalid only 
if it is void in all of its applications. Wash. State 
Grange, 552 U.S. at 449-50. If a statute has a plainly 
legitimate sweep, it must be upheld against a facial 
challenge even if the statute hypothetically could 
raise constitutional questions when applied to a 
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specific set of circumstances. Id.; Crawford v. Marion 
County Election Bd., 553 U.S. 181, 202 (2008); Fla-
mingo Paradise Gaming, 125 Nev. Adv. Op. 39, 217 
P.3d at 558 n.14. The Court may decide a facial 
challenge on summary Judgment as a matter of law. 
See Flamingo Paradise Gaming, 125 Nev. Adv. Op. 39, 
217 P.3d at 549-51. 

 When deciding a facial challenge to the constitu-
tionality of a statute, the Court “must be careful not 
to go beyond the statute’s facial requirements and 
speculate about ‘hypothetical’ or ‘imaginary’ cases.” 
Wash. State Grange, 552 U.S. at 449-50. Even if the 
statute “may be subject to as-applied challenges once 
the statute is enforced against a particular party . . . 
it is improper in the context of a facial challenge 
review to consider these hypothetical situations.” 
Flamingo Paradise Gaming, 125 Nev. Adv. Op. 39, 
217 P.3d at 558 n.14. As further explained by the 
United States Supreme Court: 

A facial challenge to a legislative Act is, of 
course, the most difficult challenge to mount 
successfully, since the challenger must estab-
lish that no set of circumstances exists under 
which the Act would be valid. The fact that 
the [legislative] Act might operate unconsti-
tutionally under some conceivable set of cir-
cumstances is insufficient to render it wholly 
invalid, since we have not recognized an 
“overbreadth” doctrine outside the limited 
context of the First Amendment. 

United States v. Salerno, 481 U.S. 739, 745 (1987). 
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 Because the remaining issue in this matter was 
the facial challenge, the matter before the court was a 
pure question of law. 

 
Summary Judgment is Appropriate Where No 
Material Issues of Fact Exist 

 Under NRCP 56, the Court must grant the 
moving party summary judgment when the allega-
tions in the complaint and other evidence on file, 
after being viewed in a light most favorable to the 
nonmoving party, demonstrate that no genuine issue 
of material fact remains for trial and the moving 
party is entitled to judgment as a matter of law. 
Turner v. Mandalay Sports Entm’t, 124 Nev. Adv. Op. 
20, 180 P.3d 1172, 1174 (2008). 

 The Court may decide a facial challenge to the 
constitutionality of a statute on summary judgment 
because such a challenge does not present any issues 
of material fact, but presents only issues of law. 
Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 
Adv. Op. 39, 217 P.3d 546, 549-51 (2009). The Court 
finds that there exists no genuine issue as to any ma-
terial fact relative to Plaintiffs’ facial constitutional 
challenges to the Live Entertainment Tax. Because 
Plaintiffs’ remaining claims are limited to a facial 
challenge to the Live Entertainment Tax, this Court 
finds that it is limited to a review of the language of 
the Live Entertainment Tax statute, only, and is 
precluded from reviewing and/or considering any 
legislative history or other documentation submitted 



App. 32 

by the Plaintiffs in support of their motion for sum-
mary judgment. 

 
While Nude Dancing is Entitled to Some Level 
of Constitutional Protection, Exactly What 
That Level Is Has Not been Clearly Estab-
lished 

 The US Supreme Court has addressed the issue 
of constitutional protection of nude dancing in a 
number of cases. In Barnes v. Glen Theatre, Inc., 501 
U.S. 560, 111 S. Ct. 2456 (1991), the Court addressed 
a statute that required go-go dancers to wear pasties 
and a G-string. The Barnes court held that “go-go 
dancing” was expressive conduct within the outer 
perimeters of the First Amendment. In City of Erie, 
the Court stated that, while being “in a state of 
nudity” is not an inherently expressive condition, 
nude dancing is entitled to some level of constitu-
tional protection. City of Erie v. Pap’s A.M., 529 U.S. 
277, 120 S.Ct. 1382 (2000). 

Scholars have grappled with the problem of 
the uncertain status of nude dancing and 
adult entertainment under the First Amend-
ment. Professor Lawrence Tribe noted that 
“no Court has yet squarely held that sexually 
explicit but non-obscene speech enjoys less 
than full First Amendment protection.” 
Tribe, American Constitutional Law §§ 12-
18, p. 938 (2d Ed.1988). Although his com-
ment was made prior to Barnes, the observa-
tion continues to be accurate today. Professor 
Erwin Chemerinsky views Supreme Court 
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precedent as according sexually explicit ex-
pression “low-value” status. Chemerinsky, 
Constitutional Law § 11..3.4.4, p. 836-41 (1st 
Ed.1997). Professors Gerald Gunther and 
Kathleen Sullivan suggest that even in cases 
where courts do not explicitly treat sexual 
expression as lower-value speech, the deci-
sions have implicitly treated such speech as 
a “subordinate species” in their tolerance of 
content-specific regulation. 

Gunther and Sullivan, Constitutional Law § 5(D), 
p. 1155-56 (13th Ed.1997). See also Chemerinsky, 
Constitutional Law Principles and Policies, Second 
Edition, 2002, at p. 989 et seq. (explaining that nude 
dancing is protected by the First Amendment but is 
treated as being “low value” expression and thus the 
government has latitude to regulate such expression). 

 PLAINTIFFS argued that their activities are 
entitled to full First Amendment protection. That 
position is not supported by the above cited authority. 
Because the LE Tax is not a tax on nude dancing or 
other First Amendment protected activity, PLAIN-
TIFFS assertion that the LE Tax statute should be 
subjected to the highest level of statutory scrutiny is 
erroneous. 

 
THE LE TAX IS NOT A REGULATORY FEE 

 The LE Tax is not a regulatory measure at all 
and it does not tax speech but rather the privilege 
of entering an establishment where any form of live 
entertainment is performed. The determination of 
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whether a charge is characterized as a “fee” or a “tax” 
requires the court to consider the “true purpose” of 
the charge. Clean Water Coalition v. The M Resort, 
LLC, ___ Nev. ___, 255 P.3d 247, 257 (2011). A tax is 
intended to increase overall revenue, or be used to 
provide a general public benefit. Id. at 256, 258. A 
“fee,” on the other hand, is a charge that “(1) applies 
to the direct beneficiary of a particular service, (2) is 
allocated directly to defraying the costs of providing 
the service, and (3) is reasonably proportionate to the 
benefit received.” Id. at 257. Even an “incidental” 
regulatory feature of a charge will not overcome 
the “true purpose” of the charge as a revenue genera-
tor for the general fund. Id. at 258, citing Douglas 
County Contractors v. Douglas County, 112 Nev. 1452 
(1996) (invalidating ordinance as impermissible tax 
despite being held out as regulatory fee when charge 
had effect of generating revenue for public improve-
ment project). 

 Here, the statutory language of NRS 368A.200 
clearly and unambiguously states that the tax which 
is being imposed is an “excise tax on admission to any 
facility in this State where live entertainment is 
provided.” Consequently, the true purpose of the LE 
Tax is to tax. 

 
The LE Tax is not a direct tax on constitution-
ally protected activity 

 The LE Tax is a tax on the price of admission, 
food, drink, and merchandise charges at facilities 
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where live entertainment is performed and not a 
direct tax on constitutionally protected activity. 

 For LE Tax purposes, live entertainment is 
statutorily defined as “any activity provided for 
pleasure, enjoyment, recreation, relaxation, diversion 
or other similar purpose by a person or persons who 
are physically present when providing that activity to 
a patron or group of patrons who are physically 
present.” NRS.368A.060. But, the LE Tax taxable 
event occurs only when the business collects an 
admission charge or other payment when admission 
charges are collected. NRS 368A.200(1) provides: 
[T]here is hereby imposed an excise tax on admis-
sions to any facility in this State where live enter-
tainment is provided. 

 Thus, while the label of the tax, ‘Live Entertain-
ment Tax,’ might suggest that what is being taxed is 
live entertainment, as stated in the statute, the LE 
Tax is a tax on admissions and other charges at 
certain establishments. 

 
Regulatory Statutes are Subject to Different 
Review than Taxing Statutes 

 The Plaintiffs cited to numerous cases where 
courts subjected statutes to strict scrutiny. Those 
statutes were regulatory statutes whose purpose was 
to regulate behavior. In Barnes v. Glen Theatre, Inc., 
501 U.S. 560, 111 S. Ct. 2456 (1991), the Court ad-
dressed a statute that required go-go dancers to wear 
pasties and a G-string. The Barnes court held that 
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“go-go dancing” was expressive conduct within the 
outer perimeters of the First Amendment. In City of 
Erie v. Pap’s A.M., 529 U.S. 277, 120 S.Ct. 1382 
(2000), the Court stated that, while being “in a state 
of nudity” is not an inherently expressive condition, 
nude dancing is entitled to some level of constitu-
tional protection. And in Colacurcio v. City of Kent, 
163 F.3d 545, 550 (9th Cir. 1998), the City of Kent, 
Washington enacted an ordinance which required 
nude dancers to perform their dances at least 10 feet 
away from patrons. The various courts in those mat-
ters applied strict scrutiny analysis to those statutes 
because their goal was to regulate behavior. This is in 
contrast to the LE Tax which is merely a taxing 
statute. 

 In Adams Outdoor Advertising, Ltd. v. Borough 
of Stroudsburg, 667 A.2d 21 (Pa.Cmwlth. 1995), the 
Commonwealth Court of Pennsylvania addressed the 
distinction between a regulatory statue and a taxing 
statute in the First Amendment context. In Adams 
Outdoor Advertising, Ltd., the borough of Stroudsburg, 
Pennsylvania enacted an ordinance which taxed off-
premise signs based upon the size of the sign. Id. The 
Adams Outdoor Advertising, Ltd. court held that the 
tax was not a constitutional violation. In their anal-
ysis, the Court distinguished taxes from regulations. 
“[U]nlike a license fee, the purpose of which is 
to offset the costs of regulation, a tax is imposed 
for the purpose of raising revenue.” Id. at 24. 
“[T]he primary purpose of taxes is always to raise 
money for the taxing authority.” Id. There is a “strong 
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presumption in favor of duly enacted taxation 
schemes.” Leathers, 499 U.S. at 451. “[A] differential 
burden on speakers is insufficient by itself to raise 
First Amendment concerns.” Id. at 452. When dealing 
with a tax versus a regulation, the issues presented 
are whether the tax is uniform and whether it is an 
unlawful infringement upon the First Amendment 
rights. Id. When dealing with a tax, the court need 
not address the fact that the tax amount exceeds the 
reasonable costs of administration because that is not 
applicable to tax legislation; it only applies to chal-
lenges to license fees. Id. 

 In the instant case, the facts are even further 
distinguishable from those in the Adams Outdoor 
Advertising, Ltd. case in that an incidental purpose of 
that statute was to limit the size of signs and not 
solely to generate revenue. The sole purpose of the LE 
Tax is to generate revenue and not to regulate First 
Amendment protected behavior. Evidence of this is 
the fact that nothing in chapter 368A of NRS autho-
rizes the Department to supervise or regulate the 
PLAINTIFFS’ First Amendment activities and the 
payment of the tax is not a condition precedent to 
exercise any constitutionally protected act. Further 
evidence that chapter 368A of NRS is strictly a tax 
and not a regulatory measure is the fact that the US 
District Court dismissed the PLAINTIFFS’ Complaint 
on the grounds that the federal court lacked jurisdic-
tion based on the Tax Injunction Act because the 
issue presented was strictly a taxing measure. That 
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decision was later affirmed by the 9th Circuit Court 
of Appeals. 

 Because the LE Tax is strictly a taxing statute, it 
is subject to rational basis review. 

 
The State May Tax Admission to Taxpayers’ 
Businesses, Therefore PLAINTIFFS are not 
Exempt from Taxation Pursuant to NRS 
368A.200(5) 

 There is a “strong presumption in favor of duly 
enacted taxation schemes.” Leathers, 499 U.S. at 451. 
“[A] differential burden on speakers is insufficient by 
itself to raise First Amendment concerns.” Id. at 452. 
With respect to taxing statutes, “[a]ny reasonable 
doubt about the applicability of an exemption must be 
construed against the taxpayer.” Sierra Pac. Power 
Co. v. Dep’t of Taxation, 96 Nev. 295, 297, 607 P.2d 
1147, 1148 (1980). 

 Pursuant to NRS 368A.200(5)(a), “live enter-
tainment that the State is prohibited from taxing 
under the Constitution, laws or treaties of the United 
States or Nevada Constitutions” is exempt from the 
LE Tax. Since the State of Nevada is not prohibited 
by the Constitution, law or treaties of the Untied [sic] 
States or the Nevada Constitution from taxing the 
admissions and other charges at issue in this case, 
the exemption is not applicable. 
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Nevada’s LE Tax Is A Broad-Based, Content-
Neutral Generally Applicable Tax And Is Not A 
Facially Unconstitutional Direct Tax On The 
Exercise Of Constitutional Freedoms 

 Where a regulatory measure is a regulation of 
speech, it may either be content neutral or content 
based. The U.S. Supreme Court has articulated the 
following as the test for whether a regulation is 
content neutral: 

The principal inquiry in determining content 
neutrality, in speech cases generally and in 
time, place, or manner cases in particular, is 
whether the government has adopted a regu-
lation of speech because of disagreement 
with the message it conveys . . . The govern-
ment’s purpose is the controlling considera-
tion. A regulation that serves purposes 
unrelated to the content of expression is 
deemed neutral, even if it has an incidental 
effect on some speakers or messages but not 
others. 

Ward v. Rock Against Racism, 491 U.S. 781, 791 
(1989) (emphasis added). “In determining whether a 
governmental regulation of speech is content based, 
our principal inquiry is whether the government 
adopted the regulation because of its disagreement 
with the message to be conveyed by the speech.” 
Adams Outdoor Adver., Ltd., 667 A.2d 21 at 27, citing 
Clark v. Cmty. for Creative Non-Violence, 468 U.S. 
288 (1984). The government’s purpose in enacting the 
legislation is the Court’s controlling consideration 
and if that purpose is unrelated to the content of the 
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speech, then the regulation is content neutral. Ward, 
491 U.S. 781. If on the other hand, the purpose of the 
regulation is related to the content of the speech, or 
if, in determining whether the regulation applies, one 
must look to the content of the speech, then, absent a 
compelling reason offered by the government, it will 
be found to be unconstitutional. Arkansas Writers’ 
Project, Inc. v. Ragland, 481 U.S. 221 (1987). 

 Pursuant to NRS 368A.200, the LE Tax is im-
posed on admission to any facility in the state of 
Nevada where live entertainment is provided regard-
less of the content of that entertainment and, there-
fore, the LE Tax is content-neutral. 

 
Taxing Statutes Which Contain Exemptions 
and Exceptions are Not Per Se Invalid 

 There is a “strong presumption in favor of duly 
enacted taxation schemes.” Leathers, 499 U.S. at 451. 
“[A] differential burden on speakers is insufficient by 
itself to raise First Amendment concerns.” Id. at 452. 
There is no indication that the classifications set 
forth in NRS chapter 368A are for purposes other 
than optimizing tax revenues. “Legislatures have 
especially broad latitude in creating classifications 
and distinctions in tax statutes.” Id. (citations omit-
ted). In Madden, 309 U.S. at 87-88, 60 S.Ct. at 408, 
the United States Supreme Court announced the 
following rule: 

The broad discretion as to classification pos-
sessed by a legislature in the field of taxation 
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has long been recognized . . . [T]he passage of 
time has only served to underscore the wis-
dom of that recognition of the large area of 
discretion which is needed by a legislature in 
formulating sound tax policies. Traditionally 
classification has been a device for fitting tax 
programs to local needs and usages in order 
to achieve an equitable distribution of the 
tax burden. It has, because of this, been 
pointed out that in taxation, even more than 
in other fields, legislatures possess the 
greatest freedom in classification. Since the 
members of a legislature necessarily enjoy a 
familiarity with local conditions which this 
Court cannot have, the presumption of con-
stitutionality can be overcome only by the 
most explicit demonstration that a classifica-
tion is a hostile and oppressive discrimina-
tion against particular persons and classes. 

(citations omitted). 

 The LE Tax, on its face, is not directed at, nor 
does it present the danger of, suppressing particular 
ideas. Nevada’s LE Tax was enacted to raise reve-
nues. It cannot be argued that the LE Tax limits the 
ability of exotic dancers or for that matter any other 
entertainers, to express themselves. Nor does it 
prevent patrons from attending. 

 With regard to the exemptions, the Nevada 
Legislature has chosen simply to exclude or exempt 
certain establishments from the LE Tax. Nothing 
about the choice to exempt certain live entertainment 
from the tax suggests an interest in censoring the 
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expressive activities of either nude dancing or clothed 
entertainment. See Leathers v. Medlock, 499 U.S. 439, 
453, 111 S.Ct. 1438, 1447 (1991) (“[t]he Arkansas 
Legislature has chosen simply to exclude or exempt 
certain media from a generally applicable tax”). 

 
Nevada’s LE Tax Classifications Are Not Un-
constitutionally Overbroad or Vague 

 A statute is void for vagueness and therefore in 
violation of the Due Process Clause of the Fourteenth 
Amendment if it “(1) fails to provide notice sufficient 
to enable ordinary people to understand what con- 
duct is prohibited and (2) authorizes or encourages 
arbitrary and discriminatory enforcement.” City of 
Las Vegas v. Eighth Judicial Dist. Court of State ex 
rel. County of Clark, 122 Nev. 1041, 146 P.3d 240, 245 
(2006). 

 The LE Tax does not seek to prohibit any type of 
conduct and therefore it cannot be argued that taxing 
statute is void for vagueness because ordinary people 
can’t understand what conduct it prohibits. Nor does 
the LE Tax authorize or encourage arbitrary or 
discriminatory enforcement. Moreover, this issue was 
not raised by the PLAINTIFFS and PLAINTFFS [sic] 
presented no facts or argument that the LE Tax was 
either overbroad or vague. 

 The Court finds that because Plaintiffs have not 
succeeded on the merits, there is no basis for the 
Court to grant injunctive relief, and the Court makes 
no findings or conclusions regarding whether, as 
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contended by Plaintiffs, the anti-injunction provision 
contained in N.R.S. §368A.280(1) is contrary to the 
authority granted to the district courts by Article 6, 
Section 6, of the Nevada Constitution or the separa-
tion of powers set forth in Article 3, Section 1, of the 
Nevada Constitution. 

 The Court hereby orders Defendants’ Motion for 
Summary Judgment is GRANTED and, the matter 
having been disposed of, the trial date is hereby 
vacated. 

 IT IS SO ORDERED. 

 DATED this 16th day of December, 2011. 

 /s/ Elizabeth G. Gonzalez
  DISTRICT COURT JUDGE
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

*    *    * 

DEJA VU SHOWGIRLS OF 
LAS VEGAS, L.L.C. d/b/a 
DEJA VU SHOWGIRLS; 
LITTLE DARLINGS OF 
LAS VEGAS, L.L.C. d/b/a 
LITTLE DARLINGS; K-KEL, 
INC. d/b/a SPEARMINT 
RHINO GENTLEMAN’S 
CLUB; OLUMPUS GARDEN, 
INC. d/b/a OLYMPIC GAR-
DEN; SHAC, L.L.C. d/b/a 
SAPPHIRE; THE POWER 
COMPANY, INC., d/b/a 
CRAZY HORSE TOO GEN-
TLEMEN’S CLUB; D. 
WESTWOOD, INC. d/b/a 
TREASURES; and D.I. FOOD 
AND BEVERAGE OF 
LAS VEGAS, L.L.C., 
d/b/a SCORES, 

    Plaintiff(s), 

 vs. 

NEVADA DEPARTMENT 
OF TAXATION, NEVADA 
TAX COMMISSION and 
NEVADA STATE BOARD 
OF EXAMINERS, 

    Defendant(s). 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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ORDER 
(Motion to 

Dismiss – #12) 

(Filed Jul. 28, 2006)
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 Before the Court is Defendants’ Motion to Dismiss 
Amended Complaint (#12, filed May 10, 2006). 
Plaintiffs’ Opposition (#16) was filed June 5, 2006. 
Defendants’ Reply (#17) was filed June 14, 2006. 

 The Motion will be granted. 

 
BACKGROUND 

 This suit arises from a statute enacted by the 
Nevada State legislature, 20th Special Session, in 
2003, which, inter alia, replaced the casino enter-
tainment tax with a tax on all live entertainment. The 
provisions of the live entertainment tax were placed in 
Chapter 368A of the Nevada Revised Statutes 
(“NRS”) and were further amended by the Nevada 
State Legislature in 2005.1 

 Plaintiffs, who operate establishments at which 
“live performance dance entertainment” is provided, 
contend that the Live Entertainment Tax violates 
their rights under the First and Fourteenth Amend-
ments of the United States Constitution as a re-
straint on speech and a violation of substantive due 
process. They seek declaratory relief concerning the 
constitutionality of the tax and their non-obligation to 
pay it, and seek an injunction against its enforcement 

 
 1 The Live Entertainment Tax applies to certain gaming 
and non-gaming facilities. NRS 368A.060 AND 368A200. The 
Department of Taxation administers the tax with respect to 
entities without gaming licenses. The Gaming Commission 
administers the tax with regard to gaming licensees. 
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and seek damages under 42 U.S.C. § 1983, including 
a refund of taxes paid. 

 Defendants’ Motion to Dismiss challenges this 
Court’s jurisdiction, invoking 28 U.S.C. § 1341 (the 
“Tax Injunction Act” or “TIA”), which states that 
“[t]he district courts shall not enjoin, suspend or 
restrain the assessment, levy or collection of any tax 
under State law where a plain, speedy and efficient 
remedy may be had in the courts of such State.” 
Defendants also contend, based upon the pleadings and 
requirements of the Tax Injunction Act, that Plaintiffs 
have failed to state a claim upon which relief can be 
granted. See Fed. R. Civ. P. 12(b)(1) and (6). 

 
STANDARD OF REVIEW 

 Rule 8 (Fed. R. Civ. P.) requires every complaint 
to contain “a short and plain statement of the grounds 
upon which the court’s jurisdiction depends.” Local 
Rule LR 8-1 requires that, “The first allegation of any 
complaint . . . shall state the statutory or other basis 
of claimed federal jurisdiction and the facts in sup-
port thereof. Federal courts are courts of limited 
jurisdiction. They have no inherent or general subject 
matter jurisdiction. They can adjudicate only those 
cases which the Constitution and Congress authorize. 
These are usually only those which involve a federal 
question, the United States is a party or where there 
is diversity of citizenship and certain criteria are met. 
Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375 
(1994). The Plaintiffs bear the burden of proof by a 
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preponderance of evidence that federal subject-matter 
jurisdiction exists. Mortensen v. First Federal Sav. 
and Loan Ass’n, 549 F.2d 884, 891 (3rd Cir. 1977). 

 Rule 12(b)(6) of the Federal Rules of Civil Proce-
dure provides that a court may dismiss a complaint 
for “failure to state a claim upon which relief can be 
granted.” “[A] complaint should not be dismissed for 
failure to state a claim unless it appears beyond 
doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to 
relief.” Conley v. Gibson, 355 U.S. 41, 45-46 (1957); 
see also Yamaguchi v. U.S. Dept. of the Air Force, 109 
F.3d 1475, 1481 (9th Cir. 1997). All factual allegations 
set forth in the complaint “are taken as true and 
construed in the light most favorable to [p]laintiffs.” 
Epstein v.. Washington Energy Co., 83 F.3d 1136, 1140 
(9th Cir. 1999). Dismissal is appropriate “only if it is 
clear that no relief could be granted under any set of 
facts that could be proven consistent with the allega-
tions.” Hishon v. King & Spalding, 467 U.S. 69, 73 
(1984); see also McGlinchy v. Shell Chem. Co., 845 
F.2d 802, 810 (9th Cir. 1988). 

 
DISCUSSION 

 The United States Supreme Court has held, in a 
fairly recent decision, that the Tax Injunction Act 
“shields state tax collections from federal-court re-
straints,” and “was designed expressly to restrict the 
jurisdiction of the district courts of the United States 
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over suits relating to the collection of State taxes.” 
Hibbs v. Winn, 542 U.S. 88, 104 (2004). 

 Drawing a clear distinction between tax credits 
(over which the district courts have jurisdiction) and 
actions seeking to avoid payment of taxes or to oth-
erwise interfere with state tax collection, Hibbs took 
great pains to reaffirm a long line of its decisions 
which denied jurisdiction to U.S. district courts in 
cases where the purpose of the suit was to avoid the 
payment of taxes – usually on constitutional grounds 
– or seek a refund for taxes already paid. See e.g., 
Rosewell v. LaSalle National Bank, 451 U.S. 1011 
(1981) (two-year delay of tax refund was still a plain, 
speedy and efficient remedy to preclude federal 
district court jurisdiction under Tax Injunction Act); 
Fair Assessment in real Estate Association, Inc. v. 
McNary, 454 U.S. 100 (1981) (comity and TIA barred 
taxpayers’ suit for damages under § 1983); California 
v. Grace Brethren Church, 457 U.S. 393 (1982) (TIA 
prohibits federal district court from enjoining or 
declaring unconstitutional state tax laws where plain, 
speedy and efficient remedy available); National 
Private Truck Council, Inc. v. Oklahoma Tax Comm’n, 
515 U.S. 582 (1995) (district court cannot enjoin, 
suspend or restrain the assessment or collection of 
taxes under State law, where plain, speedy and 
efficient remedy may be had in State courts). 

 The Ninth Circuit likewise has held that the Tax 
Injunction Act barred federal court consideration of a 
complaint involving the constitutionality of California 
Proposition 13. Marvin F. Poer and Company, v. 
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Counties of Alameda, 725 F.2d 1234 (1984). In that 
case, the Circuit Court stated that, “federal courts 
have generally dismissed cases in which plaintiffs 
have sought both injunctive or declaratory relief and 
a refund or damages.” Citing Bland v. McHann, 463 
F.2d 21 (5th Cir. 1972, cert. denied, 410 U.S. 966); 
City of Burbank v. State of Nevada, 548 F.2d 708 (9th 
Cir. 1981); and Dillon v. State of Montana, 634 F.2d 
463 (9th Cir. 1980). 

 The Hibbs Court went to significant lengths to 
explain that it responds to State governments’ need to 
assess and collect taxes as expeditiously as possible 
with a minimum of preenforcement judicial interference 
and the legal right that the disputed taxes be deter-
mined in a suit for refund. 542 U.S. at 103. The Court 
also noted that two of the purposes of the Act was to 
eliminate disparities between large out-of-state 
corporations and in-state taxpayers in what their 
remedies should be; and, to stop taxpayers, with the 
aid of a federal injunction, from withholding large 
sums thereby disrupting state government finances. 
Id. at 104. The Tax Injunction Act was “shaped by 
state and federal provisions barring anticipatory 
actions by taxpayers to stop the tax collector from 
initiating collection proceedings,” training “its attention 
on taxpayers who sought to avoid paying their tax bill 
by pursuing a challenge route other than the one 
specified by the taxing authority.” Id. at 104-105. The 
Court noted that “federal-court relief would have 
operated to reduce the flow of state tax revenue,” and 
acknowledged that “the principal purpose of the TIA 
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was to ‘limit drastically’ federal-court interference 
with ‘the collection of [state] taxes.’ ” Id. at 105-106. 

 Plaintiffs’ Opposition attempts to argue that 
First Amendments rights enjoy a special protection 
from improper taxation, fee assessment or licensing 
requirements. They cite cases in support of this 
argument, including Supreme Court cases. This 
Court does not question the decisions in those cases, 
but they are inapposite to the jurisdictional issue 
here. In their lead-off case, they cite Fair Assessment 
in real Estate Ass’n, Inc. v. McNary, which the Hibbs 
case cites as noted above. However, this case is con-
trary to Plaintiffs’ argument. In McNary, the dismis-
sal on jurisdictional grounds was affirmed. 

 The other cases cited either do not address 
taxation collection issues, or they involve cases where 
the proper jurisdictional route was taken, i.e., they 
were pursued through State courts, up through State 
Supreme Courts and then to the Supreme Court of 
the United States. Those cases adopted the procedure 
mandated by the Tax Injunction Act! 

 Another argument attempted by Plaintiffs is that 
there is no remedy in the State courts. This argument 
is based upon NRS 368A.280(1), which states: 

No injunction, writ of mandate or other legal 
or equitable process may issue in any suit, 
action or proceeding in any court against this 
state or against any officer of this State to 
prevent or enjoin the collection under this 
chapter of the tax imposed by this chapter or 
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any amount of tax, penalty or interest re-
quired to be collected. 

 First, it should be noted that the foregoing stat-
ute does not preclude a taxpayer from pursuing the 
established procedures for contesting a tax or seeking 
a refund. 

 Second, the language of the statute does not, as 
Plaintiffs suggest, preclude judicial recourse in the 
State court. It merely prevents a preemptive strike, 
that is an action to enjoin the collection of the taxes. 
It does not prevent a judicial challenge either to the 
collection of the tax or the constitutionality of the 
statute authorizing the tax. Indeed, the Nevada 
Supreme Court, in a case involving a statute which 
precluded any suit whatever unless an administrative 
claim had been filed, held that notwithstanding the 
statute, the California corporation could bring the 
suit to challenge the tax. State v. Scotsman Mfg. Co. 
Inc., 109 Nev. 252, 849 ).2d 317 (1993). This decision 
strongly suggests that declaratory relief is available 
in State court notwithstanding NRS 368A.280(1). 

 At any rate, Plaintiffs have not alleged in their 
complaint, with specific facts, that there exists no 
“plain,” speedy or efficient remedy available under 
the laws or through the courts of the State of Nevada. 
Accordingly, Plaintiffs have neither established juris-
diction nor stated a claim upon which relief can be 
granted by this Court. This case clearly is a case 
designed to enjoin or restrain the assessment or 
collection of a tax under a State law and further seeks 
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damages, including a refund of taxes. It clearly falls 
within the purpose of the Tax Injunction Act and 
removes this Court’s jurisdiction. 

 Defendants also argue that they are not “persons” 
for the purposes of Section 1983 and therefore no 
claim under that section can lie against them. Alt-
hough the Court need not address this argument, it 
notes that the assertion is correct. 

 Defendants also argue that they are immune 
from this suit pursuant to the provisions of the Elev-
enth Amendment of the Constitution. In this case the 
State of Nevada has not waived its Eleventh Amend-
ment Immunity, nor is such a waiver alleged or pled. 
Nor do Plaintiffs allege that Congress has abrogated 
the State’s Eleventh Amendment immunity under 
these circumstances. This is clearly a suit against the 
State of Nevada and its agencies. 

 For all the foregoing reasons, the Court finds 
that Defendants’ Motion to Dismiss has merit and 
must be granted. 

 IT IS THEREFORE ORDERED that Motion to 
Dismiss Amended Complaint (#12) is GRANTED. 

 Dated: July 25, 2006. 

 /s/ Roger L. Hunt
  ROGER L. HUNT

United States 
 District Judge 
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NOT FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

DEJA VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., dba 
Deja Vu Showgirls; et al., 

   Plaintiffs-Appellants, 

 v. 

NEVADA DEPARTMENT 
OF TAXATION; et al., 

   Defendants-Appellees. 

No. 06-16634 

D.C. No. 
 CV-06-00480-RLH 

MEMORANDUM* 

(Filed May 20, 2008) 

 
Appeal from the United States District Court 

for the District of Nevada 
Roger L. Hunt, District Judge, Presiding 

Submitted May 15, 2008** 
San Francisco, California 

Before: O’SCANNLAIN and HAWKINS, Circuit Judges, 
and SELNA***, District Judge. 

 

 
 * This disposition is not appropriate for publication and is 
not precedent except as provided by 9th Cir. R. 36-3. 
 ** The panel unanimously finds this case suitable for 
decision without oral argument. See Fed. R. App. P. 34(a)(2). 
 *** The Honorable James V. Selna, United States District 
Judge for the Central District of California, sitting by designa-
tion. 
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 Deja Vu appeals from the district court’s judge-
ment which dismissed a 42 U.S.C. § 1983 challenge to 
Nevada’s Live Entertainment Tax, on the grounds 
that the Tax Injunction Act, 28 U.S.C. § 1341 (“The 
district courts shall not enjoin, suspend or restrain 
the assessment, levy or collection of any tax under 
State law where a plain, speedy and efficient remedy 
may be had in the courts of such State.”), deprived it 
of jurisdiction. 

 Deja Vu has failed to establish that there is any 
defect in the Nevada court and administrative system 
which deprives it of “a plain, speedy and efficient 
remedy” to challenge Nevada’s Live Entertainment 
Tax. See Rosewell v. LaSalle Nat’l Bank, 450 U.S. 503 
(1981). Therefore, the district court did not have 
jurisdiction. 

 Under the circumstances, we need not reach the 
state sovereign immunity issue. 

 AFFIRMED. 
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[SEAL] STATE OF NEVADA 
DEPARTMENT OF TAXATION 
Web Site: http://tax.state.nv.us 
1550 College Parkway, Suite 115 
Carson City, Nevada 89706-7937 

Phone: (775) 684-2000 Fax: (775) 684-2020 

LAS VEGAS OFFICE 
Grant Sawyer Office Building, Suite 1300 

555 E. Washington Avenue 
Las Vegas, Nevada, 89101 

Phone: (702) 486-2300 Fax: (702) 486-2373 

JIM GIGGONS 
Governor 

THOMAS R. SHEETS 
Chair, Nevada  

Tax Commission 
DINO DICIANNO 

Executive Director 

 RENO OFFICE

4600 Kietzke Lane 
Building L, Suite 235 
Reno, Nevada 89502 

Phone: (775) 688-1295 
Fax: (775) 688-1303 

HENDERSON OFFICE 
2550 Paseo Verde  

Parkway Suite 180 
Henderson, Nevada 89074

Phone: (702) 486-2300 
Fax: (702) 486-3377 

 
October 12, 2007 

Bradley Shafer, Esq. CERTIFIED MAIL 7003  
Shafer and Associates 1680 0001 3683 7108 
3800 Capital City Blvd., Ste 2 
Lansing, Michigan 48906 
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Dianna L. Sullivan, Esq. CERTIFIED MAIL 7003  
Ghanem & Sullivan 1680 0001 3683 6538 
8861 W. Sahara Ave., Ste 120 
Las Vegas, Nevada 89117 

IN THE  
MATTER OF: The Appeal of Olympic [sic] Gar-

dens, Inc., D.I. Food & Beverage of 
Las Vegas, Shac, LLC, D. Westwood, 
Inc., K-Kel, Inc., The Power Co., Inc. 
(“Appellants”) from the Department 
of Taxation’s Denial of their refund 
request pursuant to NRS 368A.260 

 The above matter came before the Nevada Tax 
Commission (“the Commission”) for hearing on Au-
gust 6, 2007. Bradley Shafer, Esq. and Dianna Sulli-
van, Esq. appeared on behalf of Appellants. Senior 
Deputy Attorney General David J. Pope and Deputy 
Attorney General Dennis Belcourt appeared on behalf 
of the Department of Taxation (“the Department”). 

 The Commission hereby makes the following 
Findings of Fact. Conclusions of Law and Decision. 

 
FINDINGS OF FACT 

1. Appellants, as providers of live entertain-
ment, are or have been taxpayers under NRS 
chapter 368A, through which is imposed the 
Live Entertainment Tax (“LET”). 

2. Appellants filed timely requests for refunds 
pursuant to NRS 368A.260 for the tax periods 
of January, February 2004, March 2004 and 
April 2004, claiming that the LET is facially 
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unconstitutional, that it unconstitutionally 
targets them or their message, and that they 
are entitled to refunds for the taxes paid by 
them, pursuant to NRS 368A.200(5)(a). 

3. The Department denied Appellants’ requests. 

4. Appellants filed timely appeals from the De-
partment’s denials of their refund requests. 

5. In this appeal, Appellants contend that a tax 
on live entertainment is per se unconstitu-
tional, that the LET is rendered unconstitu-
tional by the number of statutory exemptions, 
which Appellants claim make the tax one 
targeted at live adult entertainment, and 
that the legislative record shows an intent to 
tax based on content, to the detriment of 
providers of live adult entertainment. 

6. If any Finding of Fact is more properly clas-
sified as a Conclusion of Law, then it shall be 
deemed such. 

 
CONCLUSIONS OF LAW 

1. NRS 368A.200(5)(a) exempts from the live 
entertainment tax “(l)ive entertainment that 
this State is prohibited from taxing under 
the Constitution, laws or treaties of the 
United States or the Nevada Constitution.” 

2. Entertainment can be a form of speech pro-
tected under the First Amendment of the 
United States Constitution and Article I, sec-
tion 9 of the Nevada Constitution. 



App. 58 

3. The United States and Nevada Constitutions 
do not forbid taxation of live entertainment 
as such. 

4. NRS 368A.090 contains a definition of live 
entertainment. Regulations and an amend-
ment to NRS 368A.090 define what is not 
live entertainment. 

5. NRS 368A.200, as initially enacted in 2003 
and as amended in 2005 and 2007, contains 
exemptions from the live entertainment tax. 

6. A tax that targets a small group of speakers 
may violate the United States and Nevada 
constitutional protections against infringe-
ment of speech. 

7. The live entertainment tax under NRS chap-
ter 368A is an extension of the former casino 
entertainment tax (NRS chapter 463). It is 
imposed on an array of types of entertain-
ment, both at licensed gaming establish-
ments and other locations. It therefore does 
not target a small group of speakers. 

8. A tax that constitutes a “regulation of speech 
because of disagreement with the message 
which it conveys” may violate the United 
States and Nevada constitutional protections 
against infringement of speech. Ward v. Rock 
against Racism, 491 U.S. 781, 791 (1989). 

9. The definition in NRS 368A.090, the exemp-
tions in NRS 368A.200, and other provisions 
of NRS chapter 368A delineating the scope of 
the tax are reasonable classifications for tax 
purposes and do not appear to be aimed at 
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any message that may be contained in the 
entertainment by Appellants or any other 
speakers. See Madden v. Kentucky, 309 U.S. 
83, 87-88, 60 S.Ct. 406, 408 (1940) (provid-
ing, “[i]n taxation, even more than in other 
fields, legislatures possess the greatest free-
dom in classification”). 

10. Mention by legislators of taxability of live 
adult entertainment under a proposed bill 
that was subsequently enacted does not 
prove that the bill was enacted because of 
disagreement with the message provided by 
live adult entertainment. 

11. Statements by legislators with respect to a 
bill’ that would have taxed live adult enter-
tainment as a separate class, where the bill 
did not pass, does not prove the intent of a 
separate bill that did not select live adult en-
tertainment. 

12. If any Conclusion of Law is more properly 
classified as a Finding of Fact, then it shall 
be deemed such. 

 
DECISION 

 After due deliberation, and based on the forego-
ing, the Commission denied the appeal.  
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FOR THE COMMISSION: 

/s/ [Illegible]  
 DINO DICIANO 

Executive Director 
Nevada Department of Taxation 

 

 
cc: David Pope, Sr. Deputy Attorney General 
 Dennis Belcourt, Deputy Attorney General  
 Taxpayers (via regular mail) 
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ORDR 
CATHERINE CORTEZ MASTO 
Attorney General 
BLAKE A. DOERR 
Deputy Attorney General 
Nevada State Bar #9001 
555 E. Washington Ave., Suite 3900 
Las Vegas, Nevada 89101 
(702) 486-3095 
(702) 486-3416 fax 
bdoerr@ag.nv.gov 
Attorneys for the Nevada Defendants 

 
DÉJÀ VU SHOWGIRLS OF 
LAS VEGAS, LLC, d/b/a Déjà Vu 
Showgirls, LITTLE DARLINGS 
OF LAS VEGAS, LLC d/b/a Little 
Darlings, K-KEL, INC., d/b/a 
Spearmint Rhino Gentlemen’s 
Club, OLYMPUS GARDEN, INC., 
d/b/a Olympic Garden, SHAC, 
LLC, d/b/a Sapphire, THE 
POWER COMPANY, INC., 
d/b/a Crazy Horse Too Gentle-
men’s Club, D. WESTWOOD, 
INC., d/b/a Treasures, and 
D.I. FOOD & BEVERAGE OF 
LAS VEGAS, LLC, d/b/a/ Scores, 

    Plaintiff(s), 

vs. 

NEVADA DEPARTMENT OF 
TAXATION, NEVADA TAX 
COMMISSION, NEVADA  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. A533273
Dept. No. IX 

ORDER  
DENYING 
MOTION FOR  
PRELIMINARY 
INJUNCTION 
WITHOUT 
PREJUDICE 

(Filed 
Jan. 13, 2011) 

Date of Hearing: 
 July 31, 2008 
Time of Hearing: 
 9:00 a.m. 
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STATE BOARD OF EXAMIN-
ERS, and MICHELLE JACOBS, 
in her official capacity only, 

    Defendants. 

) 
) 
) 
) 
) 

 

 
DISTRICT COURT 

CLARK COUNTY NEVADA 

 PLAINTIFF’S MOTION FOR PRELIMINARY 
INJUNCTION came on for hearing only July 31, 
2008; 

 David J. Pope, Senior Deputy Attorney General, 
and Blake A. Doerr, Deputy Attorney General, ap-
peared on behalf of the Defendants; 

 Diana Sullivan, Esq. and Bradley J. Shafer, Esq. 
appeared on behalf of the Plaintiffs; 

 The Court, having considered the papers and 
pleadings as well as the oral argument finds: 

 That the Plaintiffs cannot meet the elements of 
showing they have suffered irreparable harm; 

 That this decision is not a statutory denial based 
on NRS 372.670 but is based upon the facts and law 
presented; and hereby orders: 

 PLAINTIFFS’ MOTION FOR PRELIMINARY 
INJUNCTION is DENIED without prejudice. [Fur-
ther, this Court notes the separation of powers issue 
has not been ruled upon herein.] /s/ J.P.T. 
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 DATED this 13th day of January, 2011. 

IT IS SO ORDERED. 

 /s/ Jennifer P. Togliatti
  Jennifer Togliatti

DISTRICT COURT JUDGE 
 
Respectfully submitted: 

CATHERINE CORTEZ MASTO 
Attorney General 

By: /s/ Blake Doerr  
Blake A. Doerr 
Senior Deputy Attorney General 
Nevada State Bar #9001 
555 E. Washington Ave., #3900 
Las Vegas, NV 89101 
Attorneys for Defendants 
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CATHERINE CORTEZ MASTO 
Attorney General 
DAVID J. POPE 
Senior Deputy Attorney General 
Nevada Bar No. 008617 
BLAKE A. DOERR 
Senior Deputy Attorney General 
Nevada Bar No. 009001 
VIVIENNE RAKOWSKY 
Deputy Attorney General 
Nevada Bar No. 009160 
555 E. Washington Ave., Ste. 3900 
Las Vegas, Nevada 89101 
P: (702) 486-3095 
F: (702) 486-3416 
dpope@ag.nv.gov 
bdoerr@ag.nv.gov 
vrakowsky@ag.nv.gov 
Attorneys for Nevada Department of Taxation 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

DÉJÀ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a 
Déjà vu Showgirls, LITTLE 
DARLINGS OF LAS VEGAS, 
L.L.C., d/b/a Little Darlings, 
K-KEL, INC. d/b/a Spearmint 
Rhino Gentleman’s Club, 
OLUMPUS GARDEN, INC., 
d/b/a Olympic Garden, SHAC, 
L.L.C., d/b/a Sapphire, THE 
POWER COMPANY, INC., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 06A533273
Dept. No. XI 

Coordinated with: 

Case No. 08A554970
Dept. No. XI 
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d/b/a Crazy Horse Too  
Gentlemen’s Club, D. 
WESTWOOD, INC., d/b/a 
Treasures, and D.I. FOOD 
& BEVERAGE OF LAS 
VEGAS, L.L.C., d/b/a Scores, 

    Plaintiffs, 

vs. 

NEVADA DEPARTMENT 
OF TAXATION, NEVADA 
TAX COMMISSION, 
NEVADA STATE BOARD 
OF EXAMINERS, and 
MICHELLE JACOBS, 
in her official capacity only, 

    Defendants. 
                                                  

K-KEL, INC., d/b/a Spearmint 
Rhino Gentlemen’s Club; 
OLYMPUS GARDEN, INC., 
d/b/a Olympic Garden; 
SHAC, LLC, d/b/a Sapphire; 
THE POWER COMPANY, 
INC., d/b/a Crazy Horse 
Too Gentlemen’s Club; 
D. WESTWOOD, INC., d/b/a 
Treasures; and D.I. FOOD & 
BEVERAGE OF LAS VEGAS, 
LLC, d/b/a Scores; 

    Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AMENDED ORDER

(Filed Dec. 19, 2011)

 

 

 

 

 

 

 

Case No. 08A554970
Dept. No. XI 
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NEVADA DEPARTMENT 
OF TAXATION; NEVADA 
TAX COMMISSION; and 
NEVADA STATE BOARD 
OF EXAMINERS, 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 

 

 
AMENDED ORDER 

 DEFENDANTS’ RE-NOTICED MOTION FOR 
PARTIAL SUMMARY JUDGMENT ON THE PLAIN-
TIFFS’ CLAIMS FOR REFUND AND MOTION TO 
DISMISS THE AS APPLIED CHALLENGE TO THE 
LIVE ENTERTAINMENT TAX AND THE CLAIMS 
FOR DAMAGES PURSUANT TO 42 U.S.C. §1983 
and DEFENDANTS’ MOTION TO COMPEL came on 
for hearing on August 23, 2011; 

 David J. Pope, Senior Deputy Attorney General, 
Blake A. Doerr, Senior Deputy Attorney General, and 
Vivienne Rakowsky, Deputy Attorney General ap-
peared on behalf of the Defendants; William J. 
Brown, Esq. and Bradley J. Shafer, Esq. appeared on 
behalf of the Plaintiffs; Mark E. Ferrario appeared on 
behalf of Plaintiff SHAC, LLC. 

 The Court having first requested that Defen-
dants’ motion for partial summary judgment and 
motion to dismiss be re-noticed and having consid-
ered the papers and pleadings regarding the re-
noticed motion and the motion to compel, as well as 
the oral argument presented by all parties, hereby 
orders: 
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 DEFENDANTS’ RE-NOTICED MOTION FOR 
PARTIAL SUMMARY JUDGMENT ON THE PLAIN-
TIFFS’ CLAIMS FOR REFUND AND MOTION TO 
DISMISS THE AS APPLIED CHALLENGE TO THE 
LIVE ENTERTAINMENT TAX AND THE CLAIMS 
FOR DAMAGES PURSUANT TO 42 U.S.C. §1983 is 
granted in part and denied in part. 

 With regard to Defendants’ motion to dismiss 
and/or motion for partial summary judgment in Case 
#08A554970 (“Case 2”), this Court finds that the 
Defendants timely raised the question regarding the 
procedural posture of the case and based on the 
Nevada Supreme Court’s decision in Southern Cali-
fornia Edison, 127 Nev.Adv.Op. 22 (2011) all claims 
are dismissed and Case 2 shall proceed as a petition 
for judicial review pursuant to Chapter 233B of the 
NRS. The Court having tolled the statute of limita-
tions for thirty-three (33) days to allow Plaintiffs 
thirty-three (33) days to file a petition for judicial 
review, Plaintiffs shall have thirty-three (33) days 
from August 23, 2011 to file a petition for judicial 
review pursuant to NRS 233B.130, et seq. 

 With regard to Defendants’ motion to dismiss 
and/or for partial summary judgment in Case 
#06A533273 (“Case 1”), the motion is granted and all 
other claims including the “as applied” challenge, the 
refund claims and the official capacity claim against 
Michelle Jacobs are dismissed and Case 1 shall 
proceed as a facial challenge for declaratory relief 
only. Briefs are to be filed within thirty (30) days. 
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 With regard to Defendants’ motion to dismiss 
and/or for partial summary judgment regarding all 
42 U.S.C. §1983 damages claims, the motion is granted 
and all such damages claims are dismissed from Case 
1 and Case 2. 

 With regard to Plaintiffs motion to remand Case 
2 to the Nevada Tax Commission, the motion is de-
nied. 

 With regard to DEFENDANTS’ MOTION TO 
COMPEL, this Court finds that any further discovery 
would be inappropriate and is hereby ordered can-
celled. 

 IT IS SO ORDERED. 

 DATED this 19th day of December, 2011. 

 /s/ Jennifer P. Togliatti
  DISTRICT COURT JUDGE

for Judge Gonzalez 
 
Respectfully submitted: 

CATHERINE CORTEZ MASTO 
Attorney General 

By: /s/ Blake Doerr  
 BLAKE A. DOERR 

Senior Deputy Attorney General 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

*** 

K-KEL, INC., d/b/a Spearmint 
Rhino Gentlemen’s Club; 
OLYMPUS GARDEN, INC., 
d/b/a Olympic Garden; 
SHAC, L.L.C., d/b/a Sapphire; 
THE POWER COMPANY, 
INC., d/b/a Crazy Horse 
Too Gentlemen’s Club; 
D. WESTWOOD, INC., 
d/b/a Treasures; D.I. FOOD 
& BEVERAGE OF LAS 
VEGAS, LLC, d/b/a Scores, 
DÉJÀ VU SHOWGIRLS OF 
LAS VEGAS, LLC, d/b/a Déjà 
vu; and LITTLE DARLINGS 
OF LAS VEGAS, LLC, 
d/b/a Little Darlings, 

    Petitioners, 

v. 

STATE OF NEVADA, 
ex rel. DEPARTMENT 
OF TAXATION and 
TAX COMMISSION, 

    Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 
A-11-648894-J 
Dept. No.: XXX 

ORDER GRANTING
PLAINTIFFS’ 

APPLICATION FOR
LEAVE TO PRE-

SENT ADDITIONAL 
EVIDENCE TO 
THE NEVADA 

TAX COMMISSION

(Filed Feb. 1, 2012) 

 
 PETITIONERS’ Application for Leave to Present 
Additional Evidence to the Nevada Tax Commission 
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in the above-captioned matter came on for hearing on 
December 9, 2011. 

 David J. Pope, Senior Deputy Attorney General, 
Blake A. Doerr, Senior Deputy Attorney General, and 
Vivienne Rakowsky, Deputy Attorney General ap-
peared on behalf of the Respondents; and, 

 William J, Brown, Esq. and Bradley J. Shafer, 
Esq. appeared on behalf of the Petitioners; and, Mark 
E. Ferrario appeared on behalf of Petitioner SHAC, 
LLC. 

 The Court having considered the papers and 
pleadings as well as the oral argument, hereby OR-
DERS: 

 Petitioner’s Application for leave to present 
additional evidence to the Nevada Tax Commission 
is GRANTED so the administrative agency can look 
at additional evidence and do one of the following: 
Amend the Findings of Fact, Conclusions of Law 
dated Oct. 12, 2007, Reverse the Decision, or Affirm 
the Decision. 

 IT IS SO ORDERED. 

 DATED this 24 day of January, 2012. 

 /s/ Jerry A. Weise
  DISTRICT COURT JUDGE
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[SEAL] STATE OF NEVADA 
DEPARTMENT OF TAXATION 
Web Site: http://tax.state.nv.us 
1550 College Parkway, Suite 115 
Carson City, Nevada 89706-7937 

Phone: (775) 684-2000 Fax: (775) 684-2020 

LAS VEGAS OFFICE 
Grant Sawyer Office Building, Suite 1300 

555 E. Washington Avenue 
Las Vegas, Nevada 89101 

Phone: (702) 486-2300 Fax: (702) 486-2373 

BRIAN SANDOVAL 
Governor 

ROBERT R BARENGO 
Chair, Nevada  

Tax Commission 
CHRISTOPHER G. NIELSEN 

Executive Director 

 RENO OFFICE

4600 Kietzke Lane 
Building L, Suite 235 
Reno, Nevada 89502 

Phone: (775) 687-9999 
Fax: (775) 688-1303 

HENDERSON OFFICE 
2550 Paseo Verde  

Parkway, Suite 180 
Henderson, Nevada 89074

Phone: (702) 486-2300 
Fax: (702) 486-3377 

 
DECISION LETTER 

September 6, 2012 

CERTIFIED MAIL 7012 1010 0001 5652 9354 
William H. Brown, Esq. 
Law Offices of William H. Brown, Ltd. 
6029 S. Ft. Apache Rd., Ste. 100 
Las Vegas, NV 89148 
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CERTIFIED MAIL 7012 1010 0001 5652 9361 
Mark E. Ferrario, Esq. 
Greenberg Traurig, LLP 
3773 Howard Hughes Pkwy., Ste. 400 N. 
Las Vegas, NV 89169 

IN THE  
MATTER OF: K-KEL, ET AL.’S OPPORTUNITY, 

PURSUANT TO DISTRICT 
COURT ORDER DATED 
JANUARY 24, 2012, TO PRESENT 
ADDITIONAL EVIDENCE TO 
THE NEVADA TAX COMMISSION 
SO THAT THE COMMISSION 
CAN AMEND THE FINDINGS OF 
FACT, CONCLUSIONS OF LAW 
DATED OCTOBER 12, 2007, 
REVERSE THE DECISION OR 
AFFIRM THE DECISION, AND 
CONSIDERATION OF TAXPAY-
ER’S REQUEST FOR SUBPOE-
NAS FOR DEPOSITIONS 

Dear Messrs. Brown and Ferrario: 

 The above matter came before the Nevada Tax 
Commission (“Commission”) for hearing on June 25, 
2012. Senior Deputy Attorney General David Pope 
and Deputy Attorney General Vivienne Rakowsky 
appeared on behalf of the Respondent, Department of 
Taxation (“Department”). For the Petitioners, Mark 
E. Ferrario, Esq. appeared on behalf of Shac, LLC 
and William H. Brown, Esq. appeared on behalf of 
K-Kel dba Spearmint Rhino, The Power Company 
dba Crazy Horse Too Gentlemen’s Club, D. Westwood, 
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Inc. dba Treasures, Olympus Garden, Inc. dba Olym-
pic Garden, DI Food and Beverage of Las Vegas dba 
Scores, Déjà vu Showgirls of Las Vegas, LLC dba Déjà 
vu, and Little Darlings of Las Vegas LLC, dba Little 
Darlings. The entire record of the administrative 
proceedings was provided to and considered by the 
Commission in the proceeding, and forms the basis of 
these findings of fact and conclusions of law. 

 The Commission hereby makes the following 
Findings of Fact and Conclusions of Law: 

FINDINGS OF FACT 

1. This matter was before this Commission in 
July and August of 2007 and, on October 12, 
2007, the Commission issued Findings of 
Fact, Conclusions of Law and a Decision. 

2. Déjà vu Showgirls of Las Vegas, LLC dba 
Déjà vu and Little Darlings of Las Vegas 
LLC, dba Little Darlings stated that they are 
not part of this proceeding and are not part 
of the Petition for Judicial Review that is be-
fore the District Court (Case #A-11-648894-
J). In fact, Déjà vu and Little Darlings did 
not appear before this Commission in 2007, 
are not parties to the administrative record, 
were not aggrieved by the final decision and, 
therefore, are not parties to this proceeding 
and shall be stricken from the caption. NRS 
233B.130. 

3. On or about September 23, 2011, following 
the dismissal of their District Court case 
(Case #08A554970), Petitioners filed a 
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Petition for Judicial Review in District Court 
(Case #A-11-648894-J) pursuant to the rele-
vant court order dated December 19, 2011. 

4. On or about September 28, 2011, Petitioners 
filed a motion pursuant to NRS 233B.131 re-
questing the Court grant them permission to 
present additional evidence to the Commis-
sion in order to supplement the administra-
tive record with information obtained 
through discovery in the District Court case 
(Case #06A533273), i.e. documents identified 
as Bates Nos. DV00001 through DV001510, 
which were not part of the administrative 
record. 

5. The Court granted the motion to present ad-
ditional evidence, stating that the matter is 
remanded to allow the Commission to “look 
at additional evidence and do one of the fol-
lowing: Amend the Findings of Fact, Conclu-
sions of Law dated October 12, 2007, Reverse 
the Decision, or Affirm the Decision.” District 
Court Order dated January 24, 2012. 

6. On or about June 14, 2012, in anticipation of 
the matter being presented to this Commis-
sion on remand, the Petitioners requested 
that the Department issue subpoenas in or-
der to allow them to question three witnesses 
and thereafter supplement the record with 
what would be newly obtained testimony. 

7. Petitioners argued that their rights to dis-
covery, which they waited to conduct during 
the District Court proceedings that were 
dismissed, were curtailed by the decision in 



App. 75 

Southern Cal. Edison v. First Judicial Dist. 
Court, 127 Nev. Adv. Op 22, 255 P.3d 231 
(May 26, 2011) which clarified that appeals 
of final decisions of this Commission must 
proceed as petitions for judicial review. 

8. During the administrative proceeding that 
took place in 2007, this Commission contin-
ued the hearing for one month to allow the 
parties to provide all evidence that they 
wanted considered by the Commission. The 
parties were told that this was their final 
opportunity to supplement the record. 

9. Petitioners provided an additional 568 pages 
of evidence that was fully reviewed and con-
sidered by the Commission prior to rendering 
the administrative decision in October 2007. 

10. Petitioners were or should have been aware 
of the provisions of the Nevada Administra-
tive Procedures Act, NRS Chapter 233B. 

11. In addition, NAC 360.135 and NAC 360.145 
allowed Taxpayers to request subpoenas and 
depositions before this matter was presented 
to this Commission in 2007. Nonetheless, 
Petitioners failed to ask for subpoenas or 
depositions when this matter was before the 
Commission in 2007. 

12. Pursuant to NRS 233B.131, when consider-
ing a motion to allow a party to present addi-
tional evidence to the Commission, a district 
court must determine whether the additional 
evidence is material and whether there are 
good reasons for the party to have failed to 
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present the evidence to the Commission the 
first time. 

13. In order to determine that the additional ev-
idence is material and that there were good 
reasons for the failure to present the evi-
dence to the Commission in 2007, it was nec-
essary for the District Court Judge to have 
reviewed the proposed additional evidence 
existing at the time of the motion hearing. 

14. At the hearing, the District Court Judge 
stated, “My inclination is that there is good 
cause and that the evidence is material, and 
I would prefer that the tax commission re-
view everything before I review it.” Tran-
script from Motion Hearing Argued to 
District Court on December 9, 2011, p, 5-6. 

15. The Judge reasoned that, because he is lim-
ited to a review of the record of the adminis-
trative proceeding, if there is a question as to 
whether or not something should be in the 
record he is inclined to allow the administra-
tive agency the opportunity to review it so 
that he has all the evidence when he per-
forms judicial review. Id. at 11. 

16. Both the Petitioners and Respondents pro-
vided competing proposed orders to the Dis-
trict Court Judge. Petitioners twice stated in 
their proposed order that discovery would be 
reopened and depositions allowed. The Judge 
did not sign the petitioner’s proposed order 
which would have allowed the reopening of 
discovery and depositions. 
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17. The Judge signed an order which stated that 
the matter would be remanded to the Com-
mission to allow the Commission to “look at 
additional evidence and do one of the follow-
ing: Amend the Findings of Fact Conclusions 
of Law dated October 12, 2007, Reverse the 
Decision or Affirm the Decision.” District 
Court Order dated January 24, 2012. 

18. If any Finding of Fact is more properly clas-
sified as a Conclusion of Law, then it shall be 
deemed as such. 

 
CONCLUSIONS OF LAW 

1. Pursuant to NRS 233B.131, the District 
Court must find materiality in the additional 
evidence and good cause for the failure to 
present the evidence in order to allow a peti-
tioner to supplement the administrative rec-
ord with additional evidence. 

2. The District Court found materiality with 
regard to Bates Nos. DV00001 through 
DV001510 and the administrative record 
shall be supplemented with these docu-
ments. 

3. With regard to the request for additional dis-
covery, in administrative matters discovery 
is allowed to the extent that the relevant 
regulations allow it. Dutchess Business 
Servs., Inc. v. Nev. State Bd. of Pharmacy, 
124 Nev. 701, 713-714, 191 P.3d 1159 (2008). 

4. Although NAC 360.135 allows subpoenas 
and NAC 360.145 allows depositions, during 
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the administrative proceedings in 2007 the 
Petitioners failed to ask for subpoenas or 
depositions and therefore waived the right to 
pursue these methods of discovery. 

5. There is no due process violation because the 
Petitioners had the right to ask for subpoe-
nas and depositions in 2007 and failed to do 
so and nothing prohibited them from request-
ing such discovery regardless of how they 
may have later chosen to proceed after receiv-
ing a final decision from the Commission. 

6. The Commission has no obligation to rein-
state the right to request subpoenas and 
depositions. 

7. Pursuant to NRS Chapter 233B.130(1), the 
remedy for a party aggrieved by a final agen-
cy decision is judicial review. 

8. Pursuant to the Nevada Supreme Court’s 
decision in Malecon Tobacco, LLC v. Dept. of 
Taxation, 118 Nev. 837, 840-842 (2002), “as 
applied” constitutional challenges requiring 
factual determinations must be decided by 
the administrative agency. 

9. Pursuant to NRS 360.245 and NRS 
233B.135(3), this matter is being remanded 
to an Administrative Law Judge (hereinafter 
“ALJ”) with the entire record including the 
additional documents obtained through dis-
covery in the District Court case which are 
identified as Bates Nos. DV00001 through 
DV001510. The ALJ shall review the addi-
tional evidence, along with the original 
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record, and determine whether the findings 
of fact, conclusions of law and final decision 
issued in 2007 should be amended, reversed 
or affirmed. 

10. Upon appeal of the decision of the ALJ, this 
Commission will either affirm, reverse or 
modify the decision. NRS 360.245; NRS 
233B.135. 

11. If any Conclusion of Law is more properly 
classified as a Finding of Fact, then it shall 
be deemed as such. 

 
DECISION 

1. The requested subpoenas will not be issued 
and additional discovery and/or depositions 
will not be permitted. 

2. The administrative record is supplemented 
with the additional evidence that was not 
considered by the Commission in 2007 but 
was thereafter obtained through discovery in 
the Disrict Court case and existing on Janu-
ary 12, 2012 at the time that the Court made 
the decision to remand the matter to the 
Commission, i.e. Bates Nos.DV00001 
through DV001510. 

3. This matter is remanded to an ALJ with in-
structions to review the additional evidence 
and the original record and do one of the fol-
lowing: amend the Findings of Fact, Conclu-
sions of Law and Decision dated October 12, 
2007, reverse the decision or affirm the deci-
sion. 
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4. If a party is aggrieved by the decision of the 
ALJ, that party may appeal the decision to 
this Commission pursuant to NRS 360.245. 

FOR THE COMMISSION 

/s/ Deonne E. [Illegible] for:               
  CHRISTOPHER G. NIELSEN 
  Executive Director 
  Nevada Department of Taxation 

cc: Vivienne Rakowsky, Deputy Attorney General 
 David Pope, Senior Deputy Attorney General 
 Blake Doerr, Senior Deputy Attorney General 

 
CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the forgo-
ing document upon all parties of record in this pro-
ceeding by mailing a copy thereof, properly 
addressed, with postage prepaid to: 

CERTIFIED MAIL 7012 1010 0001 5652 9354 
William H. Brown, Esq. 
Law Offices of William H. Brown, Ltd. 
6029 S. Ft. Apache Rd., Ste. 100 
Las Vegas, NV 89148 

CERTIFIED MAIL 7012 1010 0001 5652 9361 
Mark E. Ferrario, Esq. 
Greenberg Traurig, LLP 
3773 Howard Hughes Pkwy., Ste. 400 N. 
Las Vegas, NV 89169 
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Dated at Carson City, Nevada, the 6th day September 
2012. 

 /s/ Erin Fierro
  Erin Fierro
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STATE OF NEVADA 
DEPARTMENT OF TAXATION 

 
In the Matter of: 

K-Kel, Inc., Olympus Garden, 
Inc., Shac, LLC, The Power 
Company, Inc., D. Westwood, 
Inc., D.I. Food & Beverage of 
Las Vegas, LLC, 

    Petitioners. 

) 
) 
) 
) 
) 
) 
) 
) 

Live Entertainment 
Tax Refund 
Requests 

HEARING 
OFFICER’S ORDER
ON REMAND 

 
 K-Kel, Inc. dba Spearmint Rhino Gentlemen’s 
Club, Olympus Garden, Inc. dba Olympic Garden, 
Shac, LLC dba Sapphire, The Power Company dba 
Crazy Horse Too Gentlemen’s Club, D. Westwood, Inc. 
dba Treasures, and D.I. Food & Beverage of Las 
Vegas, LLC dba Scores (collectively as “Petitioners”) 
operated exotic dancing establishments or adult 
entertainment venues in Las Vegas, Nevada. The 
businesses offered entertainment in the form of live 
dance performances and sold alcoholic beverages. 
Petitioners charged their patrons admission charges 
to enter the venues. Petitioners did not offer gaming 
and had occupancy ratings between 200 and 7400 
persons. The businesses operated from January 2004 
through April 2004. 

 Petitioners requested refunds of live entertain-
ment taxes (“LET”) paid to the Nevada Department of 
Taxation (“Department”) for the periods January 
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2004 through April 2004.1 Petitioners based their 
refund requests on claims that 1) the LET was a 
facially unconstitutional tax on First Amendment 
activities and 2) Petitioners were exempt from paying 
the tax pursuant to NRS 368A.200(5)(a) because they 
provided “live entertainment that the State is prohib-
ited from taxing under the Constitution, laws or 
treatises of the United States or Nevada Constitu-
tions.” 

 The Department denied the refund requests and 
the matter proceeded on appeal to the Nevada Tax 
Commission (“Commission”), where the denials were 
upheld.2 Petitioners then appealed to the District 
Court. In September 2011, Petitioners requested the 
District Court grant them the opportunity to submit 
1510 pages of additional documents into the record. 
The District Court remanded the matter to the Com-
mission to review the additional documents and 
determine whether those documents changed the 
Commission’s October 12, 2007 decision. 

 During their June 25, 2012 presentation to the 
Commission regarding the District Court remand and 
the additional documents, Petitioners requested the 
Commission grant them the opportunity to depose 

 
 1 In lieu of reciting the tortured procedural history of this 
matter from its inception, only the relevant events leading to 
this review and order will be discussed. 
 2 Petitioners’ Refund Requests have been consolidated on 
appeal. 
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three witnesses. Their request was denied. By its 
decision letter dated September 6, 2012, the Commis-
sion referred this matter to the undersigned “with the 
entire record including the additional documents 
obtained through discovery in the District Court case 
which are identified as Bates Nos. DV00001 through 
DV001510. The ALJ shall review the additional 
evidence, along with the original record, and deter-
mine whether the findings of fact, conclusions of law 
and final decision issued in 2007 should be amended, 
reversed or affirmed.” 

 Upon learning that this matter had been referred 
to the undersigned, Petitioners submitted a letter to 
the undersigned dated August 13, 2013 in which 
Petitioners renewed their requests for depositions 
and requested further unspecified discovery.3 Peti-
tioners also requested a hearing before the under-
signed because Petitioners “would not presume to 
impose such a task,” the task of reviewing the addi-
tional 1510 pages of documents, on the undersigned. 
Rather, Petitioners would use the hearing to “distill 
and clarify exactly what portions of these documents 
are relevant, and why.” Notwithstanding Petitioners’ 
attempt to avoid a review by the undersigned of the 

 
 3 Petitioners based this request on an argument that the 
Commission’s September 12, 2012 written decision did not 
accurately reflect the Commission’s oral decision. Petitioners 
have had 11 months to challenge the September 12, 2012 order 
or to request clarification from the Commission. They have 
chosen not to do so and this is not the proper forum for that 
issue. 
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very documents which Petitioners fought so hard to 
include in the record and despite Petitioners’ surpris-
ing admission that the documents are to some degree 
repetitious, unclear, and irrelevant, the undersigned 
has reviewed the 1510 pages as ordered by the Com-
mission. 

 Petitioners’ additional documents included exten-
sive legislative and regulatory histories surrounding 
the enactment and subsequent amendment of NRS 
368A and the corresponding provisions of NAC 368A. 
Petitioners also included legislative history regarding 
SB 247 (2005), which was intended to amend 368A 
but was not enacted. Finally, the production included 
documents generated by the Department: requests for 
information from taxpayers concerning the LET, 
informational letters and educational materials 
regarding the LET, various statistical breakdowns 
concerning non-gaming LET revenue collected by the 
Department, and internal memoranda responding to 
requests for statistical information regarding LET. 

 Petitioners have not offered any persuasive legal 
support for their argument that this tax on admission 
charges and sales runs afoul of the First Amendment. 
Rather, their arguments appear to be based upon the 
idea that the Department’s application of the tax 
discriminates against Petitioners’ adult entertain-
ment venues in some respect, or that the tax itself is 
so burdensome to Petitioners as to imperil their 
freedom of speech and expression. These new argu-
ments indicate that sometime after filing their Re-
fund Requests, Petitioners shifted their focus from a 
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facial challenge of the LET to an as-applied chal-
lenge. A facial challenge is a “claim that a statute is 
always unconstitutional on its face- that is, that it 
always operates unconstitutionally.” Black’s Law 
Dictionary 244 (8th ed. 2004). An as-applied chal-
lenge is a “claim that a statute is unconstitutional on 
the facts of a particular case or in its application to a 
particular party.” Id. When Petitioners asked the 
court to examine factually how the LET impacts one 
business versus another, Petitioners proposed an as-
applied challenge to the LET. 

 In this regard, Petitioners alleged that they bore 
a disproportionate tax burden, presumably because 
their adult entertainment venues paid more LET 
than did other non-gaming entertainment venues. 
While they may have paid more LET in absolute 
terms when compared to other non-gaming venues, 
Petitioners have failed to develop any facts to show 
that this was unconstitutional in some respect. 

 LET is an excise tax which functions like a sales 
tax on the gross receipts from admission charges and 
retail sales of prepared food, alcohol and merchan-
dise. LET is imposed as a fixed percentage of the 
gross receipts from admission charges and sales. 
Therefore, a business with more revenue from admis-
sion charges and sales will necessarily pay more LET 
than a business with less revenue from admission 
charges and sales. If Petitioners paid more in LET, it 
was only because they generated more revenue from 
sales and admission charges than did other enter-
tainment venues. In absolute terms, Petitioners’ LET 
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liability increased as their sales and admissions 
revenue increased. In relative terms, Petitioners’ LET 
liability was identical to that of the next taxpayer. 

 Since LET is imposed upon gross receipts as 
opposed to net receipts, it may disproportionately 
impact a business with narrow operating margins 
unless the tax is passed on to or borne by patrons or 
consumers. Petitioners have not alleged that they had 
narrow operating margins or that there were any 
practical or legal impediments that prevented them 
from passing the tax burden on to their patrons as 
allowed by NRS 368A. To the contrary, their sales 
figures would suggest that their patrons happily 
shouldered the burden of the tax. 

 In their efforts to show that they paid more LET 
than other entertainment venues, Petitioners have 
actually undermined their own arguments that the 
LET is punitive or discriminatory. If the LET were 
punitive or discriminatory toward Petitioners, one 
would reasonably expect Petitioners’ receipts from 
admissions and sales to have declined as compared to 
the admissions and sales of competing entertainment 
venues. Petitioners have not shown that their admis-
sions and sales declined relative to those of competing 
entertainment venues, nor have they attempted to 
show that such a decline will likely occur in the 
future. Petitioners cannot demonstrate that the LET 
unconstitutionally burdens adult entertainment 
because they cannot show that the application of the 
tax puts their venues at a competitive or commercial 
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disadvantage when compared with other entertain-
ment venues. Likewise, Petitioners cannot demon-
strate that the tax is so burdensome that it imperils 
free speech and freedom of expression at their ven-
ues. To the contrary, the tax appears to have had no 
discernible impact upon Petitioners’ ability to conduct 
live dance performances at their venues. 

 Petitioner’s also argued there was an illicit intent 
on the part of the legislature to target the tax toward 
adult entertainment venues. The Commission’s 
October 12, 2007 decision specifically addressed 
Petitioners’ allegations of an illicit legislative motive 
and held that “[m]ention by legislators of taxability of 
live entertainment under a proposed bill that was 
subsequently enacted does not prove that the bill was 
enacted because of disagreement with the message 
provided by live adult entertainment.” Petitioners’ 
presentation of more pages of legislative history does 
not alter this conclusion. With regard to the legisla-
tive history pertaining to SB 247 (2005) which was 
not enacted, the Commission ruled that “[s]tatements 
by legislators with respect to a bill that would have 
taxed live adult entertainment as a separate class, 
where the bill did not pass, does not prove the intent 
of a separate bill that did not select live entertain-
ment.” Petitioners’ second presentation of the same 
information and argument does not change the Com-
mission’s conclusion. 

 Neither Petitioners’ documents nor their as-
applied constitutional challenges compel amendments 
to the Commission’s October 12, 2007 decision. 
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Petitioners failed to allege or demonstrate incorrect 
application of the LET provisions to Petitioners or 
that the Department applied a peculiar interpreta-
tion of the LET to Petitioners. Other than the more 
expansive LET statistics presented, there are no 
additional facts to assist in determining if Petitioners 
have been subjected to an unconstitutional applica-
tion of LET. And the few additional facts presented 
fail to establish Petitioners’ claims. Frankly, it is 
difficult to imagine that there might be facts to 
support Petitioners’ assertions. Petitioners’ position 
that the Nevada legislature enacted the LET in an 
attempt to suppress entertainment in Nevada, the 
lifeblood of this tourism-dependent state, borders on 
the absurd. 

 
ORDER  

 Based upon the foregoing, and GOOD CAUSE 
APPEARING THEREFORE, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED that: 

 1. Petitioners’ August 13, 2013 requests that 
the undersigned exceed the scope of the Commission’s 
September 6, 2012 decision by: 1) convening a hear-
ing in this matter, 2) allowing Petitioners to depose 
three witnesses, and 3) allowing Petitioners to engage 
in additional unspecified discovery are denied. 

 2. Petitioner’s additional documents Bates 
DV000001 through DV001510 are insufficient to change 
the October 12, 2007 decision of the Commission. The 
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Commission’s October 12, 2007 decision is hereby 
affirmed. 

 DATED this 27th day of August, 2013. 

 /s/ Dena Smith 
  Dena C. Smith

Administrative Law Judge 
 

 
APPEAL RIGHTS 

 You may appeal this decision to the Nevada Tax 
Commission provided that you file a notice of appeal 
within thirty (30) days after the date of service of this 
decision upon you. Although notice of the appeal need 
not be in any particular format, it must be in writing, 
must clearly state your desire to appeal this decision, 
and must be filed with the executive staff of the 
Department of Taxation within thirty (30) days after 
the date of service of this decision. In this regard, you 
are advised to mail or personally deliver any notice of 
appeal to the attention of 

Lezlie Helget, Supervising Auditor II 
Nevada Department of Taxation 
1550 College Parkway, Suite 115 
Carson City, Nevada 89706 

 Pursuant to NRS 360.245, this decision will 
become final thirty (30) days after service upon you 
unless you file a notice of appeal within those thirty 
(30) days. 
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 All the above general information is provided to 
you pursuant to NRS 360.2925 and as a matter of 
courtesy only. You, or your counsel, should ascertain 
with more particularity the regulatory or statutory 
requirements pertinent to your further appeal rights. 

 
CERTIFICATE OF SERVICE  

 I hereby certify that I have this day served the 
foregoing Hearing Officer’s Order on Remand in the 
matter of K-Kel, Inc. et. al. Live Entertainment Tax 
Refund Request, upon all parties of record in this 
proceeding as follows: 

By mailing a copy thereof via certified mail, properly 
addressed, with postage prepaid to: 

Certified Mail: 7011 2000 0001 5246 0539 
William H. Brown, Esq. 
Law Offices of William H. Brown, Ltd. 
6029 S. Ft. Apache Rd., Ste. 100 
Las Vegas, NV 89148 

Certified Mail: 7011 2000 0001 5246 0546 
Mark E. Ferrario, Esq. 
Greenberg Traurig, LLP 
3773 Howard Hughes Pkwy., Ste. 400 N. 
Las Vegas, NV 89169 
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By electronic mail to: 

William H. Brown, Esq. at 
wbrown@lambrosebrown.com 

Mark E. Ferrario, Esq. at ferrariom@gtlaw.com 

Vivienne Rakowsky, Deputy Attorney General, 
Counsel for Nevada Department of Taxation, 
at VRakowsky@ag.nv.gov 

Christopher G. Nielsen, Executive Director, 
Nevada Department of Taxation 

Nevada Tax Commission Members 

Dated at Henderson, Nevada, this 27th day of August, 
2013. 

  Sharyn Warr
  Signature
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Mr. Mark Ferrario CERTIFIED MAIL: 
Greenberg Traurig, LLP 7012 3460 0003 1673 0434 
3773 Howard Hughes Pkwy., Ste. 400 N 
Las Vegas, Nevada 89169 

IN THE  
MATTER OF: K-KEL, ET AL.’S OPPORTUNITY, 

PURSUANT TO DISTRICT COURT 
ORDER DATED JANUARY 24, 
2012, TO PRESENT ADDITIONAL 
EVIDENCE TO THE NEVADA 
TAX COMMISSION SO THAT 
THE COMMISSION CAN AMEND 
THE FINDINGS OF FACT, CON-
CLUSIONS OF LAW AND DECI-
SION DATED OCTOBER 12, 2007, 
REVERSE THE DECISION OR 
AFFIRM THE DECISION, AND 
CONSIDERATION OF TAXPAYER’S 
REQUEST FOR SUBPOENAS 
FOR DEPOSITIONS, ADDITION-
AL DISCOVERY AND A HEAR-
ING. 

 The above matter came before the Nevada Tax 
Commission [“Commission”] on December 9. 2013. 
Senior Deputy Attorney General Blake Doerr ap-
peared on behalf of the Respondent, Department of 
Taxation [“Department”]. For the Petitioners, Bran-
don Roos, Esq. appeared on behalf of Shac, LLC and 
William H. Brown, Esq. appeared on behalf of K-Kel 
dba Spearmint Rhino, The Power Company dba 
Crazy Horse Too Gentlemen’s Club, D. Westwood, Inc. 
dba Treasures, Olympus Garden, Inc. dba Olympic 
Garden, DI Food and Beverage of Las Vegas dba 
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Scores, Déjà vu Showgirls of Las Vegas, LLC dba Déjà 
vu, and Little Darlings of Las Vegas, LLC, dba Little 
Darlings. The entire record considered on remand 
(including the additional 1,510 pages identified as 
Bates DV000001 through DV001510), was provided to 
and considered by the Commission in the proceeding, 
and form the basis of these findings of fact and con-
clusions of law. 

 
RELEVANT FINDINGS AND 

PROCEDURAL HISTORY 

 This matter is pending before the District Court 
for Judicial Review of the Commission’s October 12, 
2007 Findings of Fact, Conclusions of Law and Deci-
sion in the above entitled matter (Case No. A-11-
648894-J). See October 12, 2007 Findings of Fact, 
Conclusions of Law and Decision, attached hereto as 
Exhibit “A”. On or about September 26, 2011, the 
Petitioners requested leave of the District Court to 
present additional evidence to the Nevada Tax Com-
mission in order to enlarge the Administrative Rec-
ord. See District Court Order dated January 24, 2012, 
attached hereto as Exhibit “B”. 

 On or about June 14, 2012, Petitioners requested 
that the Commission issue subpoenas and allow three 
depositions. On June 25, 2012, a hearing was held 
before the Nevada Tax Commission. See Transcript of 
Hearing, attached hereto as Exhibit “C”. Following 
the hearing, the Nevada Tax Commission Ordered: 
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1. The requested subpoenas will not be issued 
and additional discovery and/or depositions 
will not be permitted. 

2. The administrative record is supplemented 
with the additional evidence that was not 
considered by the Commission in 2007 but 
was thereafter obtained through discovery in 
the District Court case and existing on Jan-
uary 12, 2012 at the time that the Court 
made the decision to remand the matter to 
the Commission, i.e. Bates Nos.DV00001 
through DV001510. 

3. This matter is remanded to an ALJ with in-
structions to review the additional evidence and 
the original record and do one of the following: 
amend the Findings of Fact, Conclusions of 
Law and Decision dated October 12, 2007, 
reverse the decision or affirm the decision. 

4. If a party is aggrieved by the decision of the 
ALJ, that party may appeal the decision to 
this Commission pursuant to NRS 360.245. 

See Findings of Fact, Conclusions of Law and Order 
dated September 6, 2012 attached hereto as Exhibit 
“D”. 

 Per the Commission’s Order, the matter was 
submitted to Administrative Law Judge Dena Smith. 
On August 13, 2013, Petitioners requested that Judge 
Smith convene a hearing in the matter, allow Peti-
tioners to depose three witnesses and allow the 
Petitioners to engage in additional unspecified dis-
covery. The production of additional information 
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identified as Bates DV000001 through DV001510, 
included legislative history, including legislative 
history pertaining to SB 247 (2005) which was not 
enacted, along with documents generated by the 
Department, such as, requests for information from 
taxpayers concerning the LET, informational letters 
and educational materials regarding the LET, various 
statistical breakdowns concerning non-gaming LET 
revenue collected by the Department, and internal 
memoranda responding to requests for statistical 
information regarding LET. 

 On August 21, 2013, after reviewing more than 
1,500 documents submitted for review, and noting 
that the Petitioners had amended their claims to 
include an “as applied” challenge sometime after the 
initial decision was issued, Judge Smith issued the 
Hearing Officer’s Order on Remand and found: 

The Petitioners waited 11 months to argue that 
the Commission’s written decision of December 
12, 2012 did not accurately represent the Com-
mission’s oral decision. Petitioners never made a 
request for clarification to the Commission. The 
Petitioners have waived their right to do so. 
Additionally, this Remand is not the proper fo-
rum to raise this issue. 

The Petitioners’ attempt to avoid a review of the 
very documents which Petitioners fought so hard 
to include in the record, by stating that a hearing 
would be used to “distill and clarify exactly what 
portions of these documents are relevant, and 
why,” is an admission that the documents are to 
some degree repetitious, unclear, and irrelevant. 
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Petitioners have not offered any persuasive legal 
support for their argument that a tax on adult 
entertainment runs afoul of the First Amend-
ment. Petitioners alleged that they bore a dispro-
portionate tax burden, presumably because their 
adult entertainment venues paid more LET than 
did other non-gaming entertainment venues. 
While they may have paid more LET in absolute 
terms, Petitioners have failed to develop any 
facts to show that this was unconstitutional in 
some respect. 

LET is an excise tax which functions like a sales 
tax on the gross receipts from admission charges 
and retail sales of prepared food, alcohol and 
merchandise. LET is imposed as a fixed percent-
age of the gross receipts from admission charges 
and sales. 

A business with more revenue from admission 
charges and sales will necessarily pay more LET 
than a business with less revenue from admis-
sion charges and sales. If Petitioners paid more 
in LET, it was only because they generated more 
revenue from sales and admission charges than 
did other entertainment venues. Petitioners’ LET 
liability was identical to that of the next taxpayer. 

Petitioners have not shown that their sales de-
clined relative to those of competing entertain-
ment venues. Accordingly, LET is not punitive or 
discriminatory. 

LET does not unconstitutionally burden adult en-
tertainment. The application of the tax does not 
place the Petitioners’ venues at a competitive or 
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commercial disadvantage when compared with 
other entertainment venues. 

The tax is not so burdensome that it imperils free 
speech and freedom of expression. 

The Commission’s October 12, 2007 decision spe-
cifically addressed Petitioners’ allegations of an 
illicit motive by the Nevada Legislature to target 
the tax towards adult entertainment venues, and 
held that “[m]ention by legislators of taxability of 
live entertainment under a proposed bill that was 
subsequently enacted does not prove that the bill 
was enacted because of disagreement with the 
message provided by live adult entertainment.” 
Petitioners’ presentation of more pages of legisla-
tive history does not alter this conclusion. 

Neither Petitioners’ documents nor their as-
applied constitutional challenges compel any 
amendments to the Commission’s October 12, 
2007 decision. 

There are no additional facts that show that Peti-
tioners have been subjected to an unconstitution-
al application of LET. And the few additional 
facts presented fail to establish Petitioners’ 
claims. 

Petitioners’ position that the Nevada legislature 
enacted the LET in an attempt to suppress enter-
tainment in Nevada, the lifeblood of this tourism-
dependent state, borders on the absurd. 

 Judge Smith ordered: 

1. Petitioners’ August 13, 2013 request that the 
Hearing Officer exceed the scope of the 
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Commission’s September 6, 2012 decision by: 
1) convening a hearing in this matter, 2) al-
lowing Petitioners to depose three witnesses, 
and 3) allowing Petitioners to engage in ad-
ditional unspecified discovery are denied. 

2. Petitioners’ additional documents Bates 
DV000001-DV001510 are insufficient to 
change the October 12, 2007 decision of the 
Commission. The Commission’s October 12, 
2007 decision is hereby affirmed. 

See Hearing Officer’s Order on Remand, attached 
hereto as Exhibit “E” 

 On September 24, 2013, Petitioners’ timely 
appealed the Hearing Officer’s Order. In order to 
expedite the matter and in order to allow this matter 
to return to District Court, the parties entered into a 
Stipulation that further oral argument or a hearing 
before the Commission would not be necessary to 
assist the Commission in addressing the Hearing 
Officer’s Order on Remand affirming the Commis-
sion’s prior decision. The parties stipulated: 

1. The matter shall be submitted to the Nevada 
Tax Commission for Decision on the entire 
record and without additional briefing, oral 
argument or hearing; 

2. By submitting the matter to the Commis-
sion, the parties do not intend to waive any 
arguments appropriately raised in the un-
derlying proceedings or in any other proceed-
ings related to these Taxpayers’ challenges to 
the tax at issue in this matter. 
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3. Following the decision of the Commission, 
this matter shall be returned for further pro-
ceedings in Clark County Nevada District 
Court Case No. A-11-648894-J (Dept. No. 30) 
as determined by the Court. 

See Stipulation, attached hereto as Exhibit “F”. 

 On December 9, 2013, the Commission consid-
ered the Hearing Officer’s Decision and the aforemen-
tioned Stipulation. See Transcript of Hearing, 
attached hereto as Exhibit “G”. 

 
DECISION 

 The Commission hereby grants the Stipulation 
(Exhibit “E”), affirms its Findings of Fact, Conclu-
sions of Law and Decision dated October 12, 2007 
(Exhibit “A”), as well as all findings and conclusions 
of law contained in the Hearing Officers Order on 
Remand (Exhibit “E”) in their entirety. 

 FOR THE COMMISSION

 /s/ [Illegible] 
  CHRISTOPHER NIELSEN

Executive Director 
Nevada Department 
 of Taxation 

 
cc: Vivienne Rakowsky, Deputy Attorney General 
 David Pope, Senior Deputy Attorney General 
 Blake Doerr, Senior Deputy Attorney General 
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IN THE SUPREME COURT 
OF THE STATE OF NEVADA 

 
DEJA VU SHOWGIRLS OF 
LAS VEGAS, LLC, A NEVADA 
LIMITED LIABILITY COMPANY, 
D/B/A DEJA VU SHOWGIRLS; 
LITTLE DARLINGS OF LAS 
VEGAS, D/B/A LITTLE 
DARLINGS; K-KEL, INC., 
D/B/A SPEARMINT RHINO 
GENTLEMEN’S CLUB; 
OLYMPUS GARDEN, INC., 
D/B/A OLYMPUS [sic] GAR-
DEN; SHAC, LLC, D/B/A  
SAPPHIRE; THE POWER 
COMPANY, INC., D/B/A CRAZY 
HORSE TOO GENTLEMEN’S 
CLUB; AND D. WESTWOOD, 
INC., D/B/A TREASURES, 
Appellants, 
vs. 
NEVADA DEPARTMENT 
OF TAXATION; NEVADA 
TAX COMMISSION; AND 
THE STATE OF NEVADA 
BOARD OF EXAMINERS, 
Respondents. 

No. 59752

(Filed Sep. 18, 2014)

 
 Appeal from a district court order dismissing a 
tax action for failure to properly follow administrative 
procedures by filing a petition for judicial review in 
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the district court. Eighth Judicial District Court, 
Clark County; Elizabeth Goff Gonzalez, Judge. 

 Affirmed. 

Greenberg Traurig, LLP, and Mark E. Ferrario and 
Brandon E. Roos, Las Vegas, 
for Appellant SHAC, LLC. 

Lambrose Brown and William H. Brown, Las Vegas; 
Shafer and Associates and Bradley J. Shafer, Lan-
sing, Michigan, 
for Appellants Deja Vu Showgirls of Las Vegas, LLC; 
Little Darlings of Las Vegas; K-Kel, Inc.; Olympus 
Garden, Inc.; The Power Company, Inc.; and D. 
Westwood, Inc. 

Catherine Cortez Masto, Attorney General, David J. 
Pope and Blake A. Doerr, Senior Deputy Attorneys 
General, and Vivienne Rakowsky, Deputy Attorney 
General, Carson City, 
for Respondents. 

--------------------------------------------------------------------------------------------------------------------------------------- 

BEFORE THE COURT EN BANC. 

 
OPINION 

By the Court, DOUGLAS, J.: 

 In this opinion, we address whether the district 
court erred by concluding that, after exhausting their 
administrative remedies for seeking a refund under 
Nevada’s Live Entertainment Tax (NLET), appellants 
were limited to a petition for judicial review, rather 
than a de novo action. We also consider whether the 
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district court committed error by refusing to invoke 
judicial estoppel in lieu of granting respondents’ mo-
tion to dismiss the underlying de novo action for lack 
of subject matter jurisdiction. We conclude that the 
district court properly limited appellants to a petition 
for judicial review and was correct in refusing to 
invoke judicial estoppel. Accordingly, we affirm the 
district court’s decision. 

 
BACKGROUND 

 This appeal involves the same parties as the ap-
peal in Deja Vu Showgirls v. State, Department of 
Taxation, 130 Nev. ___, ___ P.3d ___ (Adv. Op. No. 73, 
September 18, 2014) (hereinafter Deja Vu II). Howev-
er, unlike Deja Vu II, which primarily addresses 
whether NLET violates the First Amendment to the 
United States Constitution, this appeal focuses on the 
procedural processes available to a claimant challeng-
ing an unfavorable decision regarding his or her tax 
refund request. 

 On April 18, 2006, appellants filed suit in the 
United States District Court for the District of Nevada 
seeking a declaration that NLET is facially uncon-
stitutional, an injunction against its enforcement, 
and a refund for all taxes paid under the statute. The 
federal court dismissed that suit because appellants 
failed to show that Nevada’s court and administrative 
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systems deprived them of a plain, speedy, and effi-
cient remedy.1  

 On December 19, 2006, following the dismissal of 
their federal case, appellants filed a de novo action 
(Case 1) in the Eighth Judicial District Court seeking 
similar remedies to those sought in federal court, in-
cluding declaratory and injunctive relief, damages, 
attorney fees, and costs. Appellants later amended 
their Case 1 complaint to include an as-applied con-
stitutional challenge to NLET. While Case 1 was 
pending in district court, appellants K-Kel, Olympus 
Garden, SHAC, The Power Company, and D. West-
wood filed individual tax refund requests with the 
Nevada Department of Taxation (the Department), 
arguing that NLET is facially unconstitutional for 
violating the First Amendment. The Department de-
nied those refund requests on April 3, 2007, and the 
Nevada Tax Commission (the Commission) affirmed 
the Department’s decision by written order on Octo-
ber 12, 2007. 

 On January 9, 2008, appellants filed a second de 
novo action in the Eighth Judicial District Court 
challenging the administrative denials of their refund 
requests. In this new action (Case 2), appellants 
sought declaratory and injunctive relief, the refund of 
taxes paid, and damages based on NLET’s alleged 
facial unconstitutionality. Appellants later amended 

 
 1 The United States Court of Appeals for the Ninth Circuit 
later affirmed that dismissal. 
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their Case 2 complaint to include an as-applied con-
stitutional challenge to NLET – that issue having 
never been raised during their administrative pro-
ceedings. Because of their similarities, the district 
court consolidated the declaratory relief claims in 
Cases 1 and 2, and coordinated the remaining issues 
in those cases. 

 Thereafter, on respondents’ motion for partial 
summary judgment, the district court limited Case 1 
to appellants’ facial constitutional challenge to NLET 
and permanent injunction request, and dismissed ap-
pellants’ remaining Case 1 claims, including their as-
applied challenge. In that same order, the district 
court dismissed the entirety of Case 2 for lack of 
subject matter jurisdiction because appellants failed 
to follow proper procedure when they filed a de novo 
action in the district court after the completion of 
their administrative proceedings, rather than filing 
a petition for judicial review as required by NRS 
233B.130. This appeal challenging the district court’s 
dismissal of Case 2 followed.2  

   

 
 2 Following their Case 2 appeal, the district court resolved 
all of appellants’ remaining Case 1 claims, and appellants sub-
sequently appealed from that determination. Appellants’ chal-
lenge to the resolution of their Case 1 claims is addressed in the 
companion case. Deja Vu II, 130 Nev. ___, ___, ___ P.3d ___, ___ 
(Adv. Op. No. 73, September 18, 2014). 
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DISCUSSION 

Nevada law required appellants to file a petition for 
judicial review 

 On appeal, appellants argue that the district 
court erred by dismissing their case for failure to file 
a petition for judicial review in line with the Nevada 
Administrative Procedure Act (APA) found in NRS 
Chapter 233B because their de novo action was 
properly brought in district court per NRS 368A.290. 
Respondents disagree, asserting that, when read 
together, the APA and NRS 368A.290 required appel-
lants to challenge the denial of their refund request 
through a petition for judicial review and not the 
de novo action initiated below. 

 Whether a party must file a petition for judicial 
review when challenging a decision by the Commis-
sion that denies a refund-of-taxes-paid request under 
NLET is a question of statutory construction that we 
review de novo, see PERS v. Reno Newspapers, Inc., 
129 Nev. ___, ___, 313 P.3d 221, 223 (2013), and re-
quires us to consider how the APA and NRS 368A.290 
relate. 

 In enacting the APA, the Legislature stated that 
the chapter’s purpose is “to establish minimum pro-
cedural requirements for the regulation-making and 
adjudication procedure of all agencies . . . and for 
judicial review of both functions, except those agen-
cies expressly exempted pursuant to the provisions of 
this chapter.” NRS 233B.020(1). Neither the Depart-
ment nor the Commission is exempted from the APA’s 
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purview. NRS 233B.039. In line with its purpose, the 
APA provides that a party aggrieved by a final agency 
decision in a contested case who is identified as a 
party of record by an agency in an administrative 
proceeding is entitled to review of that decision by 
filing a petition for judicial review in the appropri- 
ate court. See NRS 233B.130(1)-(2). Moreover, the 
APA states that its provisions “are the exclusive 
means of judicial review of, or judicial action concern-
ing, a final decision in a contested case involving an 
agency to which [NRS Chapter 233B] applies.” NRS 
233B.130(6). 

 It is undisputed that appellants are parties of 
record aggrieved by a final agency decision in a con-
tested case, and that “[a] decision of the Nevada Tax 
Commission is a final decision for the purposes of 
judicial review.” NRS 360.245(5). Furthermore, we 
have construed NRS 360.245(5) and NRS 233B.130(6) 
as meaning “that all final decisions by the Commis-
sion be subject to the provisions of NRS Chapter 
233B.” S. Cal. Edison v. First Judicial Dist. Court, 
127 Nev. ___, ___, 255 P.3d 231, 235-36 (2011) (hold-
ing that a petition for judicial review is the sole 
remedy after a final decision by the Commission). 
Accordingly, absent explicit legislative direction to the 
contrary, the APA’s procedures, including the re-
quirement to file a petition for judicial review, apply 
to all final Commission decisions, including those ad-
dressing refund requests under NLET. See id.; NRS 
233B.020; NRS 233B.130(6). 
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 Recognizing that a party aggrieved by a final 
Commission decision is limited to a petition for ju-
dicial review, we now consider whether the Legisla-
ture provided an exception to that rule in NLET’s 
relevant provision. NRS 368A.290 provides: 

 1. Within 90 days after a final decision 
upon a claim filed pursuant to this chapter is 
rendered by: 

 . . . .  

 (b) The Nevada Tax Commission, the 
claimant may bring an action against the 
[Nevada Tax] Department on the grounds set 
forth in the claim. 

 2. An action brought pursuant to sub-
section 1 must be brought in a court of com-
petent jurisdiction in Carson City, the county 
of this State where the claimant resides or 
maintains his or her principal place of busi-
ness or a county in which any relevant pro-
ceedings were conducted by the Board or the 
Department, for the recovery of the whole or 
any part of the amount with respect to which 
the claim has been disallowed. 

 . . . .  

 A review of NRS 368A.290 makes clear that 
nothing in that statute provides an exception to the 
express statutory requirement identified in Edison 
that a tax claimant can seek review of a final Com-
mission decision only by filing a petition for judicial 
review under NRS 233B.130. Edison, 127 Nev. at ___, 
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255 P.3d at 237. And contrary to appellants’ position, 
nothing in NRS 368A.290 indicates that the Legisla-
ture intended to allow taxpayers seeking refunds 
under NLET to file a de novo action, rather than a 
petition for judicial review. 

 Accordingly, the sole remedy for a taxpayer ag-
grieved by a final decision from the Commission con-
cerning a tax refund request under NRS Chapter 
368A is to file a petition for judicial review pursuant 
to NRS 233B.130. Based on this determination, we 
conclude that the district court did not err by deter-
mining that it lacked subject matter jurisdiction to 
consider the de novo challenge below because NRS 
368A.290 required appellants to file a petition for 
judicial review.3 See Edison, 127 Nev. at ___, 255 P.3d 
at 233, 237; see also Kame v. Emp’t Sec. Dep’t, 105 
Nev. 22, 25, 769 P.2d 66, 68 (1989) (stating that non-
compliance with statutory requirements for judicial 
review of an administrative decision divests a court of 
jurisdiction and is grounds for dismissal).4 Having 

 
 3 Appellants’ contention that Edison cannot be applied to 
their de novo action because the underlying case was active at 
the time this court decided Edison lacks merit. See Leavitt v. 
Siems, 130 Nev. ___, ___, 330 P.3d 1, 5 (2014) (rejecting an ar-
gument that a decision issued after the close of trial could not be 
applied to a party’s case because “retroactivity is the default rule 
in civil cases”). 
 4 With regard to appellants Deja Vu and Little Darlings, the 
record demonstrates that these parties failed to exhaust their 
administrative remedies before filing the underlying de novo 
action. Thus, the district court lacked subject matter jurisdiction 
over their claims and we necessarily affirm the dismissal of 

(Continued on following page) 
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made this determination, we now consider whether 
judicial estoppel barred the district court from dis-
missing appellants’ action despite their failure to file 
a petition for judicial review. 

 
The district court correctly declined to apply judicial 
estoppel 

 Judicial estoppel is an equitable doctrine used to 
protect the judiciary’s integrity and is invoked by a 
court at its discretion. See NOLM, L.L.C. v. Cnty. of 
Clark, 120 Nev. 736, 743, 100 P.3d 658, 663 (2004). 
Whether judicial estoppel applies is a question of law 
that we review de novo. Id. 

 We have explained that judicial estoppel “should 
be applied only when a party’s inconsistent position 
[arises] from intentional wrongdoing or an attempt to 
obtain an unfair advantage.” Id. (alteration in origi-
nal) (internal quotation omitted); see also Edison, 127 
Nev. at ___, 255 P.3d at 237. Notably, judicial estoppel 
“does not preclude a change in position that is not 
intended to sabotage the judicial process.” Edison, 
127 Nev. at ___, 255 P.3d at 237; NOLM, L.L.C., 120 
Nev. at 743, 100 P.3d at 663. Moreover, we have 
stated that 

 
these parties, albeit for reasons other than those relied on by the 
district court. See Malecon Tobacco, L.L.C. v. State ex. rel. Dep’t 
of Taxation, 118 Nev. 837, 839, 59 P.3d 474, 475-76 (2002); see 
also Bongiovi v. Sullivan, 122 Nev. 556, 575 n.44, 138 P.3d 433, 
447 n.44 (2006). Accordingly, we need not address arguments 
presented by Deja Vu and Little Darlings. 
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[j]udicial estoppel may apply when (1) the 
same party has taken two positions; (2) the 
positions were taken in judicial or quasi-
judicial administrative proceedings; (3) the 
party was successful in asserting the first 
position . . . ; (4) the two positions are totally 
inconsistent; and (5) the first position was 
not taken as a result of ignorance, fraud, or 
mistake. 

Edison, 127 Nev. at ___, 255 P.3d at 237 (second 
alteration in original) (internal quotation omitted). 

 In Edison, despite concluding that a petition for 
judicial review constituted the taxpayer’s sole remedy 
for challenging the denial of its refund request, we 
ordered the district court to permit a de novo action 
because judicial estoppel barred the Department from 
changing its position with respect to the taxpayer. Id. 
at ___, 255 P.3d at 237-38. In that case, we recognized 
that the Department, both in the present and past, 
took inconsistent positions in quasi-judicial proceed-
ings regarding the means of review available to a 
taxpayer wanting to challenge a refund denial. Id. at 
___, 255 P.3d at 237. Notably, in Edison, the Depart-
ment stated in its brief to the Commission that the 
taxpayer could file a de novo action against the 
Department under NRS 372.680. Id. Additionally, an 
administrative law judge from the Department told 
the parties’ counsel that “[i]n the event that this 
matter is appealed to district court, it will be re-
viewed de novo and additional discovery will likely 
be allowed at that time.” Id. (alteration in original) 
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(internal quotation omitted). Yet, in the proceedings 
before this court, the Department reversed its posi-
tion and asserted that de novo review was unavail-
able to challenge the Commission’s denial of a refund 
request. Id. at ___, 255 P.3d at 234. Based on those 
facts, we concluded that judicial estoppel applied be-
cause “it would be highly inequitable to . . . allow the 
Department to change its position,” and therefore, 
ordered the court to grant the taxpayer a trial de 
novo in district court. Id. at ___, 255 P.3d at 237-38. 

 Here, appellants contend that, under Edison, the 
district court was required to apply judicial estoppel 
and preclude dismissal for failure to file a petition for 
judicial review because respondents engaged in incon-
sistent actions both generally as a department and 
specifically in this case. In reply, respondents assert 
that appellants’ case is distinguishable from Edison 
on this issue because respondents never intentionally 
misled appellants into believing that their remedy 
was a trial de novo. We agree with respondents’ po-
sition. 

 Unlike the taxpayer in Edison, appellants have 
failed to show that respondents made any statement 
during a judicial or quasi-judicial proceeding promis-
ing or providing for a reasonable probability that de 
novo review would be available to appellants. In-
stead, the record shows that as early as their federal 
district court case in 2006, respondents identified 
that a petition for judicial review was the appropriate 
remedy, citing to the APA. Appellants correctly note 
that respondents did not directly reference the APA in 
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their answering brief to the Ninth Circuit, but said 
that a taxpayer may bring an action in court within 
90 days of a refund denial by the Commission. While 
there is arguably some ambiguity as to the nature of 
the action that could be brought in court, i.e., whether 
it is a trial de novo or a petition for judicial review, 
respondents’ representations do not amount to a mis-
leading statement similar to those made in Edison. 
Moreover, any confusion caused by that ambiguity 
in these circumstances cannot be characterized as “in-
tentional wrongdoing or an attempt to obtain an un-
fair advantage.” NOLM, L.L.C., 120 Nev. at 743, 100 
P.3d at 663 (internal quotation omitted). Accordingly, 
we conclude that the district court committed no error 
by refusing to invoke judicial estoppel. 

 Based on the foregoing analysis, we affirm the 
district court’s decision to dismiss this case for lack of 
subject matter jurisdiction.5  

 /s/ Douglas , J.
  Douglas 
 
  

 
 5 Appellants also challenge the district court’s dismissal of 
their as-applied challenge to NLET in Case 2. Although the dis-
trict court did not explain why appellants’ as-applied challenge 
was dismissed, the dismissal was nonetheless proper because 
the district court lacked subject matter jurisdiction over that 
challenge as appellants failed to raise this issue during their 
administrative proceedings. See Deja Vu II, 130 Nev. ___, ___ 
P.3d ___ (Adv. Op. No. 73, September 18, 2014). We have consid-
ered all of appellants’ other arguments and conclude that they 
lack merit. 
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We concur: 

/s/ Gibbons , C.J. 
 Gibbons  
 
/s/ Pickering , J. 
 Pickering  
 
/s/ Hardesty , J. 
 Hardesty  
 
/s/ Parraguirre , J. 
 Parraguirre  
 
/s/ Cherry , J. 
 Cherry  
 
/s/ Saitta , J. 
 Saitta  
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United States Code Annotated 
 Title 28. Judiciary and Judicial Procedure  
 (Refs & Annos) 
  Part IV. Jurisdiction and Venue (Refs & Annos) 
   Chapter 85. District Courts; Jurisdiction 
   (Refs & Annos) 

§ 1341. Taxes by States 

The district courts shall not enjoin, suspend or re-
strain the assessment, levy or collection of any tax 
under State law where a plain, speedy and efficient 
remedy may be had in the courts of such State.  

United States Code Annotated 
 Title 42. The Public Health and Welfare 
  Chapter 21. Civil Rights (Refs & Annos) 
   Subchapter I. Generally 

§ 1983. Civil action for deprivation of rights 

Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immun-
ities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except 
that in any action brought against a judicial officer 
for an act or omission taken in such officer’s judicial 
capacity, injunctive relief shall not be granted unless 
a declaratory decree was violated or declaratory relief 
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was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District 
of Columbia shall be considered to be a statute of the 
District of Columbia. 
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Nevada Revised Statutes Annotated 
 The Constitution of the State of Nevada (Refs & Annos) 
  Article 3. Distribution of Powers 

§ 1. Three separate departments; separation of 
powers; legislative review of administrative 
regulations  

1. The powers of the Government of the State of 
Nevada shall be divided into three separate depart-
ments, – the Legislative, – the Executive and the 
Judicial; and no persons charged with the exercise of 
powers properly belonging to one of these depart-
ments shall exercise any functions, appertaining to 
either of the others, except in the cases expressly 
directed or permitted in this constitution. 

2. If the legislature authorizes the adoption of 
regulations by an executive agency which bind per-
sons outside the agency, the legislature may provide 
by law for: 

(a) The review of these regulations by a legislative 
agency before their effective date to determine initial-
ly whether each is within the statutory authority for 
its adoption; 

(b) The suspension by a legislative agency of any 
such regulation which appears to exceed that authori-
ty, until it is reviewed by a legislative body composed 
of members of the Senate and Assembly which is 
authorized to act on behalf of both houses of the 
legislature; and 
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(c) The nullification of any such regulation by a 
majority vote of that legislative body, whether or not 
the regulation was suspended. 

 
Nevada Revised Statutes Annotated 
 The Constitution of the State of Nevada (Refs & Annos) 
  Article 6. Judicial Department 

§ 6. District Courts: Jurisdiction; referees; fam-
ily court 

1. The District Courts in the several Judicial Dis-
tricts of this State have original jurisdiction in all 
cases excluded by law from the original jurisdiction of 
justices’ courts. They also have final appellate juris-
diction in cases arising in Justices Courts and such 
other inferior tribunals as may be established by 
law. The District Courts and the Judges thereof 
have power to issue writs of Mandamus, Prohibition, 
Injunction, Quo-Warranto, Certiorari, and all other 
writs proper and necessary to the complete exercise of 
their jurisdiction. The District Courts and the Judges 
thereof shall also have power to issue writs of Habeas 
Corpus on petition by, or on behalf of any person who 
is held in actual custody in their respective districts, 
or who has suffered a criminal conviction in their re-
spective districts and has not completed the sentence 
imposed pursuant to the judgment of conviction. 

2. The legislature may provide by law for: 

(a) Referees in district courts. 
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(b) The establishment of a family court as a di-
vision of any district court and may prescribe its 
jurisdiction. 
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Nevada Revised Statutes Annotated 
 Title 18. State Executive Department 
 (Chapters 223-233J) 
  Chapter 233B. Nevada Administrative  
  Procedure Act (Refs & Annos) 
   Adjudication of Contested Cases 

§ 233B.130. Judicial review; requirements for 
petition; statement of intent to participate; pe-
tition for rehearing 

1. Any party who is: 

(a) Identified as a party of record by an agency in an 
administrative proceeding; and 

(b) Aggrieved by a final decision in a contested case, 

is entitled to judicial review of the decision. Where 
appeal is provided within an agency, only the decision 
at the highest level is reviewable unless a decision 
made at a lower level in the agency is made final by 
statute. Any preliminary, procedural or intermediate 
act or ruling by an agency in a contested case is re-
viewable if review of the final decision of the agency 
would not provide an adequate remedy. 

2. Petitions for judicial review must: 

(a) Name as respondents the agency and all parties 
of record to the administrative proceeding; 

(b) Be instituted by filing a petition in the district 
court in and for Carson City, in and for the county in 
which the aggrieved party resides or in and for the 
county where the agency proceeding occurred; and 
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(c) Be filed within 30 days after service of the final 
decision of the agency. 

Cross-petitions for judicial review must be filed with-
in 10 days after service of a petition for judicial re-
view. 

3. The agency and any party desiring to participate 
in the judicial review must file a statement of intent 
to participate in the petition for judicial review and 
serve the statement upon the agency and every party 
within 20 days after service of the petition. 

*    *    * 

6. The provisions of this chapter are the exclusive 
means of judicial review of, or judicial action concern-
ing, a final decision in a contested case involving an 
agency to which this chapter applies. 

Nevada Revised Statutes Annotated 
 Title 18. State Executive Department  
 (Chapters 223-233J) 
  Chapter 233B. Nevada Administrative  
  Procedure Act (Refs & Annos)  
   Adjudication of Contested Cases 

§ 233B.135. Judicial review: Manner of conduct-
ing; burden of proof; standard for review  

1. Judicial review of a final decision of an agency 
must be: 

(a) Conducted by the court without a jury; and 

(b) Confined to the record. 
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In cases concerning alleged irregularities in proce-
dure before an agency that are not shown in the 
record, the court may receive evidence concerning the 
irregularities. 

2. The final decision of the agency shall be deemed 
reasonable and lawful until reversed or set aside in 
whole or in part by the court. The burden of proof is 
on the party attacking or resisting the decision to 
show that the final decision is invalid pursuant to 
subsection 3. 

3. The court shall not substitute its judgment for 
that of the agency as to the weight of evidence on a 
question of fact. The court may remand or affirm the 
final decision or set it aside in whole or in part if 
substantial rights of the petitioner have been preju-
diced because the final decision of the agency is: 

(a) In violation of constitutional or statutory provi-
sions; 

(b) In excess of the statutory authority of the agen-
cy; 

(c) Made upon unlawful procedure; 

(d) Affected by other error of law; 

(e) Clearly erroneous in view of the reliable, proba-
tive and substantial evidence on the whole record; or 

(f) Arbitrary or capricious or characterized by abuse 
of discretion. 
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Nevada Revised Statutes Annotated 
 Title 32. Revenue and Taxation (Chapters 360-377B) 
  Chapter 360. General Provisions (Refs & Annos) 
   Administration 

§ 360.245. Decision of Department final unless 
appealed to Nevada Tax Commission; time for 
appeal; service of decision; review of certain de-
cisions; judicial review; adoption of regulations 
by Nevada Tax Commission; transmission of no-
tice of certain decisions on appeal 

1. Except as otherwise provided in this title: 

(a) All decisions of the Executive Director or other 
officer of the Department made pursuant to this title 
are final unless appealed to the Nevada Tax Commis-
sion. 

(b) Any natural person, partnership, corporation, as-
sociation or other business or legal entity who is ag-
grieved by such a decision may appeal the decision by 
filing a notice of appeal with the Department within 
30 days after service of the decision upon that person 
or business or legal entity. 

*    *    * 

5. A decision of the Nevada Tax Commission is a 
final decision for the purposes of judicial review. The 
Executive Director or any other employee or repre-
sentative of the Department shall not seek judicial 
review of such a decision. 

*    *    * 
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Nevada Revised Statutes Annotated 
 Title 32. Revenue and Taxation (Chapters 360-377B) 
  Chapter 360. General Provisions (Refs & Annos) 
   Rights and Responsibilities of Taxpayers 

§ 360.291. Taxpayers’ Bill of Rights 

1. The Legislature hereby declares that each tax-
payer has the right: 

*    *    * 

(o) To have statutes imposing taxes and any regula-
tions adopted pursuant thereto construed in favor of 
the taxpayer if those statutes or regulations are of 
doubtful validity or effect, unless there is a specific 
statutory provision that is applicable. 

2. The provisions of this title and title 57 of NRS 
and NRS 244A.820, 244A.870, 482.313 and 482.315 
governing the administration and collection of taxes 
by the Department must not be construed in such a 
manner as to interfere or conflict with the provisions 
of this section or any applicable regulations. 

*    *    * 

Nevada Revised Statutes Annotated 
 Title 32. Revenue and Taxation (Chapters 360-377B) 
  Chapter 368A. Tax on Live Entertainment 
   General Provisions 

§ 368A.010. Definitions 

As used in this chapter, unless the context otherwise 
requires, the words and terms defined in NRS 368A.020 
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to 368A.115, inclusive, have the meanings ascribed to 
them in those sections. 

 
§ 368A.020. “Admission charge” defined 

“Admission charge” means the total amount, expressed 
in terms of money, of consideration paid for the right 
or privilege to have access to a facility where live 
entertainment is provided. The term includes, with-
out limitation, an entertainment fee, a cover charge, a 
table reservation fee, or a required minimum pur-
chase of food, refreshments or merchandise. 

 
§ 368A.030. “Board” defined 

“Board” means the State Gaming Control Board. 

 
§ 368A.040. “Business” defined 

“Business” means any activity engaged in or caused 
to be engaged in by a business entity with the object 
of gain, benefit or advantage, either direct or indirect, 
to any person or governmental entity. 

 
§ 368A.050. “Business entity” defined 

1. “Business entity” includes: 

(a) A corporation, partnership, proprietorship, limited-
liability company, business association, joint venture, 
limited-liability partnership, business trust and their 
equivalents organized under the laws of this State or 
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another jurisdiction and any other type of entity that 
engages in business. 

(b) A natural person engaging in a business if that 
person is deemed to be a business entity pursuant to 
NRS 368A.120. 

2. The term does not include a governmental entity. 

 
§ 368A.053. “Casual assemblage” defined 

“Casual assemblage” includes, without limitation: 

1. Participants in conventions, business meetings or 
tournaments governed by chapter 463 of NRS, and 
their guests; or 

2. Persons celebrating a friend’s or family member’s 
wedding, birthday, anniversary, graduation, religious 
ceremony or similar occasion that is generally recog-
nized as customary for celebration. 

 
§ 368A.055. “Commission” defined 

“Commission” means the Nevada Gaming Commis-
sion. 

 
§ 368A.060. “Facility” defined 

1. “Facility” means: 

(a) Any area or premises where live entertainment 
is provided and for which consideration is collected 
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for the right or privilege of entering that area or those 
premises if the live entertainment is provided at: 

(1) An establishment that is not a licensed gaming 
establishment; or 

(2) A licensed gaming establishment that is licensed 
for less than 51 slot machines, less than 6 games, or 
any combination of slot machines and games within 
those respective limits. 

(b) Any area or premises where live entertainment 
is provided if the live entertainment is provided at 
any other licensed gaming establishment. 

2. “Facility” encompasses, if live entertainment is 
provided at a licensed gaming establishment that is 
licensed for: 

(a) Less than 51 slot machines, less than 6 games, 
or any combination of slot machines and games with-
in those respective limits, any area or premises where 
the live entertainment is provided and for which con-
sideration is collected, from one or more patrons, for 
the right or privilege of entering that area or those 
premises, even if additional consideration is collected 
for the right or privilege of entering a smaller venue 
within that area or those premises; or 

(b) At least 51 slot machines or at least 6 games, 
any designated area on the premises of the licensed 
gaming establishment within which the live enter-
tainment is provided. 
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§ 368A.070. “Game” defined 

“Game” has the meaning ascribed to it in NRS 
463.0152. 

 
§ 368A.080. “Licensed gaming establishment” 
defined 

“Licensed gaming establishment” has the meaning 
ascribed to it in NRS 463.0169. 

 
§ 368A.090. “Live entertainment” defined 

1. “Live entertainment” means any activity provided 
for pleasure, enjoyment, recreation, relaxation, diver-
sion or other similar purpose by a person or per- 
sons who are physically present when providing that 
activity to a patron or group of patrons who are 
physically present. 

2. The term: 

(a) Includes, without limitation, any one or more of 
the following activities: 

(1) Music or vocals provided by one or more profes-
sional or amateur musicians or vocalists; 

(2) Dancing performed by one or more professional 
or amateur dancers or performers; 

(3) Acting or drama provided by one or more profes-
sional or amateur actors or players; 
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(4) Acrobatics or stunts provided by one or more 
professional or amateur acrobats, performers or stunt 
persons; 

(5) Animal stunts or performances induced by one or 
more animal handlers or trainers, except as other-
wise provided in subparagraph (7) of paragraph (b); 

(6) Athletic or sporting contests, events or exhibi-
tions provided by one or more professional or amateur 
athletes, sportsmen or sportswomen; 

(7) Comedy or magic provided by one or more pro-
fessional or amateur comedians, magicians, illusion-
ists, entertainers or performers; 

(8) A show or production involving any combination 
of the activities described in subparagraphs (1) to (7), 
inclusive; and 

(9) A performance involving one or more of the 
activities described in this paragraph by a disc jockey 
who presents recorded music. For the purposes of this 
subsection, a disc jockey shall not be deemed to have 
engaged in a performance involving one or more of 
the activities described in this paragraph if the disc 
jockey generally limits his or her interaction with 
patrons to introducing the recorded music, making 
announcements of general interest to patrons, and 
explaining, encouraging or directing participatory 
activities between patrons. 

(b) Excludes, without limitation, any one or more of 
the following activities: 
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(1) Instrumental or vocal music, which may or may 
not be supplemented with commentary by the musi-
cians, in a restaurant, lounge or similar area if such 
music does not routinely rise to the volume that 
interferes with casual conversation and if such music 
would not generally cause patrons to watch as well as 
listen; 

(2) Occasional performances by employees whose 
primary job function is that of preparing, selling or 
serving food, refreshments or beverages to patrons, if 
such performances are not advertised as entertain-
ment to the public; 

(3) Performances by performers of any type if the 
performance occurs in a licensed gaming establish-
ment other than a licensed gaming establishment 
that is licensed for less than 51 slot machines, less 
than 6 games, or any combination of slot machines 
and games within those respective limits, as long as 
the performers stroll continuously throughout the 
facility; 

(4) Performances in areas other than in nightclubs, 
lounges, restaurants or showrooms, if the perfor-
mances occur in a licensed gaming establishment 
other than a licensed gaming establishment that is 
licensed for less than 51 slot machines, less than 6 
games, or any combination of slot machines and 
games within those respective limits, which enhance 
the theme of the establishment or attract patrons 
to the areas of the performances, as long as any seat-
ing provided in the immediate area of the performers 
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is limited to seating at slot machines or gaming 
tables; 

(5) Television, radio, closed circuit or Internet broad-
casts of live entertainment; 

(6) Entertainment provided by a patron or patrons, 
including, without limitation, singing by patrons or 
dancing by or between patrons; 

(7) Animal behaviors induced by animal trainers or 
caretakers primarily for the purpose of education and 
scientific research; and 

(8) An occasional activity, including, without limita-
tion, dancing, that: 

(I) Does not constitute a performance; 

(II) Is not advertised as entertainment to the 
public; 

(III) Primarily serves to provide ambience to 
the facility; and 

(IV) Is conducted by an employee whose pri-
mary job function is not that of an entertainer. 

 
§ 368A.097. “Shopping mall” defined 

“Shopping mall” includes any area or premises where 
multiple vendors assemble for the primary purpose 
of selling goods or services, regardless of whether 
consideration is collected for the right or privilege 
of entering that area or those premises. 
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§ 368A.100. “Slot machine” defined 

“Slot machine” has the meaning ascribed to it in NRS 
463.0191. 

 
§ 368A.110. “Taxpayer” defined 

“Taxpayer” means: 

1. If live entertainment that is taxable under this 
chapter is provided at a licensed gaming establish-
ment, the person licensed to conduct gaming at that 
establishment. 

2. Except as otherwise provided in subsection 3, if 
live entertainment that is taxable under this chapter 
is not provided at a licensed gaming establishment, 
the owner or operator of the facility where the live 
entertainment is provided. 

3. If live entertainment that is taxable under this 
chapter is provided at a publicly owned facility or 
on public land, the person who collects the taxable 
receipts. 

 
§ 368A.115. “Trade show” defined 

“Trade show” means an event of limited duration pri-
marily attended by members of a particular trade or 
industry for the purpose of exhibiting their merchan-
dise or services or discussing matters of interest to 
members of that trade or industry. 

 



App. 134 

§ 368A.120. Natural persons who are deemed 
to be business entities 

A natural person engaging in a business shall be 
deemed to be a business entity that is subject to the 
provisions of this chapter if the person is required to 
file with the Internal Revenue Service a Schedule C 
(Form 1040), Profit or Loss From Business Form, or 
its equivalent or successor form, or a Schedule E 
(Form 1040), Supplemental Income and Loss Form, or 
its equivalent or successor form, for the business. 

 
Administration 

§ 368A.130. [Repealed] 

 
§ 368A.140. Duties of Board, Commission and 
Department; applicability of chapters 360 and 
463 of NRS 

1. The Board shall collect the tax imposed by this 
chapter from taxpayers who are licensed gaming estab-
lishments. The Commission shall adopt such regula-
tions as are necessary to carry out the provisions of 
this subsection. The regulations must be adopted in 
accordance with the provisions of chapter 233B of 
NRS and must be codified in the Nevada Administra-
tive Code. 

2. The Department shall: 

(a) Collect the tax imposed by this chapter from all 
other taxpayers; and 
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(b) Adopt such regulations as are necessary to carry 
out the provisions of paragraph (a). 

3. For the purposes of: 

(a) Subsection 1, the provisions of chapter 463 of 
NRS relating to the payment, collection, administra-
tion and enforcement of gaming license fees and 
taxes, including, without limitation, any provisions 
relating to the imposition of penalties and interest, 
shall be deemed to apply to the payment, collec- 
tion, administration and enforcement of the taxes 
imposed by this chapter to the extent that those 
provisions do not conflict with the provisions of this 
chapter. 

(b) Subsection 2, the provisions of chapter 360 of 
NRS relating to the payment, collection, administra-
tion and enforcement of taxes, including, without 
limitation, any provisions relating to the imposition 
of penalties and interest, shall be deemed to apply to 
the payment, collection, administration and enforce-
ment of the taxes imposed by this chapter to the ex-
tent that those provisions do not conflict with the 
provisions of this chapter. 

4. To ensure that the tax imposed by NRS 368A.200 
is collected fairly and equitably, the Commission, the 
Board and the Department shall: 

(a) Jointly, coordinate the administration and collec-
tion of that tax and the regulation of taxpayers who 
are liable for the payment of the tax. 
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(b) Upon request, assist the other agencies in the 
collection of that tax. 

 
§ 368A.150. Establishment of amount of tax lia-
bility when Board or Department determines 
that taxpayer is acting with intent to defraud 
State or to evade payment of tax 

1. If: 

(a) The Board determines that a taxpayer who is a 
licensed gaming establishment is taking any action 
with intent to defraud the State or to evade the pay-
ment of the tax or any part of the tax imposed by this 
chapter, the Board shall establish an amount upon 
which the tax imposed by this chapter must be based. 

(b) The Department determines that a taxpayer who 
is not a licensed gaming establishment is taking any 
action with intent to defraud the State or to evade 
the payment of the tax or any part of the tax imposed 
by this chapter, the Department shall establish an 
amount upon which the tax imposed by this chapter 
must be based. 

2. The amount established by the Board or the 
Department pursuant to subsection 1 must be based 
upon the tax liability of business entities that are 
deemed comparable by the Board or the Department 
to that of the taxpayer. 
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§ 368A.160. Maintenance and availability of 
records for determining liability of taxpayer; 
liability to taxpayer of lessee, assignee or trans-
feree of certain premises; penalty 

1. Each person responsible for maintaining the rec-
ords of a taxpayer shall: 

(a) Keep such records as may be necessary to de-
termine the amount of the liability of the taxpayer 
pursuant to the provisions of this chapter; 

(b) Preserve those records for: 

(1) At least 5 years if the taxpayer is a licensed 
gaming establishment or until any litigation or pros-
ecution pursuant to this chapter is finally deter-
mined, whichever is longer; or 

(2) At least 4 years if the taxpayer is not a licensed 
gaming establishment or until any litigation or pros-
ecution pursuant to this chapter is finally deter-
mined, whichever is longer; and 

(c) Make the records available for inspection by the 
Board or the Department upon demand at reasonable 
times during regular business hours. 

2. The Commission and the Department may adopt 
regulations pursuant to NRS 368A.140 specifying the 
types of records which must be kept to determine the 
amount of the liability of a taxpayer for the tax im-
posed by this chapter. 

3. Any agreement that is entered into, modified or 
extended after January 1, 2004, for the lease, assignment 
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or transfer of any premises upon which any activity 
subject to the tax imposed by this chapter is, or 
thereafter may be, conducted shall be deemed to 
include a provision that the taxpayer required to pay 
the tax must be allowed access to, upon demand, all 
books, records and financial papers held by the les-
see, assignee or transferee which must be kept pur-
suant to this section. Any person conducting activities 
subject to the tax imposed by NRS 368A.200 who fails 
to maintain or disclose his or her records pursuant 
to this subsection is liable to the taxpayer for any 
penalty paid by the taxpayer for the late payment 
or nonpayment of the tax caused by the failure to 
maintain or disclose records. 

4. A person who violates any provision of this sec-
tion is guilty of a misdemeanor. 

 
§ 368A.170. Examination of records by Board 
or Department; payment of expenses of Board 
or Department for examination of records out-
side State 

1. To verify the accuracy of any report filed or, if no 
report is filed by a taxpayer, to determine the amount 
of tax required to be paid: 

(a) The Board, or any person authorized in writing 
by the Board, may examine the books, papers and 
records of any licensed gaming establishment that 
may be liable for the tax imposed by this chapter. 
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(b) The Department, or any person authorized in 
writing by the Department, may examine the books, 
papers and records of any other person who may be 
liable for the tax imposed by this chapter. 

2. Any person who may be liable for the tax imposed 
by this chapter and who keeps outside of this State 
any books, papers and records relating thereto shall 
pay to the Board or the Department an amount equal 
to the allowance provided for state officers and em-
ployees generally while traveling outside of the State 
for each day or fraction thereof during which an em-
ployee of the Board or the Department is engaged in 
examining those documents, plus any other actual 
expenses incurred by the employee while the em-
ployee is absent from his or her regular place of em-
ployment to examine those documents. 

 
§ 368A.180. Confidentiality of records and files 
of Board and Department 

1. Except as otherwise provided in this section and 
NRS 239.0115 and 360.250, the records and files of 
the Board and the Department concerning the admin-
istration of this chapter are confidential and privi-
leged. The Board, the Department and any employee 
of the Board or the Department engaged in the ad-
ministration of this chapter or charged with the 
custody of any such records or files shall not disclose 
any information obtained from the records or files of 
the Board or the Department or from any examina-
tion, investigation or hearing authorized by the pro-
visions of this chapter. The Board, the Department 
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and any employee of the Board or the Department 
may not be required to produce any of the records, 
files and information for the inspection of any person 
or for use in any action or proceeding. 

2. The records and files of the Board and the De-
partment concerning the administration of this 
chapter are not confidential and privileged in the 
following cases: 

(a) Testimony by a member or employee of the 
Board or the Department and production of records, 
files and information on behalf of the Board or the 
Department or a taxpayer in any action or proceeding 
pursuant to the provisions of this chapter, if that 
testimony or the records, files or information, or the 
facts shown thereby, are directly involved in the 
action or proceeding. 

(b) Delivery to a taxpayer or his or her authorized 
representative of a copy of any report or other docu-
ment filed by the taxpayer pursuant to this chapter. 

(c) Publication of statistics so classified as to pre-
vent the identification of a particular person or doc-
ument. 

(d) Exchanges of information with the Internal Rev-
enue Service in accordance with compacts made and 
provided for in such cases. 

(e) Disclosure in confidence to the Governor or his or 
her agent in the exercise of the Governor’s general 
supervisory powers, or to any person authorized to 
audit the accounts of the Board or the Department in 
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pursuance of an audit, or to the Attorney General or 
other legal representative of the State in connection 
with an action or proceeding pursuant to this chapter, 
or to any agency of this or any other state charged 
with the administration or enforcement of laws 
relating to taxation. 

 
Imposition and Collection 

§ 368A.200. Imposition and amount of tax; li-
ability and reimbursement for payment; ticket 
for live entertainment must indicate whether 
tax is included in price of ticket; exemptions 
from tax 

1. Except as otherwise provided in this section, 
there is hereby imposed an excise tax on admission 
to any facility in this State where live entertainment 
is provided. If the live entertainment is provided at a 
facility with a maximum occupancy of: 

(a) Less than 7,500 persons, the rate of the tax is 
10 percent of the admission charge to the facility plus 
10 percent of any amounts paid for food, refreshments 
and merchandise purchased at the facility. 

(b) At least 7,500 persons, the rate of the tax is 
5 percent of the admission charge to the facility. 

2. Amounts paid for: 

(a) Admission charges collected and retained by a 
nonprofit religious, charitable, fraternal or other or-
ganization that qualifies as a tax-exempt organiza-
tion pursuant to 26 U.S.C. § 501(c), or by a nonprofit 
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corporation organized or existing under the provi-
sions of chapter 82 of NRS, are not taxable pursuant 
to this section. 

(b) Gratuities directly or indirectly remitted to per-
sons employed at a facility where live entertainment 
is provided or for service charges, including those 
imposed in connection with the use of credit cards or 
debit cards, which are collected and retained by per-
sons other than the taxpayer are not taxable pursu-
ant to this section. 

3. A business entity that collects any amount that 
is taxable pursuant to subsection 1 is liable for the 
tax imposed, but is entitled to collect reimbursement 
from any person paying that amount. 

4. Any ticket for live entertainment must state 
whether the tax imposed by this section is included in 
the price of the ticket. If the ticket does not include 
such a statement, the taxpayer shall pay the tax 
based on the face amount of the ticket. 

5. The tax imposed by subsection 1 does not apply 
to: 

(a) Live entertainment that this State is prohibited 
from taxing under the Constitution, laws or treaties 
of the United States or the Nevada Constitution. 

(b) Live entertainment that is provided by or en-
tirely for the benefit of a nonprofit religious, chari-
table, fraternal or other organization that qualifies 
as a tax-exempt organization pursuant to 26 U.S.C. 
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§ 501(c), or a nonprofit corporation organized or ex-
isting under the provisions of chapter 82 of NRS. 

(c) Any boxing contest or exhibition governed by the 
provisions of chapter 467 of NRS. 

(d) Live entertainment that is not provided at a 
licensed gaming establishment if the facility in which 
the live entertainment is provided has a maximum 
occupancy of less than 200 persons. 

(e) Live entertainment that is provided at a licensed 
gaming establishment that is licensed for less than 51 
slot machines, less than 6 games, or any combination 
of slot machines and games within those respective 
limits, if the facility in which the live entertainment 
is provided has a maximum occupancy of less than 
200 persons. 

(f) Merchandise sold outside the facility in which 
the live entertainment is provided, unless the pur-
chase of the merchandise entitles the purchaser to 
admission to the entertainment. 

(g) Live entertainment that is provided at a trade 
show. 

(h) Music performed by musicians who move con-
stantly through the audience if no other form of live 
entertainment is afforded to the patrons. 

(i) Live entertainment that is provided at a licensed 
gaming establishment at private meetings or dinners 
attended by members of a particular organization or 



App. 144 

by a casual assemblage if the purpose of the event is 
not primarily for entertainment. 

(j) Live entertainment that is provided in the com-
mon area of a shopping mall, unless the entertain-
ment is provided in a facility located within the mall. 

(k) Food and product demonstrations provided at a 
shopping mall, a craft show or an establishment that 
sells grocery products, housewares, hardware or other 
supplies for the home. 

(l) Live entertainment that is incidental to an 
amusement ride, a motion simulator or a similar 
digital, electronic, mechanical or electromechanical 
attraction. For the purposes of this paragraph, live 
entertainment shall be deemed to be incidental to 
an amusement ride, a motion simulator or a similar 
digital, electronic, mechanical or electromechanical 
attraction if the live entertainment is: 

(1) Not the predominant element of the attraction; 
and 

(2) Not the primary purpose for which the public 
rides, attends or otherwise participates in the attrac-
tion. 

(m) Live entertainment that is provided to the pub-
lic in an outdoor area, without any requirements for 
the payment of an admission charge or the purchase 
of any food, refreshments or merchandise. 
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(n) An outdoor concert, unless the concert is pro-
vided on the premises of a licensed gaming estab-
lishment. 

(o) Beginning July 1, 2007, race events scheduled at 
a race track in this State as a part of the National 
Association for Stock Car Auto Racing Nextel Cup 
Series, or its successor racing series, and all races 
associated therewith. 

(p) Beginning July 1, 2007, a baseball contest, event 
or exhibition conducted by professional minor league 
baseball players at a stadium in this State. 

(q) Live entertainment provided in a restaurant 
which is incidental to any other activities conducted 
in the restaurant or which only serves as ambience so 
long as there is no charge to the patrons for that 
entertainment. 

6. The Commission may adopt regulations establish-
ing a procedure whereby a taxpayer that is a licensed 
gaming establishment may request an exemption 
from the tax pursuant to paragraph (q) of subsection 
5. The regulations must require the taxpayer to seek 
an administrative ruling from the Chair of the Board, 
provide a procedure for appealing that ruling to the 
Commission and further describe the forms of inci-
dental or ambient entertainment exempted pursuant 
to that paragraph. 

7. As used in this section, “maximum occupancy” 
means, in the following order of priority: 
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(a) The maximum occupancy of the facility in which 
live entertainment is provided, as determined by the 
State Fire Marshal or the local governmental agency 
that has the authority to determine the maximum 
occupancy of the facility; 

(b) If such a maximum occupancy has not been 
determined, the maximum occupancy of the facility 
designated in any permit required to be obtained in 
order to provide the live entertainment; or 

(c) If such a permit does not designate the maxi-
mum occupancy of the facility, the actual seating 
capacity of the facility in which the live entertain-
ment is provided. 

 
§ 368A.210. [Repealed] 

 
§ 368A.220. Filing of reports and payment of 
tax; deposit of amounts received in State Gen-
eral Fund 

1. Except as otherwise provided in this section: 

(a) Each taxpayer who is a licensed gaming estab-
lishment shall file with the Board, on or before the 
24th day of each month, a report showing the amount 
of all taxable receipts for the preceding month or the 
month in which the taxable events occurred. The re-
port must be in a form prescribed by the Board. 

(b) All other taxpayers shall file with the Depart-
ment, on or before the last day of each month, a report 
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showing the amount of all taxable receipts for the 
preceding month. The report must be in a form pre-
scribed by the Department. 

2. The Board or the Department, if it deems it nec-
essary to ensure payment to or facilitate the col-
lection by the State of the tax imposed by NRS 
368A.200, may require reports to be filed not later 
than 10 days after the end of each calendar quarter. 

3. Each report required to be filed by this section 
must be accompanied by the amount of the tax that 
is due for the period covered by the report. 

4. The Board and the Department shall deposit all 
taxes, interest and penalties it receives pursuant to 
this chapter in the State Treasury for credit to the 
State General Fund. 

 
§ 368A.230. Extension of time for payment; pay-
ment of interest during period of extension 

Upon written application made before the date on 
which payment must be made, the Board or the De-
partment may, for good cause, extend by 30 days the 
time within which a taxpayer is required to pay the 
tax imposed by this chapter. If the tax is paid during 
the period of extension, no penalty or late charge may 
be imposed for failure to pay at the time required, but 
the taxpayer shall pay interest at the rate of 0.75 per-
cent per month from the date on which the amount 
would have been due without the extension until the 
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date of payment, unless otherwise provided in NRS 
360.232 or 360.320. 

 
§ 368A.240. Credit for amount of tax paid on 
account of certain charges taxpayer is unable 
to collect; violations 

1. If a taxpayer: 

(a) Is unable to collect all or part of an admission 
charge or charges for food, refreshments and mer-
chandise which were included in the taxable receipts 
reported for a previous reporting period; and 

(b) Has taken a deduction on his or her federal 
income tax return pursuant to 26 U.S.C. § 166(a) for 
the amount which the taxpayer is unable to collect, 

the taxpayer is entitled to receive a credit for the 
amount of tax paid on account of that uncollected 
amount. The credit may be used against the amount 
of tax that the taxpayer is subsequently required to 
pay pursuant to this chapter. 

2. If the Internal Revenue Service disallows a de-
duction described in paragraph (b) of subsection 1 
and the taxpayer claimed a credit on a return for a 
previous reporting period pursuant to subsection 1, 
the taxpayer shall include the amount of that credit 
in the amount of taxes reported pursuant to this 
chapter in the first return filed with the Board or the 
Department after the deduction is disallowed. 
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3. If a taxpayer collects all or part of an admission 
charge or charges for food, refreshments and mer-
chandise for which the taxpayer claimed a credit on a 
return for a previous reporting period pursuant to 
subsection 2, the taxpayer shall include: 

(a) The amount collected in the charges reported 
pursuant to paragraph (a) of subsection 1; and 

(b) The tax payable on the amount collected in the 
amount of taxes reported, 

in the first return filed with the Board or the De-
partment after that collection. 

4. Except as otherwise provided in subsection 5, 
upon determining that a taxpayer has filed a return 
which contains one or more violations of the provi-
sions of this section, the Board or the Department 
shall: 

(a) For the first return of any taxpayer that contains 
one or more violations, issue a letter of warning to the 
taxpayer which provides an explanation of the viola-
tion or violations contained in the return. 

(b) For the first or second return, other than a re-
turn described in paragraph (a), in any calendar year 
which contains one or more violations, assess a pen-
alty equal to the amount of the tax which was not 
reported. 

(c) For the third and each subsequent return in any 
calendar year which contains one or more violations, 
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assess a penalty of three times the amount of the tax 
which was not reported. 

5. For the purposes of subsection 4, if the first 
violation of this section by any taxpayer was deter-
mined by the Board or the Department through an 
audit which covered more than one return of the tax-
payer, the Board or the Department shall treat all 
returns which were determined through the same 
audit to contain a violation or violations in the man-
ner provided in paragraph (a) of subsection 4. 

 
Overpayments and Refunds 

§ 368A.250. Certification of excess amount col-
lected; credit and refund. 

If the Department determines that any tax, penalty 
or interest it is required to collect has been paid more 
than once or has been erroneously or illegally col-
lected or computed, the Department shall set forth 
that fact in its records and shall certify to the State 
Board of Examiners the amount collected in excess of 
the amount legally due and the person from whom it 
was collected or by whom it was paid. If approved by 
the State Board of Examiners, the excess amount 
collected or paid must, after being credited against 
any amount then due from the person in accordance 
with NRS 360.236, be refunded to the person or his or 
her successors in interest. 
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§ 368A.260. Limitations on claims for refund or 
credit; form and contents of claim; failure to file 
claim constitutes waiver; service of notice of re-
jection of claim 

1. Except as otherwise provided in NRS 360.235 and 
360.395: 

(a) No refund may be allowed unless a claim for it is 
filed with: 

(1) The Board, if the taxpayer is a licensed gaming 
establishment; or 

(2) The Department, if the taxpayer is not a licensed 
gaming establishment. 

A claim must be filed within 3 years after the last day 
of the month following the reporting period for which 
the overpayment was made. 

(b) No credit may be allowed after the expiration of 
the period specified for filing claims for refund unless 
a claim for credit is filed with the Board or the De-
partment within that period. 

2. Each claim must be in writing and must state the 
specific grounds upon which the claim is founded. 

3. Failure to file a claim within the time prescribed 
in this chapter constitutes a waiver of any demand 
against the State on account of overpayment. 

4. Within 30 days after rejecting any claim in whole 
or in part, the Board or the Department shall serve 
notice of its action on the claimant in the manner 



App. 152 

prescribed for service of notice of a deficiency deter-
mination. 

 
§ 368A.270. Interest on overpayments; disal-
lowance of interest 

1. Except as otherwise provided in this section and 
NRS 360.320, interest must be paid upon any over-
payment of any amount of the tax imposed by this 
chapter in accordance with the provisions of NRS 
368A.140. 

2. If the overpayment is paid to the Department, the 
interest must be paid at the rate set forth in, and in 
accordance with the provisions of, NRS 360.2937. 

3. If the Board or the Department determines that 
any overpayment has been made intentionally or by 
reason of carelessness, the Board or the Department 
shall not allow any interest on the overpayment. 

 
§ 368A.280. Injunction or other process to pre-
vent collection of tax prohibited; filing of claim 
is condition precedent to maintaining action 
for refund 

1. No injunction, writ of mandate or other legal or 
equitable process may issue in any suit, action or 
proceeding in any court against this State or against 
any officer of the State to prevent or enjoin the collec-
tion under this chapter of the tax imposed by this 
chapter or any amount of tax, penalty or interest 
required to be collected. 
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2. No suit or proceeding may be maintained in any 
court for the recovery of any amount alleged to have 
been erroneously or illegally determined or collected 
unless a claim for refund or credit has been filed. 

 
§ 368A.290. Action for refund: Period for com-
mencement; venue; waiver 

1. Within 90 days after a final decision upon a claim 
filed pursuant to this chapter is rendered by: 

(a) The Commission, the claimant may bring an ac-
tion against the Board on the grounds set forth in the 
claim. 

(b) The Nevada Tax Commission, the claimant may 
bring an action against the Department on the 
grounds set forth in the claim. 

2. An action brought pursuant to subsection 1 must 
be brought in a court of competent jurisdiction in 
Carson City, the county of this State where the 
claimant resides or maintains his or her principal 
place of business or a county in which any relevant 
proceedings were conducted by the Board or the De-
partment, for the recovery of the whole or any part of 
the amount with respect to which the claim has been 
disallowed. 

3. Failure to bring an action within the time speci-
fied constitutes a waiver of any demand against the 
State on account of alleged overpayments. 

 



App. 154 

§ 368A.300. Rights of claimant upon failure of 
Board or Department to mail notice of action on 
claim; allocation of judgment for claimant 

1. If the Board fails to mail notice of action on a 
claim within 6 months after the claim is filed, the 
claimant may consider the claim disallowed and file 
an appeal with the Commission within 30 days after 
the last day of the 6-month period. 

2. If the Department fails to mail notice of action on 
a claim within 6 months after the claim is filed, the 
claimant may consider the claim disallowed and file 
an appeal with the Nevada Tax Commission within 
30 days after the last day of the 6-month period. 

3. If the claimant is aggrieved by the decision of: 

(a) The Commission rendered on appeal, the claim-
ant may, within 90 days after the decision is ren-
dered, bring an action against the Board on the 
grounds set forth in the claim for the recovery of the 
whole or any part of the amount claimed as an over-
payment. 

(b) The Nevada Tax Commission rendered on ap-
peal, the claimant may, within 90 days after the 
decision is rendered, bring an action against the 
Department on the grounds set forth in the claim for 
the recovery of the whole or any part of the amount 
claimed as an overpayment. 

4. If judgment is rendered for the plaintiff, the 
amount of the judgment must first be credited to-
wards any tax due from the plaintiff. 
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5. The balance of the judgment must be refunded to 
the plaintiff. 

 
§ 368A.310. Allowance of interest in judgment 
for amount illegally collected 

In any judgment, interest must be allowed at the rate 
of 3 percent per annum upon the amount found to 
have been illegally collected from the date of payment 
of the amount to the date of allowance of credit on 
account of the judgment, or to a date preceding the 
date of the refund warrant by not more than 30 days. 
The date must be determined by the Board or the 
Department. 

 
§ 368A.320. Standing to recover 

A judgment may not be rendered in favor of the 
plaintiff in any action brought against the Board or 
the Department to recover any amount paid when the 
action is brought by or in the name of an assignee of 
the person paying the amount or by any person other 
than the person who paid the amount. 

 
§ 368A.330. Action for recovery of erroneous 
refund: Jurisdiction; venue; prosecution 

1. The Board or the Department may recover a 
refund or any part thereof which is erroneously made 
and any credit or part thereof which is erroneously 
allowed in an action brought in a court of competent 
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jurisdiction in Carson City or Clark County in the 
name of the State of Nevada. 

2. The action must be tried in Carson City or Clark 
County unless the court, with the consent of the At-
torney General, orders a change of place of trial. 

3. The Attorney General shall prosecute the action, 
and the provisions of NRS, the Nevada Rules of Civil 
Procedure and the Nevada Rules of Appellate Pro-
cedure relating to service of summons, pleadings, 
proofs, trials and appeals are applicable to the pro-
ceedings. 

 
§ 368A.340. Cancellation of illegal determina-
tion 

1. If any amount in excess of $25 has been illegally 
determined, either by the person filing the return or 
by the Board or the Department, the Board or the 
Department shall certify this fact to the State Board 
of Examiners, and the latter shall authorize the can-
cellation of the amount upon the records of the Board 
or the Department. 

2. If an amount not exceeding $25 has been illegally 
determined, either by the person filing a return or by 
the Board or the Department, the Board or the De-
partment, without certifying this fact to the State 
Board of Examiners, shall authorize the cancellation 
of the amount upon the records of the Board or the 
Department. 
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Miscellaneous Provisions 

§ 368A.350. Prohibited acts; penalty 

1. A person shall not: 

(a) Make, cause to be made or permit to be made 
any false or fraudulent return or declaration or false 
statement in any report or declaration, with intent to 
defraud the State or to evade payment of the tax or 
any part of the tax imposed by this chapter. 

(b) Make, cause to be made or permit to be made 
any false entry in books, records or accounts with 
intent to defraud the State or to evade the payment of 
the tax or any part of the tax imposed by this chapter. 

(c) Keep, cause to be kept or permit to be kept more 
than one set of books, records or accounts with intent 
to defraud the State or to evade the payment of the 
tax or any part of the tax imposed by this chapter. 

2. Any person who violates the provisions of subsec-
tion 1 is guilty of a gross misdemeanor. 

 
§ 368A.360. Revocation of gaming license for 
failure to report, pay or truthfully account for 
tax 

Any licensed gaming establishment liable for the pay-
ment of the tax imposed by NRS 368A.200 who will-
fully fails to report, pay or truthfully account for the 
tax is subject to the revocation of its gaming license 
by the Commission. 
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§ 368A.370. Remedies of State are cumulative 

The remedies of the State provided for in this chapter 
are cumulative, and no action taken by the Com-
mission, the Board, the Department or the Attorney 
General constitutes an election by the State to pursue 
any remedy to the exclusion of any other remedy for 
which provision is made in this chapter. 

Nevada Revised Statutes Annotated 
 Title 32. Revenue and Taxation (Chapters 360-377B) 
  Chapter 372. Sales and Use Taxes (Refs & Annos) 
   Overpayments and Refunds 

§ 372.680. Action for refund: Time to sue; venue 
of action; waiver 

1. Within 90 days after a final decision upon a claim 
filed pursuant to this chapter is rendered by the 
Nevada Tax Commission, the claimant may bring an 
action against the Department on the grounds set 
forth in the claim in a court of competent jurisdiction 
in Carson City, the county of this State where the 
claimant resides or maintains his or her principal 
place of business or a county in which any relevant 
proceedings were conducted by the Department, for 
the recovery of the whole or any part of the amount 
with respect to which the claim has been disallowed. 

2. Failure to bring an action within the time speci-
fied constitutes a waiver of any demand against the 
State on account of alleged overpayments. 
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Nevada Administrative Code 
 Chapter 360. Revenue and Taxation: Generally 
  Practice Before The Nevada Tax Commission 
   Hearings on Petitions for Redetermination 

§ 360.135. Subpoenas. (NRS 360.090, 360.370) 

1. Subject to the restrictions imposed by NRS 360.240, 
a subpoena requiring the attendance of a witness 
from any place in the State to any designated place 
of a hearing for the purpose of taking testimony may 
be issued by the hearing officer. 

2. A party desiring to subpoena a witness must sub-
mit an application in writing to the hearing officer 
stating the reasons why a subpoena is requested. 

3. The hearing officer may require that a subpoena 
requested by a party for the production of books, way-
bills, papers, accounts or other documents be issued 
only after the submission of an application in writing, 
which specifies as clearly as may be, the books, way-
bills, papers, accounts or other documents desired. 

4. The hearing officer, upon receipt of an application 
for a subpoena, shall: 

(a) Grant the application and issue the sub-
poena; 

(b) Deny the application; or 

(c) Schedule a hearing to decide whether to 
grant or deny the application. 

5. All costs incident to the subpoenas issued at 
the request of the petitioner must be paid by the 



App. 160 

petitioner, and the hearing officer may demand pay-
ment of the costs before the issuance of a subpoena. 

Nev. Admin. Code ch. 368A, s. 120 

Nevada Administrative Code 
 Chapter 368A. Tax on Live Entertainment 
  Administration of Tax by Department of Taxation 

Current through November 2007, Supplement 2007-3 

NAC 368A.120 Applicability of tax: Live entertain-
ment status; sale of food, refreshments or merchan-
dise. (NRS 360.090, 368A.140) 

1. Live entertainment status commences when any 
patron is required to pay an admission charge before 
he is allowed to enter a facility, regardless of when 
the live entertainment actually commences. 

2. Live entertainment status ceases at the later of: 

(a) The conclusion of the live entertainment; or 

(b) The time when a facility for which an ad-
mission charge was required is completely va-
cated by admitted patrons or is opened to the 
general public free of any admission charge. 

3. The tax applies to the sale of food, refreshments 
or merchandise at a facility with a seating capacity of 
less than 7,500, even if patrons are unable to see, 
hear or enjoy live entertainment from the location 
within the facility where the food, refreshments or 
merchandise is sold. 
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(Added to NAC by Tax Comm’n by R212-03, eff. 12-4-
2003) 

NAC 368A.120, NV ADC 368A.120 

Nev. Admin. Code ch. 368A, s. 170 

Nevada Administrative Code 
 Chapter 368A. Tax on Live Entertainment 
  Administration of Tax by Department of Taxation 

Current through August 1, 2007, Supplement 2007-2 

NAC 368A.170 Over-collection of tax: Duties of tax-
payer and Department. (NRS 360.090, 368A.140) 

1. As used in this section, “over-collection” means 
any amount collected as a tax on live entertainment 
that is exempt from taxation pursuant to subsection 5 
of NRS 368A.200, or any amount in excess of the 
amount of the applicable tax as computed in accor-
dance with subsections 1 to 4, inclusive, of NRS 
368A.200. 

2. Any over-collection must, if possible, be refunded 
by the taxpayer to the patron from whom it was 
collected. 

3. A taxpayer shall: 

(a) Use all practical methods to determine any 
amount to be refunded pursuant to subsection 2 
and the name and address of the person to whom 
the refund is to be made. 

(b) Within 60 days after reporting to the De-
partment that a refund must be made, make an 
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accounting to the Department of all refunds paid. 
The accounting must be accompanied by any 
supporting documents required by the Depart-
ment. 

4. If a taxpayer is unable for any reason to refund 
an over-collection, the tax-payer shall pay the over-
collection to the Department. 

5. If an audit of a taxpayer reveals the existence of 
an over-collection, the Department shall: 

(a) Credit the over-collection toward any defi-
ciency that results from the audit, if the taxpayer 
furnishes the Department with satisfactory evi-
dence that the taxpayer has refunded the over-
collection as required by subsection 2. 

(b) Within 60 days after receiving notice from 
the Department that a refund must be made, 
seek an accounting of all refunds paid. The ac-
counting must be accompanied by any supporting 
documents required by the Department. 

(Added to NAC by Tax Comm’n by R212-03, eff. 12-4-
2003)  

NAC 368A.170, NV ADC 368A.170 
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NEVADA 
Rules of Civil Procedure, Rule 41 

RULE 41. DISMISSAL OF ACTIONS 

*    *    * 

(e) Want of Prosecution. * * * Any action hereto-
fore or hereafter commenced shall be dismissed by 
the court in which the same shall have been com-
menced or to which it may be transferred on motion 
of any party, or on the court’s own motion, after due 
notice to the parties, unless such action is brought to 
trial within 5 years after the plaintiff has filed the 
action, except where the parties have stipulated in 
writing that the time may be extended. * * * A dis-
missal under this subdivision (e) is a bar to another 
action upon the same claim for the relief against the 
same defendants unless the court otherwise provides. 
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DISTRICT COURT  

CLARK COUNTY, NEVADA 
 
DÉJÀ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a Déjà 
vu Showgirls, LITTLE DAR-
LINGS OF LAS VEGAS, L.L.C., 
d/b/a Little Darlings, K-KEL, 
INC. d/b/a Spearmint Rhino 
Gentlemen’s Club, OLYMPUS 
GARDEN, INC., d/b/a Olympic 
Garden, SHAC, L.L.C., d/b/a 
Sapphire, THE POWER 
COMPANY, INC., d/b/a Crazy 
Horse Too Gentlemen’s Club, 
D. WESTWOOD, INC., d/b/a 
Treasures, and D.I. FOOD & 
BEVERAGE OF LAS VEGAS, 
L.L.C., d/b/a Scores 

   Plaintiffs, 

vs. 

NEVADA DEPARTMENT OF 
TAXATION, NEVADA TAX 
COMMISSION, NEVADA 
STATE BOARD OF EXAMIN-
ERS, and MICHELLE JACOBS, 
in her official capacity only, 

   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
Case No. A533273
Dept. No. IX 

NEVADA  
DEPARTMENT 
OF TAXATION’S 
RESPONSES TO 
PLAINTIFFS’ 
FIRST SET OF 
INTERROGA-
TORIES TO  
DEFENDANTS 
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 TO: Plaintiffs; and 

 TO: Shafer & Associates, P.C., attorney of record 
for Plaintiffs: 

 Defendants, NEVADA DEPARTMENT OF TAX-
ATION, NEVADA TAX COMMISSION, NEVADA 
STATE BOARD OF EXAMINERS and MICHELLE 
JACOBS by and through its attorney Catherine 
Cortez Masto, Attorney General, and Blake Doerr, 
Deputy Attorney General, hereby responds to Plain-
tiff ’s First Set of interrogatories and states as follows: 

*    *    * 

INTERROGATORY NUMBER 7 

 Identify the person or persons most knowledgea-
ble about the persons or business entities meant to be 
taxed by the Live Entertainment Tax. 

 
RESPONSE TO INTERROGATORY NUMBER 7 

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is compound, overly broad, 
vague and ambiguous, calls for speculation, improper-
ly seeks attorney work product information, requests 
information which is not reasonably calculated to 
lead to the discovery of admissible evidence, and is 
overly burdensome as it would require expensive 
review of public records which are obtainable from 
another more convenient, less burdensome and less 
expensive source. 
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 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, and subject to 
the prohibitions of NRS 40.025 and NRS 368A.180: 
this Responding Party asserts as follows: 

Dino DiCianno 
Executive Director 
Department of Taxation 

 As to the non-objectionable portion of this Inter-
rogatory, entities who provide “live entertainment” is 
defined by NRS 368A.090. See Answer to Interrogato-
ry 5. See all public access Legislative History docu-
ments at: 

 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4); 
 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1234 (SB5). 
 http://vvww.leg.state.nv.us/73rd/Reports/history.cfm? 
ID=1877 (SB247); 
 http://vvww.leg.state.nv.us/73rd/Reports/History. 
cfm?DocumentType=1&BillNo=554 (AB 544). 

 Discovery is continuing. 

 
INTERROGATORY NUMBER 8  

 Identify the person or persons most knowledgea-
ble of the purposes for each and every one of the 
exceptions to the definition of “live entertainment” set 
forth in NRS 368A.090. Should you conclude that the 
person most knowledgeable differs depending on the 
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legislative act, list the person most knowledgeable 
regarding each legislative act. 

 
RESPONSE TO INTERROGATORY NUMBER 8  

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is compound, overly broad, 
vague and ambiguous, calls for speculation, improper-
ly seeks attorney work product information, requests 
information which is not reasonably calculated to 
lead to the discovery of admissible evidence, and is 
overly burdensome as it would require expensive 
review of public records which are obtainable from 
another more convenient, less burdensome and less 
expensive source. 

 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, this Responding 
Party asserts as follows: 

 As to the non-objectionable portion of this Inter-
rogatory, subject to the prohibitions of NRS 40.025 
and NRS 368A.180: 

Michelle Jacobs 
Tax Examiner II 
Department of Taxation 

 See all public access Legislative History docu-
ments at: 

 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4);  
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 http://www.leg.state.nv.us/19th Special/Reports/ 
history.cfm?ID=1234 (SB5). 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
ID=1877 (SB247); 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
DocumentType=1&BillNo=554 (AB 544). 

 Discovery is continuing. 

*    *    * 

 
INTERROGATORY NUMBER 10  

 Identify the person or persons most knowledgea-
ble of the purposes for each and every one of the 
exceptions to the application of the Live Entertain-
ment Tax set forth in NRS 368A.200. Should you 
conclude that the person most knowledgeable differs 
depending on the legislative act, list the person most 
knowledgeable regarding each legislative act. 

 
RESPONSE TO INTERROGATORY NUMBER 10 

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is compound, overly broad, 
vague and ambiguous, calls for speculation, improper-
ly seeks attorney work product information, requests 
information which is not reasonably calculated to 
lead to the discovery of admissible evidence, and is 
overly burdensome as it would require expensive 
review of public records which are obtainable from 
another more convenient, less burdensome and less 
expensive source. 



App. 169 

 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, this Responding 
Party asserts as follows: 

 As to the non-objectionable portion of this Inter-
rogatory, and subject to the prohibitions of NRS 
40.025 and NRS 368A.180: 

Michelle Jacobs 
Tax Examiner II 
Department of Taxation 

 The entities who provide “live entertainment” are 
defined in NRS 368A.090. See all public access Legis-
lative History documents at: 

 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4); 
 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1234 (SB5).  
 http://www.leg.state.nv.us/73rd/Reports/history. 
cfm?ID=1877 (SB247); 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
DocumentType= 1&BillNo=554 (AB 544). 

 Discovery is continuing. 

 
INTERROGATORY NUMBER 11  

 Identify the person or persons most knowledgea-
ble of the purposes for each and every one of the 
exceptions to the application of the Live Entertain-
ment Tax or to the definition of “live entertainment” 
created by any regulation or policy of the Department. 
Do not duplicate responses to previous interrogatories. 
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In the event that different persons are most knowl-
edgeable regarding different changes, list such indi-
viduals separately together with any changes with 
regard to which the person is most knowledgeable. 

 
RESPONSE TO INTERROGATORY NUMBER 11 

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is compound, duplicative, 
overly broad, vague and ambiguous, calls for specula-
tion, improperly seeks attorney work product infor-
mation, requests information which is not reasonably 
calculated to lead to the discovery of admissible 
evidence, presumes facts not in evidence, presents an 
incomplete hypothetical, and is overly burdensome as 
it would require expensive review of public records 
which are obtainable from another more convenient, 
less burdensome and less expensive source. 

 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, this Responding 
Party asserts as follows 

 As to the non-objectionable portion of this inter-
rogatory, and subject to the prohibitions of NRS 
40.025 and NRS 368A.180: 

Michelle Jacobs 
Tax Examiner 
Department of Taxation 
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 The entities who provide “live entertainment” are 
defined in NRS 368A.090. See all public access Legis-
lative History documents at: 

 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4); 
 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1234 (SB5).  
 http://www.leg.state.nv.us/73rd/Reports/history. 
cfm?ID=1877 (SB247); 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
DocumentType= 1&BillNo=554 (AB 544). 

 Discovery is continuing. 

*    *    * 

INTERROGATORY NUMBER 16 

 Identify the person or persons most knowledgea-
ble regarding the purpose(s) of changing the maxi-
mum seating capacity/maximum occupancy specified 
by (present) NRS 368A.200(5)(d) and (e) from 300 to 
200. 

 
RESPONSE TO INTERROGATORY NUMBER 16 

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is overly broad, vague and 
ambiguous, calls for speculation, improperly seeks 
attorney work product information, requests infor-
mation which is not reasonably calculated to lead to 
the discovery of admissible evidence, presumes facts 
not in evidence, presents an incomplete hypothetical, 
and is overly burdensome as it would require expensive 
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review of public records which are obtainable from 
another more convenient, less burdensome and less 
expensive source. 

 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, this Responding 
Party asserts as follows: 

 As to the non-objectionable portion of this Inter-
rogatory: 

Dino DiCianno 
Executive Director 
Department of Taxation 

 See all public access Legislative History docu-
ments at: 

 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4); 
 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1234 (SB5).  
 http://www.leg.state.nv.us/73rd/Reports/history. 
cfm?ID=1877 (SB247); 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
DocumentType= 1&BillNo=554 (AB 544). 

 Discovery is continuing. 

*    *    * 
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INTERROGATORY NUMBER 21  

 Identify each and every governmental interest 
meant to be served by the enactment or operation of 
the Live Entertainment Tax. 

 
RESPONSE TO INTERROGATORY NUMBER 21  

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is compound, overly broad, 
vague and ambiguous, calls for speculation, improper-
ly seeks attorney work product information, requests 
information which is confidential and privileged 
pursuant to NRS 368A.180 and NRS 49.025, asks for 
information which is not reasonably calculated to 
lead to the discovery of admissible evidence, and is 
overly burdensome as it would require expensive 
review of records. The Interrogatory additionally 
seeks information that is obtainable from another 
more convenient, less burdensome and less expensive 
source. 

 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, this Responding 
Party asserts as follows: 

 As to the non-objectionable portion of this Inter-
rogatory, the purpose of the Live Entertainment Tax 
is to generate revenue for the state. See NRS Chapter 
368A, NAC, chapter 368A, see also all public access 
legislative history documents at: 
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 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4); 
 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1234 (SB5).  
 http://www.leg.state.nv.us/73rd/Reports/history. 
cfm?ID=1877 (SB247); 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
DocumentType= 1&BillNo=554 (AB 544). 

 Discovery is continuing. 

 
INTERROGATORY NUMBER 22  

 Identify each and every governmental interest 
meant to be served by the enactment of each and 
every one of the exceptions and exemptions to the 
Live Entertainment Tax.  

 
RESPONSE TO INTERROGATORY NUMBER 22 

 This Responding Party hereby objects to this 
interrogatory on grounds including, but not limited 
to, that the interrogatory is compound, overly broad, 
vague and ambiguous, calls for speculation, improp-
erly seeks attorney work product information, re-
quests information which is confidential and 
privileged pursuant to NRS 368A.180, asks for infor-
mation which is lot reasonably calculated to lead to 
the discovery of admissible evidence, and is overly 
burdensome as it would require expensive review of 
records. The Interrogatory additionally seeks infor-
mation that is obtainable from another more conven-
ient, less burdensome and less expensive source. 
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 Without waiving said objections, and while 
reserving same, and while reserving the right to 
supplement or amend this response, this Responding 
Party asserts as follows: 

 As to the non-objectionable portion of this Inter-
rogatory, the purpose of the Live Entertainment Tax 
is to generate revenue for the state. See NRS Chapter 
368A, NAG Chapter 368A, see also all public access 
legislative history documents at: 

 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1232 (SB4); 
 http://www.leg.state.nv.us/19thSpecial/Reports/ 
history.cfm?ID=1234 (SB5).  
 http://www.leg.state.nv.us/73rd/Reports/history. 
cfm?ID=1877 (SB247); 
 http://www.leg.state.nv.us/73rd/Reports/history.cfm? 
DocumentType= 1&BillNo=554 (AB 544). 

 Discovery is continuing. 

*    *    * 
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Senate-Committee on Taxation  
April 12, 2005 
Page 20 

SENATE BILL 247: Revises provisions governing tax 
on live entertainment. (BDR 32-680) 

SENATOR TITUS: 

After two Special Sessions, many late nights, a lot of 
political battles, some Supreme Court decisions and 
some pretty messy compromises, we came up with a 
tax package that was quickly found to be full of 
problems. One of those problems was with the enter-
tainment tax, which turned out to be a bookkeeping 
nightmare. It also failed to generate the anticipated 
revenue, and it did not adequately bring in a group 
some of us intended to be included, namely, the 
striptease clubs which have proliferated in southern 
Nevada. For those reasons, I introduce a reform for 
the entertainment tax, which is what is before you 
today in S.B. 247. Since I was one of the ones who 
pushed to include the striptease clubs, I felt some 
obligation to try to clean up the mess made in that 
last bill. 

I have handed out an amendment, which is, in effect, 
a rewrite of S.B. 247 (Exhibit H, original is on file at 
the Research Library, I have also handed out a packet 
of letters in support of the new entertainment tax 
(Exhibit I). These letters come from people who 
produce sporting events, which will be excluded from 
the entertainment tax under the new bill, as I will 
explain. There are letters from the Las Vegas 51’s 
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baseball team, Las Vegas Motor Speedway, Wranglers 
hockey team and Feld Entertainment, Incorporated, 
which sponsors circuses. 

Under the new bill, you will virtually take the old 
entertainment tax and divide it into two parts, or, two 
taxes. We will call one live entertainment and the 
other, adult entertainment. We will go over the de-
tails of the live-entertainment tax first, which is a 
continuation of the old tax, but with some revisions. 
The live-entertainment tax would apply only to 
nonrestricted gaming facilities, and would be admin-
istered by the Gaming Control Board. Sporting events 
that occur in gaming facilities would be exempt, but 
the bill would leave in place the 10-percent charge on 
admissions, drink, food, and souvenirs. This would 
eliminate the seating requirement and eliminate 
any facilities other than gaming facilities with 
nonrestricted licenses. 

The second part of the bill deals with the adult-
entertainment tax, which is defined in section 11. It 
would charge the same 10 percent on everything; 
drinks, admissions and souvenirs, in nonrestricted 
gaming and in non-gaming facilities that provide 
adult entertainment. It would be administered by the 
Department of Taxation and would include houses of 
prostitution. 

This new approach is better than the old live-
entertainment tax for several reasons. It eliminates 
the seating requirements which were problematic in 
the old bill. It also eliminates sporting events, which 
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are family-oriented and have a lot of local attendance. 
Having this exemption will help us get a second 
National Association for Stock Car Auto Racing, 
Incorporated, (NASCAR) race, which everybody 
seems to love, as well as a professional baseball team 
in Las Vegas. * * * Any loss in revenue that might 
occur from eliminating sporting events, which were 
only charged 5 percent on admission anyway, will be 
more than made up for in an increase in revenue from 
adult entertainment. 

*    *    * 

SENATOR LEE: 

I know this bill is very important, but it seems like 
we are selectively going after a group or a business. 
No matter what business it is, I have a challenge with 
understanding that type of activity. 

TAYLOR DEW: (National Hula Girls) 

As you recall, the live-entertainment tax last Session 
was meant only to tax adult entertainment, but 
unintentionally affected us Hula Girls, Elvis imper-
sonators, jugglers, singers, bands and virtually every 
type of entertainer. Obviously, the wording will need 
to be changed. There have been some compromises 
proposed by the Nevada Gaming Control Board, the 
State Gaming Commission and the Department of 
Taxation, but those were shot down. 

*    *    * 
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SENATOR LEE: 

Would it be possible, if the State did not want prolif-
eration of this type of business but also realizes it is 
here, for the State to then charge a fee? In other 
words, could the State say, “If you are going to be in 
this type of business, there will be a $250,000 fee for 
you to be in business in the State of Nevada?” 

*    *    * 
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MINUTES OF THE MEETING OF 
THE ASSEMBLY COMMITTEE ON 

COMMERCE AND LABOR 

Seventy-Third Session 
May 16, 2005 

The Committee on Commerce and Labor was called to 
order at 2:09 p.m., on Monday, May 16, 2005. Chair-
woman Barbara Buckley presided in Room 4100 of 
the Legislative Building, Carson City, Nevada, and, 
via simultaneous videoconference, in Room 4406 of 
the Grant Sawyer State Office Building, Las Vegas, 
Nevada. Exhibit A is the Agenda. All exhibits are 
available and on file at the Research Library of the 
Legislative Counsel Bureau. 

COMMITTEE MEMBERS PRESENT: 

Ms. Barbara Buckley, Chairwoman 
Mr. John Oceguera, Vice Chairman 
Ms. Francis Allen 
Mr. Bernie Anderson 
Mr. Morse Arberry Jr. 
Mr. Marcus Conklin 
Mrs. Heidi S. Gansert 
Ms. Chris Giunchigliani 
Mr. Lynn Hettrick 
Ms. Kathy McClain 
Mr. David Parks 
Mr. Richard Perkins 
Mr. Bob Seale 
Mr. Rod Sharer 
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COMMITTEE MEMBERS ABSENT: 

None 

GUEST LEGISLATORS PRESENT: 

Senator Michael Schneider, Clark County 
 Senatorial District No. 11 
Senator Dennis Nolan, Clark County 
 Senatorial District No. 9 
Senator Dean Rhoads, Northern Nevada 
 Senatorial District 
Senator Dina Titus, Clark County 
 Senatorial District No. 7 

*    *    * 

Senate Bill 247 (1st Reprint): Revises provi-
sions governing tax on live entertainment. 
(BDR 32-680) 

Senator Dina Titus, Clark County Senatorial 
District No. 7: 

The tax package from the 2003 Legislative Session 
included the entertainment tax, which quickly proved 
a bookkeeping nightmare. It also failed to generate 
the revenue we had anticipated and it didn’t ade-
quately bring in a group some of us intended to be 
covered, which are the striptease clubs that have 
proliferated, primarily in southern Nevada. It did, 
however, introduce us to the touring hula girls who 
are constantly before us and were helpful in bringing 
some of the problems with the original bill to our 
attention. For those reasons, I’ve introduced S.B. 247 
as a reform of the entertainment tax. 
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The amended bill sets up parallel entertainment 
taxes, a live entertainment tax, and an adult enter-
tainment tax. The live entertainment tax applies only 
to non-restricted gaming facilities. It’s administered 
by the Gaming Control Board and exempts sporting 
events that occur in non-restricted gaming facilities, 
keeping the same tax that was in place before, at 10 
percent on admission, drinks, food, and souvenirs. 

The adult entertainment tax in Section 11 provides a 
tax at 10 percent on everything in non-restricted 
gaming and non-gaming facilities that offer live adult 
entertainment, which is defined in Section 8 of the 
statute. It would be administered by the Department 
of Taxation and it does not include houses of prosti-
tution. 

This eliminates seating requirements, which were 
problematic in the original bill. It eliminates sporting 
events, which are family oriented. We believe those 
are attended by local families, and eliminating this 
would help to get a second 

*    *    * 

NASCAR race, an all-star basketball game, and a 
baseball team. It also eliminates taverns and restau-
rants that have occasional entertainment on weekends 
such as a piano player or a small band. It will do a 
better job of capturing adult live entertainment 
because it eliminates that 300 seating requirement.  

*    *    * 
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There was some testimony on the Senate side by a 
group of naturists. I thought that meant people who 
hiked and picked flowers, but in the old days you 
called them nudist colonies. Certainly the intent of 
the live entertainment tax was not to get nudist colo-
nies, but to get striptease clubs. If there’s some way 
you can accommodate them, that is fine too. 

*    *    * 

Chairwoman Buckley: 

My biggest concern with the bill is its constitution-
ality. We already had an Assembly bill we passed that 
exempts the Star Trek ride. Now someone is claiming 
the free pens they give you at a convention should be 
taxed, so we put that in there. We clarified the 
strolling and the hula girls, and I don’t think anyone 
opposes the Resort Association language (Exhibit D). 
We can clarify that wasn’t the intent and everyone 
supports that. A lot of that was already in the 
Assembly bill that we sent to Ways and Means. I’m 
concerned that if we just put live adult entertain-
ment, that might be held unconstitutional. I wonder 
if a better approach might be to pick out a few more 
things like the racetrack and sporting events, but to 
delineate all those separate ones and leave it like 
that. We could fix and refine the language to make 
sure we’re more careful and more able to describe 
things that might be caught up rather than to put 
into our statute the phrase “adult entertainment,” 
which puts a big red flag on it for the courts. What 
are your thoughts on that? 
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*    *    * 

Chairwoman Buckley: 

I wonder if we could do it in a way that’s a little 
broader but gets at the problems so we would avoid 
losing the revenue. We’re getting the most revenue 
from adult entertainment clubs, which is $6 million 
dollars, the highest amount paid under the live 
entertainment tax. The next one is race tracks at $1.5 
million, but everything else pales in comparison to 
how much they’re bringing in now, and I would hate 
to give them back their $6 million. Perhaps with the 
severability clause, but I hate to bring back anything 
we might want to fix now in terms of getting them 
excluded from the bill. It sounds like the goals are 
pretty much the same. 

Senator Titus: 

I agree with that. The 300-seat requirement has kept 
a lot of those clubs from paying. If you decide to 
amend this and do something with it, be sure to keep 
that in mind because that’s where a lot of the revenue 
is. The Fiscal Division in the Senate argued that if 
you eliminate some of the family-oriented businesses 
like NASCAR and you take out the 300-seat at the 
same time, that will more than make up for any lost 
revenue. 

*    *    * 
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MINUTES OF THE 
SENATE COMMITTEE ON TAXATION 

Seventy-third Session 
June 5, 2005 

*    *    * 

ASSEMBLY BILL 554 (2nd Reprint): Makes various 
changes to provisions governing taxation. (BDR 
32-1344) 

ANTHONY F. SANCHEZ (Las Vegas Motor Speedway): 

You have before you an issue previously heard by this 
Committee. It was Senator Titus’s bill, Senate Bill 
(S.B.) 247. 

SENATE BILL 247 (1st Reprint): Revises provisions 
governing tax on live entertainment. (BDR 32-
680) 

MR. SANCHEZ: 

Due to the lack of progress on S.B. 247, we have been 
working to add a provision in A.B. 554. This was 
passed out of the Assembly this morning. 

The bottom of Page 6 has an exemption regarding the 
National Association for Stock Car Auto Racing 
(NASCAR). The way it is currently written indicates 
if there are two or more races in a calendar year, the 
second race is exempt. The concern on the part of the 
Las Vegas Motor Speedway is due to an administra-
tive inefficiency. The track sells its tickets all at the 
same time, so the Speedway would have to tax all 
races except the second one. 
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We have worked with and spoken to leadership in the 
Assembly as well as the Senate and are proposing an 
amendment (Exhibit C) which would delete the 
second race exemption and propose both races be 
exempt for the next biennium. The first rate that 
would impact would probably be a March 2008 race. 

*    *    * 

SENATOR COFFIN: 

Does this bill contain anything about the topless 
clubs? 

MR. SANCHEZ: 

Assembly Bill 554 does have live entertainment 
aspects, but more to entertainment places inside 
casinos. 

SENATOR COFFIN: 

Does A.B. 554 include everything but the topless 
clubs? 

MR. SANCHEZ: 

There was a lot more in S.B. 247 not contained in 
A.B. 554 which is much more streamlined and con-
densed. It has less information than S.B. 247. 

SENATOR COFFIN: 

Where are the topless clubs in this bill? 
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GEORGE W. TREAT FLINT (Nevada Brothel Owners 
Association): 

I have an intimate relationship with this bill and its 
verbiage since the last Session. On page 6 of A.B. 554, 
the topless clubs would be covered under lines 1 
through 3, unless they have an occupancy capacity of 
less than 300. The major men’s cabarets are covered 
under that section. I have been told by the Depart-
ment of Taxation that the major places create approx-
imately $7 million a year. Most of the smaller clubs 
could probably be brought into A.B. 554 if you amend 
the section to read a total occupancy of 200 rather 
than 300. To protect my client, I do not want you to 
bring the occupancy number down too much lower 
than 200 or you will have my clients back in this tax 
law. 

SENATOR COFFIN: 

It is my understanding that some of the topless clubs 
get out of being taxed by removing a few seats. We 
should consider the possibility of reducing the seating 
capacity so these highly profitable, legitimate busi-
nesses could help pay their share of the budget. Has 
there been any discussion about that? 

*    *    * 

SENATOR COFFIN: 

I would like to ask Charles Chinnock from the Tax 
Department a few questions on this legislation. Mr. 
Chinnock, what happened after the last Session with 
regard to the men’s cabarets? 
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CHARLES CHINNOCK (Executive Director, Department 
of Taxation): 

Many jurisdictions, whether fire marshals or the 
building code departments that oversee the facilities, 
found increased safety concerns with the 300-seating 
capacity. From the building and safety officials’ 
standpoint, they would much rather see less occupan-
cy than greater occupancy. If you had 300 or greater 
seating capacity, they were willing to adjust that 
seating capacity from the standpoint it was a safer 
venue to reduce that capacity. It became an easy issue 
for them to reduce the seating capacity 

SENATOR COFFIN: 

Are you saying they reduced the seating number to 
avoid the tax in the interest of safety? 

Mr. CHINNOCK: 

Yes, it was in the interest of safety. 

SENATOR COFFIN: 

If we changed the language to lower the amount, 
would we unintentionally include entities we do not 
want to tax? 

MR. CHINNOCK: 

I do not know how to answer that. We did not do a 
study of a breaking point below the 300-seating 
capacity. The other bills were all or nothing with 
respect to adult entertainment. 
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SENATOR COFFIN: 

If we are going to take action on A.B. 554 on the 
Senate Floor, would it be possible to amend it at that 
time to lower the 300-seat capacity to 200? 

WILLIAM BIBLE (Nevada Resort Association): 

I really cannot assist you with this issue because the 
taxes would apply to venues associated with gaming. 
The seating capacity in A.B. 554 is for areas not on 
gaming premises. 

SENATOR TOWNSEND: 

With regard to the 300 seating and the budget, the 
lower we make it, the more revenue we would gener-
ate as opposed to having an effect on them. There 
should be no fiscal note. My limited knowledge of this 
corresponds with Senator Coffin. This puts our De-
partment of Taxation and the auditors in a tough 
situation. We have to remember, at the end of the day, 
we have those individuals who will be responsible for 
implementing this law. Senator Coffin’s proposal 
meets the original intent of what this Committee and 
the Assembly debated. Obviously, we do not want to 
create a problem for Mr. Flint’s clients. That was 
never the issue. 
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DINO DICIANNO 
__________________________________________________ 

From: Campbell, Barbara Smith 
[bcampbell@mrgmail.com] 

Sent: Tuesday, November 18, 2003 9:34 AM 

To: XXXXXXXX 

Subject: RE: LET Comment Letter 

XXX 

We are going to incorporate the following into our 
proposed draft language. 

(Under section 11(4)(b)) 

1. Instrumental or vocal music, which may or 
may not be supplemental with commentary 
by the musicians, in a restaurant, lounge or 
similar area if such music does not routinely 
rise to a volume that interferes with casual 
conversation and if such music would not 
generally cause patrons to watch as well as 
listen; 

2. Instrumental or vocal music performed in 
restaurants by employees whose primary job 
function is that of preparing or serving food, 
refreshments or beverages to patrons if such 
instrumental or vocal music is not advertised 
as entertainment to the public. 

 Under Section 11(7) 
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“Casual assemblage” includes, but is not limited to: 

(a) Participants in conventions, business meet-
ings or tournaments and their guests; or 

(b) Persons celebrating a friend’s or family 
member’s wedding, birthday, anniversary, 
graduation, religious ceremony or similar oc-
casion that is generally recognized as cus-
tomary for celebration. 

The DAG has concerns about your recommended 
language in Ambient Entertainment #3. In 
summary, he feels that the language may 
lead to the exemption of “entertainers” at the 
Gentlemen Clubs. Therefore, we did not in-
corporate it in our draft. We certainly wel-
come comments at the hearing. 

Ambient Entertainment #4 appears to be appro-
priate under the GCB. I’m not sure that it is 
appropriate for Tax. Again, we welcome your 
comments. 

Barbara Smith Campbell 
3950 Las Vegas Blvd. South 
Las Vegas, Nevada 89119 
702-632-7770 LV office 
702-597-2952 LV fax 
775-328-9553 Reno Office 
775-328-9505 Reno fax 

[REDACTION DONE BY STATE BEFORE  
PRODUCING THIS DOCUMENT] 
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MEMORANDUM 

Date: November 9, 2004 

To: Chuck Chinnock 

From: Cathy Chambers 

CC: Dino Di Cianno 

Subject: Live Entertainment tax information for 
LCB on Gentlemen’s Clubs 

__________________________________________________ 

The total number of Gentlemen’s Clubs statewide is 
approximately 33. There are 4 in the Reno District all 
with seating capacity of less than 300; 2 in the Elko 
District both of which are currently below 300 seating 
capacity; Las Vegas District has the majority with 27 
clubs operating. Of the 27 clubs, 2 have been referred 
to Gaming Control Board for LET registration, 16 
have seating capacity of less than 300, and 9 with 
seating capacity of 300 to 7,499. Carson district does 
not have any of these specific types of clubs, only 
brothels with capacity for less than 300 patrons. See 
attached worksheet for reporting information. 

XXXXXX DISTRICT 

Cathy: 

XXXXX have consulted on this question and we agree 
on the following Gentlemen’s Clubs in our District. 

XXXXXXXXXX Originally (before LET) XXXXX 
Definitely room to expand seating capacity. 
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XXXXXXXXXX Originally (before LET) XXXXX No 
reasonable room to expand. 

XXXXXXXXXX Originally (before LET) XXXXX 
Definitely room to expand seating capacity. 

XXXXXXXXXX Originally (before LET) XXXXX No 
reasonable room to expand. 

XXXXXXXXXXXXXXXXX 
 

XXXXXX DISTRICT 

We only have two “Gentlemen’s Clubs”. They 
XXXXXXXXXXXXXXXXX and XXXXXXXXXXXXX 

XXXXXXXXXXXX is on the exempt list, and I have 
verified that their seating capacity is XXXXXX 

XXXXXXXXXXXXXX opened after we put the LET 
database together. It has XXXXXXXXXXXX. I did 
a field visit when they first opened as they had in-
dicated XXXXXXXXXXX. They do have more 
XXXXXXXXX but the owner told me that he was 
XXXXXXXXXXXXXXXXXX. The seating capacity of 
that area would be about 60. I will do a field visit 
after they open this afternoon to verify that they are 
using that area for the dancers. 

XXXXXXXX Revenue Officer III 
Nevada Department of Taxation 
Compliance Division 

[REDACTIONS DONE BY STATE  
BEFORE PRODUCING THIS DOCUMENT] 
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DINO DICIANNO 
__________________________________________________ 

From: Dino Dicianno 
[dicianno@tax.state.nv.us] 

Sent: Sunday, April 24, 2005 4:45 PM 

To: ‘stevens@lcb.state.nv.us’ 

Cc: Ghiggert, Gary 

Subject: SB 247 

Importance: High 

Chris Janzen asked me take a look at the fiscal 
impact of Senator Titus’s new version of SB 247. 
There is no question that the focus of the bill is to tax 
for LET all adult entertainment, except for brothels. 
Currently the vast majority of the revenue that we 
collect comes from the gentlemen’s clubs that have a 
seating capacity greater than 300. For example, $1.2 
million from nightclubs, $1.4 million from raceways, 
$1.0 million from performing arts, $5.2 million from 
gentlemen’s clubs; for a total collected of about $9.0 
million. The remaining venues are minor (i.e., sport-
ing events, etc.). By removing the seating capacity 
and eliminating the other types of venues you would 
then capture all of the remaining gentlemen clubs 
that are currently not paying. There is no question 
that they are a cash cow for LET. My best guess is 
that the fiscal impact of the revised SB 247 would be 
either a wash with a distinct possibility of a potential 
LET venue gain. Those types of venues will not 
disappear because of the additional tax burden; they 
will probably expand since the customer is the one 
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paying the tax. What that gain in LET would be is 
difficult to estimate at such a short notice. In my 
mind it will be at least $4.0 million. In addition, there 
would be a gain in sales tax collected at the ten 
percent level by including all of the gentlemen’s clubs. 
I trust this helps. Call me if you need anything fur-
ther. 

Dino DiCianno, 
Deputy Director – Compliance 
Department of Taxation 
Phone: (775) 684-2070 
Fax: (775) 684-2020 

 ASSEMBLY COMMITTEE/
 WAYS & MEANS 
DATE: 5-26-05   EXHIBIT:  E   
SUBMITTED BY: Senator Titus 

E1 of 12 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 
 
DÈJÁ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a 
DÈJÁ VU SHOWGIRLS; 
LITTLE DARLINGS OF  
LAS VEGAS, L.L.C., d/b/a 
LITTLE DARLINGS; K-KEL, 
INC. d/b/a/ SPEARMINT 
RHINO GENTLEMAN’S 
CLUB; OLYMPUS GARDEN, 
INC. d/b/a OLYMPIC GAR-
DEN; SHAC, L.L.C. d/b/a 
SAPPHIRE; THE POWER 
COMPANY, INC., d/b/a 
CRAZY HORSE TOO  
GENTLEMEN’S CLUB;  
D. WESTWOOD, INC. d/b/a 
TREASURES; and D.I. 
FOOD AND BEVERAGE  
OF LAS VEGAS, L.L.C., 
d/b/a SCORES 

  Plaintiffs, 

v. 

NEVADA DEPARTMENT 
OF TAXATION, NEVADA 
TAX COMMISSION, and 
NEVADA STATE BOARD 
OF EXAMINERS, 

  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Case No. CV-S-06-
00480-RLH-RJJ 

   



App. 197 

MOTION TO DISMISS AMENDED COMPLAINT 

 Come now Defendants, the Nevada Department 
of Taxation (“the Department”) the Nevada Tax 
Commission (“the Commission”), and the Nevada 
State Board of Examiners (“the Board”), hereinafter 
collectively referred to as “Defendants.” through their 
attorneys, Attorney General George Chanos and 
Deputy Attorney General Dennis L. Belcourt, and 
move this Court for dismissal of the Amended Com-
plaint for Declaratory and Injunctive Relief, Damag-
es, and Attorney’s Fees and Costs (“Amended 
Complaint”). This Motion is made under Rule 12(b)(1) 
and (6) of the Federal Rules of Civil Procedure on the 
grounds that the Amended Complaint fails to state a 
claim for relief as to Defendants under 42 USC §1983, 
that assertion of the claims for damages in Federal 
Court is barred under the Eleventh Amendment to 
the United States Constitution, and that this Court 
lacks jurisdiction to consider the relief sought, by 
virtue of the Tax Injunction Act (28 USC §1381). This 
motion is based on the following memorandum of 
points and authorities and on the record herein. 

 
MEMORANDUM OF POINTS  

AND AUTHORITIES 

*    *    * 

a. The Remedy is Plain 

 A remedy is plain if it is not uncertain. Rosewell 
v. LaSalle National Bank, 450 U.S. 503, 516-517, 101 
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S.Ct. 1221, 1231 (1981). NRS Chapter 368A provides 
a well-defined remedy. 

 The Department is required to cause a refund of 
taxes that have been paid more than once or have 
been erroneously or illegally collected. NRS 368A.250. 

 A taxpayer has 3 years after the last day of the 
month following the reporting period to file a claim 
for a refund with the Department. NRS 368A.260(1). 
Filing a timely claim is a prerequisite to maintaining 
a suit for refund or credit. NRS 368A.280(2). A tax-
payer may appeal to the Commission a denial of his 
claim by the Department. NRS 360.245. If the De-
partment does not mail a decision within six months 
of when a claim is filed, the taxpayer may treat the 
claim as denied and appeal to the Commission within 
thirty days after the last day of the six month period. 
NRS 368A.300(2). 

 Within ninety days of denial by the Commission 
of a taxpayer’s appeal of a claim for refund, the 
taxpayer may bring an action in court. NRS 
368A.290. By default, jurisdiction for such actions lies 
in the District Court, Nev. Constit., Art. 6, § 6, NRS 
4.370. Therefore, the Nevada Supreme Court has 
original appellate jurisdiction. Nev. Constit., Art. 6, 
§ 4. See, also, NRS 233B.150. 

 If it were not otherwise crystal clear that the 
issue of constitutionality of the Live Entertainment 
Tax may be raised in court, it is made clear by an 
exemption in NRS 368A.200(5)(a). That provision 
exempts live entertainment that the State of Nevada 
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“is prohibited from taxing under the Constitution, 
laws or treaties of the United States or the Nevada 
Constitution.” 

 Plaintiffs have a clear opportunity to be heard at 
the administrative level and in court by making a 
claim for a refund. If judgment is rendered for the 
Plaintiffs, they would be entitled to a credit against 
amounts they owe and a refund of the balance. NRS 
368A.300(4) and (5). With certain exceptions, prevail-
ing taxpayers are entitled to interest from the date of 
payment.3 

 The Amended Complaint cites NRS 368A.280(1) 
as indicating lack of a remedy. That provision states 
that 

No injunction, writ of mandate or other legal 
or equitable process may issue in any suit, 
action or proceeding in any court against this 
state or against any officer of the State to 
prevent or enjoin the collection under this 
chapter of the tax imposed by this chapter or 
any amount of tax, penalty or interest re-
quired to be collected. 

 The foregoing provision has not yet been con-
strued by the Nevada Supreme Court. Even were it 
construed to prohibit every remedy other than the 

 
 3 The rates are (a) six per cent, if by way of judgment (NRS 
369A.310) and (b) the Nevada prime lending rate plus two per 
cent, under other circumstances (NRS 360.3295.). Exceptions 
are found in NRS 368A.270. 
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refund procedures allowed under NRS 368A.250-.320, 
the refund procedures are adequate. There is no 
requirement that taxpayers be afforded more than 
that. The United States Supreme Court has stated: 

Because we do not believe that Congress in-
tended federal injunctions and declaratory 
judgments to disrupt state tax administra-
tion when state refund procedures are avail-
able, we decline to find an exception in the 
Tax Injunction Act for the appellees’ claims. 
Accordingly, because the appellees could seek 
a refund of their state unemployment insur-
ance taxes, and thereby obtain state judicial 
review of their constitutional claims, we hold 
that their remedy under state law was 
“plain, speedy and efficient” within the 
meaning of the Tax Injunction Act, and con-
sequently, that the District Court had no ju-
risdiction to issue injunctive or declaratory 
relief. 

California v. Grace Brethren Church, 457 U.S. 393, 
417, 102 S.Ct. 2498, 2512-3 (1982).  

*    *    * 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 
 
DÈJÁ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a 
DÈJÁ VU SHOWGIRLS; 
LITTLE DARLINGS OF  
LAS VEGAS, L.L.C., d/b/a 
LITTLE DARLINGS; K-KEL, 
INC. d/b/a/ SPEARMINT 
RHINO GENTLEMAN’S 
CLUB; OLYMPUS GARDEN, 
INC. d/b/a OLYMPIC GAR-
DEN; SHAC, L.L.C. d/b/a 
SAPPHIRE; THE POWER 
COMPANY, INC., d/b/a 
CRAZY HORSE TOO  
GENTLEMEN’S CLUB;  
D. WESTWOOD, INC. d/b/a 
TREASURES; and D.I. 
FOOD AND BEVERAGE  
OF LAS VEGAS, L.L.C., 
d/b/a SCORES 

  Plaintiffs, 

v. 

NEVADA DEPARTMENT 
OF TAXATION, NEVADA 
TAX COMMISSION, and 
NEVADA STATE BOARD 
OF EXAMINERS, 

  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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REPLY TO MOTION TO  
DISMISS AMENDED COMPLAINT 

 Come now Defendants, the Nevada Department 
of Taxation (“the Department”), the Nevada Tax 
Commission (“the Commission”), and the Nevada 
State Board of Examiners (“the Board”), hereinafter 
collectively referred to as “Defendants,” through their 
attorneys, Attorney General George Chanos and 
Deputy Attorney General Dennis L. Belcourt, and 
reply to Plaintiffs’ Opposition to their Motion to 
Dismiss. 

 
MEMORANDUM OF POINTS  

AND AUTHORITIES 

*    *    * 

a. Plainness of Remedy 

 Plaintiffs have not met their burden of pleading 
or proving jurisdiction based on the lack of a plain 
remedy. Plaintiffs allege only the limitations of relief 
in NRS 368A.280(1), which provision appears to bar 
injunctive relief and is interpreted by Plaintiffs to bar 
declaratory relief,2 In a patently unreasonable inter-
pretation, Plaintiffs also interpret said provision to 

 
 2 But see State v. Scotsman Mfg. Co. Inc., 109 Nev. 252, 849 
P.2d 317 (1993) (Scotsman II), which, along with Scotsman 
Manufacturing Co., Inc. v. State of Nevada, 107 Nev. 127, 808 
P.2d 517 (1991) (Scotsman I), involved a similar statute and 
would support the proposition that declaratory relief is available 
notwithstanding NRS 368A.280(1). 
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bar any judicial remedy whatsoever as to the validity 
of the tax in question. 

*    *    * 
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

DÈJÁ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a 
DÈJÁ VU SHOWGIRLS; 
LITTLE DARLINGS OF LAS 
VEGAS, L.L.C., d/b/a LITTLE 
DARLINGS; K-KEL, INC. 
d/b/a/ SPEARMINT RHINO 
GENTLEMAN’S CLUB; 
OLYMPUS GARDEN, INC. 
d/b/a OLYMPIC GARDEN; 
SHAC, L.L.C. d/b/a SAP-
PHIRE; THE POWER COM-
PANY, INC., d/b/a CRAZY 
HORSE TOO GENTLEMEN’S 
CLUB; D. WESTWOOD, INC. 
d/b/a TREASURES; and D.I. 
FOOD AND BEVERAGE  
OF LAS VEGAS, L.L.C.,  
d/b/a SCORES 

  Plaintiffs/Appellants, 

v. 

NEVADA DEPARTMENT OF 
TAXATION, NEVADA TAX 
COMMISSION, and  
NEVADA STATE BOARD  
OF EXAMINERS, 
  Defendants/Appellees. 

No. 06-16634
D.C. No. CV-S-06-
00480 (RLH) (RJJ) 

APPELLEES’ 
ANSWERING 

BRIEF 

 
*    *    * 
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2. The Clubs have a Plain, Speedy and Effi-
cient Remedy Under State Law 

 The Complaint does not allege the lack of a plain, 
speedy and efficient remedy. The remedy is measured 
by procedural, not substantive, sufficiency. Age In-
tern, Inc. v. Miller, 830 F.Supp. 1484, 1492 (N.D.Ga. 
1993). State remedies must afford an opportunity for 
a hearing and judicial determination at which Consti-
tutional challenges to the tax may be raised, but may 
require exhaustion of administrative remedies. Id. 

 
(a.) The Remedy is Plain 

 The Amended Complaint does not allege the lack 
of a plain remedy. At most, it cites to Nev. Rev. Stat. 
§ 368A.280(1), which, when read with the other 
provisions of Nev. Rev. Stat. Chapter 368A, appended 
to the Amended Complaint as an exhibit, and case 
law, do not indicate the lack of a plain remedy. 

 A remedy is plain if it is not uncertain, Rosewell 
v. LaSalle National Bank, 450 U.S. 503, 516-517, 101 
S.Ct. 1221, 1231 (1981). Nev. Rev. Stat. Chapter 368A 
provides a well-defined remedy. 

 The Department is required to cause a refund of 
taxes that have been paid more than once or have 
been erroneously or illegally collected. Nev. Rev. Stat. 
§ 368A.250. 

 A taxpayer has 3 years after the last day of the 
month following the reporting period to file a claim 
for a refund with the Department. Nev. Rev. Stat. 
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§ 368A.260(1). Filing a timely claim is a prerequisite 
to maintaining a suit for refund or credit. Nev. Rev. 
Stat. § 368A.280(2). A taxpayer may appeal to the 
NTC a denial of his claim by the Department. Nev. 
Rev. Stat. § 360.245. If the Department does not mail 
a decision within six months of when a claim is filed, 
the taxpayer may treat the claim as denied and 
appeal to the NTC within thirty days after the last 
day of the six month period. Nev. Rev. Stat. 
§ 368A.300(2). 

 Within ninety days of denial by the NTC of a 
taxpayer’s appeal of a claim for refund, the taxpayer 
may bring an action in court. Nev. Rev. Stat. 
§ 368A.290. Jurisdiction for such actions lies in the 
District Court. Nev. Const., art. 6, § 6,3 Nev. Rev. Stat. 
§ 4.370.4 Therefore, the Nevada Supreme Court has 
original appellate jurisdiction. Nev. Const., art. 6, § 4. 

 If it were not otherwise crystal clear that the 
issue of constitutionality of the Live Entertainment 
Tax may be raised in court, it is made clear by an 
exemption in Nev. Rev. Stat. § 368A.200(5)(a). That 
provision exempts live entertainment that the State 
of Nevada “is prohibited from taxing under the  

 
 3 This section of the Nevada Constitution provides in 
pertinent part: “The District Courts in the several Judicial 
Districts of this State have original jurisdiction in all cases 
excluded by law from the original jurisdiction of justices’ 
courts.”) 
 4 Action for tax refund not among listed bases for justice 
court jurisdiction. 
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Constitution, laws or treaties of the United States or 
the Nevada Constitution.” 

 The Clubs have a clear opportunity to be heard at 
the administrative level and in court by making a 
claim for a refund. If judgment is rendered for the 
Clubs, they would be entitled to a credit against 
amounts they owe and a refund of the balance. Nev. 
Rev. Stat. § 368A.300(4) and (5). With certain excep-
tions, prevailing taxpayers are entitled to interest 
from the date of payment.5 

 The Amended Complaint cites Nev. Rev. Stat. 
§ 368A.280(1) as indicating lack of a. remedy. That 
provision states as follows: 

No injunction, writ of mandate or other legal 
or equitable process may issue in any suit, 
action or proceeding in any court against this 
state or against any officer of the State to 
prevent or enjoin the collection under this 
chapter of the tax imposed by this chapter or 
any amount of tax, penalty or interest re-
quired to be collected. 

 The foregoing provision has not yet been directly 
construed by the Nevada Supreme Court.6 Even were 

 
 5 The rates are (a) six percent, if by way of judgment (Nev. 
Rev. Stat. § 368A.310) and (b) the Nevada prime lending rate 
plus two per cent, under other circumstances (Nev. Rev. Stat. 
§ 360.2935.). Exceptions are found in Nev. Rev. Stat. § 368A.270. 
 6 Nev. Rev. Stat. § 368A.280(1) was manifestly drawn from 
provisions in the Nevada sales tax chapters, Nev. Rev. Stat. 

(Continued on following page) 
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it construed to prohibit every remedy other than the 
refund procedures allowed under Nev. Rev. Stat. 
§§ 368A.250-368A.320, the refund procedures are 
efficient. There is no requirement that taxpayers be 
afforded more than that. The United States Supreme 
Court has stated: 

Because we do not believe that Congress in-
tended federal injunctions and declaratory 
judgments to disrupt state tax administra-
tion when state refund procedures are avail-
able, we decline to find an exception in the 
Tax Injunction Act for the appellees’ claims. 
Accordingly, because the appellees could seek 
a refund of their state unemployment insur-
ance taxes, and thereby obtain state judicial 
review of their constitutional claims, we 
hold that their remedy under state law was 
“plain, speedy and efficient” within the 
meaning of the Tax Injunction Act, and con-
sequently, that the District Court had no ju-
risdiction to issue injunctive or declaratory 
relief. 

California v. Grace Brethren Church, 457 U.S. 393, 
417, 102 S.Ct. 2498, 2512, 2513 (1982). 

 It is clear, therefore, that Nev. Rev. Stat. Chapter 
368A confers upon the taxpayer a plain remedy in the 
form of the right to bring an action in state district 
court upon denial of a claim for refund by the NTC. 

 
Chapter 372 and 374. See Nev. Rev. Stat. § 372.670 and Nev. 
Rev. Stat. § 374.675. 
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The District Court properly rejected the Clubs’ efforts 
to nullify Nev. Rev. Stat. § 368A.290-.300 through a 
misinterpretation of Nev. Rev. Stat. § 368A.280. E.R. 
47. The District Court further noted that the Nevada 
Supreme Court had specifically recognized a judicial 
remedy in the face of parallel language in Nev. Rev. 
Stat. Chapters 372 and 374. State, Nevada Dept. of 
Taxation v. Scotsman Mfg. Co., Inc., 109 Nev. 252, 849 
P.2d 317 (1993), E.R. 48.7 

 Scotsman involved an action for declaratory relief 
by a taxpayer challenging application of the sales tax 
to it. The various components of the sales tax in 
Nevada are governed by procedures set forth in Nev. 
Rev. Stat. Chapters 372 and 374, which contained 
provisions with respect to judicial review that are 
almost identical to those in Nev. Rev. Stat. Chapter 
368A. For example, Nev. Rev. Stat. § 372.670 and Nev. 
Rev. Stat. § 374.675, applicable to the sales taxes, and 
Nev. Rev. Stat. § 368A.280(1), applicable to the Live 
Entertainment tax, are substantially identical: 
  

 
 7 Even if Scotsman is merely persuasive, not determinative, 
of the State court’s interpretation of Nev. Rev. Stat. 
§ 368A.280(1), it should carry sufficient weight against the 
Clubs’ unproven arguments concerning the lack of a remedy. Cf. 
Franchise Tax Board v. Alcan Aluminum Limited, 493 U.S. 331, 
341, 110 S.Ct. 661, 667 (1990) (Supreme Court declined to 
assume that California court would not afford opportunity to 
seek relief, noting California intermediate appellate decision 
supportive of such an opportunity). 
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Sales Taxes 

Nev. Rev. Stat. § 372.670: “No injunction, writ of 
mandate or other legal or equitable process may 
issue in any suit, action or proceeding in any 
court against this State or against any officer of 
the State to prevent or enjoin the collection under 
this chapter of any tax or any amount of tax re-
quired to be collected.” 

Sales Taxes 

Nev. Rev. Stat. § 374.675: “No injunction or writ 
of mandate or other legal or equitable process 
shall issue in any suit, action or proceeding in 
any court against the State, a county, any officer 
thereof to prevent or enjoin the collection under 
this chapter of any tax or any amount of tax re-
quired to be collected.” 

Live Entertainment Tax 

Nev. Rev. Stat. § 368A.280(1): “No injunction, 
writ of mandate or other legal or equitable pro-
cess may issue in any suit, action or proceeding 
in any court against this State or against any of-
ficer of the State to prevent or enjoin the collec-
tion under this chapter of the tax imposed by this 
chapter or any amount of tax, penalty or interest 
required to be collected.” 

 Applying the sales tax law to the matter before it, 
the Nevada Supreme Court in Scotsman found not 
only that the taxpayer was entitled to challenge the 
Constitutionality of the tax as applied to it, but, 
under the circumstances, it could do so without 



App. 211 

having exhausted administrative remedies. Id. at 
255-6, 849 P.2d at 320-1. 

 The Clubs take the position that Nev. Rev. Stat. 
§ 368A.280(1) should be construed to bar any judicial 
remedy for taxpayers. In doing so, the Clubs do not 
harmonize Nev. Rev. Stat. § 368A.280(1) with the 
remedy clearly laid out in Nev. Rev. Stat. § 368A.290, 
they do not distinguish Scotsman, and they do not 
cite any other Nevada legal authority in support of 
their position. The Clubs’ instead attempt to apply 
Tax Injunction Act decisions to interpret Nev. Rev. 
Stat. § 368A.280(1) in order to preclude any judicial 
remedy whatsoever. However, the Tax Injunction Act 
has its own unique gloss, which is heavily based on 
legislative history. See, e.g., California v. Grace Breth-
ren Church, supra, 457 U.S. at 417, 102 S.Ct. at 2512-
3 (1982). The Clubs provide no basis for applying this 
gloss to Nev. Rev. Stat. § 368A.280(1). 

 Under the circumstances, the District Court’s 
interpretation of Nev. Rev. Stat. § 368A.280(1) as 
merely preventing “preemptive strikes” (E.R. 47) is 
clearly more in accord with Nevada law. It does no 
violence to the judicial remedy laid out in Nev. Rev. 
Stat. § 368A.290. It is wholly consistent with Scots-
man. 
  



App. 212 

 In summary, it is incumbent on the Clubs to 
demonstrate that their remedy is uncertain. Fran-
chise Tax Board v. Alcan Aluminum Limited, supra, 
493 U.S. at 341, 110 S.Ct. at 667. They have failed to 
do so. 

*    *    * 
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DISTRICT COURT, CLARK COUNTY, NEVADA 
 

DEJA VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a 
Deja Vu Showgirls, LITTLE 
DARLINGS OF LAS VEGAS, 
L.L.C., d/b/a Little Darlings, 
K-KEL, INC., d/b/a/ Spear-
mint Rhino Gentleman’s 
Club, OLYMPUS GARDEN, 
INC., d/b/a Olympic Garden, 
SHAC, L.L.C. d/b/a Sapphire, 
THE POWER COMPANY, 
INC., d/b/a Crazy Horse  
Too Gentlemen’s Club, 
D. WESTWOOD, INC., d/b/a 
Treasures, and D.I. FOOD 
AND BEVERAGE OF LAS 
VEGAS, LLC, d/b/a Scores, 

Plaintiffs, 

v. 

NEVADA DEPARTMENT  
OF TAXATION, NEVADA 
TAX COMMISSION, and  
NEVADA STATE BOARD  
OF EXAMINERS, and 
MICHELLE JACOBS, in  
her official capacity only, 

Defendants. 

CASE NO.: A533273
DEPT. NO.: IX 
DOCKET NO.: ___ 

VERIFIED  
COMPLAINT FOR 
DECLARATORY 
AND INJUNCTIVE 
RELIEF, 
DAMAGES, AND 
ATTORNEY FEES 
AND COSTS 

(Filed Dec. 19, 2012)
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 NOW COMES Plaintiffs, Deja Vu Showgirls of 
Las Vegas, L.L.C., d/b/a Deja Vu Showgirls, Little 
Darlings of Las Vegas, L.L.C., d/b/a Little Darlings, 
K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club, 
Olympus Garden, Inc., d/b/a Olympic Garden, SHAC, 
L.L.C., d/b/a Sapphire, The Power Company, Inc., 
d/b/a Crazy Horse Too Gentlemen’s Club, D. West-
wood, Inc., d/b/a Treasures, and DI. Food & Beverage 
of Las Vegas, LLC, d/b/a Scores (collectively referred 
to herein as the “Plaintiff ”), by and through their 
attorneys, and state for their complaint against 
Defendants Nevada Department of Taxation, Nevada 
Tax Commission, Nevada State Board of Examiners, 
and Michelle Jacobs in her official capacity only 
(collectively referred to herein as the “Defendants”), 
as follows: 

*    *    * 

36. The Plaintiffs all present upon their business 
premises some form of live “exotic” performance 
dance entertainment. Some of the Plaintiffs pre-
sent live clothed and “topless” female perfor-
mance dance entertainment, and others of the 
Plaintiffs present live clothed, “topless” and fully 
nude female performance dance entertainment; 
all of which is non-obscene. The non-obscene per-
formance dance entertainment presented on the 
establishments operated by the Plaintiffs consti-
tutes speech and expression, as well as a form of 
assembly, protected by not only Article I, §§ 9 and 
10, of the Nevada Constitution, but the First and 
Fourteenth Amendments to the United States 
Constitution, as well. 
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*    *    * 

39. Plaintiffs have filed this action in order to protect 
their fundamental constitutional rights from in-
fringement by the enforcement of Chapter 368A, 
which they contend is unconstitutional on its face 
as it imposes a tax directly on “live entertain-
ment;” an activity which is protected by Article I, 
§§ 9 and 10 of the Nevada Constitution as well as 
the First and Fourteenth to the United States 
Constitution. Chapter 368A is therefore a direct 
tax on “First Amendment” freedoms, and in par-
ticular on live exotic performance dance enter-
tainment. 

*    *    * 
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[SEAL] STATE OF NEVADA 
DEPARTMENT OF TAXATION 
Web Site: http://tax.state.nv.us 
1550 College Parkway, Suite 115 
Carson City, Nevada 89706-7937 

Phone: (775) 684-2000 Fax: (775) 684-2020 

LAS VEGAS OFFICE 
Grant Sawyer Office Building, Suite 1300 

555 E. Washington Avenue 
Las Vegas, Nevada, 89101 

Phone: (702) 486-2300 Fax: (702) 486-2373 

JIM GIBBONS 
Governor 

THOMAS R. SHEETS 
Chair, Nevada  

Tax Commission 

DINO DICIANNO 
Executive Director 

 RENO OFFICE
4600 Kietzke Lane 

Building L, Suite 235 
Reno, Nevada 89502 

Phone: (775) 688-1295 
Fax: (775) 688-1303 

HENDERSON OFFICE
2550 Paseo Verde  

Parkway Suite 180 
Henderson, Nevada 89074

Phone: (702) 486-2300 
Fax: (702) 486-3377 

March 21, 2008 

Diana L. Sullivan 
Ghanem Sullivan 
930 South Fourth Street, Suite 210 
Las Vegas, NV 89101 

Re: K-Kel, Inc. 
Request for Refund of Live Entertainment Tax 

Dear Ms. Sullivan: 

This letter is sent to acknowledge receipt of the notice 
of appeal filed on behalf of the above-referenced 



App. 217 

taxpayer (hereinafter “Taxpayer”) in response to the 
Department’s letter, dated February 5, 2008, denying 
Taxpayer’s claim for refund. Taxpayer had requested 
a refund of Live Entertainment Tax for the period of 
December 2004. 

This letter is also sent to notify Taxpayer that the 
Department will hold Taxpayer’s case in abeyance 
pending the outcome of the case known as K-Kel, Inc., 
d/b/a Spearmint Rhino Gentlemen’s Club, et al. vs. 
Nevada Department of Taxation, et al., Case No. 
A554970, currently pending in the District Court, 
Clark County, as the issues in both cases are substan-
tially similar. 

In the meantime, should Taxpayer decide to discon-
tinue its pursuit of a refund, please withdraw the 
appeal in writing.  

Should you have any questions, please call me at 
(775) 684-2070. 

Sincerely, 

/s/ Christopher Nielsen 
Christopher G. Nielsen 
Deputy Executive Director 
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STATE OF NEVADA 

TAX COMMISSION 

TELECONFERENCED OPEN MEETING 

MONDAY, JULY 9, 2007 

CARSON CITY AND LAS VEGAS, NEVADA 

*    *    * 

  [30] [ATTORNEY DAVID POPE FOR NEV. 
DEPT. OF TAXATION]: It’s also important to men-
tion NAC 368A.170 which requires that if it is deter-
mined that a refund is appropriate in this case, that 
the taxpayer would first have to establish that any 
amounts of the refund could be or have been actually 
refunded to the patrons of the taxpayer, and there 
has been no indication in this case that there is any 
ability of the taxpayer to refund that money to the 
patrons. 

 With that, the Department has nothing further. 

*    *    * 
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STATE OF NEVADA 

TAX COMMISSION 

TELECONFERENCED OPEN MEETING 

MONDAY, AUGUST 6, 2007 

CARSON CITY AND LAS VEGAS, NEVADA 

*    *    * 

  [9] MR. POPE [FOR THE DEPARTMENT]: 
To the extent that the tax is applicable it’s to be 
collected from the patrons of the gentlemen’s clubs, 
and in fact, there is to be an accounting or should 
have been an accounting by the gentlemen’s club six 
days after they indicated that they were entitled to a 
refund. 

 I think that they may have some approach to 
that and it may lead to further argument, so I think 
it’s still an issue that is applicable and we’ll have to 
address. 

*    *    * 
  [10] [MR. SHAFER FOR THE TAXPAYERS]: 

*    *    * 
However, in an effort just to make sure that I had an 
appropriate record, what I did and I gave this to Mr. 
Belcourt this morning, I have prepared affidavits on 
behalf of four of the clients in the time period that we 
had for the taxpayers, in the time period we had that 
talks about the fact that the tax is taken out of the 
receipts of the business for the admissions which, 
depending upon the way the tax operates and the 
definition of admission, also includes merchandise, 
food and refreshments. 
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 Now, I guess what the Commission, I’m sorry, 
what the Department would say is that if a customer 
buys Coca-Cola, for us to get a refund of this tax, we 
have to get the name and address of every person 
buying a Coca-Cola or a beer coming in the facility 
and I don’t think any of you in your real life experi-
ences have ever had anytime where you went to buy 
food and drink and had to give your name and ad-
dress, and that doesn’t happen here. 

 What the affidavits say is that none of the fa-
cilities have raised their admission fees in order to 
recoup the tax, the tax merely is deducted out of 
the general receipts of the business and it’s the busi-
nesses’ money that [11] we’re trying to get back. 

*    *    * 
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BEFORE THE NEVADA TAX COMMISSION 
 
IN RE: 

OLYMPUS GARDEN, INC., D.I. 
FOOD & BEVERAGE OF LAS 
VEGAS, LLC, SHAC, L.L.C., D. 
WESTWOOD, INC., K-KEL, INC., 
THE POWER COMPANY, INC. 

         Appellants. 

)
) 
) 
) 
) 
) 
) 
) 

 
AFFIDAVIT OF PETER FEINSTEIN 

Peter Feinstein, being first duly sworn, deposes and 
says: 

1. I am an adult resident of the State of California, 
and I make this affidavit based upon personal knowl-
edge. 

2. I am the Managing Member of SHAC, LLC, doing 
business as Sapphire, located at 3025 Industrial 
Road, Las Vegas, Nevada, 89109. 

3. Since the Live Entertainment Tax was imposed 
upon SHAC, LLC, in 2004, it has not raised its ad-
mission charge, or its costs for food, beverage or 
merchandise, in amounts equivalent to the Live 
Entertainment Taxes due on such charges, as a 
way to recoup the Live Entertainment Taxes owed 
on such charges/purchases. SHAC, LLC has, however, 
raised the prices on such charges/purchases in 
amounts equivalent to its competitors in the Las 
Vegas area, but this increase was not based on the 
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Live Entertainment Tax. In addition, SHAC, LLC, 
has never assessed, and the customers of SHAC, LLC, 
have never paid, an “add on” fee, whether segregated 
or not, for admission charges, food, refreshments and 
merchandise, in order to account for the Live Enter-
tainment Taxes owed on such charges/purchases. 

4. SHAC, LLC, pays the Live Entertainment Tax by 
simply determining the amount of revenues for tax-
able admission charges, food, refreshments and mer-
chandise, and remitting the appropriate statutory 
percentage of those charges/purchases to the Nevada 
Tax Department. As such, the Live Entertainment 
Taxes that have been paid by SHAC, LLC, have come 
out of the revenues that the club would have other-
wise realized, have reduced the profits of the club 
commensurately, and do not represent some sort of 
additional charge to the customer as a separate fee 
for the amount of the Live Entertainment Tax due. 
Consequently, any refund of the Live Entertain- 
ment Taxes that have been paid to date are owed ex-
clusively to SHAC, LLC, and not to the customers of 
its club. 

FURTHER DEPONENT SAYETH NOT. 

Dated: August July 31, 2007 /s/ Peter Feinstein  
  Peter Feinstein 
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 Subscribed and sworn to before me this 1 day of 
August, 2007. 

/s/ David Starrett  

Notary Public, Clark County, Nevada 
My commission expires May 9, 2009  
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

* * * * * 

DEJA VU SHOWGIRLS 
OF LAS VEGAS, LLC,  
et al. 

     Plaintiffs, 

vs. 

NEVADA DEPARTMENT  
OF TAXATION  
NEVADA TAX  
COMMISSION, et al., 

     Defendants.  

. 

. 

. 

. 

. 

. 

. 

. 

. 

. 

. 

CASE NO. A-533273

DEPT. NO. 9 

Coordinated With: 

A-554970 

Transcript  
of Proceedings 

. . . . . . . . . .
 

BEFORE THE 
HONORABLE JENNIFER TOGLIATTI, 

DISTRICT COURT JUDGE 

PLAINTIFF’S MOTION FOR PRELIMINARY 
INJUNCTION/SEPARATION OF POWERS 

ISSUE, DISCOVERY ISSUES; AND  
TRIAL SCHEDULING ISSUES 

THURSDAY, DECEMBER 9, 2010 

*    *    * 

  [33] MS. RAKOWSKY [FOR THE NEV. 
DEPT. OF TAXATION]: Thank you. First of all, 

*    *    * 

 Secondly, with regards to the issue of him not get-
ting refunds, I believe Mr. Shafer’s kind of, misquoting 
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the [34] statute as far as the ability for the Depart-
ment to give refunds. The imposition of the tax is 
contained in NRS 368(a).200. And Sections 3 and 4, it 
says that a business entity that collects an amount 
taxable pursuant to Subsection 1 is liable for the tax 
imposed. But it’s entitled to collect the reimburse-
ment for any person. 

 So in other words, they have to pay that tax on 
the admission. They can collect it separately from 
their patrons, or they can include it in the ticket price 
and then make out the check. It says any ticket for 
live entertainment must stay with the tax imposed by 
this sections, including the price of the ticket. If the 
ticket does not include such a statement, the taxpay-
er shall pay the tax based on the face amount of the 
ticket. 

 He says his – his people have not been collecting 
the tax, they’ve been paying it. So if he can verify the 
fact that that LET tax has come out of the pockets of 
his clients, he’s entitled to – he – he will be entitled to 
refund if he wins this case, with interest. 

  THE COURT: Have you done discovery on 
that? 

  MR. SHAFER: She wasn’t there at the 
proceeding. 

  MS. RAKOWSKY: I’m reading the statute, 
Your Honor, I was reading the statute. 

  MR. SHAFER: I – you know, all – all I can 
say is the first I ever heard of the NAC was when – I 
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don’t remember [35] which one of you guys brought it 
up. One of them brought it up at the administrative 
proceeding. We had a – for some reason, and I don’t 
remember why it was, we had an adjournment of the 
administrative proceeding for a few weeks, maybe a 
month or something, and in that time, you know, I 
talked to my clients and we submitted affidavits in 
regard to what went on. 

 And I believe in one of the pleadings we point out 
that in the ruling of, if I’m using the word “commis-
sioners” is correct, one of the commissioners said, and 
I would also note that – and I’m-paraphrasing – 
because they didn’t comply with the NAC they 
wouldn’t be entitled to the refund anyway. And that’s 
something that you or your successor is going to have 
to make a determination on. 

 Now, you know, I’m not saying that right or 
wrong. I’m saying what they argued as a way to 
preclude us from trying to get back our tax refund in 
the administrative proceeding that is directly in front 
of Your Honor by way of appeal. 

  THE COURT: So was that argued? 

  MR. POPE [FOR THE DEPARTMENT]: 
Your Honor, I was part of the administrative proceed-
ing along with another deputy, Dennis BelCourt, an 
so Mr. Doerr and Ms. Rakowsky were not there. And, 
you know, I think one of the things that plaintiffs are 
going to have to show is how they did handle that – 
that issue. Did they include the tax and did they have 
a sign on [36] the wall or did they not? 
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 And – and, you know, we haven’t gotten to that 
point yet. 

  THE COURT: And because if they did not, 
then the State’s Position would be what? 

  MR. POPE: Well, I’m not sure, and I don’t 
know that we’re here to say that today. But it de-
pends upon what they did and what evidence they 
have to show what they did. 

  THE COURT: Well, let me ask you this. If 
you took a position before in an administrative pro-
ceeding, is it your – is it your –  

  MR. POPE: I’m not sure if we took it in 
administrative proceeding or, I mean, took a position, 
or if what Mr. Shafer just said, a commissioner recit-
ed a regulation. I don’t recall, Your Honor, I’m not – 
I’m not sure. 

*    *    * 

  [37] MR. DOERR [FOR THE DEPARTMENT]: 
The refund can go back to the person who [38] paid it. 
That may be – and for sales and use tax purposes, 
that’s the customer that’s not the retailer. 

  THE COURT: Is there anything that 
doesn’t allow a company to pay it and just – I mean, 
your – is it going to be the State’s position oh, its 
included in the – it’s included in the price –  

  MR. DOERR: Well –  

  THE COURT: – of the ticket –  
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  MR. DOERR: Well, Your Honor –  

  THE COURT: – and they didn’t keep that 
information. You haven’t taken a position on that one 
way or another you’re saying to me? 

  MR. DOERR: I’m not saying that. I’m 
saying that in fact, I believe in our first argument, I 
argued that I don’t think it could ever be construed to 
have been not paid by their customer. It’s the custom-
er who bears the burden of the tax, the retailer under 
sales and use tax, the club in this case, is the collec-
tion agent. They’re not the payer, they’re the remitter. 
They remit the tax. They don’t pay the tax, they get it 
from their client –  

  THE COURT: So hypothetically someone 
has a – has an issue before the tax commissioner or 
commission, and is there a history of – of commis-
sioner decisions where there have been refunds when 
– when there wasn’t specific patron information or 
was it – were they denied? I mean, that’s [39] pretty 
simple. I’m thinking this isn’t – might be the first 
constitutional challenge, but it can’t be the first 
challenge of a taxpayer for a refund. 

  MR. DOERR: I believe – I’m not sure it’s 
ever gotten there. If the taxpayer shows the Depart-
ment that they have given the money back, and it’s 
defined in the statute what they’re supposed to do 
and how they’re supposed to make that proof, we 
don’t go to the commission. They’ve shown that they 
gave it back to the person who paid it. They need to 



App. 229 

have an affidavit from the person saying, I paid it and 
they gave me my tax money back. 

 So they have to pay the money out of their pocket 
back to their customer, then come to us for the re-
fund. I’m not sure it’s ever gone to the commission 
where they’ve shown that. 

  MR. SHAFER: And – and –  

  MR. DOERR: The Department decides 
that. Now, it probably hasn’t been done with respect 
to a live entertainment tax. 

  MR. SHAFER: I don’t think so. 

  MR. DOERR: Because this is a new one. 
This is – this is younger, but I can tell you with 
respect to sales and use tax, the law speaks to who 
can get the refund. 

 Now, again, Your Honor, I would suggest that the 
whole issue, that this really should not be here about 
facts. [40] This should – that issue about the refund 
should be here on a Petition for Judicial Review. And 
we’ve considered filing a motion to sever that part off 
and letting the Constitution – constitutional argu-
ment go forward here. 

  THE COURT: I understand, but to some 
degree they are intertwined because from the – from, 
you know –  

  MR. DOERR: I understand. 
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  THE COURT: – here – I Mean, you know, 
in its incredibly basic layman terms, you know, your 
position is there’s a speedy adequate remedy at law, 
money with interest, just like every other, you know, 
money with interest, judge. 

  MR. SHAFER: Just like every other state. 

  THE COURT: And if they choose not to 
keep track of who’s paying it because, you know, it’s – 
it’s – it chills the strip club patronage, then that’s 
their decision. That’s basically what you’re arguing to 
me. 

  MS. RAKOWSKY: On the other hand, if 
this is declared unconstitutional it’s a whole different 
issue. That means that the statute doesn’t exist. That 
means that the reg doesn’t exist. So – so we’re not 
totally precluding this because if this is declared 
unconstitutional it’s gone. It’s gone for everybody. It’s 
not just gone for 14 people. 

  THE COURT: Well, if it’s declared uncon-
stitutional, then it doesn’t matter whether you wrote 
down the name of the person –  

  [41] MS. RAKOWSKY: Right. 

  THE COURT: – who paid or not. 

  MS. RAKOWSKY: Because – because the 
statute – and that’s what –  

  THE COURT: Or maybe it does. Does it? 

  MR. SHAFER: Unless you can’t enjoin it. 
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  THE COURT: How many – how many tax – 
how many tax law – how many – how many states 
have collected tax on something that’s been later 
declared unconstitutional and that the – the state 
said, you know, we know it wasn’t – it wasn’t sup-
posed to be your money so we’re not giving it back to 
you, we’ll have an abandoned property fund or a – 
you know, we’ll – I mean, how – how – has that ever 
happened –  

  MR. POPE: Your Honor –  

  THE COURT: – in the history of ever and – 
and how was it managed? 

  MR. POPE: I don’t have statistics, but it 
goes to who has the right to request the refund. So in 
– in the sales and used tax context, the incidents of 
the tax is ultimately on the consumer, but the retailer 
has the burden to collect and remit the tax. And so if 
– if the retailer has collected the tax, then they have 
to show that they’ve given it back to the customer 
before they can request the refund. 

 In this case, you know, I don’t know that it’s been 
so clearly decided with the LET. I don’t know that it’s 
ever [42] gone there. 

  MR. DOERR: And I think the commission 
said, we don’t think this is unconstitutional, you don’t 
get a refund. So that issue – you know, again, I think 
that that question should be here on judicial review. 

  MR. POPE: What the – what the statute 
says, Your Honor, is a business entity that collects 
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any amount that is taxable, pursuant to the LET, is 
liable for the tax imposed, but is entitled to collect 
reimbursement from any person paying that amount. 

  MS. RAKOWSKY: So they’re paying – it’s a 
pay first. They’re paying it. They’re entitled to collect 
it if they want, but if they don’t want it, they still 
have to pay it. 

  MR. SHAFER: Your Honor 

  MR. DOERR: It comes from the customer. 

  MR. SHAFER: Your Honor –  

  MR. DOERR: The receipts, it comes from 
the customer. 

  MR. SHAFER: I can’t even get the State of 
Nevada to have one consistent argument of whether 
we are the payer or the remitter. If we are the remit-
ter, and we can’t show that we can give it back to the 
customer, which I’m acknowledging we can’t, because 
I’ve told you that in the record are affidavits to that 
effect, we don’t get it back. 

*    *    * 
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DISTRICT COURT  

CLARK COUNTY, NEVADA 
 
DÉJÀ VU SHOWGIRLS OF 
LAS VEGAS, L.L.C., d/b/a Déjà 
vu Showgirls, LITTLE  
DARLINGS OF LAS VEGAS, 
L.L.C., d/b/a Little Darlings,  
K-KEL, INC. d/b/a Spearmint 
Rhino Gentlemen’s Club, 
OLYMPUS GARDEN, INC., 
d/b/a Olympic Garden, SHAC, 
L.L.C., d/b/a Sapphire, THE 
POWER COMPANY, INC., 
d/b/a Crazy Horse Too Gentle-
men’s Club, D. WESTWOOD, 
INC., d/b/a Treasures, and D.I. 
FOOD & BEVERAGE OF LAS 
VEGAS, L.L.C., d/b/a Scores, 

   Plaintiffs, 

vs. 

NEVADA DEPARTMENT OF 
TAXATION, NEVADA TAX 
COMMISSION, NEVADA 
STATE BOARD OF EXAMIN-
ERS, and MICHELLE 
JACOBS, in her official  
capacity only, 

   Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 06A533273
Dept. No. XI 

Coordinated with: 

Case No. 08A554970
Dept. No. XI 

DEFENDANTS’ 
MOTION TO 
COMPEL ON AN 
ORDER SHORT-
ENING TIME 

(Filed Aug. 16, 2011)
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K-KEL, INC. d/b/a Spearmint 
Rhino Gentlemen’s Club; 
OLYMPUS GARDEN, INC., 
d/b/a Olymic Garden; SHAC, 
L.L.C., d/b/a Sapphire; THE 
POWER COMPANY, INC., 
d/b/a Crazy Horse Too Gentle-
men’s Club; D. WESTWOOD, 
INC., d/b/a Treasures, and D.I. 
FOOD & BEVERAGE OF LAS 
VEGAS, L.L.C., d/b/a Scores, 

      Plaintiffs, 

v. 

NEVADA DEPARTMENT 
OF TAXATION; NEVADA 
TAX COMMISSION; and 
NEVADA STATE BOARD 
OF EXAMINERS, 

      Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Case No. 08A554970
Dept. No. XI 

 
 COMES NOW, Defendants, NEVADA DEPART-
MENT OF TAXATION, NEVADA TAX COMMIS-
SION, NEVADA STATE BOARD OF EXAMINERS, 
and MICHELLE JACOBS, in her official capacity 
only (hereinafter collectively “Department”), by and 
through its attorneys, Catherine Cortez Masto, At-
torney General, and Vivienne Rakowsky, Deputy 
Attorney General, and hereby moves this Court for an 
Order to Compel Plaintiffs pursuant to NRCP 34 and 
37 to produce documents pursuant to the Request for 
Production served on May 25, 2011. This Motion  
is based on all pleadings and papers on file, the 
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attached Memorandum of Points and Authorities and 
any oral arguments the Court may allow at the time 
of the hearing on this matter. 

 DATED this 15th day of August, 2011. 

Respectfully submitted: 

CATHERINE CORTEZ MASTO  
Attorney General 

 By: /s/ Vivienne Rakowsky
  DAVID J. POPE

Senior Deputy Attorney General
BLAKE A. DOERR 
Senior Deputy Attorney General
VIVIENNE RAKOWSKY 
Deputy Attorney General 
Attorneys for Defendants 

 

 
*    *    * 

III. ARGUMENT 

*    *    * 

 In this case, as soon as the Defendants received 
the responses, Defendants immediately contacted 
counsel for Shac, LLC and counsel for the Plaintiffs 
and requested EDCR 2.34 conferences. Separate 
conferences were held with counsel for Shac, LLC and 
counsel for the Plaintiffs. During the course of both 
telephonic conferences, counsel for the Defendants 
discussed the scope of discovery allowed under the 
Rules of Civil Procedure and further explained the 
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Defendants’ reasoning and statutory basis for the 
requests, stating: 1) no audit had been performed and 
the numbers had to be verified pursuant to NRS 
360.236 and NRS 368A.250; 2) pursuant to NAC 
368A.170 it is necessary to determine whether the 
club owner or the patron paid the tax; 3) because the 
Plaintiffs have claimed in the Complaint that the 
statute has chilled their speech and had an impact on 
their business, it is necessary to compare the amount 
of business prior to and since the adoption of LET; 
and 4) before processing any refunds, it is necessary 
to determine if the taxpayer owes any other tax. NRS 
360.236. (Any overpayment must be credited against 
any other such tax or fee then due from the taxpayer 
or other person before any portion of the overpayment 
may be refunded). 

*    *    * 

 The Department must also determine whether 
the club collected the LET tax from its customers or 
whether the club paid the LET tax without collecting 
from its customers. Nevada Administrative Code 
368A.170 specifically applies to the LET and pro-
vides:  

 NAC 368A.170 Over-collection of tax: 
Duties of taxpayer and Department. 
(NRS 360.090, 368A.140) 

 1. As used in this section, “over-
collection” means any amount collected as a 
tax on live entertainment that is exempt 
from taxation pursuant to subsection 5 of 
NRS 368A.200, or any amount in excess of 



App. 237 

the amount of the applicable tax as comput-
ed in accordance with subsections 1 to 4, in-
clusive, of NRS 368A.200. 

 2. Any over-collection must, if possible, 
be refunded by the taxpayer to the patron 
from whom it was collected. 

 3. A taxpayer shall: 

 (a) Use all practical methods to deter-
mine any amount to be refunded pursuant to 
subsection 2 and the name and address of 
the person to whom the refund is to be made. 

 (b) Within 60 days after reporting to 
the Department that a refund must be made, 
make an accounting to the Department of all 
refunds paid. The accounting must be ac-
companied by any supporting documents re-
quired by the Department. 

 4. If a taxpayer is unable for any rea-
son to refund an over-collection, the taxpayer 
shall pay the over-collection to the Depart-
ment. 

 5. If an audit of a taxpayer reveals the 
existence of an over-collection, the Depart-
ment shall: 

 (a) Credit the over-collection toward 
any deficiency that results from the audit, if 
the taxpayer furnishes the Department with 
satisfactory evidence that the taxpayer has 
refunded the over-collection as required by 
subsection 2. 
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 (b) Within 60 days after receiving no-
tice from the Department that a refund must 
be made, seek an accounting of all refunds 
paid. The accounting must be accompanied 
by any supporting documents required by 
the Department. 

(Added to NAC by Tax Comm’n by R212-03, 
eff. 12-4-2003) 

 All of this information would be fleshed out with 
the discovery requested through the Defendants 
Request for Production Documents, Ex. “A” 

*    *    * 
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*    *    * 

  [90] ACTING CHAIRMAN LAMBERT: Ex-
cuse me, can we get a second before we discuss this 
motion? Whoops, I think I just stopped a second, so 
maybe we just better have open discussion.  



App. 240 

  MEMBER TURNER: Ultimately I believe 
what the taxpayers are arguing is that the appli-
cation of the live entertainment tax to this industry 
is unconstitutional. I’m not even sure that’s a ruling 
this Commission is empowered to make. I’m not sure 
this is the right forum for that argument and that 
conclusion. 

*    *    * 

  [92] CHAIRMAN BARENGO: Yeah, because 
it’s – well, now it’s a de novo on the record, it’s de 
novo. And, you know, the court seem to want to make 
sure that we – I’m not clear what the court’s rulings 
is and I don’t really understand what they were 
saying. 

 So I don’t know what we’re – how to address it. 
I’ve read and read and read – reread and I don’t just – 
it seems to me the court was just kind of saying, well, 
I don’t want to dismiss this case so I’ll let you have – 
you know, maybe there’s some additional evidence. I 
don’t know what that meant. 

*    *    * 

  [97] ACTING CHAIRMAN LAMBERT: 
Thank you. Commissioner Johnson, would you like to 
make your motion again? 

  MEMBER JOHNSON: Yes, I would. The 
motion – my motion consists of two things. First of 
all, to deny any additional discovery or depositions. 
That’s the first part of my motion. 
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 The second part of my motion is that all the 
evidence that was presented to or made available or 
existed at the time the court remanded the matter 
back to the Commission be considered by the Com-
mission in determining whether the original decision 
should be amended, modified or sustained. 

 And following our practice of what we did in the 
Harrah’s matter, remanding or taking that additional 
evidence, presenting it to an ALJ to review, have the 
parties participate or make their presentation to the 
ALJ and then have the ALJ come up with a proposed 
decision that either amend, modifies or sustains our 
original decision. 

  ACTING CHAIRMAN LAMBERT: Thank 
you. Is there – 

  MEMBER JOHNSON: That’s the second 
part of my motion. 

  ACTING CHAIRMAN LAMBERT: Is there 
a second? 

  [98] MEMBER TURNER: I’ll second to get 
it off the table. 

  ACTING CHAIRMAN LAMBERT: Thank 
you. We have a motion and a second and now we get 
to see what happens to it. Is there any other discus-
sion on this motion, is everybody clear what it does? 

  CHAIRMAN BARENGO: I want to make 
just sure – Commissioner Johnson, what you’re in-
tending is is that that application to take leave of 
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evidence, that material contained in the application 
for additional evidence is all the ALJ will be consider-
ing? 

  MEMBER JOHNSON: All of the – all the 
new evidence, whatever evidence existed at the time 
of the initial decision’s part of the record. 

  CHAIRMAN BARENGO: And what they’d 
asked, because they outlined in – what they were at 
in their petition, so just those things? 

  MEMBER JOHNSON: That’s correct. With 
no new depositions. 

  CHAIRMAN BARENGO: Thank you. 

  ACTING CHAIRMAN LAMBERT: Is every-
body ready to vote? Let’s start with Commissioner 
Marvel? 

  MEMBER MARVEL: Aye. 

  ACTING CHAIRMAN LAMBERT: Commis-
sioner Turner? 

  MEMBER TURNER: Aye. 

  [99] ACTING CHAIRMAN LAMBERT: Com-
missioner Witt? 

  MEMBER WITT: Aye. 

  ACTING CHAIRMAN LAMBERT: Commis-
sioner Bersi? 

  MEMBER BERSI: No. 
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  ACTING CHAIRMAN LAMBERT: Commis-
sioner Barengo? 

  CHAIRMAN BARENGO: No. 

  ACTING CHAIRMAN LAMBERT: Commis-
sioner Johnson? 

  MEMBER JOHNSON: Aye. 

  ACTING CHAIRMAN LAMBERT: And act-
ing chair votes aye. Five to two, the motion passes. 
Thank you. 

 (Motion carries.) 

  ACTING CHAIRMAN LAMBERT: And 
thanks to all the parties. 

  MR. FERRARIO: Thank you. 

  MR. POPE: Thank you. 

*    *    * 
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*    *    * 

  [23] THE COURT: Thank you. 

 [24] The Court finds that it is inappropriate 
where a statute is clear on its face to consider the 
legislative history. Here Chapter 368(a) is not un-
clear. Therefore, the Court will not consider the 
comments of the legislators made during the hear-
ings. 

 While the exemptions are numerous, the live 
entertainment tax is content neutral as a taxing 
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measure, and I find that facially it is not unconstitu-
tional. 

*    *    * 
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