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QUESTION PRESENTED 

 
 Driving under the influence (DUI) is sometimes 
proven using chemical tests of blood by a state crime 
laboratory. During a pending trial, when a district 
attorney and state crime lab are on notice of a motion 
to compel blood evidence for independent testing or 
have been put on notice by a motion for discovery, 
may a state crime lab destroy the blood sample 
without infringing on a defendant’s constitutional due 
process rights? 
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PARTIES TO THE PROCEEDINGS 

 
 Petitioner is Francis Gideon Whitaker IV. 

 Respondents are the State of Mississippi, and its 
Attorney General Jim Hood in the capacity as the 
prosecution in this case. The Mississippi State Crime 
Laboratory, and its implied consent section chief, 
Maury Phillips, in his capacity as oversight of the 
policies and procedures of the Mississippi Crime 
Laboratory regarding blood, breath, or urine testing 
within the section involving DUI.  
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PETITION FOR WRIT OF CERTIORARI 

 Petitioner respectfully petitions for a writ of 
certiorari to review the judgment of the Supreme 
Court of Mississippi.  

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the Supreme Court of Mississippi 
can be found in the appendices of this petition as 
Whitaker v. State, 146 So. 3d 333 (Miss. 2014), reh’g 
denied (Sept. 18, 2014). 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The judgment of the Supreme Court of Mississip-
pi was entered on September 18, 2014 after being 
denied a rehearing. This court has jurisdiction pursu-
ant to 28 U.S.C. §1257(a).  

---------------------------------  --------------------------------- 
 

RELEVANT CONSTITUTIONAL  
AND STATUTORY PROVISIONS 

U.S. Const. Amend. XIV §1 

 All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
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citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

1. Frank Gideon Whitaker IV was involved in a 
traffic accident on October 21, 2012 where he and 
another motorist, Cynthia Ann Grantham were 
seriously injured. During the investigation im-
mediately after the accident, a Sergeant Jason 
Bailess of the Warren County Sheriff ’s Office ar-
rived on scene and claimed that alcohol could be 
smelled coming from Whitaker. Sergeant Bailess 
was unable to obtain a breath sample or consent 
to test the blood of Whitaker because Whitaker 
had been knocked unconscious in the accident. 
Justice Court Judge Jeff Crevitt issued a search 
warrant as requested by Sergeant Bailess. This 
warrant was used to order a nurse to draw blood 
from Whitaker. After leaving the hospital, Ser-
geant Bailess affixed the number “603” to the vial 
containing the blood of Whitaker and dropped the 
blood test kit into the Warren County Sheriff ’s 
Office evidence locker. This blood evidence was 
taken to the Mississippi Crime Laboratory with 
the number “607” affixed due to a mix-up in issu-
ing numbers between 911 operators and case 
numbers issued by the Sheriff ’s office. App. 2-4. 

2. Whitaker’s trial counsel filed, on May 7, 2012, a 
motion for discovery requesting “complete disclo-
sure and discovery” pursuant to Uniform Circuit 
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and County Rule 9.04(A), subsections 5 and 6, 
requiring the prosecution to disclose to the defen-
dant’s attorney “any physical evidence” and “any 
exculpatory material concerning the defendant” 
in the “possession, custody, or control of the 
State, the existence of which is known or by the 
exercise of due diligence may become known to 
the prosecution.” App. 14, footnote 1. The defen-
dant’s Motion to Compel followed on August 15, 
2012. App. 5. After finding that the Mississippi 
Crime Lab had destroyed the blood sample prior 
to the September 14, 2012 hearing on the Motion 
to Suppress and Compel, Whitaker filed a Sup-
plemental Motion to Suppress or Exclude Evi-
dence. App. 14. The Circuit Court denied all of 
these motions. App. 5-6.  

3. Whitaker was found guilty of aggravated driving 
under the influence and the court sentenced him 
to twenty-five years based on the blood evidence. 
App. 2.  

4. Whitaker, aggrieved of his sentence, appealed to 
the Supreme Court of Mississippi. That Court af-
firmed the trial court’s finding of guilt. App. 2. 

5. The Supreme Court of Mississippi’s ruling was 
not without dissent. Justice Kitchens, joined by 
Justice Dickinson and Justice King, had much to 
say about the duties of prosecutors, the Four-
teenth Amendment and a fundamental fairness 
to defendants through case law. App. 13. Peti-
tioner now seeks a writ of certiorari to review the 
judgment and order of the Mississippi Supreme 
Court.  

---------------------------------  --------------------------------- 
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REASONS FOR GRANTING THE WRIT 

 This case is about a fundamental misapplication 
of justice that is violative of the Fourteenth Amend-
ment to the Constitution of the United States. All 
fifty (50) states have crime laboratories that analyze 
blood evidence. All states have prosecutors that take 
the information these crime labs produce and fight 
for conviction. In this case, and undoubtedly others 
across the country, the opportunity for destruction of 
evidence before a defendant has a chance to inde-
pendently test, attack, or defend is great. This oppor-
tunity leads to the case at bar. 

 Beginning with Brady, the United States Su-
preme Court has held that materially exculpatory 
evidence is guaranteed to be produced to the defense. 
Brady v. Maryland, 373 U.S. 83, 87 (1963). This 
relates to the fundamental fairness that must be 
present in our justice system according to Brady and 
its progeny.  

“A prosecution that withholds evidence on 
demand of an accused which, if made availa-
ble, would tend to exculpate him or reduce 
the penalty helps shape a trial that bears 
heavily on the defendant. That casts the 
prosecutor in the role of an architect of a pro-
ceeding that does not comport with standards 
of justice, even though, as in the present 
case, his action is not ‘the result of guile,’ to 
use the words of the Court of Appeals.” 

Id. at 87-88.  
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 In the case at bar, a prosecutor knew of a motion 
for discovery of all evidence that the prosecution had 
compiled on May 7, 2012. App. 14, footnote 1. This 
motion included any and all evidence that could be 
helpful to the defense of the accused. Blood evidence 
that would hold the defendant guilty or not of a 
charge of DUI may be the best example of exculpatory 
evidence. It is the very piece of charging evidence that 
is contested and litigated the most in the adjudication 
of a defendant in a DUI case.  

 Moreover, this Court addressed the next step of 
our case at bar: DUI specific evidence. Trombetta 
gave defendants who might have breath evidence 
destroyed a two-part test. Breath evidence in a DUI 
case is not altogether different than blood evidence, 
but one major difference is that the blood evidence 
was readily available in the case at bar and the 
breath samples were not readily available in 
Trombetta. The test in Trombetta concluded that “ . . . 
evidence must both possess an exculpatory value that 
was apparent before the evidence was destroyed, and 
be of such a nature that the defendant would be 
unable to obtain comparable evidence by other rea-
sonably available means.” California v. Trombetta, 
467 U.S. 479, 489 (1984). While the facts of Trombetta 
could not meet this standard, the facts in the case at 
bar do meet this standard. Whitaker could not get an 
independent test of the blood the night his blood was 
taken because he was unconscious. The Court in 
Trombetta, wrote at length about the Intoxilyzer 
machine and how defendants had the opportunity to 



6 

download weekly data on the machine. Here, Whita-
ker could not ask for independent blood testing by 
additional blood draws the night of the accident 
because he was unconscious.1 Whitaker could not 
even get a second opinion on the lab tested blood used 
against him in the trial court because the blood was 
destroyed despite being asked for production by 
discovery.  

 The Court in Trombetta ruled for California 
because there was not a concerted effort to destroy 
evidence to get around Brady. Id. at 488. In the case 
at bar, the prosecution did not stop the destruction of 
evidence after it was requested even though it was 
the only entity that could have stopped the destruc-
tion. Moreover, the prosecution had a duty to resolve 
ambiguity. “Because we are dealing with an inevitably 
imprecise standard, and because the significance of 
an item of evidence can seldom be predicted accurately 
until the entire record is complete, the prudent prose-
cutor will resolve doubtful questions in favor of 
disclosure.” United States v. Agurs, 427 U.S. 97, 108 
(1976) holding modified by United States v. Bagley, 

 
 1 While Mississippi State Law supposedly protects the 
unconscious or dead from these types of blood draws, the 
Mississippi Supreme Court held that the rules of evidence 
repealed the statutory protections that the Mississippi Legisla-
ture provided. Miss. Code Ann. §63-11-7 (Rev. 2013), see also 
Whitehurst v. State, 540 So. 2d 1319, 1324 (Miss. 1989); Deeds v. 
State, 27 So. 3d 1135, 1141 (Miss. 2009). Moreover, the Missis-
sippi Rules of Evidence are statutorily created and are not 
argued here under federal grounds.  
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473 U.S. 667 (1985). The court in Agurs goes on: “If 
everything that might influence a jury must be dis-
closed, the only way a prosecutor could discharge his 
constitutional duty would be to allow complete dis-
covery of his files as a matter of routine practice.” Id. 
at 109. 

 It is Whitaker’s contention that the blood evi-
dence was material exculpatory evidence and was 
violative of due process when it was used against him 
after it was destroyed. “We have held that when the 
State suppresses or fails to disclose material exculpa-
tory evidence, the good or bad faith of the prosecution 
is irrelevant: a due process violation occurs whenever 
such evidence is withheld. See Brady v. Maryland, 
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); 
United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 
L.Ed.2d 342 (1976).” Illinois v. Fisher, 540 U.S. 544, 
547 (2004).  The extenuation of Trombetta is Arizona 
v. Youngblood. In that case, the Supreme Court of the 
United States held “that unless a criminal defendant 
can show bad faith on the part of the police, failure to 
preserve potentially useful evidence does not consti-
tute a denial of due process of law.” Arizona v. 
Youngblood, 488 U.S. 51, 58 (1988). The facts of 
Youngblood do not follow the same as to the case at 
bar. Youngblood had access to rectal swabs and other 
chemically tested materials. In our case, the key 
evidence used against Mr. Whitaker was destroyed. 
One of the most important elements of the crime 
itself was destroyed without the ability for the de-
fendant to independently test the evidence for alcohol 
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content, or to perform DNA tests to show the blood 
was Whitaker’s blood in the first place.  

 Even if Whitaker were not able to show bad faith 
and merely a negligence in the administration of 
justice, Justice Steven’s concurrence in Youngblood 
may be more along the lines of the case at bar.  

“In my opinion, there may well be cases in 
which the defendant is unable to prove that 
the State acted in bad faith but in which the 
loss or destruction of evidence is nonetheless 
so critical to the defense as to make a crimi-
nal trial fundamentally unfair.” 

Id. at 61. The argument here is that it is fundamen-
tally unfair to allow the State to continue to rely upon 
blood evidence that has considerable questions of 
accuracy.  

 The State has argued below that the destruction 
of blood evidence six months from testing is the 
standard normal practice. Justice Blackmun’s dissent 
in Youngblood made the same exclamation that 
defense counsel likely was thinking at trial: “The 
negligent or reckless failure to preserve important 
evidence just cannot be in accord with . . . normal 
practice.” Id. at 65. 

 Another fact that distinguishes Youngblood from 
the case at bar is the use of the preserved materials.  

“In the present case, the likelihood that the 
preserved materials would have enabled the 
defendant to exonerate himself appears to be 
greater than it was in Trombetta, but here, 
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unlike in Trombetta, the State did not  
attempt to make any use of the materials in 
its own case in chief.” 

Id. at 56. In the case at bar, the State had to use the 
blood evidence for the court to find a guilty verdict. 
Youngblood and its progeny have less of a holding on 
the outcome here due to the use by the prosecution 
itself.  

 Every state has a crime lab that uses chemical 
tests on substances such as blood. However, every 
state’s crime lab has a different set of procedures and 
policies. It is not our argument here that every state 
should not consult scientific experts in the writing of 
policies and procedures, but it cannot violate the 
constitution in its practices. In Mississippi, it is not 
uncommon for DUI cases to take well over six months 
before the first level of trial is complete. Mississippi, 
like many other states, uses a two tiered system. Just 
like in Kentucky, “a defendant can bypass the inferior 
court simply by pleading guilty and erasing immedi-
ately thereafter any consequence that would other-
wise follow from tendering the plea.” Colten v. 
Kentucky, 407 U.S. 104, 119 (1972). Here, this is not 
as important to our facts because Whitaker’s trial did 
not begin with a lower court, but there is a considera-
ble question of where the six month language came 
from in the first place. Moreover, why that number of 
months guarantees a fundamental fairness to a 
defendant and five months and fifteen days does not, 
for example, is not fully understood.  
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 At the very basis of Whitaker’s argument is that 
prosecutors who have been served with a notice of 
discovery, cannot sit idly by as exculpatory evidence 
is destroyed without notifying the defendant of its 
imminent demise, or by not giving a defendant access 
to such evidence. The basis of this argument comes 
from Berger.  

“The United States Attorney is the repre-
sentative not of an ordinary party to a con-
troversy, but of a sovereignty whose 
obligation to govern impartially is as compel-
ling as its obligation to govern at all; and 
whose interest, therefore, in a criminal pros-
ecution is not that it shall win a case, but 
that justice shall be done. As such, he is in a 
peculiar and very definite sense the servant 
of the law, the twofold aim of which is that 
guilt shall not escape or innocence suffer. He 
may prosecute with earnestness and vigor – 
indeed, he should do so. But, while he may 
strike hard blows, he is not at liberty to 
strike foul ones. It is as much his duty to re-
frain from improper methods calculated to 
produce a wrongful conviction as it is to use 
every legitimate means to bring about a just 
one.” 

Berger v. United States, 295 U.S. 78, 88 (1935). 

 “A new trial is required if ‘the false testimony 
could . . . in any reasonable likelihood have affected 
the judgment of the jury. . . .’ ” Giglio v. United States, 
405 U.S. 150, 154 (1972), quoting Napue v. People of 
State of Ill., 360 U.S. 264, 271 (1959). While the case 
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at bar deals with physical evidence and not testimony, 
their value in the prosecution of a defendant is analo-
gous. Whitaker would ask to receive a new trial after 
exclusion of the blood evidence that would have had 
to have an effect on the judge at trial.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, this petition should be 
granted.  

Respectfully submitted,  

KEVIN T. STEWART 
Counsel of Record 
VICTOR W. CARMODY, JR. P.A. 
781 Liberty Road 
Flowood, Mississippi 39232 
601-948-4444 
kstewart@mississippidui.com 

AARON P. HOMMELL 
THE LAW OFFICE OF  
 AARON P. HOMMELL, PLLC 
P.O. Box 321166 
Flowood, Mississippi 39232 
601-750-9413 
aaron@hommelllaw.com 

December 4, 2014 
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 EN BANC. 

 COLEMAN, JUSTICE, FOR THE COURT: 

¶1. Frank Gideon Whitaker IV and Cynthia Ann 
Grantham were involved in a motor-vehicle accident 
in Warren County, Mississippi. The Warren County 
Circuit Court found Whitaker guilty of aggravated 
driving under the influence pursuant to Mississippi 
Code Section 63-11-30(5), sentenced him to twenty-
five years and ordered Whitaker to pay Grantham 
$25,000. Whitaker raises two issues on appeal and, in 
both, contends a blood sample taken from Whitaker 
following the collision while he remained unconscious 
should not have been admitted into evidence. 

 
FACTS AND PROCEDURAL HISTORY 

¶2. On October 21, 2012, at approximately 5:30 
p.m., Whitaker, driving a white pick-up truck, and 
Grantham, driving a white sport-utility vehicle, 
collided on Oak Ridge Road in Warren County, Mis-
sissippi. Several witnesses, Burch Brown, Martin 
Daffron, and John Kirby Day, claim to have witnessed 
Whitaker’s truck traveling at an excessive rate of 
speed along Oak Ridge Road just moments before the 
accident occurred. Deputy Brandon Jones of the 
Warren County Sheriff ’s Department arrived to find 
medical personnel already attending to the two 
drivers, both of whom were unconscious. The drivers 
were transported to River Region Medical Center. 
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¶3. Witness Brown testified that he was putting out 
pine straw in his front yard when he saw Whitaker’s 
truck traveling in excess of one hundred miles per 
hour just seconds before he heard the crash. Martin 
Daffron was traveling along Oak Ridge Road when he 
spotted Whitaker’s truck running “too fast for that 
curve.” Daffron testified that he was slowing down 
from roughly forty-one or forty-two miles per hour to 
maneuver the curve when he saw Whitaker’s truck 
turn “sideways” and go airborne. Daffron further 
testified that it was his estimation that the truck was 
doing in excess of fifty miles per hour or more around 
the curve where the accident occurred. John Kirby 
Day testified that he also saw Whitaker’s truck enter 
the ditch, go airborne, and strike Grantham’s vehicle. 
He ran to Grantham and, upon seeing her injuries, 
believed her to be dead. 

¶4. Sergeant Jason Bailess arrived and joined 
Deputy Jones at the scene. Sergeant Bailess testified 
that he smelled a strong odor of alcohol coming from 
Whitaker but was unable to obtain a breath sample 
or consent to a blood sample due to Whitaker’s un-
conscious state. Sergeant Bailess then filled out an 
affidavit for a search warrant, requesting a blood 
sample be taken from Whitaker, having suspected 
him of driving under the influence. Justice Court 
Judge Jeff Crevitt issued the search warrant request-
ed by Sergeant Bailess. 

¶5. Sergeant Bailess then drove to River Region 
Medical Center and had the nurse caring for Whita-
ker draw blood as requested by the search warrant. 
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The attending nurse, James Davidson, drew the blood 
sample from Whitaker with the blood alcohol kit 
provided by Sergeant Bailess. Sergeant Bailess 
testified that he watched Nurse Davidson withdraw 
the blood after first preparing the area with Betadine 
solution. Sergeant Bailess then took the samples from 
Nurse Davidson and affixed labels to them and had 
Nurse Davidson sign that he had taken the blood 
sample. 

¶6. Upon his return to the sheriff ’s office, Sergeant 
Bailess dropped the blood sample into the evidence 
box. Sergeant Bailess, at a hearing on a Motion to 
Suppress or Exclude Evidence, testified that the 
report management system used by the sheriff ’s 
department issued case number 603 to the report, to 
which the blood sample was attached. Sergeant 
Bailess further testified that he was the shift super-
visor and that it was his duty to approve the reports. 
It was during his time as shift supervisor, sometime 
prior to 6:00 a.m. the next day, that he realized the 
report management system had issued case number 
603 to the case. Sergeant Bailess stated that the 
correct case number issued to the accident was 607. 
According to Sergeant Bailess, the error occurred 
because the 911 operators assign the case numbers, 
and if other reports are filed prior to the officer re-
turning to log the report, the computer system at the 
sheriff ’s office automatically generates the next 
sequential number. 

¶7. Sergeant Bailess also testified that it is not 
uncommon for the 911 case numbers and the sheriff ’s 
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office computer system to switch up case numbers 
because of the time at which various officers return to 
file the reports. In explaining why he changed the 
case number from 603 to 607, Sergeant Bailess fur-
ther testified it is the shift supervisor’s job to ensure 
the correct case number is assigned to each report. 
The blood sample taken on the date of the accident, 
October 21, 2011, remained in the evidence locker 
until it was taken to the crime lab on December 7, 
2011, by Samuel Winchester, another detective for the 
Warren County Sheriff ’s Department. 

¶8. David Lockey, a forensic toxicologist for the 
Mississippi Crime Laboratory, testified as an expert 
for the State as to the method by which he tested the 
blood sample. Lockey testified that all test instru-
ments were working properly and that the gas chro-
matograph used to test the blood revealed an ethyl 
alcohol concentration of 0.18. After holding the sam-
ple for at least six months, the Mississippi Crime Lab 
disposed of Whitaker’s blood sample, pursuant to its 
internal procedure. 

¶9. On August 15, 2012, Whitaker filed a Motion to 
Suppress and to Compel Production of Blood Sample. 
On September 14, 2012, the circuit court heard the 
Motion to Suppress and Compel, and the district 
attorney informed the court that the crime lab had 
disposed of Whitaker’s blood sample at some time 
prior to the hearing. Whitaker also filed a Supple-
mental Motion to Suppress or Exclude Evidence. The 
circuit court eventually denied all of Whitaker’s 
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challenges asserted in his Motion to Suppress or 
Exclude Evidence. 

¶10. Following a bench trial, the trial court convict-
ed Whitaker of aggravated driving under the influ-
ence under Mississippi Code Section 63-11-30(5) and 
sentenced him to twenty-five years. The trial court 
also ordered Whitaker to pay $25,000 in restitution to 
Grantham. Whitaker appealed and raises two main 
issues. 

 
DISCUSSION 

¶11. Whitaker raises two issues on appeal: (1) whether 
the trial court admitted reversible error by admitting 
blood-sample tests in violation of the Mississippi 
Implied Consent Act, and (2) whether the trial court 
abused its discretion when it admitted unreliable blood-
sample evidence against Whitaker. 

 
I. Whether the circuit court committed 

reversible error when it admitted blood-
sample test results into evidence in viola-
tion of the statutory privileges afforded 
in the Mississippi Implied Consent Act. 

¶12. Whitaker argues that the issue is a matter of 
statutory interpretation and should be reviewed de 
novo. However, Whitaker neglected to acknowledge 
that a search warrant was obtained prior to his blood 
being taken, articulating the issue as a matter of 
whether Mississippi Rules of Evidence 501 and 1103 
violate constitutional protections afforded to defendants 
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through the enactment of the Mississippi Implied 
Consent Act. See Miss. Code Ann. §§ 63-11-1 to 63-11-
53 (Rev. 2013). Therefore, as an issue relating to the 
admissibility of evidence, the standard of review is 
abuse of discretion. Smith v. State, 986 So. 2d 290, 
295 (¶ 12) (Miss. 2008). 

¶13. Whitaker’s blood was taken pursuant to a 
search warrant, not Mississippi Code Section 63-11-7, 
as Whitaker claims. Section 63-11-7 provides that 
police may take the blood of any unconscious or dead 
person if reasonable grounds exist to believe they 
were drinking, however, the result of any testing of 
the blood sample “shall not be used in evidence 
against any such person in any court or before any 
regulatory body without the consent of the person so 
tested, or, if deceased, such person’s legal representa-
tive.” Miss. Code Ann. § 63-11-7 (Rev. 2013). 

¶14. The Mississippi Implied Consent Act was 
enacted prior to the Mississippi Rules of Evidence. In 
1989, following the enactment of the Mississippi 
Rules of Evidence, the Court held that the privilege 
contained in Mississippi Code Section 63-11-7 was 
judicially repealed by Mississippi Rules of Evidence 
501 and 1103. Whitehurst v. State, 540 So. 2d 1319, 
1324 (Miss. 1989); see also Deeds v. State, 27 So. 3d 
1135, 1141 (¶ 18) (Miss. 2009) (“This Court has held 
that the Mississippi Rules of Evidence supercede 
statutory provisions which would render inadmissible 
evidence that otherwise would be admissible under 
the Rules of Evidence.”) Whitaker presents an inter-
esting argument as to the role of the judiciary and 
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Legislature, however, his blood was not taken pursu-
ant to the Implied Consent Act. Therefore, Whitaker’s 
request to overrule Whitehurst is moot, as the Court 
has held that a “a case is moot so long as a judgment 
on the merits, if rendered, would be of no practical 
benefit to the plaintiff or detriment to the defendant.” 
Gartrell v. Gartrell, 936 So. 2d 915, 916 (¶ 8) (Miss. 
2006). It is clear the Whitehurst Court’s interpreta-
tion of Mississippi Rules of Evidence 501 and 1103 
would not be relevant to Whitaker, as his blood was 
not taken pursuant to the Mississippi Implied Con-
sent Act. 

¶15. Whitaker’s blood was taken pursuant to the 
search warrant issued by the justice court judge; 
therefore, the Court need not reach the constitutional 
challenges he raises to Whitehurst. 

 
II. Whether the trial court abused its discre-

tion in admitting the blood sample into 
evidence. 

¶16. Again, the Court reviews a “trial court’s deci-
sion to admit or exclude evidence under an abuse of 
discretion standard of review.” Smith, 986 So. 2d at 
295 (¶ 12).Whitaker raises three sub-issues related to 
his claim that the trial court abused its discretion by 
admitting the blood evidence into court: (1) that the 
State failed to adhere to the appropriate chain of 
custody; (2) that the State failed to appropriately 
authenticate and identify the blood sample pursuant 
to Mississippi Rule of Evidence 901; and (3) that the 



App. 9 

State did not follow the procedure required under 
Mississippi Code Section 63-11-9 for the drawing of 
blood from an unconscious person. 

 
A. Chain of Custody 

¶17. Whitaker’s chain-of-custody argument is that 
Sergeant Bailess admitted that the blood was im-
properly labeled and he was forced to change the 
evidence label. To show an improper chain of custody, 
Whitaker bears the burden of showing “whether or 
not there is any indication or reasonable inference of 
probable tampering with the evidence or substitution 
of the evidence.” Gibson v. State, 503 So. 2d 230, 234 
(Miss. 1987). Accordingly, the issue is whether the 
relabeling of the evidence by Sergeant Bailess consti-
tutes a showing of possible interference or tampering. 
In Ellis v. State, Ellis argued that the nurse who 
drew his blood did not testify, therefore, it was possi-
ble the blood was mislabeled and substituted. Ellis v. 
State, 934 So. 2d 1000, 1005 (¶6) (Miss. 2006). The 
Court, stating “the presumption of regularity sup-
ports the official acts of public officers,” found that 
the officer who witnessed the blood being withdrawn 
could testify sufficiently to the chain of custody. Id. at 
1005 (¶ 22-23). 

¶18. After reviewing the trial-court transcript, it is 
evident that Sergeant Bailess provided adequate and 
sensible reasons in explaining why the blood sample 
carried two different evidence numbers, which 
stemmed from the assignment of one case number by 
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the 911 operating system and the assignment of the 
other case number by the auto-generated computer 
system at the police department. Sergeant Bailess’s 
explanation is sufficient evidence of a chain of custo-
dy. The labeling mistake was noticed and corrected by 
Sergeant Bailess within the same shift. Furthermore, 
Sergeant Bailess testified that the sample was the 
only blood sample taken on the night of the accident, 
preventing any tampering or substitution with an-
other blood sample. Whitaker has the burden of 
showing more than a mere possibility of substitution. 
Id. Therefore, the trial judge was within his discre-
tion to determine the credibility of Sergeant Bailess, 
as the State provided sufficient support of the chain 
of custody. 

 
B. Authentication and Identification 

¶19. Whitaker’s next argument is that the State 
could not properly authenticate and identify the blood 
sample pursuant to Mississippi Rule of Evidence 901. 
“Rule of Evidence 901 provides that authentication is 
a condition precedent to admissibility and gives 
illustrations regarding how documents may be au-
thenticated.” Freeman v. State, 121 So. 3d 888, 898 
(¶ 23) (Miss. 2013). “Documents may be authenticat-
ed by ‘Testimony of Witness with Knowledge,’ which 
consists of “[t]estimony that a matter is what it is 
claimed to be.’ ” Id. (quoting Miss. R. Evid. 901(b)(1)). 
To satisfy the above standard, Whitaker must present 
some evidence supporting an argument that the 
State’s witnesses testifying to the chain of custody did 
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not possess adequate knowledge to provide such 
testimony. Id. Instead, Whitaker asserts mere legal 
conclusions without providing any facts supporting 
why he has met the applicable standards. The wit-
nesses presented were Sergeant Bailess, Samuel 
Winchester, and David Lockley. Sergeant Bailess was 
the detective in charge of the evidence on the night of 
the accident. Samuel Winchester transferred the 
evidence to the crime lab. Once at the crime lab, 
David Lockley performed the blood test and was able 
to testify as to the accuracy of the results. Therefore, 
without more than mere conclusions, Whitaker’s 
argument that the State failed to properly authenti-
cate and identify the evidence pursuant to Mississippi 
Rule of Evidence 901 is without merit. 

¶20. Whitaker also mentions that the chain of 
custody cannot be authenticated properly because the 
Mississippi Crime Lab disposed of the blood after six 
months. Whitaker does not directly raise the issue on 
appeal, nor was it raised at trial. Instead, he merely 
argues the State cannot authenticate the blood sam-
ple, but, as mentioned, the State properly authenti-
cated the blood sample with the testimony of the 
above-named witnesses. Moreover, the Court recently 
has held that the disposal of blood six months after 
testing requires a showing of “bad faith on the part of 
the police” to result in any due-process violation. 
Harness v. State, 58 So. 3d 1, 4 (¶ 13) (Miss. 2011) 
(citing Arizona v. Youngblood, 488 U.S. 51, 337 
(1988)). Whitaker has not alleged that the police acted 
in bad faith. Therefore, since the State thoroughly 
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identified the chain of custody and properly authenti-
cated the blood sample, the issue is without merit. 

 
C. Section 63-11-9 

¶21. Finally, Whitaker argues that the State did not 
provide evidence that Nurse Davidson was qualified 
to draw his blood pursuant to Section 63-11-19. Like 
the first issue, the third issue can be dismissed be-
cause the Implied Consent Act was not the basis for 
obtaining the blood sample. Sergeant Bailess ac-
quired a search warrant for the blood sample ob-
tained by Nurse Davidson. 

¶22. Whitaker further asserts that Nurse Davidson 
must have testified to establish the initial link in the 
custodial chain; however, the State does not have to 
produce every “handler of evidence.” Ellis, 934 So. 2d 
at 1005 (¶ 21). Moreover, as in Ellis, Sergeant 
Bailess was present to witness the blood being drawn. 
Therefore, he could testify sufficiently as to the 
procedure and the chain of custody from the time the 
blood was drawn through his placing it in the evi-
dence locker. Thus, the issue is without merit. 

 
CONCLUSION 

¶23. Whitaker has failed to raise any issues of 
merit. His constitutional challenge to the White-
hurst Court’s interpretation of the Mississippi Rules 
of Evidence is moot, as his blood was not drawn 
pursuant to the Mississippi Implied Consent Act. 
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Whitaker also has failed to satisfy his burden of 
showing that the evidence was tampered with or 
substituted, defeating his chain-of-custody argument. 
Finally, Whitaker failed to present any evidence 
supporting his claim that the blood sample was not 
properly authenticated. Accordingly, the judgment 
and sentence of the Warren County Circuit Court are 
affirmed. 

¶24. CONVICTION OF AGGRAVATED DRIV-
ING UNDER THE INFLUENCE AND SEN-
TENCE OF TWENTY-FIVE (25) YEARS IN THE 
CUSTODY OF THE MISSISSIPPI DEPART-
MENT OF CORRECTIONS WITH TEN (10) 
YEARS SUSPENDED AND FIVE (5) YEARS 
POST-RELEASE SUPERVISION AND OR-
DERED TO PAY $25,000 IN RESTITUTION, 
$5,000 IN FINES, $104 IN COURT COSTS, AND 
$280.50 IN STATE ASSESSMENTS, AFFIRMED. 

 
 WALLER, C.J., RANDOLPH, P.J., LAMAR, 
CHANDLER AND PIERCE, JJ., CONCUR. 
KITCHENS, J., DISSENTS WITH SEPARATE 
WRITTEN OPINION, JOINED BY DICKINSON, 
P.J., AND KING, J. 

 KITCHENS, JUSTICE, DISSENTING. 

¶25. I find that affirmance of the judgment of the 
Warren County Circuit Court offends the Fourteenth 
Amendment of the United States Constitution and 
Article 3, Section 14, of the Mississippi Constitution. 
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Failure of the State to ensure preservation of the 
blood sample used by the State to secure Whitaker’s 
conviction violated his fundamental right to due 
process of law. Respectfully, I dissent. 

¶26. The circuit court heard arguments on Whita-
ker’s Motion to Suppress and to Compel Production of 
Blood Sample on September 14, 2012. On the morn-
ing of the hearing, though the Motion to Suppress 
and Compel Production of Blood Sample had been 
filed by Whitaker on August 15, 2012,1 the District 
Attorney of Warren County informed defense counsel 
that the blood sample was no longer available. The 
State expressed its understanding that the policy of 
the Mississippi Crime Laboratory was “to retain 
those items for six months, [and] after six months to 
destroy those items,” and that Whitaker’s blood 
sample had been destroyed pursuant to that policy. 
David Lockey [sic], the State’s expert in forensic 
toxicology who had tested Whitaker’s blood sample, 
testified that “[a]fter testing, the sample will be put 
. . . in a storage box . . . in our toxicology freezer . . . 

 
 1 Whitaker’s counsel previously had filed, on May 7, 2012, a 
Motion for Discovery, requesting “complete disclosure and dis-
covery” pursuant to Uniform Circuit and County Court Rule 
9.04. Rule 9.04A, subsections (5) and (6), require the prosecution 
to disclose to the defendant’s attorney “any physical evidence” 
and “any exculpatory material concerning the defendant” in the 
“possession, custody, or control of the State, the existence of 
which is known or by the exercise of due diligence may become 
known to the prosecution.” The defendant’s Motion to Compel 
followed on August 15, 2012. 
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for six months or longer, a minimum of six months.” 
(Emphasis added.) No evidence in the record estab-
lishes precisely when the sample was destroyed, but 
its destruction occurred at some time prior to the 
motion hearing on September 14, 2012. 

¶27. A deprivation of liberty implicates a person’s 
fundamental right to due process of law under the 
United States Constitution and the Mississippi 
Constitution. U.S. Const. amend. XIV; Miss. Const. 
art. 3, § 14. The United States Supreme Court has 
held that due process of law requires that the prose-
cution turn over to the accused all evidence “material 
either to guilt or to punishment” that is “favorable to 
an accused upon request.” Brady v. Maryland, 373 
U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). 
However, the State is under an obligation only to 
preserve evidence “that might be expected to play a 
significant role in the suspect’s defense,” meaning 
that “evidence must both [1] possess an exculpatory 
value that was apparent before the evidence was 
destroyed, and [2] be of such a nature that the de-
fendant would be unable to obtain comparable evi-
dence by other reasonably available means.” 
California v. Trombetta, 467 U.S. 479, 488-89, 104 
S. Ct. 2528, 81 L. Ed. 2d 413 (1984). Further, a crimi-
nal defendant is required to “show bad faith on the 
part of the police” in order to establish a deprivation 
of due process. Arizona v. Youngblood, 488 U.S. 51, 
58, 109 S. Ct. 333, 102 L. Ed. 2d 281 (1988). 

¶28. Harness v. State, 58 So. 3d 1, 3 (Miss. 2011), 
involved a circumstance analogous to the present one. 
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Harness was indicted for driving under the influence 
and causing a death pursuant to Mississippi Code 
Sections 63-11-30(1) and 63-11-30(5). Id. at 2. Har-
ness filed both a motion for discovery and a motion to 
compel, seeking the blood sample which was to be 
used by the State as evidence against him for inde-
pendent testing by an expert of the defendant’s 
choosing. Id. at 2-3. This Court held that Harness 
failed under the first prong of Trombetta: “Harness 
has failed to show that the blood sample had exculpa-
tory value before it was destroyed, and we find no 
denial of due process in this case.” Id. at 6. 

¶29. I dissented in Harness, 58 So. 3d at 7 (Kitch-
ens, J., dissenting), and respectfully maintain today 
that the case was wrongly decided: 

The preservation of evidence is especially 
important when the evidence in question is a 
blood sample taken from a person suspected 
of driving under the influence. In such cases, 
a defendant in Mississippi’s state courts has 
a statutory right independently to test the 
sample for blood alcohol content. Miss. Code 
Ann. § 63-11-13 (Rev. 2004).2 This statutory 

 
 2 Mississippi Code Section 63-11-13 (Rev. 2013) provides 
that: 

The person tested may, at his own expense, have a 
physician, registered nurse, clinical laboratory tech-
nologist or clinical laboratory technician or any other 
qualified person of his choosing administer a test, ap-
proved by the state crime laboratory created pursuant 
to Section 45-1-17, in addition to any other test, for 

(Continued on following page) 
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right is firmly rooted in due process con-
cerns, to ensure the accused’s ability to 
mount a defense and thoroughly confront the 
evidence against him. As our case law 
demonstrates, Mississippi law affords a 
greater level of due process protection than 
the standards provided in Trombetta and its 
progeny. 

Id. at 9. Moreover, this Court has held that “a re-
spondent charged with the operation of a motor 
vehicle while under the influence of intoxicating liq-
uor is entitled to a reasonable opportunity to attempt 
to procure the seasonable taking of a blood sample for 
test purposes.” Id. at 9 (quoting Scarborough v. 
State, 261 So. 2d 475, 478 (Miss. 1972)). As such, “the 
unreasonable denial of defendant’s request for a blood 
test pursuant to Mississippi Code Section 63-11-13 
amounts to a denial of due process of law.” Harness, 

 
the purpose of determining the amount of alcohol in 
his blood at the time alleged as shown by chemical 
analysis of his blood, breath or urine. The failure or 
inability to obtain an additional test by such arrested 
person shall not preclude the admissibility in evidence 
of the test taken at the direction of a law enforcement 
officer. 

 As I noted in Harness, “[a]lthough the final sentence 
provides that a violation of this right will not preclude the 
admission of the State’s test results, we repeatedly have held 
that rules governing the admissibility of evidence are strictly 
within the province of the courts and are not a legislative 
matter.” Harness, 58 So. 3d at 9 n.21 (Kitchens, J., dissenting) 
(citing Deeds v. State, 27 So. 3d 1135, 1141 (Miss. 2009); 
Whitehurst v. State, 540 So. 2d 1319, 1323 (Miss. 1989)). 
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58 So. 3d at 9 (Kitchens, J., dissenting). My Harness 
dissent concluded that “the unreasonable denial of a 
defendant’s request for an independent blood test 
under the same statutory provision discussed in 
Scarborough also will amount to a denial of due 
process of law.” Id. at 9 (emphasis in original). 

¶30. While the United States Supreme Court estab-
lished a floor in Trombetta and Youngblood, Missis-
sippi’s ceiling, established by statute and by decisions 
of this Court, imposes upon our prosecutors a vigor-
ous duty to ensure that evidence sought, or likely to 
be sought, by an accused for independent testing is 
not destroyed: 

While these facts, taken together, may not 
demonstrate a specific intent to destroy the 
blood sample, the district attorney’s indiffer-
ence to the defendant’s efforts to obtain in-
dependent testing, which is both a statutory 
and constitutional right, is tantamount to a 
willful disregard of the affirmative duty to 
preserve evidence that “might be expected to 
play a significant role in the suspect’s de-
fense.” 

Id. at 10 (citing Tolbert v. State, 511 So. 2d 1368, 
1372 (Miss. 1987); Trombetta, 467 U.S. at 489). As I 
additionally observed in my Harness dissent, the 
State’s “affirmative duty to prosecute responsibly” is 
undergirded by Mississippi Rule of Professional 
Conduct 3.8(d). Harness, 58 So. 3d at 10 (Kitchens, 
J., dissenting). Rule 3.8(d) imposes a special duty 
on the prosecutor to “make timely disclosure to the 
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defense of all evidence or information known to the 
prosecutor that tends to negate the guilt of the ac-
cused or mitigates the offense. . . .” Miss. R. Prof ’l 
Conduct 3.8(d); see also URCCC 9.04A(5), (6). The 
comment to Rule 3.8 explains that “[a] prosecutor has 
the responsibility of a minister of justice and not 
simply that of an advocate. This responsibility carries 
with it specific obligations to see that the defendant is 
accorded procedural justice and that guilt is decided 
on the basis of sufficient evidence.” (Emphasis add-
ed.) 

¶31. While I do not suggest that the State’s failure 
to ensure the preservation of Whitaker’s blood was 
intentional, I view the prosecutor’s inattention to that 
task in the same way that I expressed such thoughts 
in Harness: 

[t]hough the prosecutor in this case may not 
have set out deliberately to deprive the ac-
cused of his right to independent testing, his 
error in failing to undertake steps to pre-
serve the defendant’s right to such testing 
produced the same result as if he had pur-
posely caused the evidence to be destroyed 
without the defendant’s being allowed to test it. 

Harness, 58 So. 3d at 10 (Kitchens, J., dissenting).3  
If the State had notice of Whitaker’s intention  

 
 3 That said, if the Crime Laboratory destroyed the evidence 
prior to the filing of Whitaker’s Motion for Discovery or his 
Motion to Compel, due process might have been satisfied, as the 
State would have had no notice of his intention independently to 

(Continued on following page) 
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independently to test his blood sample, then the State 
had an affirmative duty to ensure its preservation, so 
that an independent analysis could have been con-
ducted by Whitaker. Here, it appears that Whitaker, 
like Harness, first filed a motion for discovery. Three 
months later, when it had become evident to the 
defense that the blood sample to be used against 
Whitaker at trial was not forthcoming from the State, 
a motion to compel was filed. Not until the morning of 
trial, nearly one month after Whitaker had filed the 
motion to compel, did the district attorney inform 
defense counsel that the sample had been destroyed 
by the State Crime Laboratory. 

¶32. The district attorney stated at the motion 
hearing that it was his understanding of the Crime 
Laboratory’s policy that samples were to be main-
tained for six months before destruction. The expert 

 
test the sample. If the blood sample here was destroyed after the 
filing of Whitaker’s motions, then the State’s failure to ensure 
its preservation, having notice of Whitaker’s desire independent-
ly to test it, amounted to a violation of his right to due process of 
law. Nevertheless, the date the Crime Laboratory destroyed the 
blood sample does not appear in the record, though it is highly 
germane to this analysis. In Harness, for instance, it was clear 
that Harness’s blood sample was destroyed one week after his 
motion to compel was filed and served on the district attorney 
and three months after his motion for discovery “notified the 
district attorney . . . that he desired a blood sample for inde-
pendent testing.” Harness, 58 So. 3d at 7, 10 (Kitchens, J., 
dissenting). My reversal of this case would depend on a determi-
nation by the trial court of the date on which Whitaker’s blood 
sample was destroyed. 
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from the Crime Laboratory testified at trial that 
samples were to be maintained for at least six months 
following completion of analysis before destruction. 
Otherwise, the record is devoid of any documentation 
of such a Crime Laboratory policy. It is unclear from 
the record whether Whitaker and/or defense counsel 
were aware of this policy. In Harness, the laboratory 
report bore notice that “[a]ll samples submitted for 
toxicological examination will be routinely disposed of 
six months after analyses are completed.” Id. at 7 
(emphasis added). Here, the laboratory report did not 
contain such a notice. The record reflects that the 
State’s examination of the sample was completed on 
December 19, 2011, five months before Whitaker filed 
his Motion for Discovery, in May 2012. Thus, the 
district attorney appears to have been on notice for at 
least a full month that destruction of the sample was 
imminent when Whitaker notified him of his inten-
tion independently to test the blood sample.4 

¶33. Unintentional or otherwise, the failure on the 
part of the district attorney to ensure that the Crime 
Laboratory maintained Whitaker’s blood sample for 
independent testing does not comport with our re-
quirement that prosecuting attorneys function as 
“ministers of justice.” During the final days before the 
Crime Laboratory was scheduled to destroy the blood 
sample, the maintenance of the sample for the pur-
pose of independent testing by Whitaker, accused of 

 
 4 The Crime Laboratory may have broken with its own 
policy of maintaining samples for at least six months. 
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driving under the influence of intoxicating liquor, had 
the potential of making the difference between liberty 
and a lengthy incarceration. This Court ought to 
require more of its “ministers of justice.” Adversarial 
advocacy for the State, though legitimate, should 
travel hand-in-hand with fair play in such circum-
stances as these, where the rights of the accused 
must be guarded by all concerned. But in the absence 
of a potentially exculpatory, independent test of his 
blood, Whitaker was faced at trial with the State’s 
analysis, and only that, of a sample of dubious effi-
cacy.5 

¶34. The majority highlights that Whitaker’s “blood 
was not taken pursuant to the Implied Consent Act.” 

 
 5 Indeed, the exigency of the situation was exacerbated by 
the fact that the blood sample, for six weeks between October 
21, 2011, and December 7, 2011, was retained in the police 
evidence locker until it was transported to the Crime Laboratory 
for analysis. The State’s expert in forensic toxicology testified 
that “there is a slight possibility” that failure to refrigerate for 
such a period of time could degrade the blood sample if it was 
not “stored in a manner or drawn and stored in the manner 
recommended by the kit [used by the nurse to take and preserve 
the blood sample].” The anticoagulant and preservatives con-
tained in the kit are, according to the expert, designed to 
prevent the blood from breaking down; but if the blood does 
break down, “[t]here is a possibility of bacteria-produced ethanol 
within a container, within a sealed tube, under the right circum-
stances, such as heat and other factors.” An independent 
analysis of Whitaker’s blood sample might, had it been pre-
served, have demonstrated a problem with the State’s mainte-
nance of the blood sample. With its destruction, any possibility 
of exculpation on the basis of the sample forever was lost. 
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I agree that Whitaker’s blood was not taken pursuant 
to the procedures prescribed in Mississippi Code 
Section 63-11-7, since the investigating officer chose 
to obtain a search warrant. But the affidavits for 
search warrant, States’ Exhibits 8 and 9, sworn by 
the peace officer seeking the blood sample and signed 
by a Warren County Justice Court judge, cited “63-11-
30” as the statutory provision pursuant to which 
Whitaker was being investigated. The State indicted 
and prosecuted Whitaker under Mississippi Code 
Sections 63-11-30(1) and 63-11-30(5), and he was 
convicted under those sections. It cannot, therefore, 
be said that Whitaker’s blood was not taken pursuant 
to the Implied Consent Act, or, at the very least, with 
that body of law in mind. The document utilized by 
the investigating officer to present to the magistrate 
a showing of probable cause, the means by which 
Whitaker’s blood ultimately was obtained, explicitly 
referred to the very sections of the Implied Consent 
Act of which the officer believed Whitaker to be in 
violation. 

¶35. Deprivation of liberty without full due process 
of law mandates reversal. I would remand, first, for a 
determination of precisely when Whitaker’s blood 
sample was destroyed by the Crime Laboratory. If the 
trial court were to determine that the sample was 
destroyed after Whitaker had filed his Motion for 
Discovery in May 2012, Whitaker would be entitled to 
a new trial. At that new trial, if the State’s blood 
analysis were deemed admissible by the trial court, I 
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would require that the jury be given the negative 
inference instruction I recommended in Harness: 

The Court instructs the jury that if you find 
from the evidence that the State has failed  
to preserve any physical evidence whose  
contents or quality are in question in this 
case, and which the defendant could have 
had tested or analyzed by a qualified expert 
of his choosing, but for the State’s having 
failed to cause that evidence to be preserved 
for independent, expert testing or analysis by 
the defense, then you may infer that such 
testing or analysis would have been favora-
ble to the defendant and unfavorable to the 
State. However, if you choose to make the 
negative inference against the State, this 
would not necessarily result in the defen-
dant’s acquittal. If other evidence on this is-
sue has been presented to you which either 
establishes the fact or resolves the issue to 
which the missing evidence is relevant, then 
you must weigh that evidence along with all 
other evidence. If, after considering all of the 
evidence, including the negative inference, 
you unanimously believe that the defendant 
has been proved guilty, beyond a reasonable 
doubt, then your verdict shall be, “We, the 
jury, find the defendant guilty.” 

Harness, 58 So. 3d at 12 (Kitchens, J., dissenting). 
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¶36. For these reasons, I respectfully dissent. 

 DICKINSON, P.J., AND KING, J., JOIN THIS 
OPINION. 
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IN THE CIRCUIT COURT OF 
WARREN COUNTY, MISSSISSIPPI [sic]  

NINTH CIRCUIT COURT DISTRICT 
 
STATE OF MISSISSIPPI 

VS. 

FRANK GIDEON WHITAKER IV 

CAUSE NO.: 
12,0024 CRC 

 
ORDER 

VERDICT AND PRE-SENTENCE INVESTIGATION 

(Filed Jan. 9, 2013) 

 CAME the District Attorney, and came the De-
fendant, attended by Counsel, after having waived 
his right to a trial by jury electing instead for this 
Court to sit as the finder-of-fact, and after hearing all 
the testimony and arguments of Counsel, this Court 
retired to consider the verdict and afterwards re-
turned into open Court the following verdict, to-wit: 

“The defendant, Frank Gideon Whitaker, IV, 
is guilty of the crime of DUI-Aggravated as 
charged in the indictment.” 

 IT IS THEREFORE ORDERED AND ADJUDGED 
that the defendant having been found guilty, that the 
sentencing of the Defendant shall be conducted on 
January 25, 2013, at 9:00 A.M.. The Mississippi 
Department of Corrections shall prepare a pre-
sentence report and make a copy available to the 
defendant and the State. Pending sentencing the 
defendant shall remain in Warren County Jail. 
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 SO ORDERED, this the 8 day of January, 2013. 

 /s/ M. James Chaney, Jr.
  Honorable M. James Chaney, Jr.

Circuit Court Judge 
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IN THE CIRCUIT COURT 
OF THE NINTH DISTRICT 

WARREN COUNTY, MISSISSIPPI 
 
STATE OF MISSISSIPPI 

V. 

FRANK GIDEON WHITAKER, IV 

CAUSE NO:
12,0024CRC

DEFENDANT
 

ORDER 

(Filed Nov. 8, 2012) 

 THERE came on for hearing before the Court on 
September 14, 2012 Defendant’s Motion and Supple-
mental Motion to Suppress or Exclude Evidence. 
After hearing testimony and argument of counsel, the 
Court denied Defendant’s Motions on all the non-
constitutional grounds, but took under advisement 
the Defendant’s constitutional objections. After re-
ceiving a memorandum brief from the Defendant on 
or about September 18, 2012, in support of its consti-
tutional objections, the Court invited the Mississippi 
Attorney General’s Office to submit a response to 
Defendant’s motion all as shown by copy of order 
dated September 19, 2012. 

 The Mississippi Attorney General’s Office has 
now filed its response and the Court, after having 
heard all the arguments of counsel and reviewed the 
memoranda from all counsel, the Court is of the 
opinion that the Mississippi Rules of Evidence 501 
and 1103 are not unconstitutional as violating sec-
tions 1 and 2 of the Mississippi Constitution as an 
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improper repeal of the Implied Consent Law set forth 
in the Mississippi Code Annotated § 63-11-7 (Supp. 
2012). The Court is further of the opinion that said 
rules of evidence do not violate the Equal Protection 
Clause of the Fourteenth Amendment of the United 
States Constitution as applied. 

 IT IS, THEREFORE, ORDERED AND ADJUDGED 
that Defendant’s Motions to Suppress or Exclude 
Evidence be, and the same are, hereby denied. 

 SO ORDERED this the 8 day of November, 2012. 

 /s/ M. James Chaney, Jr.
  M. JAMES CHANEY, JR.

CIRCUIT JUDGE 
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IN THE CIRCUIT COURT 
OF THE NINTH JUDICIAL DISTRICT 

WARREN COUNTY, MISSISSIPPI 
 
STATE OF MISSISSIPPI 

V. 

FRANK GIDEON WHITAKER, IV 

CAUSE NO:
12,0024CRC

DEFENDANT
 

ORDER 

(Filed Sep. 19, 2012) 

 THERE came on for hearing before the Court on 
September 14, 2012, Defendant’s Motion to Exclude 
Blood Sample Test Results. Appearing in person was 
Mark W. Prewitt, Esq. and Pamela Grady, Esq., 
Attorneys for the Defendant and Richard E. Smith, 
Jr., District Attorney for the Ninth Circuit Court 
District. The Court, after hearing testimony from 
witnesses, argument of counsel, reviewing the file 
and otherwise being fully advised in the premises, 
denied the Motion on all grounds except for the 
Constitutional challenges and invited the Movant to 
submit a brief in support of those challenges, which 
Defendant submitted on September 18, 2012. 

 In that brief the Defendant alleges that Missis-
sippi Rules of Evidence 501 and 1103 are unconstitu-
tional to the extent that they repeal the Implied 
Consent Privilege set forth in Mississippi Code Anno-
tated § 63-11-1, et seq. and that said rules violate the 
separation of powers provided in the Mississippi 
Constitution and the Equal Protection Clause of the 
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United States Constitution. Because of these consti-
tutional challenges, this Court directs pursuant to 
rule 24(d) of the Mississippi Rules of Civil Procedure, 
that the Attorney General of the State of Mississippi 
be served a copy of the Motion and Brief in Support of 
Defendant’s Motion to Exclude Blood Sample Test 
Results and that office be invited to file a response 
within twenty (20) days. 

 IT IS THEREFORE ORDERED AND ADJUDGED 
that the District Attorney shall forward a copy of the 
Motion and Brief in Support of Defendant’s Motion to 
Exclude Blood Sample Test Results to the Attorney 
General of Mississippi pursuant to Rule 24(d) of the 
Mississippi Rules of Civil Procedure. The Attorney 
General shall have twenty (20) days after receipt of 
service in which to file such pleadings as he deems 
appropriate. 

 SO ORDERED this the 19 day of September, 2012. 

 /s/ M. James Chaney, Jr.
  M. JAMES CHANEY, JR.

CIRCUIT JUDGE 
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Supreme Court of Mississippi 
Court of Appeals of the State of Mississippi 

Office of the Clerk 
 
Muriel B. Ellis 
Post Office Box 249 
Jackson, Mississippi 
 39205-0249 
Telephone: (601) 359-3694 
Facsimile: (601) 359-2407 

(Street Address)
450 High Street 
Jackson, Mississippi 
 39201-1082 

e-mail: 
 sctclerk@courts.ms.gov

 
September 18, 2014 

 This is to advise you that the Mississippi Su-
preme Court rendered the following decision on the 
18th day of September, 2014. 

Supreme Court Case # 2013-KA-00184-SCT 
Trial Court Case # 12,0024 CRC 

Frank Gideon Whitaker, IV a/k/a Frank Gideon 
Whitaker a/k/a Frank Whitaker v. State of Mississippi 

Motion for rehearing filed by Appellant is denied. 
Dickinson, P.J., Kitchens and King, JJ., would grant. 

 
* NOTICE TO CHANCERY/CIRCUIT/ 

COUNTY COURT CLERKS * 

If an original of any exhibit other than photos was 
sent to the Supreme Court Clerk and should now be 
returned to you, please advise this office in writing 
immediately. 

Please note: Pursuant to MRAP 45(c), amended 
effective July, 1, 2010, copies of opinions will 
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not be mailed. Any opinion rendered may be 
found at www.mssc.state.ms.us under the Quick 
Links/Supreme Court/Decision for the date of 
the decision or the Quick Links/Court of Ap-
peals/Decision for the date of the decision. 

 


