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QUESTIONS PRESENTED 

 
 1. Whether The Constitution protects an indi-
vidual’s right to defend himself and his property from 
a forcible felony. 

 2. Whether the Petitioner was denied his Sixth 
Amendment right to effective assistance of counsel 
when his trial counsel failed to present evidence 
which supported his claim that he was protecting 
himself from an armed robbery. 

 3. Whether the district court erred in failing to 
address and rule of petitioner’s counsel’s motion to 
amend the pro se claims, in violation of the principles 
enunciated in Slack v. McDaniel, 529 U.S. 473 (2000), 
and Barefoot v. Estelle, 463 U.S. 880 (1983). 
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RULE 29.6 STATEMENT 

 
 Petitioner Henry Davis is an individual serving a 
sentence in an Illinois State correctional institution. 
No corporation is involved in this cause. 
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OPINIONS BELOW 

 On January 13, 2005, following a bench trial in 
the Circuit Court of Cook County, Illinois, the peti-
tioner was convicted of the first degree murder of 
Shenandoah Hogan, and sentenced to forty-five years 
imprisonment. 

 On June 10, 2008 the Illinois Appellate Court 
affirmed petitioner’s conviction, People v. Davis, No. 
1-05-1147. (Rule 23 decision). 

 Petitioner filed pro se a petition for leave to 
appeal to the Illinois Supreme Court, which was 
denied, People v. Davis, No. 107178. 

 On May 21, 2009 the petitioner filed pro se a post 
conviction petition in the Circuit Court of Cook Coun-
ty. When the circuit court denied the petition he 
appealed. In a Rule 23 order, on June 30, 2011 the 
Illinois Appellate Court affirmed the circuit court’s 
denial, People v. Davis, No. 1-09-2602. 

 Petitioner sought leave to appeal the appellate 
court’s ruling to the Illinois Supreme Court. On 
November 30, 2011 the Court denied the petition for 
leave to appeal, People v. Davis, No. 112949. 

 On March 2, 2012 the petitioner filed pro se in 
the district court for the Northern District of Illinois a 
Section 2254 habeas petition, Davis v. Hardy, No. 12 
CV 1550. 

 On April 13, 2012 the petitioner pro se filed an 
amended habeas petition in cause 12 CV 1550. 
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 After retaining counsel, the petitioner filed on 
February 28, 2013 a motion to amend the habeas 
claims. 

 On February 13, 2014 the district judge entered a 
memorandum opinion and order denying petitioner’s 
claims, without granting leave to amend. The court 
also denied petitioner a certificate of appealability. 
See Appendix. 

 The petitioner filed a timely notice of appeal to 
the Seventh Circuit Court of Appeals seeking a certif-
icate of appealability. On June 4, 2014 the court 
entered an order denying a certificate of appeal-
ability. See Appendix. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The judgment of the Seventh Circuit Court of 
Appeals denying the petitioner’s request for a certifi-
cate of appealability was entered June 4, 2014. The 
jurisdiction of this Court rests on 28 U.S.C. 1254(1). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL PROVISIONS 

 The Fifth Amendment to the United States 
Constitution provides: “No person shall . . . be de-
prived of life, liberty, or property, without due process 
of law; . . . .” 
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 The Fourteenth Amendment to the United States 
Constitution provides: . . . “No State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or prop-
erty, without due process of law; . . . .” 

 The Ninth Amendment to the United States 
Constitution provides: “The enumeration in the 
Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people.” 

 The Sixth Amendment to the United States 
Constitution provides: “In all criminal prosecutions, 
the accused shall . . . have the Assistance of Counsel 
for his defence.” 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Although petitioner’s counsel in March, 2013 
filed a motion to amend the petitioner’s pro se habeas 
petition and his “amended petition,” the district court 
never ruled on the motion to amend, but nearly one 
year later, in February, 2014, issued its memorandum 
opinion and order denying habeas relief and denying 
a certificate of appealability. For this period the 
district court never addressed the motion to amend. 

 In a supplemental reply to the respondent’s 
objections to petitioner’s motion to amend, petition-
er’s counsel pointed out, in accord with Mayle v. Felix, 
545 U.S. 644, 125 S. Ct. 2562, 162 L.Ed.2d 582 
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(2005), the factors to be weighed in permitting an 
amendment of pleadings in the context of AEDPA’s 
habeas petition by examining Fed. R. Civ. P. 15, and 
the doctrine of “relation back.” Here the petitioner’s 
pro se habeas pleadings fit the Mayle Court test. See 
Appendix.  

 The motion to amend, if granted, would have 
maintained that (1) petitioner had a substantive due 
process constitutional right to self-defense, (2) that 
his trial counsel was ineffective for not arguing to the 
trial court that the six elements utilized by the trial 
court to evaluate a claim of self-defense failed to 
address the forcible felony scenario, (3) that the trial 
court improperly placed the burden on the petitioner 
to disprove an element of the offense, and (4) the six-
element self-defense test violated due process. 

 The petitioner maintains that the district court, 
by waiting almost an entire year before issuing its 
ruling denying habeas relief, could have resolved this 
matter in a different manner, where as shown here in 
this cause, the issues presented were adequate to 
deserve encouragement to proceed further. Slack v. 
McDaniel, 529 U.S. 473 (2000), following Barefoot v. 
Estelle, 463 U.S. 880 (1983). 

---------------------------------  --------------------------------- 
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REASONS FOR GRANTING THE PETITION 

I. The Historical Roots Of Defending One’s 
Person And Property/Within Their Home 
And Outside. 

 The Petitioner has a substantive due process 
constitutional right to bodily integrity, self-
preservation, and self-defense. This right is deeply 
historical with ancient roots. In Solesbee v. Balkcom, 
339 U.S. 9, 16 (1950) the Court stated that “It is now 
the settled doctrine of this Court that the Due Pro-
cess Clause embodies a system of rights based on 
moral principles so deeply embedded in the traditions 
and feelings of our people as to be deemed fundamen-
tal to a civilized society as conceived by our whole 
history. Due Process is that which comports with the 
deepest notions of what is fair and right and just. Due 
Process is violated if a practice or rule “offends some 
principle of justice so rooted in the traditions and 
conscience of our people as to be ranked as funda-
mental” (citing Snyder v. Massachusetts, 291 U.S. 97, 
105 (1934). 

 In his concurring opinion with Justice Douglas in 
Griswold v. Connecticut, 381 U.S. 479 (1965), Justice 
Goldberg wrote that the concept of liberty protects 
those personal rights that are fundamental and are 
not confined to the specific terms of the Bill of Rights. 
Id., at p. 486. Here Justices Warren, Brennan, and 
Goldberg remarked that the “penumbra” of rights 
found in the Due Process Clause, also find their 
relevance in the Ninth Amendment: “The language 
and history of the Ninth Amendment reveal that the 
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Framers of the Constitution believed that there are 
additional fundamental rights, protected from gov-
ernment infringement, which exist alongside those 
fundamental rights specifically mentioned in the first 
eight amendments.” Id., at p. 488. 

 Before the Civil War the Illinois Supreme Court 
recognized the “Sacred Right of Self-Preservation.” 
Hopkinson v. People, 18 Ill. 264 (1857) (1857 WL 
5554); Campbell v. People, 16 Ill. 12 (1854) (1854 WL 
4745). In 1918 the Illinois Appellate Court noted the 
“Natural Instinct of Self-Preservation,” Jackson v. 
Johnson, 212 Ill. App. 61 (1918) (1918 WL 2004). 

 In Illinois the law of self-defense applies to both 
criminal and civil cases. First Midwest Bank of 
Waukegan v. Denson, 562 N.E.2d 1256, 205 Ill. App. 
3d 124, 150 Ill. Dec. 453 (1990). It is not necessary 
that blood first be drawn before the right of self-
defense arises. People v. Woods, 410 N.E.2d 866, 81 
Ill. 2d 537, 43 Ill. Dec. 733 (1980); People v. White, 
409 N.E.2d 73, 87 Ill. App. 3d 321, 42 Ill. Dec. 578 
(1980). It is not essential to self-defense that the 
person attacked could not otherwise save himself. 
People v. Sterankovich, 145 N.E. 172, 313 Ill. 556 
(1924). 

 In Illinois, the person who is not the initial 
aggressor has no duty to retreat. People v. White, 638 
N.E.2d 314, 265 Ill. App. 3d 642, 202 Ill. Dec. 668 
(1994). 

 In Washington v. Glucksberg, 521 U.S. 702 
(1997), the Court articulated a two-pronged test for 
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the existence of a fundamental right. First, a court 
must articulate a “careful description” of the asserted 
fundamental right. Second, a court must determine 
whether the right is “deeply rooted in this Nation’s 
history and tradition, and implicit in the concept of 
ordered liberty, such that neither liberty nor justice 
would exist if they were sacrificed.” Id., at p. 721. 

 In Reno v. Flores, 507 U.S. 292, 301-02 (1993), 
the Court held that the Due Process Clause “forbids 
the government to infringe certain “fundamental” 
liberty interests at all, no matter what process is 
provided, unless the infringement is narrowly tai-
lored.” 

 Although this Petition For a Writ of Certiorari is 
not about the Second Amendment, Justice Scalia’s 
opinion in District of Columbia, et al. v. Heller, 554 
U.S. 570, 128 S. Ct. 2783, 171 L.Ed.2d 637 (2008) 
goes into detail of the historical roots of the bearing of 
arms, traced to the “natural right of resistance and 
self-preservation.” Some examples are: 

W. Duer, Outlines of the Constitutional 
Jurisprudence of the United States 31-32 
(1833) (with reference to colonists’ English 
rights: “The right of every individual to keep 
arms for his defence, suitable to his condition 
and degree: which was the public allowance, 
under due restrictions of the natural right of 
resistance and self-preservation.” 

Heller, at footnote 7. 
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Justice James Wilson interpreted the Penn-
sylvania Constitution’s arms-bearing right, 
for example, as a recognition of the natural 
right of defense “of one’s person or house” – 
what he called the law of “self-preservation,” 
citing 2 Collected Works of James Wilson 
1142 . . . see also T. Walker, Introduction to 
American Law 198 (1837) (“Thus the right of 
self-defence [is] guaranteed by the [Ohio] 
Constitution. 

Id., at p. 12 of slip opinion. 

As the most important early American edi-
tion of Blackstone’s Commentaries (by the 
law professor and former Antifederalist St. 
George Tucker) made clear in the notes to 
the description of the arms right, Americans 
understood the right of self-preservation” as 
permitting a citizen to repe[l] force by force” 
when “the intervention of society in his be-
half, may be too late to prevent an injury.” 1 
Blackstone’s Commentaries 145-146, n.42 
(1803). 

Id., at p. 21 of slip opinion. 

 “The right to self-defence is the first law of na-
ture,” citing 2 Tucker’s Blackstone 143, n.d. Id., at 
p. 33 of slip opinion. 

 In Griffin v. Martin, 785 F.2d 1172 (4th Cir. 1986) 
the Fourth Circuit pointed to the absurdity of “abol-
ishing self-defense altogether, thereby leaving one a 
Hobson’s choice of almost certain death through 
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violent attack now or statutorily mandated death 
through trial and conviction of murder later.” 

 The right to be secure in one’s bodily integrity 
includes the right to be free from attack and assault. 
Washington v. Glucksberg, 521 U.S. 702, 117 S. Ct. 
2258, 138 L.Ed.2d 772 (1997); Albright v. Oliver, 510 
U.S. 266, 114 S. Ct. 807, 127 L.Ed.2d 114 (1994); 
Bowers v. Hardwick, 478 U.S. 186, 191, 106 S. Ct. 
2841, 92 L.Ed.2d 140 (1986); Rochin v. California, 
342 U.S. 165, 72 S. Ct. 205, 96 L.Ed. 183 (1952). 

 Heller has been held applicable to the States in 
McDonald v. City of Chicago, 130 S. Ct. 3020, 177 
L.Ed.2d 894 (2010). 

 In People v. Mimes, 953 N.E.2d 55, 352 Ill. Dec. 
119 (2011), the Court found that the inherent right of 
self-defense has been central to the Second Amend-
ment, and although the need for defense of one’s self, 
family, and property is most acute in the home, an 
individual’s need for self-defense does not disappear 
outside the home. 

 Self-defense, which is labeled in the Illinois 
Criminal Code as “Use of Force In Defense of Person,” 
720 ILCS 5/7-1, is the only fundamental constitution-
al right which is classified as an affirmative defense 
in the Illinois Criminal Code of 1961, 720 ILCS 5/1, et al. 
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II. The Petitioner’s Trial Violated His Due 
Process Rights By Imposing Judicially 
Created Elements Of Self-Defense Which 
Were Inconsistent With The Illinois Crim-
inal Code’s Definition Of Self-Defense, 720 
ILCS 5/7-1. 

 On pp. 14-16 of its answer the respondent uses a 
portion of the appellate court’s opinion affirming the 
trial court’s finding rejecting petitioner’s claim of self-
defense as not only upholding a presumption of 
correctness under the AEDPA’s Section 2254(d), but 
also complying with a correct application of the due 
process and evidentiary requirements set down by the 
high court in Jackson v. Virginia, 443 U.S. 307 (1979). 

 However the respondent’s answer cites how both 
the trial court and the appellate court erroneously 
applied 6 elements which the Illinois Supreme Court 
created to satisfy a defendant’s claim of self-defense, 
People v. Lee, 821 N.E.2d 3079, 213 Ill. 2d 218, 290 
Ill. Dec. 256 (2004). See Answer, pp. 17-18. Those six 
elements are: that (1) unlawful force was threatened 
against the person, (2) the person threatened is not 
the aggressor, (3) the danger of harm was imminent, 
(4) the threatened force was unlawful, (5) the person 
threatened actually and subjectively believed a 
danger existed which required the use of the force 
applied, and (6) the beliefs of the person threatened 
were objectively reasonable. Lee, 213 Ill. 2d, at 225. 
citing People v. Jeffries, 646 N.E.2d 587, 164 Ill. 2d 
104, 127, 207 Ill. Dec. 21 (1995). 
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 As the Lee Court stated, and which is found in 
Jeffries, “If the State negates any one of these ele-
ments, the defendant’s claim of self defense must 
fall.” Lee, 213 Ill. 2d, at 225. 

 A reading of Jeffries reveals that the source of 
these six elements was the Illinois jury instructions 
on self-defense. Jeffries, 164 Ill. 2d, at 128, citing 
People v. Anderson, 601 N.E.2d 831, 234 Ill. App. 3d 
899, 900, 176 Ill. Dec. 133 (1992); People v. Willis, 577 
N.E.2d 1215, 217 Ill. App. 3d 909, 916, 160 Ill. Dec. 
644 (1991). 

 But a reading of Section 5/7-1 of the Illinois 
Criminal Code of 1961 which defines the circum-
stances in which a person is justified in the use of 
force against another does not assert those six ele-
ments, and in fact, points to a situation to which the 
petitioner has claimed both in his post-conviction 
petition and in his pro se habeas claims, and related 
claims, that his trial counsel provided ineffective 
assistance of counsel, namely that the actions of the 
petitioner was to prevent “the commission of a forci-
ble felony” 720 ILCS 5/7-1(a). 

 Section 5/7-1(a) states: 

(a) A person is justified in the use of force 
against another when and to the extent that 
he reasonably believes that such conduct is 
necessary to defend himself or another 
against such other’s imminent use of unlaw-
ful force. However, he is justified in the use 
of force which, is intended or likely to cause 
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death or great bodily harm only if he reason-
ably believed that such force is necessary to 
prevent imminent death or great bodily 
harm to himself or another, or the commis-
sion of a forcible felony. 

 
III. The Failure Of Trial Counsel To Provide 

Effective Assistance When He Failed To 
Present Evidence That Petitioner Was Pro-
tecting Himself From An Armed Robbery. 

 The entire claim in petitioner’s post-conviction 
petition and appeal was the ineffective assistance of 
trial counsel in failing to present evidence supporting 
petitioner’s claim that he was protecting himself from 
an armed robbery. See Exhibit S, Pet. Pro Se Post 
Conviction Petition; Exhibit I, Pet. Opening Brief in 
Post-Conviction Appeal, state court record. In this 
post-conviction claim petitioner presents evidence of a 
police report documenting petitioner’s custodial 
statement to Chicago Police Detective Sergeant 
Bryan Holly at Area 4 Headquarters that he believed 
that his assailants were trying to rob him of the 
jewelry he was wearing. Also the petitioner provides 
the affidavits of Tommy Turner and Kenita Christmas 
attesting to the presence of the jewelry. The Turner 
affidavit attests to Mr. Turner going to Area 4 police 
station, speaking to Felony Review Assistant States 
Attorney Tony Garcia, and receiving from the peti-
tioner the jewelry he was wearing. 

 But, as petitioner claims, his trial counsel dis-
suaded him from testifying as to his beliefs that he 
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was about to be robbed because his trial counsel 
erroneously opined that there was no evidence to 
support that belief. 

 The six-element jury instruction used against the 
petitioner failed to raise the issue of the forcible 
felony, and trial counsel failed to argue the right of 
the petitioner to use necessary force to protect him-
self from a forcible felony. Here trial counsel’s perfor-
mance in failing to argue the right to use necessary 
force to defend oneself from a forcible felony was not 
reasonable, and the outcome of the trial would have 
been different if trial counsel would have realized 
that the six elements failed to address the forcible 
felony scenario. 

 In In re Winship, 397 U.S. 358 364, 980 S. Ct. 
1068, 1073, 25 L.Ed.2d 368, 375 (1970), the Supreme 
Court declared that the due process clause protects 
the accused against conviction except upon proof 
beyond a reasonable doubt of every fact necessary to 
constitute the crime with which he is charged. A 
defendant’s due process rights are violated when the 
burden shifts to the defendant to disprove an element 
of the offense. In Mullaney v. Wilbur, 421 U.S. 684, 44 
L.Ed.2d 50 (1975) the Supreme Court held that 
Maine’s jury instruction for manslaughter violated 
due process because it impermissibly shifted upon the 
defendant the burden of proof. 

 The petitioner had a fundamental right of self-
defense at the time he performed the acts of which 
the state claims constituted first degree murder. 
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There is no dispute that the petitioner at trial 
claimed self-defense and the right to the use of force 
in defense of his person described in the affirmative 
defense of Section 5/7-1(a) within Article 7 of the 
Criminal Code of 1961. The State had the burden of 
proving beyond a reasonable doubt that the petition-
er’s actions were not to prevent the commission of a 
forcible felony. The petitioner did not have that 
burden, yet his trial counsel’s conduct not only failed 
to raise this error, but erroneously advised petitioner 
that there was no evidence to support that claim. 

 The use of the six-element jury instruction to 
evaluate the viability of petitioner’s right to use force 
in defense of his person violated his due process 
rights. According to the Illinois Supreme Court in Lee 
and Jeffries all the State has to do is negate one of 
the six elements to defeat the claim of self-defense. 
Such a position is inconsistent with the definition in 
Section 5/7-1(a). 

 
IV. The District Court Erred By Not Permit-

ting Petitioner’s Counsel To Amend The 
Pro Se Habeas Petitions. 

 The district court gave no explanation why, for 
almost a year after petitioner’s counsel had filed his 
motion to amend, no ruling was ever made granting 
(or denying) the motion. Instead, without any notice, 
the district court issued its memorandum and order 
on February 14, 2014 denying the habeas relief and 
denying a certificate of appealability. By permitting 
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an amended pleading the petitioner’s counsel would 
have been able to address concerns regarding princi-
ples of procedural default, and the doctrine of relation 
back. See Slack v. McDaniel, 529 U.S. 473, 484 
(2000). 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 

SHELDON B. NAGELBERG 
Attorney for Petitioner 
53 West Jackson Boulevard 
Suite 664 
Chicago, Illinois 60604 
312-305-5278 
sbnagelberglaw@att.net 
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United States Court of Appeals 
For the Seventh Circuit 
Chicago, Illinois 60604 

Submitted May 27, 2014  
Decided June 4, 2014 

Before 

JOEL M. FLAUM, Circuit Judge 

JOHN DANIEL TINDER, Circuit Judge 
 
No. 14-1542 

HENRY DAVIS, 
  Petitioner-Appellant, 

  v. 

STEPHEN DUNCAN, 
  Respondent-Appellee. 

Appeal from the 
United States District 
Court for the Northern 
District of Illinois,  
Eastern Division. 

No. 1:12-cv-01550 

Matthew F. Kennelly, 
Judge. 

 
ORDER 

 Henry Davis has filed a notice of appeal from the 
denial of his petition under 28 U.S.C. § 2254, which 
we construe as an application for a certificate of 
appealability. This court has reviewed the final order 
of the district court and the record on appeal. We find 
no substantial showing of the denial of a constitu-
tional right. See 28 U.S.C. § 2253(c)(2). 

 Accordingly, the request for a certificate of 
appealability is DENIED. 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
Henry Davis,  

    Petitioner, 

  vs. 

Michael Lemke,  

    Respondent. 

) 
) 
) 
) 
) 
) 
) 

No. 12 C 1550 

 
MEMORANDUM OPINION AND ORDER 

(Filed Feb. 13, 2014) 

MATTHEW F. KENNELLY, District Judge: 

 In January 2005, an Illinois judge convicted 
Henry Davis of first-degree murder in connection 
with the death of a man near a Chicago nightclub in 
2002 and imposed a prison sentence of forty-five 
years. The Illinois Appellate Court affirmed Davis’s 
conviction on direct appeal. After the Illinois Supreme 
Court denied his petition for leave to appeal, Davis 
filed a petition for post-conviction relief. The Circuit 
Court of Cook County denied the petition, and the 
Illinois Appellate Court affirmed the decision, fol-
lowed by the Illinois Supreme Court’s denial of his 
petition for leave to appeal. 

 Davis has petitioned this Court for a writ of 
habeas corpus pursuant to 28 U.S.C. § 2254. He has 
made several claims, some filed in an initial pro se 
petition and others in a revised pro se petition. He 
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also filed, via counsel, a reply and a motion to amend 
containing additional arguments. Respondent Mi-
chael Lemke, the warden of the prison where Davis is 
incarcerated, argues that the claims are procedurally 
defaulted or otherwise without merit. For the follow-
ing reasons, the Court denies Davis’s petition. 

 
Background 

A. Trial court proceedings 

 Early on the morning of October 20, 2002, Shen-
andoah Hogan was shot three times: once in his back, 
once in his left arm, and once in his right thigh. He 
died the same day. The shooting occurred outside a 
Burger King restaurant on South Michigan Avenue in 
Chicago on the same block as E2, a nightclub operat-
ing there at the time. Henry Davis was arrested that 
same morning and was indicted the following month 
for first-degree murder. 

 Davis’s bench trial began on January 12, 2005. 
The prosecution contended that Davis and Hogan 
were involved in a fight outside the nightclub, during 
which Davis shot Hogan and then fled from police, 
discarding the gun along the way. Davis’s attorney 
conceded that Davis fired the shots but argued that 
he did so in self-defense, “to protect himself from 
deadly harm.” Ex. P at BB-8. Counsel further con-
tended that Davis did not bring a gun to the club but 
rather obtained it during a struggle with Hogan and 
another assailant, during which Hogan was shot. 
Then, the attorney argued, Davis shot Hogan again 
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“because he didn’t know whether the person in the 
orange shirt [Hogan] was going for another weapon or 
what.” Id. at BB-13. 

 The prosecution first called Adrienne Segovia, a 
deputy medical examiner in the Cook County Medical 
Examiner’s office who performed the autopsy on 
Hogan and opined that he died as a result of multiple 
gunshot wounds. She testified that Hogan’s body had 
three such wounds: one on the right side of his back 
that had “coursed back to front”; another on the back 
of the left arm; and the third on Hogan’s right anteri-
or thigh. Id. at BB-20-22. Segovia testified that the 
back gunshot wound was consistent with being shot 
from behind. Hogan also had “ten abrasions or scrape 
marks on the body,” id. at BB-22, which Segovia 
testified were consistent with Hogan having crawled 
on a rough surface or pavement. On cross-
examination, Segovia testified that the wound to 
Hogan’s thigh entered from the front of the leg and 
that it was “possible” that the bullet had entered the 
thigh as a result of a ricochet. Id. at BB-34. She 
further testified that abrasions Hogan had above his 
eye were consistent with having been in a fight. 

 After Hogan’s mother testified, the prosecution 
called Jonathan Masupha, a friend of Hogan, who 
was at the E2 nightclub on the night Hogan was 
killed. Masupha testified that after leaving E2 that 
evening, he saw Hogan near the parking lot of a 
Burger King, where he began fighting with a “big 
guy” – the same person who earlier had broken up a 
fight between two women at the club. Id. at BB-51. 
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Masupha ran up to the fight and saw a female hitting 
Hogan in the head with a bottle; Masupha said he 
then hit the woman who had wielded the bottle. He 
testified that a larger fight proceeded to break out, 
and “[t]he whole parking lot seemed like they were 
participating.” Id. at BB-53. Masupha said he pulled 
Hogan “to the back” and then saw “[t]he guy on the 
side of him” make “a reaching motion. At the same 
time, I began to turn around, heard shots. I’m run-
ning.” Id. at BB-53-54. Masupha clarified that the 
man making the reaching motion “was going for his 
waist,” although Masupha did not see a gun. Id. at 
BB-54. As Masupha turned to run from the scene, he 
“heard a gunshot real loud towards my face,” after 
which he began to run away; when he returned, 
Hogan “was already in the ambulance.” Id. at BB-55. 
Masupha further testified that he did not see Hogan 
with a gun and that E2 employees performed pat-
downs of those who entered the club that night. On 
cross-examination, Masupha testified that he thought 
Hogan’s car was parked in the Burger King parking 
lot but that he did not see it there. He added that 
there was a slight pause after the first shot he heard, 
followed by “[t]wo to three, maybe four” others. Id. at 
BB-73. 

 A witness named Amanda Conkel testified that 
she was exiting E2 when she heard shots; after 
taking cover, she got up to see “a guy running” – a 
person who had had “words” with Hogan at the club – 
“and Shenandoah was just falling.” Id. at BB-89-90. 
She testified that she later identified Davis in a 
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lineup as the person she saw running after the shoot-
ing, and she identified a dark blue Monte Carlo as the 
car she saw speeding from the Burger King parking 
lot after the shooting. 

 The prosecution also called Ira Lynch, a sergeant 
in the Chicago Police Department who was monitor-
ing crowd control from his car in the area of E2 when 
he “saw what appeared to be a scuffle.” Ex. Q at BB-
162. He then heard shots fired and was moving 
toward the Burger King when he “observed a subject 
who was the victim crawling into the street.” Id. He 
also saw, from about twenty feet away, “the victim 
crawling out into the street and someone standing 
over him shooting down at him, the offender.” Id. at 
BB-163. The shooter, whom Lynch identified as 
Davis, fired three times, Lynch testified; Lynch then 
moved closer, at which point Hogan pointed to Davis 
and said that Davis had shot him. Lynch said Davis 
walked quickly to a dark blue vehicle and drive out of 
the Burger King parking lot, and Lynch blocked 
Davis’s exit with his squad car, after which Davis 
drove over the sidewalk. Lynch said he followed Davis 
as he drove around the area, until Davis lost control 
of his car and ran into a tree. Davis then exited the 
car, Lynch testified, and began running away down 
Cermak Road while officers gave chase. Later that 
morning, Lynch said, he identified Davis in a lineup 
at Area 4 police headquarters. 

 James Brill, another Chicago police officer, also 
testified. He said he had responded to a call reporting 
shots fired around 4:00 a.m. on October 20, 2002, and 
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followed a car that looked like the one described in 
the call. He followed Davis in the car around local 
streets until Davis jumped a curb and hit a tree. Brill 
testified that Davis exited the vehicle and ran, and 
Brill followed on foot. Brill said he saw that Davis 
was carrying a handgun, which ejected its magazine 
when Davis stopped at one point to observe that his 
shoes had come off. Brill picked up the magazine and 
continued chasing Davis. Brill and other officers 
apprehended Davis as he attempted to climb a fence 
into the Metra rail yard. As Davis was being moved 
into a nearby squad car, Brill heard Davis say “that 
he had hoped that he shot the right person.” Id. at 
BB-213. Davis had gotten rid of the gun at some point 
during the chase, and Brill testified that the police 
canine unit was called in and found a gun in a com-
post bin shortly after the chase ended. The gun, Brill 
said, was the same one Davis had been holding 
earlier. 

 The prosecution also called Andrew Block, anoth-
er Chicago police officer, who saw Davis running on 
foot the morning of the shooting. Block testified that 
he was among the officers who arrested Davis and 
also heard him say, “I hope I shot the right guy.” Id. 
at BB-229. Other officers who had collected evidence 
from the Burger King testified, along with a forensic 
investigator who found evidence there and at the 
scenes of Davis’s car crash and arrest. Cid Drisi, a 
forensic scientist with the Illinois State Police, testi-
fied that he had tested a pistol, one bullet, casings, a 
magazine, and some clothing, including a jacket with 
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a hole in it. The jacket, Drisi testified, was “consistent 
with the passage of a bullet,” and the bullet and 
cartridges had been fired from the submitted pistol. 
Ex. P at BB-125-32. John Onstwedder, another foren-
sic scientist from the state police, testified that there 
were no latent fingerprints on the cartridges, pistol, 
or magazine he tested in this case. 

 After unsuccessfully moving for a directed find-
ing of not guilty at the conclusion of the prosecution’s 
case, the defense called Eric Mason, who testified 
that he was at E2 early on the morning of October 20, 
2002, where he saw “some arguing,” involving a “lot 
of people” who were “swinging.” Ex. Q at CC-18, 26. 
After he left the club, he was attacked by two men. 
One of them, Mason testified, wore an orange shirt 
and hit him in the nose; Mason thought the assailant 
had “a shiny object” in his hands. Id. at CC-21-23. On 
cross-examination, he clarified that the object looked 
like a gun. James Walker, who was with Mason at E2, 
said he saw “guys on top of guys brawling” at the 
club. Id. at CC-38. After leaving the club, Walker 
said, he saw Mason bent over and holding his hands 
to his face; Walker then ran across the street and saw 
“15 to 20” men and women fighting. Id. at CC-40. One 
of the men was wearing an orange shirt, he said, and 
“made a gesture at me as far as with his hand up 
under his shirt,” which Walker said made it look like 
he was reaching toward a gun in his waistband. Id. at 
CC-41. (On cross-examination, he testified that he did 
not actually see a gun.) Walker said he retrieved 
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Mason and drove him to the hospital and that Mason 
told him he had been hit in the face with a pistol. 

 Raquel Chapman, Davis’s girlfriend and the 
mother of his son, also testified. She testified that she 
was at E2 on the day in question and that the club 
had security people using metal wands to check 
entrants for weapons. Chapman said she hugged 
Davis both at E2 and shortly after leaving the club 
and did not feel a metal object on him when doing so. 
She parted from Davis after leaving the club, she 
testified, and later returned there looking for Davis 
and saw a body lying on the ground. Later, on her 
route back home, she saw Davis’s car after it had 
been in an accident. 

 Davis testified last. He said that security guards 
searched him with metal wands when he entered E2 
on the morning in question and that he did not have a 
gun on his person or in his car. After leaving the club, 
Davis said, he walked Chapman to her car and then 
went toward the Burger King on South Michigan; 
there, “a guy approached me with a gun.” Id. at CC-
77. Davis testified that he grabbed the gun and 
“tussled” with the man over it; the gun “went off a 
couple times.” Id. at CC-79. At that point, Davis said, 
the man’s friends approached him and started hitting 
him from behind. “Then once they were attacking me 
and I grabbed possession of the gun I just fired the 
gun.” Id. at CC80-81. When asked why he was firing 
the gun, Davis said, “They were attacking me. I don’t 
know what was going on. I didn’t know what it was. 
So once I got the gun I was protecting myself.” Id. at 
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CC-81. The person he fired at, he said, was wearing 
an orange shirt and had been hitting him. Afterward, 
Davis said, he ran to his car and left, with the police 
chasing him. On cross-examination, Davis said he 
shot at “[t]he guy that was hitting [me] from behind” 
after turning around to face him. Id. at CC-85. “I 
guess he proceeded to run once I turned around. He 
didn’t have his back to me when I ended up open and 
fired.” Id. at CC-86. The prosecutor then asked 
whether Davis shot the man when he had his back to 
him and was trying to get away. Davis responded that 
he did not know and was “just in the heat of the 
moment” but admitted he never saw the man he had 
shot holding a gun. Id. 

 After closing arguments, the court convicted 
Davis of first-degree murder. In explaining its deci-
sion, the court said that it did not know where Davis 
got the gun: “Whether his gun came from his cast in 
his arm, whether it came from a bush, his girl friend’s 
car, his car, whether he had it all night long, I do not 
know.” Id. at CC-112. The court credited Lynch’s 
testimony that Davis was standing over Hogan and 
“shooting into his body.” Id. The court noted that the 
shots had gone “from back to front and upward con-
sistent with crawling, where the victim being down 
[sic] on the grounds [sic] when shot.” Id. at CC-113. 
“[T]hat is not self-defense,” the court said. Id. The 
court also cited Davis’s leaving the scene and running 
from police, which “was remarkable flight from the 
police after the shooting,” including Davis’s turning 
toward a pursuing officer with a weapon in hand. Id. 
Davis’s sentence was forty-five years. 
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B. Appeal and post-conviction proceedings 

 On appeal, Davis presented two issues. First, he 
argued that his claim of self-defense had shifted the 
burden of proof to the prosecution, noting that the 
Illinois self-defense statute permits the use of deadly 
force to prevent a forcible felony. There was “more 
than enough evidence,” Davis argued, to show that he 
did not have a gun and that he was attacked by 
robbers. Ex. C at 22-23. Davis contended that the 
testimony of Lynch, the officer who said he saw Davis 
shooting down at Hogan, was “mistaken” and incon-
sistent with Masupha’s testimony, because Lynch did 
not see some of the things Masupha reported about 
the “brawl” outside the Burger King. Id. at 24-27 
(citing studies about the frequency of mistaken 
eyewitness identifications). Second, Davis contended 
that the prosecution had “at most” proven he was 
guilty of second-degree murder. Id. at 30. 

 The appellate court affirmed Davis’s conviction. 
The court first addressed Davis’s self-defense argu-
ment. It noted that self-defense is an affirmative 
defense, “and once raised by defendant, the State has 
the burden of proving beyond a reasonable doubt that 
defendant did not act in self-defense. . . .” Ex. A at 8. 
The court listed six elements of self-defense and said 
that “[d]efendant’s claim of self-defense must fail if 
any one of these elements is negated by the State.” 
Ex. A at 8 (citing People v. Lee, 213 Ill. 2d 218, 224, 
821 N.E.2d 307, 311 (2004), and People v. Young, 347 
Ill. App. 3d 909, 920, 807 N.E.2d 1125, 1134 (2004)). 
Considering the evidence by assessing whether “any 
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rational trier of fact could have found beyond a rea-
sonable doubt that defendant failed to act in self-
defense,” the court held that substantial evidence 
supported the trial court’s conclusion. Id. at 9. The 
court placed emphasis on Lynch’s testimony, Davis’s 
flight from police, and the autopsy results showing 
Hogan was shot in the back. The court said that even 
if Davis’s version of events were true – that he was 
the victim of an assault – the facts showed that 
Hogan himself did not have a gun but was hitting 
Davis from behind and then was trying to get away 
when Davis shot him. Therefore, Davis “failed to 
show that the force he used against the victim was 
necessary to justify self-defense.” Id. at 10. The court 
also rejected Davis’s alternate argument that he was 
guilty of second-degree murder at most. Considering 
the fact that Davis “shot the unarmed victim in the 
back while the victim was crawling away from him,” 
the court said that “no mitigating factors were pre-
sented” sufficient for “a finding of second degree 
murder.” Id. at 10-11. 

 Following the appellate court’s decision, Davis 
filed a pro se petition for leave to appeal with the 
Illinois Supreme Court, which the court denied in 
November 2008. In 2009, Davis filed a post-conviction 
petition. He made ten claims, eight of which con-
cerned the performance of his trial counsel. These 
included claims regarding how counsel handled 
Davis’s theory that he was attacked in order to rob 
him of his jewelry, misrepresentations about the 
duties and actions of the prosecutors and detectives 
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handling his case, counsel’s failure to investigate 
those individuals and their reports, charts, and 
inventory procedures, and his recommendation that 
defendant waive his right to a jury trial. Davis also 
contended that his due process rights were violated 
when prosecutors and investigators removed his 
jewelry and falsified reports. Finally, Davis claimed 
that 730 ILCS 5/5-8-1(d)(i), which provides for sen-
tencing enhancements based on use of a firearm, 
violated the constitution’s Equal Protection Clause. 
Davis attached several affidavits to his petition as 
well as photographs of the jewelry in question. 

 The trial court denied Davis’s post-conviction 
petition. The court first held that “all of petitioner’s 
claims could have been raised on direct appeal” but 
were not and were thus waived. Ex. S at C125. The 
court nonetheless proceeded to address the merits of 
the claims. It noted that many of the claims derived 
from Davis’s argument that Hogan tried to rob him 
and that police improperly removed and inventoried 
his jewelry. The court said it was unclear how these 
events violated Davis’s due process rights and that 
because Hogan was unarmed and retreating when 
Davis shot him, Davis did not present facts sufficient 
to disturb the finding that he did not act in self-
defense. The court also found “baffling” Davis’s claim 
that the police falsified their reports; it said this 
claim could not negate the fact that Davis did not 
meet the elements of self-defense. Id. at C127. Citing 
Strickland v. Washington, 466 U.S. 668 (1984), the 
court also held that Davis could not demonstrate that 
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his attorney’s various failures to investigate preju-
diced him. Davis’s argument that there was a police 
cover-up was “speculative and implausible,” the court 
said, and regardless of any failure by counsel to 
investigate it, the outcome of the trial would not have 
changed, because Davis “shot an unarmed man from 
behind as he crawled across the ground away from 
petitioner.” Ex. S at C129. In addition, the court held 
that trial counsel’s recommendation that Davis 
request a bench trial was trial strategy that did not 
constitute ineffective assistance. The court noted that 
it has “duly admonished” Davis regarding the jury 
waiver and that he did not object to the waiver, and it 
concluded that the waiver was not “unknowing or 
unintelligent.” Id. at C130. Finally, the court rejected 
Davis’s argument that the sentencing enhancement 
statute violated the Equal Protection Clause, citing 
People v. Sharpe, 216 Ill. 2d 481, 839 N.E.2d 492 
(2005). In sum, it found that Davis’s claims were 
“frivolous and patently without merit” and dismissed 
the petition. Ex. S at C132. 

  Davis appealed the circuit court’s decision in 
August 2010, presenting just one claim on appeal: 
that the circuit court’s decision was incorrect because 
“trial counsel was ineffective for failing to present 
evidence supporting Davis’s claim of self-defense.” See 
Ex. I at 15. Davis argued, as he had before the trial 
court on his post-conviction petition, that trial coun-
sel should have presented evidence that Davis was 
wearing jewelry at the time of the incident and that 
he believed he was being robbed. He contended that 
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his shooting of Hogan may have been based on “a 
reasonable or unreasonable belief that he remained 
vulnerable to further assault from Hogan – perhaps 
from a weapon on Hogan’s person or hidden in or 
near the car that Hogan was touching when he was 
shot.” Id. at 23. Davis’s brief also touched on the 
notion that he was guilty of, at most, second-degree 
murder because he acted in self-defense, though he 
did not present this as a separate argument. 

 The appellate court affirmed the dismissal of 
Davis’s post-conviction petition. After first concluding 
that Davis had not waived his claims, contrary to the 
circuit court’s ruling, the appellate court proceeded to 
hold that it was legitimate trial strategy for trial 
counsel to decide not to present evidence that Davis 
was being robbed of his jewelry. The court cited 
Davis’s testimony that he did not know whether he 
was being robbed and the fact that police reports did 
not mention a robbery. It also pointed to trial coun-
sel’s attempts “to show that defendant may have been 
the victim of an attempted robbery through other 
means, i.e., the testimony of Mason and Walker.” Ex. 
H at 9. Further, the court said trial counsel’s opening 
statement showed that he was already making a self-
defense argument. “[T]he fact that defendant was 
wearing jewelry at the time he was allegedly being 
robbed would not add any relevant evidence to his 
self-defense argument because it did not matter why 
he was being attacked.” Id. at 9-10. Finally, the court 
determined that Davis had not shown prejudice from 
his attorney’s actions, because the evidence of his 
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guilt of first-degree murder was overwhelming. It also 
held that the jewelry evidence would not have been 
sufficient to reduce his offense from first- to second-
degree murder, because the record did not show that 
Davis acted in self-defense, either reasonably or 
unreasonably. Id. at 11. 

 Following the appellate court’s decision, Davis 
filed a petition for leave to appeal with the Illinois 
Supreme Court. The court denied the petition in 
November 2011. 

 
C. Habeas corpus petitions 

 Davis filed a pro se habeas corpus petition in this 
Court in March 2012, arguing claims of ineffective 
assistance of counsel for failure to investigate, prose-
cutorial misconduct, and the unconstitutionality of 
the statute used to enhance his sentence. One month 
later, in April 2012, Davis filed an amended pro se 
habeas corpus petition, making three other claims. 
(The amended petition did not reference Davis’s 
earlier petition, but the Court is considering all of the 
claims in both of them.) In the amended petition, 
Davis argues that there was insufficient evidence to 
convict him and override his self-defense argument; 
that he was at most guilty of second-degree murder; 
and that his trial counsel was ineffective for failing to 
present evidence supporting his self-defense theory. 

 After Lemke responded, newly-retained counsel 
for Davis filed a reply, which he combined with a 
motion to amend his habeas corpus claims. In the 
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reply, Davis states that his counsel “found additional 
facts which create meritorious claims that principles 
of federal law were unreasonably applied” and that 
leave to amend is needed “to fully organize the facts 
in the state court record and place them in a mean-
ingful light so as to reveal the errors.” Repl. ¶¶ 6-7. 
Davis then outlines principles of law related to the 
right to self-defense and notes a discrepancy between 
the Illinois state statute on self-defense and the way 
state courts have addressed self-defense. He argues 
that trial counsel should have recognized the discrep-
ancy and argued it in relation to the self-defense 
claim. Davis further contends that the application of 
the courts’ test for self-defense violated his due pro-
cess rights. 

 Lemke filed a supplemental response to the reply 
and motion to amend. Observing that it is unclear 
what new arguments Davis was seeking to advance 
that would warrant leave to amend, Lemke argued 
that some of the points in the reply concerned claims 
Davis already made in his amended petition and that 
any new claims introduced in the reply are either not 
cognizable, procedurally defaulted, or lacking in 
merit. Davis responds in a supplemental reply that 
Lemke “went beyond the intended task of whether 
the petitioner could amend his habeas claims, thereby 
creating a document which was an answer to the 
claims.” Supp. Repl. at 1. Therefore, Davis says, he 
will “not accept the invitation of respondent to reply.” 
Id. at 2. He proceeds in the supplemental reply to 
outline the principles of the “relation back” doctrine 
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under Mayle v. Felix, 545 U.S. 644 (2005), and apply 
them to his case. 

 
Discussion 

 A petitioner is entitled to a writ of habeas corpus 
“only on the ground that he is in custody in violation 
of the Constitution or laws or treaties of the United 
States.” 28 U.S.C. § 2254(a). A federal court may issue 
a writ of habeas corpus on a claim that was adjudi-
cated on the merits in state court proceedings only if 
the state court’s decision (1) “was contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the Su-
preme Court of the United States; or (2) resulted in a 
decision that was based on an unreasonable determi-
nation of the facts in light of the evidence presented 
in the State court proceeding.” Id. § 2254(d); see also 
McElvaney v. Pollard, 735 F.3d 528, 531-32 (7th Cir. 
2013). 

 
A. Claims in initial petition 

 In his initial habeas corpus petition, Davis makes 
three claims. First, he argues that his defense counsel 
failed to investigate the case properly, because he 
“never investigated or looked at Police reports.” Pet. 
at 5. Had counsel done so, Davis says, he would have 
noticed handwritten modifications and acted upon 
them. Second, Davis contends that there was prose-
cutorial misconduct before his trial, because one of 
the assistant state’s attorneys removed the jewelry 
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Davis was wearing when arrested, “improperly inven-
toried” it, tampered with it, and gave it to Davis’s 
friend. Id. The jewelry, Davis says, was potentially 
relevant and material to his self-defense argument at 
trial. Finally, Davis argues that an Illinois statute 
requiring an addition of fifteen years to a sentence for 
first-degree murder if committed with a firearm is 
unconstitutional. See 730 ILCS 5/5-8-1(d)(i). 

 In response, Lemke contends that these argu-
ments are procedurally defaulted because they were 
not exhausted through one full round of state court 
review. He also argues that Davis has not demon-
strated cause for the default and prejudice from the 
violation of federal law, and that he cannot show he is 
innocent such that failure to consider his claims 
would amount to a fundamental miscarriage of jus-
tice. Further, Lemke says Davis waived his initial 
three claims by failing to incorporate them into his 
amended petition. The Court rejects the last of these 
points; Davis was proceeding pro se, and there is no 
basis to believe that in filing the amended petition, he 
intended to eliminate his original claims. Rather, he 
was simply adding to them. 

 The Court addresses the procedural default issue 
first. “As a general matter, federal habeas courts are 
precluded from considering habeas claims that were 
procedurally defaulted because they were not pre-
sented for one complete round of state court review.” 
Coleman v. Lemke, 739 F.3d 342, 349 (7th Cir. 2014). 
In Illinois, this means that “a petitioner must present 
a claim at each level of the state court system, either 
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on direct appeal or in post-conviction proceedings.” 
McDowell v. Lemke, 737 F.3d 476, 482 (7th Cir. 2013). 
Otherwise, the claim is defaulted. A federal court may 
consider a defaulted claim if there is “cause for the 
default and prejudice from a violation of federal law.” 
Martinez v. Ryan, 132 S. Ct. 1309, 1316 (2012). Oth-
erwise, a petitioner can overcome a default by demon-
strating that “failure to consider his claim would 
result in a fundamental miscarriage of justice (i.e., a 
claim of actual innocence).” Weddington v. Zatecky, 
721 F.3d 456, 465 (7th Cir. 2013) (internal quotation 
marks omitted). 

 Davis did not pursue any of the three claims from 
his original habeas corpus petition through a com-
plete round of state court review, and he does not 
contend otherwise in any of his submissions to this 
Court. The claims in question were first asserted in 
Davis’s post-conviction petition. But argument in his 
briefs on appeal and in his petition for leave to appeal 
following the dismissal of the petition was limited to 
his counsel’s failure “to present evidence showing that 
Davis was wearing expensive jewelry at the time of 
his confrontation with Hogan.” Ex. I at 15; see also 
Ex. L at 17 (“If defense counsel had presented evi-
dence that Davis was wearing expensive jewelry and 
had not advised Davis to avoid testifying about the 
armed robbery attempt, the court would have been 
presented with an entirely different (and accurate) 
scenario.”). Davis’s petition for leave to appeal did 
mention “counsel’s failure to properly acquaint him-
self with the police reports in Davis’ case (specifically, 
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that Davis had, in fact, previously informed the police 
that he believed he was the victim of an attempt 
armed robbery).” Ex. L at 16. However, Davis made 
no similar statement in his appeal to the Illinois 
Appellate Court. 

 With regard to the other two claims, though 
Davis asserted them in his original post-conviction 
petition, see Ex. S at C53 & C57, he did not raise 
either claim in his post-conviction appeal briefs or his 
petition for leave to appeal. Finally, he did not raise 
any of the three claims on direct appeal. 

 For these reasons, all three claims are defaulted. 
See O’Sullivan v. Boerckel, 526 U.S. 838, 848 (1999) 
(“Boerckel’s failure to present three of his federal 
habeas claims to the Illinois Supreme Court in a 
timely fashion has resulted in a procedural default of 
those claims.”). Davis does not argue that he is able to 
demonstrate cause for the defaults, that he is actually 
innocent, or that excusing the defaults is otherwise 
necessary to prevent a miscarriage of justice. Because 
Davis has not established a sufficient excuse for his 
defaults, the Court may not consider the merits of the 
claims. 

 
B. Claims in amended petition 

 In his amended petition, Davis advances three 
claims. First, he argues that the prosecution offered 
insufficient evidence at his trial to convict him, 
pointing to evidence that he says supports the propo-
sition that he acted in self-defense. Second, he contends 
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that the prosecution “at most” proved him guilty of 
second-degree murder, because his shooting of Hogan 
arose from “mutual combat” and Hogan was “an 
aggressor.” Amended Pet. at 18-21. Third, Davis 
advances a claim of ineffective assistance of counsel 
distinct from the one he asserted in his first petition. 
Specifically, he argues that his trial counsel should 
have presented certain evidence supporting his self-
defense argument, namely the fact that he “was 
wearing expensive jewelry at the time he was held at 
gun-point,” along with his “impression that he was 
robbed.” Id. at 22. For each of these three claims, 
Davis requests an evidentiary hearing.1 Lemke contends 
that the appellate court’s rulings on these issues were 
not unreasonable and that Davis’s argument on his 
eligibility for a second-degree murder conviction is 
not cognizable here and otherwise lacks merit. 

 
 1 At the conclusion of each of his claims, Davis says that he 
“challenges the presumption of correctness of the State court’s 
factual finding because he has rebutted this presumption with 
clear and convincing evidence.” See Amended Pet. at 17, 21, 26. 
A state court’s factual findings are presumed correct, and Davis 
cites the proper standard – he has the burden to rebut this 
presumption with clear and convincing evidence. See28 U.S.C. 
§ 2254(e)(1). Davis makes no argument, however, beyond his 
general contention that he has succeeded in satisfying the 
standard. And as Lemke points out, Davis does not identify any 
particular finding as incorrect. Resp. at 14. Even if the Court 
were to assume that Davis intends his entire amended petition 
as a factual challenge to the state appellate court, he has not 
offered the sort of clear and convincing evidence necessary to 
overcome the presumption that the findings in question are 
correct. 
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1. Sufficiency of the evidence 

 Davis argues in his amended petition that the 
state appellate court’s decision to affirm his convic-
tion was an unreasonable application of Jackson v. 
Virginia, 443 U.S. 307 (1979). Davis says he present-
ed evidence of self-defense sufficient to shift the 
burden of proof to the prosecution. He then contends, 
focusing on the fight that occurred before he shot 
Hogan, that the prosecution failed to successfully 
rebut his evidence of self-defense. Specifically, Davis 
says that Sergeant Lynch’s testimony was “mistaken” 
because he could not see the fight that preceded the 
shots and that Masupha provided details of the fight 
that show Davis was defending himself. Amended 
Pet. at 16. Davis contends: “the defense presented 
uncontradicted evidence that Petitioner was un-
armed, was not the aggressor, and had to pull the gun 
away from his assialants [sic] before he fired in self 
defense.” Id. at 17. He further argues that Illinois law 
permits the use of deadly force if the person wielding 
the force reasonably believes it is necessary to pre-
vent a forcible felony. 

 Lemke counters that the appellate court’s deci-
sion to affirm Davis’s conviction was a reasonable 
application of the standard articulated in Jackson. He 
argues that Lynch’s testimony was credible and 
corroborated by the autopsy of Hogan, and he points 
to Davis’s flight from police and statement that he 
hoped he shot the right person as additional evidence 
of guilt. 
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 “The burden on a sufficiency-of-the-evidence 
challenger is heavy.” United States v. Bloch, 718 F.3d 
638, 641 (7th Cir. 2013). “[T]he relevant question is 
whether, after viewing the evidence in the light most 
favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime 
beyond a reasonable doubt.” Jackson, 443 U.S. at 319. 
The burden is even more daunting in a habeas corpus 
proceeding. “Jackson claims face a high bar in federal 
habeas proceedings because they are subject to two 
layers of judicial deference” – first, the deference due 
to a conviction on direct appeal, and second, a federal 
court’s duty not to disturb a state court’s decision on 
sufficiency of the evidence unless it was “objectively 
unreasonable.” Coleman v. Johnson, 132 S. Ct. 2060, 
2062 (2012) (per curiam). 

 The appellate court’s decision in Davis’s direct 
appeal was not an unreasonable application of Jack-
son. The court cited facts sufficient to convince a 
rational trier of fact to find that the prosecution had 
met its burden to prove beyond a reasonable doubt 
that Davis committed first-degree murder and that 
he did not act in self-defense. The court identified 
several items of evidence that led to its conclusion 
that the prosecution had proven Davis’s guilt beyond 
a reasonable doubt. It devoted the most space to 
Lynch’s testimony, noting that he was first prompted 
to arrive at the scene by hearing gunshots; thereafter, 
he testified, he saw Hogan crawl into the street and 
Davis shoot down at him three times. The appellate 
court also credited Lynch’s testimony that Hogan told 
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Lynch that Davis shot him as well as Davis’s state-
ment when apprehended that he hoped he shot the 
right person. The court noted that the autopsy sup-
ported Lynch’s testimony in that it showed “that the 
victim had been shot in the back” and was thus 
“sufficient to support the trial court’s finding that 
defendant did not act in self-defense.” Ex. A at 10. 
The court also stated that Davis’s flight from police 
after shooting Hogan supported its conclusion. Fur-
ther, the court reasoned, even if Davis had been 
attacked and Hogan was hitting him in the back as 
he claimed, he nonetheless shot Hogan in the back 
once he started to run or turn away. Therefore, the 
appellate court held, a rational trier of fact could have 
found beyond a reasonable doubt that Davis was not 
acting in self-defense when he shot Hogan. 

 This conclusion was not unreasonable. Lynch’s 
testimony was clear and unequivocal, and it was 
consistent with the testimony of Segovia, the medical 
examiner who said Hogan’s back wound was con-
sistent with being shot from behind. 

 Further, Davis is not necessarily correct that the 
testimony of Lynch and of Masupha are contradictory. 
Davis argues that Lynch’s “version of the events was 
in many respects inconsistent with Masupha’s testi-
mony.” Amended Pet. at 16. In support, Davis says 
Lynch was farther from the brawl than Masupha was 
and that Davis did not see a woman hit Hogan with a 
bottle, Masupha hit that woman, or a “huge” guy 
fighting Davis. Id. Davis further argues that “Lynch 
added a detail – that Petitioner shot Hogan – which 
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Masupha, who was standing at Hogan’s side, did not 
see.” Id. Lynch’s testimony, Davis claims, is therefore 
“irreconcilable” with Masupha’s. Id. Masupha testi-
fied. however, that he fled the scene of the fight after 
hearing a round of gunshots. Lynch, too, heard gun-
shots; he testified that he was monitoring crowd 
control outside of E2 when he heard “loud reports, 
shots fired.” Ex. Q at BB-161. He then “immediately 
proceeded closer” to where he heard the shots coming 
from, having seen “what appeared to be a scuffle” 
there. Id. at BB-162-63. Then he “observed a subject 
who was the victim crawling into the street,” with 
“someone standing over him shooting down at him.” 
Id. It is clear from this testimony that Lynch heard 
two sets of shots: first the “loud reports” he heard 
coming from the scene of a scuffle, and second when 
he saw Davis shooting down at Hogan. Masupha did 
not testify to hearing a second set of shots; his own 
testimony is that he left the scene after hearing one 
set. Lynch was at the scene for both sets of shots, and 
he testified as such. The fact that Lynch did not 
witness the fight up close before seeing Davis shoot 
Hogan is beside the point. And the fact that Masupha 
fled after hearing one series of shots does not mean 
there were no more shots after he left the scene. 

 Furthermore, Davis’s own trial testimony was 
consistent with there being two sets of shots, as noted 
in this exchange: 

Q When you were struggling for the gun, 
about how many times did it go off ? 
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A I would have to say like maybe 3 times. 

Q  And then what happened? 

A Then once they were attacking me and I 
grabbed possession of the gun I just fired the 
gun. 

 THE COURT What? 

 THE WITNESS I just fired the gun. 

Id. at CC-80-81. He was later asked who he was 
firing at once he had gained possession of the gun; he 
answered, “Anyone [sic] of the guys in the crowd.” Id. 
Given these statements, it was not unreasonable for a 
trier of fact to credit Lynch’s testimony that he heard 
shots fired in a scuffle, moved closer to that scuffle, 
and then saw Davis shooting down at Hogan, who 
was crawling away. Finally, as the appellate court 
noted, even if Davis had been attacked, a reasonable 
fact finder could determine that his shooting into the 
back of an unarmed man on the ground was not 
consistent with having acted in self-defense. 

 This result does not change simply because, as 
Davis argues, the Illinois self-defense statute permits 
the use of deadly force if a person believes the force is 
necessary to prevent a forcible felony. The appellate 
court determined that the threat Davis was battling 
had ceased by the time the aggressor, Hogan, was on 
the ground. Regardless of whether Hogan’s earlier 
actions constituted a forcible felony, he was not 
committing one, or about to commit one, as he 
crawled away. Davis shot an unarmed man who, by 
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Davis’s own admission, was no longer attacking him. 
He testified that he acquired a gun from one of his 
attackers, who then ran away; Davis said he then 
“turned around” and Hogan “proceeded to run,” but 
never had a gun.2 Id. at CC-85-87. 

 Davis is therefore incorrect that the testimony at 
trial on this point was inconsistent and that the state 
courts’ reliance on Lynch’s testimony was misplaced. 
Given Lynch’s testimony along with the evidence that 
corroborated it, the appellate court’s decision to 
affirm the trial court’s conclusion was not an unrea-
sonable application of Jackson. 

 
2. Second-degree murder 

 Davis contends that because he was involved in 
“mutual combat” with Hogan and others on the night 
of the shooting, he had a reasonable belief that deadly 

 
 2 Davis’s testimony on one aspect of this point was incon-
sistent. First, he said Hogan “proceeded to run once I turned 
around.” Ex. Q at CC-86. Then, he said Hogan “didn’t have his 
back to me when I ended up open and fired.” Id. Finally, when 
the prosecution asked if Hogan had his back to Davis when 
Davis shot him, Davis said, “I really don’t know about that part. 
I was just in the heat of the moment.” Id. It was not unreasona-
ble for the trier of fact to credit Lynch’s testimony that Davis 
shot Hogan when Hogan was on the ground with his back to 
Davis, over this testimony; this Court cannot appropriately 
revisit that determination. See United States v. Taylor, 637 F.3d 
812, 815-16 (7th Cir. 2011) (courts are not to “second-guess” such 
determinations). Regardless, neither Lynch’s nor Davis’s testi-
mony was inconsistent with the proposition that Hogan was no 
longer attacking Davis when Davis shot him. 
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force was justified. Amended Pet. at 18. He says that 
as a result, he was guilty of, at most, second-degree 
murder under 720 ILCS 5/9-2(a)(2), not first-degree 
murder. In making this argument, Davis largely goes 
over the same ground covered in his sufficiency-of-
the-evidence claim, arguing that Masupha’s testimo-
ny proved there was a large fight and that Lynch’s 
testimony did not contradict that fact. In response, 
Lemke argues that this argument is not cognizable in 
this Court because it does not have a federal constitu-
tional basis and that the claim is otherwise meritless 
because the appellate court’s rejection of the argu-
ment was not unreasonable. 

 An inquiry into whether a prior ruling is correct 
under state law “is no part of a federal court’s habeas 
review of a state conviction.” Estelle v. McGuire, 502 
U.S. 62, 67 (1991). “[I]t is only noncompliance with 
federal law that renders a State’s criminal judgment 
susceptible to collateral attack in the federal courts.” 
Wilson v. Corcoran, 131 S. Ct. 13, 16 (2010) (per 
curiam) (citing 28 U.S.C. § 2254(a)). The Seventh 
Circuit recognized this principle in Thompson v. 
Battaglia, 458 F.3d 614 (7th Cir. 2006), where a 
habeas petitioner challenged the application of Illi-
nois’s second-degree murder statute. The court side-
stepped the merits of the argument, citing Estelle. 
“Thompson does not argue that [the Illinois Supreme 
Court]’s interpretation of the second-degree murder 
statute violates any federal law; we therefore lack 
authority under 28 U.S.C. § 2254 to grant his petition 
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on this basis.” Id. at 618 (citing Estelle, 502 U.S. at 
67-68). 

 Davis’s argument can be understood as challeng-
ing whether there was sufficient evidence to convict 
him of first-degree murder, but if that is his argu-
ment, it lacks merit for the reasons described in the 
previous section. To the extent Davis is arguing 
something other than sufficiency, he argument is 
based entirely on state law. He cites several Illinois 
cases on second-degree murder, along with the state’s 
second-degree murder statute, arguing that the facts 
of his case match up with those he cites. See Amended 
Pet. at 18 (citing People v. Woodard, 367 Ill. App. 3d 
304, 854 N.E.2d 674 (1st Dist. 2006); People v. 
Garibay, 366 Ill. App. 3d 1103, 853 N.E.2d 893 (2d 
Dist. 2006); People v. Blackwell, 171 Ill. 2d 338, 665 
N.E.2d 783 (1996)).3 This is not a question that  
involves “the Constitution or laws or treaties of the 
United States.” See 28 U.S.C. § 2254(a). Instead, it 
requires an interpretation of the Illinois second-
degree murder statute and case law, and an inquiry 

 
 3 The Court notes that although Davis cites these cases for 
general Illinois case law on second-degree murder, they are 
unhelpful to his argument. In two of them, defendants convicted 
of first-degree murder argued that they were provoked and thus 
guilty of second-degree murder at most; both lost. See Blackwell, 
171 Ill. 2d at 356-59; Woodard, 367 Ill. App. 3d at 316-17. In the 
third case, the defendant pled guilty to second-degree murder, 
but the court observed that “the evidence of mutual combat 
appears marginal at best,” and it noted that “mutual combat” 
requires the defendant’s retaliation to “be proportionate to the 
provocation.” Garibay, 366 Ill. App. 3d at 1110. 
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into the mitigating factors they require. This argu-
ment is not a cognizable ground for issuance of a writ 
of habeas corpus. 

 The Court acknowledges that Davis cites two 
Supreme Court cases in the section of his petition 
corresponding to this claim. He concludes his argu-
ment on this claim by contending that “the State 
court’s adjudication resulted in a decision which is 
contrary to, and involved an unreasonable applica-
tion, of [sic] clearly established Federal law as deter-
mined by the Supreme Court of the United States in 
Jackson v. Virginia, and Patterson v. New York.” 
Amended Pet. at 21 (citation omitted). He adds that 
state courts had “ruled contrary to the Supreme 
Court in similar situations,” but “the State courts 
identified the correct principle of law.” Id. A mere 
reference to Jackson and Patterson does not make his 
claim cognizable, to the extent he is arguing anything 
other than insufficiency of the evidence, a point the 
Court has already considered and rejected. Davis also 
does not explain how the appellate court’s decision 
against him on the second-degree murder question 
was “contrary to the Supreme Court.” Amended Pet. 
at 21. For these reasons, the Court overrules this 
claim. 

 
3. Ineffective assistance of counsel: failure 

to present evidence 

 Davis’s third claim in his amended petition is 
based on one from his post-conviction petition: his 
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“trial counsel was ineffective for failing to present 
evidence showing that he was wearing expensive 
jewelry at the time of his confrontation with Hogan.” 
Amended Pet. at 22. This evidence, Davis argues, 
would have supported his theory of self-defense, 
because he contended that Hogan was trying to rob 
him of the jewelry prior to their lethal altercation. He 
says that trial counsel dissuaded him from testifying 
that he was the victim of an attempted robbery on the 
basis that he was not sure if he was being robbed and 
police reports did not mention the robbery. Davis 
argues, however, that his own investigation showed 
he did tell police that he thought he was being 
robbed. Further, Davis argues, the state appellate 
court’s conclusion that trial counsel’s actions amount-
ed to trial strategy was incorrect. Davis contends that 
the trial judge’s expressed lack of knowledge about 
where the murder weapon came from shows he was 
prejudiced from trial counsel’s failure to show that it 
came from a robbery. 

 Lemke responds that the appellate court’s deci-
sion was not unreasonable, because trial counsel’s 
actions fit within the category of trial strategy, given 
the fact that counsel considered the jewelry evidence 
but deliberately decided against using it. Also, Lemke 
argues, the appellate court’s decision on the absence 
of prejudice was not unreasonable, because the evi-
dence against Davis was overwhelming. 

 In order to establish a claim of ineffective assis-
tance of counsel, a petitioner must show both defi-
cient performance and prejudice. Strickland, 466 U.S. 
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at 687. To qualify as deficient, the performance must 
“f[a]ll below an objective standard of reasonableness,” 
considered “under prevailing professional norms.” Id. 
at 688. Courts must be “highly deferential” when 
scrutinizing counsel’s performance, which is subject 
to a “strong presumption” that it “falls within the 
wide range of reasonable professional assistance.” Id. 
at 689. As for prejudice, “[t]he defendant must show 
that there is a reasonable probability that, but for 
counsel’s unprofessional errors, the result of the 
proceeding would have been different. A reasonable 
probability is a probability sufficient to undermine 
confidence in the outcome.” Id. at 694. 

 The Illinois Appellate Court rejected Davis’s 
ineffective assistance of counsel claim for his trial 
counsel’s failure to present evidence that he was 
wearing jewelry prior to his shooting of Hogan. Thus 
this Court’s review is “doubly deferential,” owing to 
the application of both Strickland and the Antiterror-
ism and Effective Death Penalty Act. Bailey v. Lemke, 
735 F.3d 945, 949 (7th Cir. 2013). “We take a ‘highly 
deferential’ look at counsel’s performance, through 
the ‘deferential lens of § 2254(d).’ ” Cullen v. Pin-
holster, 131 S. Ct. 1388, 1403 (2011) (citations omitted) 
(quoting Strickland, 466 U.S. at 689; Knowles v. 
Mirzayance, 556 U.S. 111, 121 n.2 (2009)). 

 In Davis’s case, the appellate court recited the 
correct standard for ineffective assistance of counsel, 
noting that Davis had to show that his “counsel’s 
performance fell below an objective standard or 
reasonableness” and that he was prejudiced as a 
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result. Ex. H at 7-8 (citing People v. Hodges, 234 Ill. 
2d 1, 17, 912 N.E.2d 1204, 1212 (2009)). The court 
correctly noted that Davis’s trial counsel did not fail 
to make a self-defense argument on Davis’s behalf, 
and the court concluded that the jewelry evidence 
“would not add any relevant evidence to his self-
defense argument because it did not matter why he 
was being attacked.” Id. at 10. As indicated, Davis 
contends that putting the jewelry evidence before the 
trial court would have assisted in enhancing the 
credibility of his testimony about being robbed, 
providing the trial court “with an entirely different 
(and accurate) scenario.” Amended Pet. at 25. How-
ever, the appellate court clearly rejected that conten-
tion on post-conviction review when it concluded the 
jewelry evidence would have not enhanced the self-
defense argument. This conclusion was not unreason-
able. Even if Davis’s credibility may have been  
enhanced by some degree by the trial court’s 
knowledge of the jewelry, the addition of the evidence 
would not have painted an “entirely different scenar-
io”; Davis’s self-defense argument had already been 
made. The same is true of any possible references in 
police reports to Davis’s jewelry, which Davis says he 
discovered via his own investigation. This evidence 
perhaps could have buttressed Davis’s credibility to 
some extent, but counsel’s decision not to present it 
did not necessarily amount deficient performance 
when other self-defense evidence was available – as it 
was. The appellate court’s determination that trial 
counsel was not deficient for declining to pursue this 
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evidence was not an unreasonable application of 
Strickland. 

 The appellate court’s conclusion that Davis could 
not demonstrate prejudice from his counsel’s perfor-
mance likewise was not unreasonable. The appellate 
court pointed to Sergeant Lynch’s testimony about 
Davis shooting Hogan as Hogan crawled away, as 
well as Davis’s flight from the scene and autopsy 
evidence regarding the trajectory of the bullet in 
Hogan’s back. Davis has challenged the sufficiency of 
this evidence via a separate claim, and as discussed 
above, that claim lacks merit. Davis does cite the trial 
court’s statement that it was uncertain where the gun 
came from that he used to shoot Hogan. But the 
appellate court on post-conviction review accounted 
for this, concluding “that even if defendant was being 
robbed for his jewelry prior to the incident that 
resulted in Hogan’s death, he clearly became the 
aggressor when he fired a shot into the back of an 
unarmed man.” Ex. H at 10. Davis has not shown a 
reasonable probability that the result of his trial 
would have been different but for the errors of his 
trial counsel, and the appellate court’s decision on 
that question was not unreasonable. 

 
C. Arguments from Davis’s reply and motion 

to amend 

 In his reply and motion to amend, Davis, via his 
counsel, first notes that his counsel “found additional 
facts which create meritorious claims that principles 
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of federal law were unreasonably applied.” Repl. at 2. 
He proceeds to outline “principles of established 
federal law unreasonably applied,” starting with the 
notion that Davis “has a substantive due process 
constitutional right to bodily integrity, self-
preservation, and self-defense.” Id. at 4. He cites in 
this regard pre-Civil War decisions from the Illinois 
Supreme Court, the U.S. Supreme Court’s recent 
cases on the Second Amendment, and the statement 
from Griswold v. Connecticut, 381 U.S. 479, 487-88 
(1965), invoking the “penumbra” of due process rights 
in this country. Davis then argues that the state 
courts “erroneously applied” a six-element test to 
determine self-defense in his case, contending that 
the test does not comport with the Illinois self-
defense statute, which permits the use of deadly force 
to prevent a “forcible felony.” Repl. at 9-10 (citing 720 
ILCS 5/7-1(a)). Trial counsel’s failure to argue the 
forcible felony element of self-defense, he contends, 
constituted ineffective assistance; “the outcome of the 
trial would have been different if trial counsel would 
have realized that the 6 elements failed to address 
the forcible felony scenario.” Id. at 11. Davis also 
argues, somewhat opaquely, that his due process 
rights were violated because the burden was shifted 
to him to disprove an element of his offense, id. at 11, 
and that “his trial counsel’s [sic] conduct not only 
failed to raise this error, but erroneously advised 
petitioner that there was no evidence to support that 
claim.” Id. at 12. Finally, Davis says, the six-element 
self-defense test that the state courts used in his case 
“violated his due process rights,” because the test 
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permits the prosecution to defeat a self-defense claim 
by negating one of the six elements, which is incon-
sistent with the state self-defense statute. Id. 

 Lemke responds that it is unclear what addition-
al claims Davis intends to assert with his reply and 
motion to amend. Lemke argues that some of the 
arguments in the reply go to Davis’s sufficiency-of-
the-evidence and ineffective assistance claims and 
thus do not warrant granting a motion to amend. 
Lemke also contends, however, that any new claims 
in the reply about Davis’s constitutional right to self-
defense or his counsel’s ineffectiveness for failing to 
comprehend the law of self-defense in Illinois are 
procedurally defaulted and lacking in merit. 

 It appears that Davis’s motion to amend is pri-
marily concerned with Davis’s filing of his amended 
petition without seeking leave of this Court to amend 
and with “fully organiz[ing] the facts . . . and plac[ing] 
them in a meaningful light.” Supp. Repl. at 5. The 
Court is willing to take Lemke’s invitation in his 
supplemental response to find that Davis’s amended 
claims, from his amended petition and reply/motion 
to amend, relate back to his earlier claims under 
Mayle, 545 U.S. at 655. Nonetheless, the Court must 
still determine whether the arguments in Davis’s 
reply should be considered further arguments in 



A38 

 

support of claims he has already made, or new 
claims.4 

 The Illinois statute on self-defense says that “use 
of force which is intended or likely to cause death or 
great bodily harm” is justified if a person “reasonably 
believes that such force is necessary to prevent immi-
nent death or great bodily harm to himself or another, 
or the commission of a forcible felony.” 720 ILCS 5/7-
1(a). In affirming the dismissal of Davis’s post-
conviction petition, the appellate court listed six 
elements that “a defendant must offer” to make out a 
self-defense claim: 

(1) unlawful force had been threatened 
against him; 

(2) he was not the aggressor; 

(3) there was an imminent danger of harm; 

(4) the use of force was necessary;  

(5) he had an actual belief that danger ex-
isted that required the use of force applied; 
and 

(6) his belief was objectively reasonable. 

 
 4 The Court notes that the reply and motion to amend were 
less than clear on whether Davis was attempting to make new 
claims or simply back up old ones with additional arguments. In 
addition, the reply failed to respond to many of Lemke’s argu-
ments against Davis’s claims from his original and amended 
habeas petitions. The Court reads the reply as the amendment 
Davis wanted to file. 
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Ex. H at 9 (citing People v. Lee, 213 Ill. 2d 218, 225, 
821 N.E.2d 307 (2004)). Davis is correct to state when 
he says in his reply that the words “forcible felony” 
are not in the six-element self-defense test the appel-
late court used in his case. But Davis had already 
argued, in his amended petition, that his actions con-
stituted proper self-defense specifically in responding 
to a “forcible felony” against him. See Amended Pet. 
at 13. This Court has already rejected that argument, 
noting that any forcible felony occurring prior to 
Davis’s shooting Hogan did not alter the fact that 
Davis then shot Hogan, who was unarmed, in the 
back as he crawled away. 

 To the extent that Davis posits new claims in his 
reply, he provides no basis to believe they are not 
procedurally defaulted. At no stage of his two rounds 
of review in the Illinois state courts did Davis argue 
that (1) he had a substantive due process constitu-
tional right to self-defense; (2) his trial counsel was 
ineffective for not “realiz[ing] that the 6 elements [of 
the self-defense test] failed to address the forcible 
felony scenario,” Repl. at 11; (3) the burden was 
improperly placed on him to disprove an element of 
his offense; or (4) the six-element Illinois self-defense 
test “violated his due process rights,” id. at 12. In his 
reply, Davis does reference his earlier argument that 
trial counsel was ineffective for failing to present 
evidence of his jewelry to the trial court, but the 
Court has already considered and rejected that ar-
gument. The notion that trial counsel did not under-
stand the law of self-defense in Illinois and should 
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have argued a forcible felony was in progress against 
Davis is new. 

 Furthermore, at no point in his reply or supple-
mental reply does Davis argue that he can show 
cause for the default or prejudice resulting from the 
error or that review of these claims is necessary to 
correct a fundamental miscarriage of justice. See 
House v. Bell, 547 U.S. 518, 536 (2006). The Court 
therefore declines to review the newly-asserted 
claims. 

 
D. Certificate of appealability 

 When a district court enters a final judgment 
that dismisses a prisoner’s habeas corpus petition, it 
must issue or deny a certificate of appealability 
(COA). “[F]ederal courts of appeals lack jurisdiction 
to rule on the merits of appeals from habeas petition-
ers” in the absence of a COA. Miller-El v. Cockrell, 
537 U.S. 322, 336 (2003). To obtain a COA, the peti-
tioner must make “a substantial showing of the 
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). 
A court should issue a COA if it determines that 
“reasonable jurists could debate whether (or, for that 
matter, agree that) the petition should have been 
resolved in a different manner or that the issues 
presented were adequate to deserve encouragement 
to proceed further.” Slack v. McDaniel, 529 U.S. 473, 
484 (2000) (internal quotation marks omitted). When 
a district court denies a claim on procedural grounds, 
the petitioner must show both that “jurists of reason 
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would find it debatable whether the petition states a 
valid claim of the denial of a constitutional right and 
that jurists of reason would find it debatable whether 
the district court was correct in its procedural ruling.” 
Id. 

 The Court’s determinations that the state courts 
reasonably adjudicated some of Davis’s claims, and 
that other claims are procedurally defaulted, are not 
fairly debatable. The Court therefore declines to issue 
a certificate of appealability. 

 
Conclusion 

 For the foregoing reasons, the Court denies 
Davis’s petition for a writ of habeas corpus [docket 
nos. 12 & 13] and directs the Clerk to enter judgment 
in favor of the respondent. The Court also declines to 
issue a certificate of appealability. Davis’s counsel is 
directed to provide a copy of this decision to his client 
promptly and to certify to the Court that he has done 
so. 

 /s/ Matthew F. Kennelly
  MATTHEW F. KENNELLY

United States District Judge 
 
Date: February 13, 2014 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
UNITED STATES  
OF AMERICA ex rel  
HENRY DAVIS, 

      Petitioner, 

    v. 

MARCUS HARDY, Warden,  
 Stateville Correctional  
 Center, Illinois, 

     Respondent. 
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) 
) 
) 
) 
) 
) 

No. 12 C 1550 
Judge Matthew 
F. Kennelly 

 
PETITIONER’S SUPPLEMENTAL REPLY  
TO THE SUPPLEMENTAL RESPONSE OF 

RESPONDENT CONCERNING THE MOTION 
TO AMEND THE PRO SE HABEAS CLAIMS 

 After this undersigned counsel filed a “Motion To 
Amend Federal Habeas Claims” seeking to amend his 
client’s pro se original habeas petition (Doc. #12, filed 
March 16, 2012) and his client’s “amended petition” 
(Doc. # 13, sent to the Clerk on April 13, 2012, made 
without seeking leave of court), a hearing was held on 
March 7, 2013 before the Court. 

 At this March 7th hearing counsel for the re-
spondent wished to respond (the “Supplemental 
Response”), and the Court granted that request, upon 
which this undersigned was to reply (the “Supple-
mental Reply”). 
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 However, a reading of the Supplemental Re-
sponse reveals that the respondent went beyond the 
intended task of whether the petitioner could amend 
his habeas claims, thereby creating a document 
which was an answer to the claims, similar to the 
May 17, 2012 answer filed by respondent (See 
Doc.#15). Here the Supplemental Response launches 
into a comprehensive and combined plea seeking to 
dismiss all habeas relief. One finds in paragraph 7 of 
the Supplemental Response the intended goal of this 
pleading: “For the reasons set forth herein and in 
respondent’s answer, this Court should deny petition-
er’s motion to amend, deny habeas relief, and decline 
to issue a, certificate of appealability for any of the 
petitioner’s claims.” 

 This undersigned counsel will not accept the 
invitation of respondent to reply to matters raised in 
the Supplemental Response which do not address the 
intended issue at task. 

 The Supreme Court, in Mayle v. Felix, 545 U.S. 
644, 125 S.Ct. 2562, 162 L.Ed 2d 582 (2005) discussed 
and analyzed the factors to be weighed in permitting 
an amendment of pleadings in the context of the 
AEDPA’s habeas petition by examining Fed. R. Civ. P. 
15, and its doctrine of “relation back” after the statute 
of limitations has run. 

The Mayle Court enunciated certain principles which 
are applicable here. 

 1. Principle No. 1. Before a responsive pleading 
is served, pleadings may be amended as a matter of 
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course, without seeking leave of court. Mayle, 545 
U.S., at p.655. Whereas the respondent has argued 
that the petitioner filed his pro se “amended petition” 
without leave of court, the record clearly shows that 
respondent did not file his answer until May 17, 
2012, some 34 days after the Clerk received the 
“amended petition”. Moreover, pro se habeas petitions 
are to be construed liberally. Winsett v. Washington, 
130 F.3d 269, 280 (7th Cir. 1997), and when principles 
of justice require, leave to amend a habeas pleading 
shall be given pursuant to Fed..R. Civ. Pro. 15(a). 
Because the respondent has had an opportunity to 
respond to petitioner’s pro se “amended petition” no 
resulting prejudice has occurred. U.S. ex rel. Evans v. 
Detella, 1999 U.S. Dist LEXIS 16176, NDIL, 1999, 97 
C 8561. 

 2. Principle No. 2. The doctrine of “relation 
back’ applies only to those habeas petitioners who 
seek to amend their claims after the one year statute 
of limitations expires, under AEDPA’s one-year rule. 
Moyle, 545 U.S., at pp 651-662. 

 Here petitioner Davis’ final course of review was 
the November 30, 2011 decision of the Illinois Su-
preme Court denying his petition for leave to appeal 
(“PLA”) the Illinois Appellate Court’s decision affirm-
ing the trial court’s summary dismissal of his post-
conviction petition. See Respondent’s Rule 5 Exhibit 
M. Additionally, an inspection of Exhibit M shows the 
Illinois Supreme Court ruling that the mandate 
would issue to the Appellate Court on January 4, 
2012. 
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 According to the AEDPA’s one year statute of 
limitations petitioner Davis had until January 4, 
2013 to file his habeas petition in the District Court. 
Thus, pro se petitioner Davis was well within the one 
year limitations period when he filed on March 2, 
2012 his initial habeas petition, and on April 13, 2012 
when the Clerk received Mr. Davis’ “amended peti-
tion”. Thus the doctrine of relation back does not 
apply to these two pro se pleadings. 

 The Post Conviction petition (See Respondent’s 
Rule 5 Exhibit S) written by Mr. Davis, pro se, 
claimed that his “right to effective assistance of 
counsel were violated, and he was denied a fair trial, 
and the opportunity to assert an adequate defense of 
self defense, and the entitlement to present a coher-
ent defense, under Article I, Sections 2 and 8 of the 
Ill. Const., 1970, and the 6th and 14th Amendment of 
the United States Constitution.” Exhibit S, p. 12, par. 
47, Petition For Post Conviction Relief. 

 Paragraphs 4 and 5 of the Petition ForPost Con-
viction Relief also notes federal Constitutional viola-
tions of due process by way of denial of effective 
assistance of counsel. In Paragraphs 6 through 61 of 
the Petition For Post Conviction Relief Mr. Davis goes 
into detail in his claim that his trial counsel was 
ineffective in failing to present evidence supporting 
petitioner’s claim that he was protecting himself from 
an armed robbery. See Exhibit S, Pet. Pro Se Post 
Conviction Petition; Exhibit I, Pet. Opening Brief in 
Post-Conviction Appeal, state court record. In this 
post-conviction claim petitioner presents evidence of a 
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police report documenting petitioner’s custodial 
statement to Chicago Police Detective Sergeant 
Bryan Holly at Area 4 Headquarters that he believed 
that his assailants were trying to rob him of the 
jewelry he was wearing. Also the petitioner provides 
the affidavits of Tommy Turner and Kenita Christmas 
attesting to the presence of the jewelry. The Turner 
affidavit attests to Mr. Turner going to Area 4, speak-
ing to Felony Review Assistant States Attorney Tony 
Garcia, and receiving from the petitioner the jewelry 
he was wearing. But, as petitioner claims, his trial 
counsel dissuaded him from testifying as to his beliefs 
that he was about to be robbed because his trial 
counsel erroneously opined that there was no evi-
dence to support that belief. 

 In his appeal before the Illinois Appellate Court 
from the summary dismissal of his Petition For Post 
Conviction Relief, the appellate brief (See Respon-
dent’s Rule 5, Exhibit I), raised the claim of error that 
“The Circuit Court erred in summarily dismissing 
Henry Davis’ Pro Se Post Conviction Petition where 
the Petition stated the gist of a Constitutional claim 
that trial counsel was ineffective for failing to present 
evidence supporting Davis’ Claim of self defense.” 

 This undersigned’s motion to amend Mr. Davis’ 
two pro se habeas petitions filed within the statute of 
limitations is not for the purpose of making new 
claims, but as is noted in paragraph 7 of the Motion 
To Amend, it is an attempt to fully organize the facts 
contained in the state court records and place them in  
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a meaningful light so as to reveal errors demonstrat-
ing both unreasonable determinations and misappli-
cations of federal law. Unfortunately the petitioner’s 
pro se efforts to organize and collect those facts with-
in the record were incomplete, and lacked organiza-
tion and coherence. 

 Wherefore, the Petitioner respectfully requests 
that he be granted leave to amend his pro se petitions 
for habeas relief. 

Respectfully submitted, 

/S/ SHELDON NAGELBERG  
 Attorney for Petitioner 

Sheldon Nagelberg 
53 West Jackson Boulevard  
Suite 664 
Chicago, Illinois 60604 
312-305-5278 

 


