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QUESTIONS PRESENTED 

 
 1. The Opinion and Judgment issued by the 
Court of Appeals for the First Circuit in this case in 9 
December 2011 as it relates to Ashcroft v. Iqbal, 129 
S.Ct. 1937 (2009) represents a substantial departure 
from the Supreme Court precedent and from the First 
Circuit jurisprudence generally, specifically the 
Peñalbert case (Nos. 09-2391, 10-1410, January 28, 
2011), leading to unpredictable and unworkable 
results in 42 U.S.C. sec. 1983 and inmate related civil 
rights litigation. The First Circuit Court of Appeals 
also predicates its analysis with respect to this issue 
on several incorrect or misapprehended facts. 

 2. Moreover, the First Circuit and the District 
Court failed to consider the Amended Complaint and 
the documents therein tendered which are an im-
portant component of Appellant’s arguments, deviat-
ing from established law in this area, including the 
case law of the first Circuit as to the flexibility to 
include additional defendants named as John Does 
and the doctrine developed against sua sponte dis-
missals. See Peñalbert, supra. As a result, considera-
tion by the Supreme Court of the United States is 
necessary for uniformity.  

 3. The First Circuit Court “Opinion” of 9 De-
cember 2011, would jeopardize all lawsuits brought 
by inmates pursuant to Section 1983 against the 
Secretary and/or the Administrator of Corrections in 
the Commonwealth of Puerto Rico. The “Opinion” 
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QUESTIONS PRESENTED –  Continued 

 
does not recognize the doctrine of “constructive no-
tice” in order to link the direct liability of these 
officers in inmate’s civil rights litigation. This is a 
case of direct liability and not of supervisor’s liability 
as the Circuit Court stressed in its “Opinion.” Be-
cause of the awkward predicament against inmates’ 
civil rights litigation this should be considered a case 
of exceptional importance to be reviewed by this 
Honorable Court.  
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OPINIONS BELOW 

 The Opinion and Judgment of the United States 
Court of Appeals for the First Circuit is cited as ___ 
F.3d ___ (1st Cir. 2011) and is reprinted in the appen-
dix at App. 1. The Opinion and Order from the United 
States District Court for the District of Puerto Rico is 
reprinted in the appendix at App. 37. (Docket Num-
ber 37). 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

 This is a Petition for Writ of Certiorari from a 
Judgment of the United States Court of Appeals for 
the First Circuit, which affirmed an Opinion and 
Order and Judgment of the United States District 
Court for the District of Puerto Rico dismissing a 
Complaint for civil rights violations under 42 U.S.C. 
sec. 1983. The jurisdiction of this court is founded in 
28 U.S.C. sec. 1254(1). 

--------------------------------- ♦ --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

U.S. Constitution, Amendment VIII 

 Excessive bail shall not be required, nor exces-
sive fines imposed, nor cruel and unusual punish-
ments inflicted. 
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U.S. Constitution, Amendment XIV 

Section 1. 

 All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

 
Section 2. 

 Representatives shall be apportioned among the 
several States according to their respective numbers, 
counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to 
vote at any election for the choice of electors for 
President and Vice-President of the United States, 
Representatives in Congress, the Executive and Judi-
cial officers of a State, or the members of the Legisla-
ture thereof, is denied to any of the male inhabitants 
of such State, being twenty-one years of age, and 
citizens of the United States, or in any way abridged, 
except for participation in rebellion, or other crime, 
the basis of representation therein shall be reduced in 
the proportion which the number of such male citi-
zens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 
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Section 3. 

 No person shall be a Senator or Representative 
in Congress, or elector of President and Vice-
President, or hold any office, civil or military, under 
the United States, or under any State, who, having 
previously taken an oath, as a member of Congress, 
or as an officer of the United States, or as a member 
of any State legislature, or as an executive or judicial 
officer of any State, to support the Constitution of the 
United States, shall have engaged in insurrection or 
rebellion against the same, or given aid or comfort to 
the enemies thereof. But Congress may by a vote of 
two-thirds of each House, remove such disability. 

 
Section 4. 

 The validity of the public debt of the United 
States, authorized by law, including debts incurred 
for payment of pensions and bounties for services in 
suppressing insurrection or rebellion, shall not be 
questioned. But neither the United States nor any 
State shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the 
United States, or any claim for the loss or emancipa-
tion of any slave; but all such debts, obligations and 
claims shall be held illegal and void. 

 
Section 5. 

 The Congress shall have the power to enforce, by 
appropriate legislation, the provisions of this article. 
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42 U.S.C. § 1983 – Civil action for deprivation 
of rights 

 Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any State 
or Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immun-
ities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except 
that in any action brought against a judicial officer 
for an act or omission taken in such officer’s judicial 
capacity, injunctive relief shall not be granted unless 
a declaratory decree was violated or declaratory relief 
was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District 
of Columbia shall be considered to be a statute of the 
District of Columbia. 

P.R. Laws Ann.Titl. 33 sec. 3391-PR Laws, Act 115, of 
July 22, 1974; 

Art. 75: 

. . . In the case of a habitual criminal, the re-
vision shall not take place until the mini-
mum term of the security measure has 
elapsed. If from the favorable evolution of 
the treatment, the Court can reasonably in-
fer that the cure and readaptation of the 
convict may continue its course while at lib-
erty, under supervision, it may grant such 
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liberty subject to the provision of the special 
laws on the matter. 

P.R. Laws Ann.Titl. 33 sec. 3392-PR Laws, Act 115, of 
July 22, 1974; 

Art. 76: 

For the purposes of the preceding article the 
Court shall have: 

(a) . . . 

(b) In the cases of security measures for 
habitual criminals it shall be necessary to 
have, in addition to the reports provided in 
the preceding paragraph a report from the 
director of the establishment where the 
convict is serving the security measure. 

 
Rule 12, Defenses and Objections: When and 
How Presented; Motion for Judgment on the 
Pleadings; Consolidating Motions; Waiving 
Defenses; Pretrial Hearing 

Rule 12(b)(6) Federal Rules of Civil Procedure 

 (b) HOW TO PRESENT DEFENSES. Every defense to 
a claim for relief in any pleading must be asserted in 
the responsive pleading if one is required. But a party 
may assert the following defenses by motion: . . . 

 (6) failure to state a claim upon which relief can 
be granted; 
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Rule 15, Amended and Supplemental Pleadings 

Rule 15(a)(2), Federal Rules of Civil Procedure 

 (a) AMENDMENTS BEFORE TRIAL. 

 (2) Other Amendments. In all other cases, a 
party may amend its pleading only with the opposing 
party’s written consent or the court’s leave. The court 
should freely give leave when justice so requires. 

 
Rule 52, Federal Rules of Civil Procedure 

Findings and Conclusions by the Court; Judg-
ment on Partial Findings 

 (a) FINDINGS AND CONCLUSIONS. 

 (1) In General. In an action tried on the facts 
without a jury or with an advisory jury, the court 
must find the facts specially and state its conclusions 
of law separately. The findings and conclusions may 
be stated on the record after the close of the evidence 
or may appear in an opinion or a memorandum of 
decision filed by the court. Judgment must be entered 
under Rule 58. 

 (2) For an Interlocutory Injunction. In granting 
or refusing an interlocutory injunction, the court 
must similarly state the findings and conclusions that 
support its action. 

 (3) For a Motion. The court is not required to 
state findings or conclusions when ruling on a motion 
under Rule 12 or 56 or, unless these rules provide 
otherwise, on any other motion. 
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 (4) Effect of a Master’s Findings. A master’s 
findings, to the extent adopted by the court, must be 
considered the court’s findings. 

 (5) Questioning the Evidentiary Support. A 
party may later question the sufficiency of the evi-
dence supporting the findings, whether or not the 
party requested findings, objected to them, moved to 
amend them, or moved for partial findings. 

 (6) Setting Aside the Findings. Findings of fact, 
whether based on oral or other evidence, must not be 
set aside unless clearly erroneous, and the reviewing 
court must give due regard to the trial court’s oppor-
tunity to judge the witnesses’ credibility. 

 (b) AMENDED OR ADDITIONAL FINDINGS. On a 
party’s motion filed no later than 28 days after the 
entry of judgment, the court may amend its findings – 
or make additional findings – and may amend the 
judgment accordingly. The motion may accompany a 
motion for a new trial under Rule 59. 

 (c) JUDGMENT ON PARTIAL FINDINGS. If a party 
has been fully heard on an issue during a nonjury 
trial and the court finds against the party on that 
issue, the court may enter judgment against the 
party on a claim or defense that, under the control-
ling law, can be maintained or defeated only with a 
favorable finding on that issue. The court may, how-
ever, decline to render any judgment until the close of 
the evidence. A judgment on partial findings must be 
supported by findings of fact and conclusions of law 
as required by Rule 52(a). 
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Rule 59, Federal Rules of Civil Procedure 

New Trial; Altering or Amending a Judgment 

 (a) IN GENERAL. 

  (1) Grounds for New Trial. The court 
may, on motion, grant a new trial on all or 
some of the issues – and to any party – as 
follows: 

  (A) after a jury trial, for any rea-
son for which a new trial has heretofore 
been granted in an action at law in fed-
eral court; or 

  (B) after a nonjury trial, for any 
reason for which a rehearing has hereto-
fore been granted in a suit in equity in 
federal court. 

  (2) Further Action After a Nonjury Trial. 
After a nonjury trial, the court may, on mo-
tion for a new trial, open the judgment if one 
has been entered, take additional testimony, 
amend findings of fact and conclusions of law 
or make new ones, and direct the entry of a 
new judgment. 

 (b) TIME TO FILE A MOTION FOR A NEW TRIAL. A 
motion for a new trial must be filed no later than 28 
days after the entry of judgment. 

 (c) TIME TO SERVE AFFIDAVITS. When a motion for 
a new trial is based on affidavits, they must be filed 
with the motion. The opposing party has 14 days 
after being served to file opposing affidavits. The 
court may permit reply affidavits. 
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 (d) NEW TRIAL ON THE COURT’S INITIATIVE OR FOR 
REASONS NOT IN THE MOTION. No later than 28 days 
after the entry of judgment, the court, on its own, 
may order a new trial for any reason that would 
justify granting one on a party’s motion. After giving 
the parties notice and an opportunity to be heard, the 
court may grant a timely motion for a new trial for a 
reason not stated in the motion. In either event, the 
court must specify the reasons in its order. 

 (e) MOTION TO ALTER OR AMEND A JUDGMENT. A 
motion to alter or amend a judgment must be filed no 
later than 28 days after the entry of the judgment. 

 
Rule 60, Federal Rules of Civil Procedure 

Relief from a Judgment or Order 

 (a) CORRECTIONS BASED ON CLERICAL MISTAKES; 
OVERSIGHTS AND OMISSIONS. The court may correct a 
clerical mistake or a mistake arising from oversight 
or omission whenever one is found in a judgment, 
order, or other part of the record. The court may do so 
on motion or on its own, with or without notice. But 
after an appeal has been docketed in the appellate 
court and while it is pending, such a mistake may be 
corrected only with the appellate court’s leave. 

 (b) GROUNDS FOR RELIEF FROM A FINAL JUDG-

MENT, ORDER, OR PROCEEDING. On motion and just 
terms, the court may relieve a party or its legal 
representative from a final judgment, order, or pro-
ceeding for the following reasons: 



10 

  (1) mistake, inadvertence, surprise, or 
excusable neglect; 

  (2) newly discovered evidence that, 
with reasonable diligence, could not have 
been discovered in time to move for a new 
trial under Rule 59(b); 

  (3) fraud (whether previously called in-
trinsic or extrinsic), misrepresentation, or 
misconduct by an opposing party; 

  (4) the judgment is void; 

  (5) the judgment has been satisfied, re-
leased, or discharged; it is based on an earli-
er judgment that has been reversed or 
vacated; or applying it prospectively is no 
longer equitable; or 

  (6) any other reason that justifies re-
lief. 

 (c) TIMING AND EFFECT OF THE MOTION. 

  (1) Timing. A motion under Rule 60(b) 
must be made within a reasonable time – 
and for reasons (1), (2), and (3) no more than 
a year after the entry of the judgment or or-
der or the date of the proceeding. 

  (2) Effect on Finality. The motion does 
not affect the judgment’s finality or suspend 
its operation. 

 (d) OTHER POWERS TO GRANT RELIEF. This rule 
does not limit a court’s power to: 
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  (1) entertain an independent action to 
relieve a party from a judgment, order, or 
proceeding; 

  (2) grant relief under 28 U.S.C. §1655 
to a defendant who was not personally noti-
fied of the action; or 

  (3) set aside a judgment for fraud on 
the court. 

 (e) BILLS AND WRITS ABOLISHED. The following 
are abolished: bills of review, bills in the nature of 
bills of review, and writs of coram nobis, coram vobis, 
and audita querela. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 On 9 December 2011, the Court of Appeals for the 
First Circuit issued an Opinion and Judgment con-
firming the U.S. District Court for the District of 
Puerto Rico’s dismissal of a Section 1983 civil rights 
law suit. The dismissal was based on Ashcroft v. 
Iqbal, 129 S. Ct. 1937 (2009), and other recent cases.  

 This appeal entails a complaint filed, pursuant to 
42 U.S.C. sec. 1983, by Angel Feliciano-Hernández 
(hereafter “Feliciano”) who was unlawfully impris-
oned and confined in the correctional system of Puer-
to Rico in excess of fifteen (15) years. The suit was 
brought against five former Secretaries and Adminis-
trators of the Puerto Rico Department of Corrections 
and Rehabilitations (hereafter “DOC”), and five 



12 

“directors of establishment” or wardens, whose names 
are unknown and were identified in the complaint as 
John Poe # 1 through # 5. 

 Three of the defendants, Miguel A. Pereira-
Castillo (“Pereira”), Nydia M. Cotto-Vives (“Cotto”), 
and Joseph Colón-Morales (“Colón”), and their respec-
tive conjugal partnerships, were defaulted as they did 
not answer the complaint. Defendant Zoé M. Laboy 
Alvarado (“Laboy”) filed motion to dismiss under Rule 
12(b)(6) of the Fed. R. of Civ. P. and defendant Víctor 
M. Rivera González (“Rivera”) answered the com-
plaint.  

 The district court, surprisingly, dismissed the 
complaint against all defendants, determining that 
the complaint did not aver facts from which to infer 
personal involvement by any of the defendants in the 
deprivation of Feliciano’s constitutional rights, thus 
the court ruled the complaint did not meet the plead-
ing standards of Rule 8 of the Fed. R. of Civ. P., pur-
suant to Iqbal, supra. Upon timely motion for 
reconsideration and leave to file tendered amended 
complaint, defendants Laboy and Rivera filed “Motion 
to Strike Amended Complaint” premised on lack of 
written consent or leave of court for such motion 
under Rule 15(a)(2) of the Fed. R. of Civ. P. The day 
after the motion for strike was filed, the court ordered 
the amended complaint stricken from the record (d.e. 
# 40, 42 & 43), and subsequently denied the motion 
for reconsideration. App. 67. 
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 In the case of United States of America v. 
Cacimar Zenón, et al., Nos. 03-2517, 03-2518 and 03-
2519, dated October 25, 2004, Circuit Judge Sandra 
Lynch and then Chief Judge Boudin, in a Concurring 
Opinion, encouraged the U.S. government to raise an 
argument for the first time by petition for re-hearing 
en banc in order to revisit United States v. Saadé, 652 
F.2d 1126 (1st Cir. 1981). If such a suggestion was 
made in order to narrow the defense possibilities for 
an evidentiary hearing, the review of this case by this 
Honorable Court may also be available in order to 
achieve uniformity among this Court and the First 
Circuit’s opinions regarding the issue of inmates’ 
access to courts, seeking redress of grievances for civil 
rights violations under section 1983.  

 
Brief Background 

 On 10 May 2011, Chief Judge Sandra Lynch 
issued an order in the Morales-Feliciano v. Rosselló-
González litigation, Case No. 79-04 (PG), where she 
stated:  

 “Whereas, in my judgment the public in-
terest so requires; . . . I do hereby designate 
and assign the HONORABLE PAUL J. 
BARBADORO . . . to sit upon the United 
States District Court for the District of Puerto 
Rico to preside over the case Morales-
Feliciano et al. v. Fortuño-Burset et al., No. 
79-04 (P.R.), until the case has been conclud-
ed, and for such additional time in advance 
thereof to prepare or thereafter as may be 
required to complete unfinished business.”  



14 

Signed by Sandra L. Lynch, Chief Judge U.S. Court of 
Appeals for the First Circuit. 

 Immediately after, Judge Barbadoro denied the 
Petition for Budget for the fiscal year 2011-2012 filed 
by the Civil Action and Education Corporation 
(CAEC) (a private non-profit corporation in charge of 
providing legal aid to inmates in Puerto Rico’s correc-
tional system since 1997 and which represents the 
plaintiff class in Morales-Feliciano). On 13 December 
2011 the CAEC filed for bankruptcy, leaving thou-
sands of inmates without legal representation in 
Puerto Rico. 

 The 10 May 2011 Order is more than telling to 
the outcome of the case at bar. How can the Court of 
Appeals and Chief Judge Sandra L. Lynch grant 
justice and redress of grievances to Ángel Feliciano 
Hernández while at the same time ordering Judge 
Barbadoro to close or “complete unfinished business” 
after decades of litigation in Morales-Feliciano? 

 It is evident that the recognition of a cause of 
action to Feliciano Hernández in the case at bar could 
adversely affect the efforts of the First Circuit Court 
to foreclose the class action in Morales-Feliciano. 
Even District Court Judge Pérez Giménez recognized 
in his Opinion and Order of 24 August 2010, the 
ordeal to which Mr. Feliciano Hernández was submit-
ted: 

 “Assuming the complaint’s facts are 
true, the Court laments the sad saga that 
Plaintiff was forced to endure as a prisoner 
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whose Kafkaesque plight appeared to be 
repeatedly ignored by the DOC.” (Empha-
ses added). App. 65. 

 The District Court recognized in its Opinion and 
Order, 24 August 2010, the “terrible injustice” “suf-
fered” by the Plaintiff. (Docket Number 37, page 21)  

 “[I]t is impossible for a written opinion 
to convey the pernicious conditions and the 
pain and degradation which ordinary in-
mates suffer . . . [T]hese conditions and expe-
riences form the content and essence of daily 
existence. It is to these conditions that each 
inmate must wake every morning; it is with 
the painful knowledge of their existence that 
each inmate must try to sleep at night. But 
these iniquitous and distressing circum-
stances are prohibited by the great constitu-
tional principles that no human being, 
regardless of how disfavored by society, shall 
be subjected to cruel and unusual punish-
ment or be deprived of the due process of the 
law within the United States of America. . . .” 
Ruiz v. Estelle, 503 F.Supp. 1265, 1391 (S.D. 
Tex. 1980). 

 After reading this quote it is hard to understand 
how the Court of Appeals (1st Cir.) concluded that 
there is no clearly established constitutional right 
infringed by holding an inmate incarcerated 15 years 
in excess of his sentence without any penological 
justification. It is indeed one of the few occasions 
where the actions and omissions of the government 
and its officers, acting under color of law, indeed 
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“shock the conscience.” Martínez v. City of Oxnard, 
337 F.3d 1091, 1092 (9th Cir. 2003).  

 The “Opinion” of 9 December 2011 is part of the 
pernicious scenery described above. It is closing any 
and all avenues which inmates have to seek redress 
of grievances, both as a class and in their individual 
capacities. While Judge Barbadoro has announced his 
intention to de-certify the “class” in Morales-Feliciano 
regarding damages claims, the Court of Appeals (1st 
Cir.), through its “Opinion” and Judgment of 9 De-
cember 2011, is also closing the doors to the individu-
al complaints that inmates could file for their 
constitutional and civil rights violations pursuant to 
42 U.S.C. sec. 1983.  

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

I. THE RIGHT TO DISCOVERY, TO AMEND 
THE COMPLAINT AND TO PROCEED 
AGAINST JOHN DOES 

 According to Peñalbert-Rosa v. Fortuño, 631 F.3d 592 
(Nos. 09-2391, 10-1410, January 28, 2011) (1st Cir. 2011):  

 “Iqbal could be viewed as emergent law, 
see, e.g., 129 S.Ct. at 1961 (Souter, J., dis-
senting), but we ourselves had earlier said a 
complaint that rests on ‘bald assertions’ and 
‘unsupportable conclusions’ may be subject to 
dismissal, Aulson v. Blanchard, 83 F.3d 1, 3 
(1st Cir. 1996); and our decisions since Iqbal 
have several times found unadorned factual 
assertions to be inadequate. Without trying 
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to lay down a mechanical rule, it is enough to 
say that sometimes a threadbare factual al-
legation bears insignia of its speculative 
character and, absent greater concreteness, 
invites an early challenge – which can be 
countered by a plaintiff ’s supplying of 
the missing detail.” (Emphasis added). 

 This is precisely what the Plaintiff attempted to 
do in the Amended Complaint. To develop their 
factual allegations, supported by documentary evi-
dence in order to overcome the threshold of a recent 
Supreme Court Opinion, which was practically un-
known at the time the Motion to Dismiss was filed by 
Secretary Laboy. Actually, the argument under Iqbal 
was not raised by Laboy in her Motion to Dismiss. 
The Court of Appeals, even without the benefit of 
including plausible defendants as John Does, an 
amended complaint or documentary evidence, grant-
ed this opportunity to do so in Peñalbert: 

 “However, Peñalbert’s position is in one 
respect different: the complaint adequately 
alleges – based on the non-conclusory facts 
already listed – that someone fired Peñalbert 
based on party membership. Of course, the 
factual allegations might be later under-
mined or countered by affirmative defenses, 
e.g., Cepero-Rivera v. Fagundo, 414 F.3d 124, 
132-33 (1st Cir. 2005); but at this stage the 
complaint adequately asserts a federal 
wrong by someone. So while the present 
complaint does not justify suit against the 
defendants actually named, an avenue for 
discovery may be open. 
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 A plaintiff who is unaware of the 
identity of the person who wronged her 
can sometimes proceed against a “John 
Doe” defendant as a placeholder. E.g., 
Iqbal, 129 S.Ct. at 1943; Bivens v. Six 
Unknown Named Agents of Fed. Bureau 
of Narcotics, 403 U.S. 388, 390 n. 2 (1971); 
see also 5A Wright & Miller, supra note 1, 
§ 1321, at 382 & n. 6. We have previously 
condoned the device, at least when discovery 
is likely to reveal the identity of the correct 
defendant and good faith investigative ef-
forts to do so have already failed. See 
Martínez-Rivera v. Sánchez Ramos, 498 F.3d 
3, 7-8 (1st Cir. 2007). 

 Whether Peñalbert could make such a 
showing is not clear from the face of her 
complaint, and she has not sought this ‘John 
Doe’ alternative. Rarely do we rescue a 
civil claim – even to the very limited ex-
tent now contemplated – on grounds not 
urged either on the district court or on 
us. But Twombly and Iqbal are relatively 
recent; developing a workable distinc-
tion between ‘fact’ and ‘speculation’ is 
still a work in progress; and while up-
holding the dismissal of the complaint 
against the named defendants, we think 
that the interests of justice warrant a 
remand to give Peñalbert a reasonable 
opportunity to move to amend the com-
plaint to seek relief against a ‘John Doe’ 
defendant. See Rivera-Gomez v. de Castro, 
843 F.2d 631, 636 (1st Cir. 1988).” (Emphasis 
added). 
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See also Ocasio Hernández v. Fortuño Burset, 640 
F.3d 1 (1st Cir. 2011). There can be no doubt about 
the obvious conflict between Peñalbert, supra, and the 
9 December 2011 “Opinion” of the case at bar, where 
the Court of Appeals rejects the possibility to remand 
the case in order to attend the Amended Complaint 
and to give the Plaintiff the opportunity to identify 
the rest of the defendants, correctly identified as John 
Poes since the original Complaint. 

 
II. INSTANCES OF “NOTICE” OR “CON-

STRUCTIVE NOTICE” RECEIVED BY THE 
DEFENDANTS 

 Puerto Rico is probably the jurisdiction within 
the United States where “notice” and “constructive 
notice” of the unconstitutional conditions of confine-
ment is most evident to the AOC System.  

 In addition, direct notification was given to the 
defendants, regarding the unconstitutional conditions 
to which Mr. Feliciano Hernández was subjected for 
approximately 15 years. The law and jurisprudence 
do not require, as the “Opinion” suggests, that this 
notification be made by the Plaintiff “directly.” 

 The Court recognized that “[i]n 1998, Feliciano-
Hernández filed a pro se pleading with a Puerto Rico 
court requesting a writ of habeas corpus to secure his 
release. The court entered an order on June 23, 1998, 
requiring the Department of Corrections to explain 
the reasons for Feliciano-Hernández’s continued 
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incarceration in light of April 14, 1981 judgment.” 
App. 6.  

 The Court of Appeals (1st Cir.), however, did not 
mention in its “Opinion” that this order was notified 
directly to the Secretary of Corrections, Zoé Laboy 
Alvarado. The Administration of Corrections should 
have reviewed the sentence of Mr. Feliciano-
Hernández pursuant to Articles 75 and 76 of the 1974 
Puerto Rico Penal Code. That is the law of the case 
after the Habeas Corpus was granted in 2008. (A 
Judgment that was not appealed by the government). 
Regarding the issue of “notice” or “constructive no-
tice” it is immaterial whether or not the habeas 
corpus was finally granted in 1998. What is pertinent 
to this case is that the AOC, its Secretary and/or 
Administrator and the (John Poe) Director did not 
comply with their obligations under the law in spite 
of the direct intervention and order of the Court in 
this matter. 

 In Laboy’s case she cannot claim that she did not 
have “knowledge of the prisoner’s problem.” Her 
conduct reflects precisely the three-pronged test 
described in the District Court’s Opinion and Order at 
pages 18-19. App. 54-55. Laboy exemplifies deliberate 
indifference. Sample v. Diecks, 885 F.2d 1099, 1110 
(3d Cir. 1993). See also Sánchez v. Pereira-Castillo, 
590 F.3d 31, 49 (1st Cir. 1999), citing Camilo-Robles v. 
Zapata, 175 F.3d 41, 44 (1st Cir. 1999).  

 As argued by Feliciano in his brief, the district 
court cited as “factually analogous” the case of 
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Ayuso-Figueroa v. Víctor Rivera González, Case No. 
02-1606 (SEC) (D.P.R.). On November 18, 2005, the 
district court in the Ayuso-Figueroa case entered an 
Opinion and Order, which besides discussing and 
reaffirming the liberty interest of habitual of-
fenders, and the unconstitutional retroactive appli-
cation of a law which affected this interest, 
established that, upon the opinion in Pueblo de 
Puerto Rico v. Pizarro Solís, 129 D.P.R. 911 (1992), 
the Corrections Administration issued a memoran-
dum discussing the Puerto Rico Supreme Court 
decision in Pizarro Solís and instructing Records 
Technicians that habitual second offenders who were 
sentenced prior to July 20, 1989, were eligible for 
good conduct and work/study time credits. On March 
13, 1997, the office of Corrections Administration 
through “Atty. Alfredo Segarra, Interim Director of 
Legal Affairs for the Corrections Administration and 
with the approval of Atty. Zoé M. Laboy-
Alvarado, Secretary of Corrections, restated its 
interpretation of the Pizarro Solís opinion. . . .” Thus, 
it is conclusive that in 1997, prior to becoming the 
Secretary of the Department of Corrections and 
Rehabilitations, Laboy was the Secretary of Correc-
tions and had notice of the classification of “habitual 
offenders” such as Feliciano, and their rights. 

 It is not correct to affirm that “There is no allega-
tion that any of the individuals named or ‘John Poe’ 
defendants were so notified and there are no supporting 
facts as to any such notice.” App. 7. The Amended 
Complaint was supported by documentary evidence 
obtained during discovery that the Court of Appeals 
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refused to consider. The rest is a matter of proof to be 
considered at trial. See Peñalbert, supra. 

 While it is correct that “Feliciano-Hernández 
filed a petition for habeas corpus with the Puerto Rico 
Court of First Instance in Mayaguez on May 29, 
2007,” App. 8, it is not correct to conclude “that peti-
tion . . . did not assert any constitutional claim.” The 
claim “that Feliciano-Hernández had been rehabili-
tated and that annual evaluations of his progress 
towards rehabilitation had never taken place” for 
more than 15 years is a clear claim of deprivation of 
liberty in violation of the due process of law under the 
U.S. Constitution. It is so, that “[o]n June 24, 2008, 
by separate order, the Department was ordered to 
immediately release Feliciano-Hernández.” The 
Puerto Rico Court of First Instance granted the 
Habeas Corpus petition due to the illegal incarcera-
tion of Mr. Feliciano-Hernández. 

 It is not correct to aver that “[t]he complaint’s 
sec. 1983 claims are premised on a theory of supervi-
sory liability. . . .” App. 8. All the defendants, includ-
ing the John Poes (5) were directly involved in 
violating the constitutional rights of the Plaintiff 
through their acts or omissions as long as they did 
not abide the law and due process clearly established 
by the 1974 Puerto Rico Penal Code, thus jeopardiz-
ing the right to liberty of Mr. Feliciano Hernández.  
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III. ARTICLES 75 AND 76 OF THE 1974 
PUERTO RICO PENAL CODE 

 Articles 75 and 76 of the 1974 Puerto Rico Penal 
Code have been included even before the filing of this 
Complaint as the main source of obligation and notice 
that the Directors, Secretaries and/or Administrators 
of the AOC had in order to review all cases of habitu-
al offenders to decide if this category of inmates had 
achieved a degree of rehabilitation that could enable 
them to be released from prison. This was the basis 
for the 2008 habeas corpus petition, which was finally 
granted. 

 It is well established that the “most elemental” of 
the liberties protected by the Due Process Clause is 
“the interest in being free from physical detention by 
one’s own government.” Hamdi v. Rumsfeld, 542 U.S. 
507, 529 (2004); Foucha v. Louisiana, 504 U.S. 71, 80 
(1992) (“at the core of the liberty protected by the Due 
Process Clause”); Youngberg v. Romeo, 457 U.S. 307, 
316 (1982) (“This interest survives criminal convic-
tion and incarceration.”). Historical bases for the 
right to be free from unjustified incarceration can be 
found in the Fourth Amendment, the Procedural Due 
Process Clause and in the writ of Habeas Corpus 
itself, granted by the Puerto Rico Court of First 
Instance in 2008. After initially ruling that the DOC 
had failed to conduct Feliciano’s yearly evaluations to 
determine when it should cease the security meas-
urements imposed upon him, on June 24, 2008, the 
PR First Instance Court issued writ of Habeas Cor-
pus, holding that the sentence had expired after 



24 

the plaintiff had served 12 years of imprison-
ment, and ordered his immediate release from 
prison. Therefore, the duties of the DOC and its 
officers under Arts. 75 and 76 of the PR Penal Code, 
which were deliberately ignored, were adjudicated in 
favor of Mr. Feliciano Hernández and it is the law of 
the case. Contrary to the conclusions of the First 
Circuit’s Panel in its “Order,” the interpretation of 
Arts. 75 and 76 as well as their application to the 
facts of this case (in spite of the 1975 amendments) is 
an issue which was clarified by the Puerto Rico 
Supreme Court since Pueblo v. Mattei Torres, 121 
D.P.R. 600, 622 (1988) and Pueblo v. Reyes Morán, 
123 D.P.R. 786, 814 (1989) (dissenting opinion). 

 
The Right to Liberty and the Due Process of 
Law 

 A fundamental interest would exist even if it 
were more narrowly defined – as an interest in the 
finality of a determination of liberty or an interest in 
“protecting settled expectations of freedom,” see 
Hawkins v. Freeman, 195 F.3d 732, 758 (1st Cir. 1999) 
(dissent), and/or an interest in rationally justifiable 
incarceration. See Black v. Romano, 471 U.S. 606, 
624 (1985) (concurrence). Any of these formulations of 
the liberty interest at stake here would find support 
“in the Nation’s history and tradition,” as required by 
Washington v. Glucksberg, 521 U.S. 702, 720-21 
(1997). 
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 Once a fundamental interest is established the 
government must show that its incursion of that right 
is narrowly tailored to serve a compelling state inter-
est. Reno v. Flores, 507 U.S. 292, 315-16 (1993) (con-
currence); see also Washington v. Glucksberg, 521 
U.S. 702, 721 (1997). No interest at all has been 
showed by the Government in this case by holding 
the plaintiff incarcerated 15 years in excess of his 
sentence. Martinez v. City of Oxnard, 337 F.3d 1091, 
1092 (9th Cir. 2003) (“The Fourteenth Amendment’s 
Due Process Clause protects individuals from state 
action that either ‘shocks the conscience’ or inter-
feres with rights ‘implicit in the concept of ordered 
liberty.’ ”). The violations in this case arise from the 
unlawful incarceration of Plaintiff by DOC officials 
who knew but were deliberately indifferent to the fact 
that he was serving time beyond his sentence, sub-
jecting him to over fifteen years of imprisonment 
without penological justification. This definitely 
“shocks the conscience.” 

 
The plaintiff did not waive any of his argu-
ments 

 The Court of Appeals (1st Cir.) misapprehended 
the procedural evaluation of the case whilst conclud-
ing that the plaintiff did not raise certain factual 
allegations and arguments on time, closing the doors 
of the Court of Appeals. Indeed the record contrasts 
with the court’s affirmation that plaintiff waived 
certain arguments.  
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 From the detailed record there is no indication 
that could divine that Feliciano’s complaint would be 
dismissed against all defendants. 

 In her Motion to Dismiss, Laboy did not raise any 
arguments related to Iqbal. In his Opposition (6 
October 2009), the plaintiff refuted all allegations 
raised by Laboy in her Motion to Dismiss. It was not 
until 24 August 2010, 11 months after the motion for 
dismissal was filed, that the District Court issued an 
Opinion and Order dismissing the complaint against 
all defendants. App. 37. The Opinion and Order does 
not mention the John Poes (5) included in the com-
plaint. In its Opinion and Order the District Court 
applied a different theory from the theory argued in 
the Motion to Dismiss filed by Zoé Laboy. That is the 
reason why the Plaintiff argued against the Iqbal 
argument, which was introduced in the Opinion and 
Order, for the first time in his Motion for Reconsider-
ation, timely filed on 6 September 2011. Those argu-
ments (Iqbal) were brought by the Court sua sponte 
a year after the filing of the Motion to Dismiss. See 
Chute v. Walker, 281 F.3d 314, 319 (1st Cir. 2002) 
quoting Futura Dev. of P.R. v. Estado Libre Asociado 
de P.R., 144 F.3d 7, 13-14 (1st Cir. 1998). See also 
González-González v. United States, 257 F.3d 31, 37 
(1st Cir. 2001). 

 It is now established beyond doubt that prisoners 
have a constitutional right of access to the courts. 
Ex parte Hull, 312 U.S. 546 (1941).  
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 More recent decisions have struck down re-
strictions and required remedial measure to insure 
that inmate access to the courts is adequate, 
effective, and meaningful. Ross v. Moffitt, 417 U.S. 
600 (1974). “[M]eaningful access” to the courts is 
the touchstone. Bounds v. Smith, 430 U.S. 817 (1977). 
(Emphasis added). 

“Although evaluating the plausibility of a le-
gal claim requires the reviewing court to 
draw on its judicial experience and common 
sense, Iqbal, 129 S. Ct. at 1950, the court 
may not disregard properly pled factual alle-
gations, even if it strikes a savvy judge that 
actual proof of those facts is improbable.”  

Twombly, 550 U.S. at 556, 127 S. Ct. 1955 (internal 
quotations omitted); “Rule 12(b)(6) does not counte-
nance . . . dismissals based on a judge’s disbelief of a 
complaint’s factual allegation.”. Nor may a court 
attempt to forecast a plaintiff ’s likelihood of success 
on the merits; “a well-pleaded complaint may proceed 
even if . . . a recovery is very remote and unlikely.” 
Twombly, 550 U.S. at 556, 127 S. Ct. 1955 (internal 
quotations omitted) (“When a complaint adequately 
states a claim, it may not be dismissed based on a 
district court’s assessment that the plaintiff will fail 
to find evidentiary support for his allegations or 
prove his claim to the satisfaction of the factfinder. 
The relevant inquiry focuses on the reasonableness of 
the inference of liability that the plaintiff is asking 
the court to draw from the facts in the complaint.”) 
Ocasio Hernández, supra, at 12-13. 
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 The reasoning of the Circuit and the District 
Courts appear to disregard that Foman v. Davis, 371 
U.S. 178 (1962) has its roots precisely on motions to 
vacate the judgment and amend the complaint. 
Moreover, the lower courts overlook the district 
court’s authority under Rules 52, 59 and 60 of the 
Fed. Rules of Civ. P. and the fact that while the leave 
to amend is a matter within the discretion of the trial 
court, such discretion should be guided by the criteria 
set forth in Foman v. Davis, supra: 

“In the absence of any apparent or declared 
reason such as undue delay, bad faith or 
dilatory move on the part of the movant, 
repeated failure to cure deficiencies by 
amendments previously allowed, undue 
prejudice to the opposing party by virtue of 
allowance of the amendment, futility of 
amendment, etc. the leave should, as the 
rule require, be ‘freely given’.” Foman v. Da-
vis, 371 U.S. at 182.  

 The District and the First Circuit Courts erred in 
not accepting the tendered amended complaint and 
ordering that it be stricken from the record. 

 The double standard used by the Court of Ap-
peals (1st Cir.) in this case is alarming and shall be 
rectified by this Honorable Court. The “Opinion” of 9 
December 2011 is an awkward predicament against 
inmates’ civil rights litigation in the U.S. District 
Court for the District of Puerto Rico. The interests of 
justice warrant a remand to give Mr. Feliciano 
Hernández a reasonable opportunity to move his 
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Amended Complaint and seek relief against the 
“John Doe” defendants, Zoé Laboy Alvarado, and the 
rest of the defendants whom have been declared in 
default, something admitted by Laboy’s counsel 
during the oral arguments. Sua sponte dismissals is 
“strong medicine” and should not be sanctioned by 
this Honorable Court. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 IN VIEW OF THE ABOVE, Plaintiff moves this 
Honorable Court to revoke the “Opinion” and “Judg-
ment” entered on 9 December 2011, after granting the 
writ of certiorari, to set aside the dismissal with 
prejudice of the plaintiff ’s Section 1983 claims 
against all defendants, and remand the case allowing 
this action to continue its course. The plaintiff re-
quests that the tendered First Amended Complaint be 
allowed for filing. 

 Respectfully submitted, in San Juan, Puerto 
Rico, this 8th day of March, 2012.  
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December 9, 2011 

----------------------------------------------------------------------- 

 LYNCH, Chief Judge. In 1981, Angel Luis 
Feliciano-Hernández, a habitual offender with a 
record of sexual abuse and rape, was convicted of 
crimes and sentenced by a Puerto Rico court to a term 
of perpetual imprisonment for treatment until his 
rehabilitation, to last a minimum of twelve years. 
That twelve-year minimum sentence ended in 1993, 
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and Feliciano-Hernández was not released from 
prison until 2008, fifteen years later. 

 On June 23, 2009, Feliciano-Hernández brought 
suit in federal court under 42 U.S.C. § 1983. The de-
fendants are five named former Secretaries of the 
Puerto Rico Department of Corrections and their 
spouses and conjugal partnerships, as well as five 
unnamed Superintendents of prison facilities in the 
Commonwealth, identified as “John Poe” defendants. 

 The complaint alleged that the defendant offi-
cials had incarcerated Feliciano-Hernández beyond 
the lawful term of his imprisonment, asserting that 
this violated the Fifth, Eighth, and Fourteenth Amend-
ments. The complaint sought compensatory damages 
in excess of $5 million and punitive damages in ex-
cess of $2 million. 

 On motion, the district court dismissed the com-
plaint as to all defendants, in a thoughtful opinion 
and order, under Rule 12(b)(6) of the Federal Rules of 
Civil Procedure, for failure to state a claim upon 
which relief could be granted. See Feliciano Hernández 
v. Pereira Castillo, Civ. No. 09-1569, 2010 WL 
3372527 (D.P.R. Aug. 24, 2010). After the complaint 
was dismissed and judgment was entered on August 
24, 2010, Feliciano-Hernández on September 6, 2010, 
filed a motion for reconsideration and for leave to file 
an amended complaint, purportedly under Rules 
52(b) and 59(a). The district court denied the motion 
by a short opinion and order, Feliciano Hernández v. 
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Pereira Castillo, Civ. No. 09-1569, 2010 WL 5072567 
(D.P.R. Dec. 8, 2010), and this appeal followed. 

 We hold that the complaint failed to state a claim 
under the pleading standard set forth by the Supreme 
Court in Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), and 
Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), 
and that the district court did not abuse its discretion 
in denying reconsideration, including denying leave 
to file a belated amended complaint. We affirm the 
dismissal. 

 
I. 

 The following facts are taken from Feliciano-
Hernández’s complaint of June 23, 2009, the 1982 
opinion of the Supreme Court of Puerto Rico affirm-
ing his underlying conviction, People v. Feliciano 
Hernández, 13 P.R. Offic. Trans. 481, 113 P.R. Dec. 
371 (1982), and the 2008 order of the Puerto Rico 
Court of First Instance regarding plaintiff ’s petition 
for a Puerto Rico writ of habeas corpus, People v. 
Feliciano Hernández, Crim. No. G 80 605 606 (P.R. 
Ct. of First Instance Apr. 25, 2008). We treat as true 
the well-pleaded facts in the complaint. SEC v. 
Tambone, 597 F.3d 436, 438 (1st Cir. 2010) (en banc). 
We also consider other Puerto Rico court documents 
on which plaintiff relied. 

 On April 14, 1981, a Puerto Rico court sentenced 
Feliciano-Hernández for his convictions on two counts 
of committing lewd and indecent acts, P.R. Laws Ann. 
tit. 33, § 4067; two counts of aggravated restraint of 



App. 5 

liberty, id. § 4172; and one count of unlawful carrying 
and use of a weapon, P.R. Laws Ann. tit. 25, § 414, as 
the law then stood. Feliciano-Hernández had also 
been charged with attempt to commit rape, but the 
court ordered acquittal of that count. The court took 
judicial notice of Feliciano-Hernández’s two previous 
convictions for rape and one conviction each for re-
peated rape and for attempt to commit statutory 
rape. It sentenced him as a habitual offender to 
“[p]erpetual imprisonment, for treatment until his 
social rehabilitation is accomplished” and “adjudged 
that the minimum imprisonment [would] be 12 
years.” 

 We do not repeat the complaint’s allegations that 
Feliciano-Hernández took steps while in prison to 
rehabilitate himself because they are not material to 
the ultimate issues in this case. We focus on the 
allegations which are pertinent to whether the in-
dividual defendants were ever given or put on ade-
quate notice of the claims that Feliciano-Hernández 
must be released under the terms of his origi- 
nal sentence, so as to support a § 1983 claim of delib-
erate indifference to a violation of constitutional 
rights. 

 After his minimum sentence was completed in 1993, 
the Parole Board reviewed Feliciano-Hernández’s case 
annually, and each year it denied his request for pa-
role. The complaint alleges that each year the Parole 
Board did not “notify the Administration of Correction 
of the nature of the plaintiff ’s sentence and of his 
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rights to be released from imprisonment.” Feliciano-
Hernández does not claim that he personally provided 
the Department of Corrections or any particular 
official with such notice. In 1996 he was reclassified 
to minimal custody status, which he maintained until 
his release. 

 In 1998, Feliciano-Hernández filed a pro se 
pleading with a Puerto Rico court requesting a writ of 
habeas corpus to secure his release. The court entered 
an order on June 23, 1998, requiring the Department 
of Corrections to explain the reasons for Feliciano-
Hernández’s continued incarceration in light of the 
April 14, 1981 judgment. The Department of Correc-
tions opposed the habeas petition and informed the 
court that Feliciano-Hernández’s case was before 
the Parole Board. The court denied the request for 
habeas relief. 

 On August 16, 1998, the Parole Board again de-
nied Feliciano-Hernández’s request for parole and 
again did not give the Department of Corrections 
notice of the nature of his sentence and his right to be 
released. 

 The complaint alleges, without subsidiary factual 
support, that during 2003 and 2004 unnamed em-
ployees of the Department of Corrections informed 
their unnamed supervisors of Feliciano-Hernández’s 
unlawful incarceration and noted specifically that he 
had been imprisoned in excess of twenty-two years, 
he had been in “minimum custody” for eight years, he 
did not require further therapy, and his work was 
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uninterrupted and satisfactory. There is no allegation 
that any of the individual named or “John Poe” 
defendants were so notified and there are no support-
ing facts as to any such notice. 

 Feliciano-Hernández alleges that the Depart-
ment of Corrections’ records indicated that he was 
imprisoned for rape or attempted rape, which ad-
versely affected his evaluations, rights, and privileges 
during his incarceration. While he did have prior 
convictions for those crimes, which led to his catego-
rization as a habitual offender, the offenses for which 
he was sentenced in 1981 did not themselves include 
rape or attempted rape. To address this mischaracter-
ization issue, in 2005 Feliciano-Hernández initiated 
pro se mandamus proceedings in the Puerto Rico 
Court of First Instance, moving the court to order the 
Department of Corrections to correct its records to 
show Feliciano-Hernández was not incarcerated for 
rape or attempted rape. The court granted the peti-
tion and so ordered. There is no allegation that the 
Department of Corrections failed to comply with the 
court order. Nor is there any allegation that Feliciano-
Hernández sought as relief release from prison or 
asserted any constitutional claim. In his federal com-
plaint, Feliciano-Hernández alleges, without further 
support, that the Department of Corrections “never-
theless” continued to deny him his rights and privi-
leges under the reasoning that he had been sentenced 
to “perpetual imprisonment.” 

 Feliciano-Hernández filed a petition for habeas 
corpus with the Puerto Rico Court of First Instance in 
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Mayagüez on May 29, 2007.1 That petition also did 
not assert any constitutional claim. Instead, it evi-
dently claimed that Feliciano-Hernández had been 
rehabilitated and that annual evaluations of his 
progress toward rehabilitation had never taken place. 
On April 25, 2008, the court, after hearing testimony, 
accepted the recommendation of counsel and of “the 
Public Ministry” that Feliciano-Hernández be trans-
ferred to a halfway house within thirty days, that he 
remain there for no less than six months and no 
longer than a year, and that he be referred to the Pre-
Release Services to assist him with reintegration into 
the community. He was also ordered to register with 
the Sexual Offender Registry and to complete spe- 
cial therapies for sexual offenders offered by the De-
partment. On June 24, 2008, by separate order, the 
Department was ordered to immediately release 
Feliciano-Hernández. 

 
II. 

 On June 23, 2009, Feliciano-Hernández filed his 
complaint in federal district court. The complaint’s 
§ 1983 claims are premised on a theory of supervisory 
liability and allege violations of the Eighth Amend-
ment’s prohibition of cruel and unusual punishment 
and of the Fifth and Fourteenth Amendments’ Due 

 
 1 He was represented by counsel from an organization 
which has provided legal services to Puerto Rico prisoners since 
the mid-1990s. 
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Process Clauses. This is the first time these defen-
dants2 have ever had any federal constitutional claims 
asserted against them by the plaintiff. The complaint 
also includes supplemental claims under Puerto Rico 
law, which were dismissed without prejudice. 

 On September 23, 2009, former Secretary Laboy-
Alvarado filed a motion to dismiss pursuant to Rule 
12(b)(6). She raised six arguments in the motion: 
Feliciano-Hernández’s claims were time-barred; the 
official capacity claims were barred by the Eleventh 
Amendment; the Fifth Amendment claims were in-
applicable to her as a state actor; abstention, under 
Colorado River Water Conservation District v. United 
States, 424 U.S. 800 (1976), was required; she was 
entitled to qualified immunity; and the supplemental 
claims under Puerto Rico law should be dismissed as 
well. Feliciano-Hernández filed an opposition to the 
motion to dismiss on October 6, 2009. 

 
 2 The complaint contains allegations against five named 
and five unnamed defendants. The named defendants are 
former secretaries of the Department of Corrections: Miguel A. 
Pereira-Castillo for events that took place on or before June 24, 
2008; Victor M. Rivera-González for January 2001 through 
December 2002; Zoé M. Laboy-Alvarado for September 1998 
through December 2000; Nydia M. Cotto-Vives for January 1997 
through June 1998; and Joseph Colón-Morales from December 
1994 through December 1996. The complaint also includes as 
defendants the named defendants’ spouses and conjugal part-
nerships. The unnamed “John Poe” defendants are “Department 
of Corrections and Rehabilitations Facilities” superintendents 
who were in charge of the different Department of Corrections 
facilities where Feliciano-Hernández was confined. 
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 On October 9, 2009, defendant Rivera-González 
answered the complaint, asserting as an affirmative 
defense that the complaint did not state a claim upon 
which relief could be granted, that the complaint 
failed to state specific acts on Rivera-González’s part 
that could amount to a violation of Feliciano-
Hernández’s rights, and that Rivera-González was 
not personally involved in any alleged violation of 
Feliciano-Hernández’s rights. The plaintiff did not file 
any response to Rivera-González’s answer.3 

 On August 24, 2010, the district court entered an 
opinion and order in which it dismissed the complaint 
as to all of the defendants for failure to state a claim. 
Feliciano Hernández, 2010 WL 3372527, at *12. It did 
not reach Laboy-Alvarado’s other arguments for dis-
missing the complaint. As said, the district court 
dismissed the federal claims with prejudice and dis-
missed the Puerto Rico law claims without prejudice. 
Id. That same day the court entered final judgment in 
the case. 

 Roughly two weeks later, Feliciano-Hernández 
filed a motion for reconsideration and for leave to file 
an amended complaint on September 6, 2010, and 

 
 3 As to the other named defendants, the district court en-
tered default against Pereira-Castillo on October 8, 2009, and 
against Cotto-Vives and Colón-Morales on June 23, 2010, but 
later entered judgment for all defendants. Feliciano-Hernández 
never identified any of the unnamed “John Poe” defendants, al-
though the names of the Superintendents of particular correc-
tional institutions were most likely publicly available. 
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tendered his amended complaint that same day with-
out having been given leave to do so. The amended 
complaint was tendered almost a year after Laboy-
Alvarado filed her motion to dismiss. The district 
court granted Laboy-Alvarado and Rivera-González’s 
joint motion to strike the amended complaint on 
September 16, 2010. On December 8, 2010, it entered 
an opinion and order denying Feliciano-Hernández’s 
motion for reconsideration. Feliciano Hernández, 
2010 WL 5072567. This timely appeal followed. 

 
III. 

 Feliciano-Hernández appeals both the district 
court’s dismissal of his complaint and its denial of his 
motion for reconsideration and for leave to file an 
amended complaint. We address each issue in turn. 

 
A. Dismissal of the complaint 

 We review de novo the grant of a motion to dis-
miss under Rule 12(b)(6), “accepting as true all well-
pleaded facts, analyzing those facts in the light most 
hospitable to the plaintiff ’s theory, and drawing all 
reasonable inferences for the plaintiff.” New York v. 
Amgen Inc., 652 F.3d 103, 109 (1st Cir. 2011) (quoting 
United States ex rel. Hutcheson v. Blackstone Med., 
Inc., 647 F.3d 377, 383 (1st Cir. 2011)). 

 We review the dismissal of the complaint in the 
context of the defendants’ assertion of their entitle-
ment to qualified immunity and to dismissal under 
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the Supreme Court’s decision in Iqbal. The defen-
dants are entitled to qualified immunity unless (1) “the 
facts alleged or shown by the plaintiff make out a 
violation of a constitutional right” and (2) such right 
was “ ‘clearly established’ at the time of the defen-
dant[s’] alleged violation[s].” Maldonado v. Fontanes, 
568 F.3d 263, 269 (1st Cir. 2009) (quoting Pearson v. 
Callahan, 129 S. Ct. 808, 815 (2009)). “A right is 
clearly established only if ‘it would be clear to a rea-
sonable officer that his conduct was unlawful in the 
situation he confronted.’ ” Soto-Torres v. Fraticelli, 
654 F.3d 153, 158 (1st Cir. 2011) (quoting Brosseau 
v. Haugen, 543 U.S. 194, 199 (2004)). Qualified im-
munity “provides defendant public officials an im-
munity from suit and not a mere defense to liability.” 
Maldonado, 568 F.3d at 268. 

 The first prong of the immunity analysis requires 
that a plaintiff state a claim of violation of a constitu-
tional right. Id. at 269. In determining whether such 
a claim has been stated under Iqbal, we first recog-
nize that “the tenet that a court must accept as true 
all of the allegations contained in a complaint is in-
applicable to legal conclusions. Threadbare recitals 
of the elements of a cause of action, supported by 
mere conclusory statements, do not suffice.” Iqbal, 
129 S. Ct. at 1949. “Nor does a complaint suffice if it 
tenders ‘naked assertion[s]’ devoid of ‘further factual 
enhancement.’ ” Id. (alteration in original) (quoting 
Twombly, 550 U.S. at 557). 

 Second, “only a complaint that states a plausible 
claim for relief survives a motion to dismiss.” Id. at 
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1950. Determining whether a complaint states a 
plausible claim for relief is a “context-specific task 
that requires the reviewing court to draw on its 
judicial experience and common sense.” Id. “[W]here 
the well-pleaded facts do not permit the court to infer 
more than the mere possibility of misconduct, the 
complaint has alleged – but it has not ‘show[n]’ – 
‘that the pleader is entitled to relief.’ ” Id. (second 
alteration in original) (quoting Fed. R. Civ. P. 8(a)(2)). 

 Feliciano-Hernández’s complaint fails under Iqbal 
to plead adequately that the individual defendants 
violated his constitutional rights and so fails the first 
prong of the qualified immunity analysis. As such, he 
necessarily fails the second prong as well: an objec-
tively reasonable public official situated as defen-
dants would not be on notice of violations of any 
constitutional rights. 

 The named defendants are very high-level offi-
cials, each of whom, as Secretary of the Department 
of Corrections, had vast responsibilities. The Sec-
retary oversees many correctional institutions, hun-
dreds of employees, and thousands of prisoners. For 
example, in 2000, the system-wide prison population 
was approximately 16,000. Morales Feliciano v. 
Roselló González, Civ. No. 79-4, slip op. at 103 (D.P.R. 
Jan. 25, 2000). There are prison complexes in, among 
other places, Bayamón, Vega Alta, Guayama, and 
Ponce. See Morales Feliciano v. Acevedo Vila, Civ. 
No. 79-4, 2007 WL 4404730, at *4 (D.P.R. Dec. 13, 
2007); see also Morales Feliciano v. Romero Barcelo, 
672 F. Supp. 591, 595 (D.P.R. 1986) (in 1986, the 
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Department of Corrections administered institu- 
tions at San Juan, Río Piedras, Bayamón, Arecibo, 
Aguadilla, Ponce, Guayama, Humacao, Vega Alta, 
and Miramar, in addition to agricultural camps and 
halfway houses). The unnamed “John Poe” defen-
dants are also high-level officials, being directors of 
individual correctional facilities. 

 The Supreme Court has held that “[g]overnment 
officials may not be held liable for the unconstitu-
tional conduct of their subordinates under a theory of 
respondeat superior.” Iqbal, 129 S. Ct. at 1948. “[A] 
supervisor may not be held liable for the constitu-
tional violations committed by his or her subordi-
nates, unless there is an ‘affirmative link between the 
behavior of a subordinate and the action or inaction 
of his supervisor . . . such that the supervisor’s con-
duct led inexorably to the constitutional violation.’ ” 
Soto-Torres, 654 F.3d at 158 (omission in original) 
(quoting Maldonado, 568 F.3d at 275). Additionally, 
“the plaintiff must show that the official had actual or 
constructive notice of the constitutional violation.” 
Rodríguez-García v. Miranda-Marín, 610 F.3d 756, 
768 (1st Cir. 2010), cert. denied, 131 S. Ct. 1016 
(2011) (quoting Rodriguez-Garcia v. Municipality of 
Caguas, 495 F.3d 1, 10 (1st Cir. 2007)) (internal quo-
tation marks omitted). 

 The complaint sets forth a series of conclusions. 
It alleges that “[i]n keeping the plaintiff confined be-
yond the term of his sentence, each defendant acted 
with deliberate indifference and/or reckless disregard 
of the plaintiff ’s Eighth Amendment rights and due 
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process of law” and that “[e]ach defendant [ ]  un-
justifiabl[y] deprived plaintiff of liberty in violation of 
his Eighth Amendment rights and due process of 
law.”4 The complaint states as to each of the former-
Secretary defendants that he or she “is being sued on 
the basis of his [or her] deliberate indifference and/or 
reckless disregard” of the plaintiff ’s rights. It alleges 
among other conclusions that the defendants “failed 
in their duty to assure adequate monitoring, disci-
plining, evaluating, training and supervising any and 
all personnel under their charge, to assure that all 
inmates were properly classified and released upon 
completion of their sentence.” It relatedly alleges that 
“[h]ad the defendants complied with their supervisory 
duties, they would have identified those employees 
that did not properly register the plaintiff ’s classifi-
cation and inaccurately categorized the crimes for 
which he had been sentenced.” None of these con-
clusory allegations suffice to establish a claim. 

 These are exactly the sort of “unadorned, the-
defendant-unlawfully-harmed-me accusation[s]” that 
both we and the Supreme Court have found insuffi-
cient. Iqbal, 129 S. Ct. at 1949. Indeed, in Sanchez v. 
Pereira-Castillo, 590 F.3d 31 (1st Cir. 2009), we held 

 
 4 To resolve this case, we need not detail the substantive 
law under these asserted constitutional rights. We do, however, 
agree with the district court that it is “highly doubtful that 
Plaintiff would be able to state a plausible Eighth Amendment 
violation” against any of the defendants. Feliciano Hernández v. 
Pereira Castillo, Civ. No. 09-1569, 2010 WL 3372527, at *11 
(D.P.R. Aug. 24, 2010). 
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that such allegations failed to state a claim against 
Puerto Rico administrative correctional defendants, 
most of whom were at a lower level than the Secre-
tary. We dismissed the claims against those defen-
dants because they did “little more than assert a legal 
conclusion about the involvement of the adminis-
trative correctional defendants in the underlying con-
stitutional violation” and simply “[p]arrot[ed] our 
standard for supervisory liability in the context of 
Section 1983.” Id. at 49. 

 In other cases after Iqbal, we have repeatedly 
held that similarly broad allegations against high-
ranking government officials fail to state a claim. See 
Soto-Torres, 654 F.3d at 160 (allegations against FBI 
Special Agent in Charge of field office insufficient 
under Iqbal because complaint failed to allege facts 
showing defendant had knowledge of alleged viola-
tions of constitutional rights); Leavitt v. Corr. Med. 
Servs., Inc., 645 F.3d 484, 502 (1st Cir. 2011) (Regional 
Medical Director of Correctional Medical Services in 
Maine cannot be held responsible for the conduct of 
his subordinates under a theory of respondeat super-
ior); Peñalbert-Rosa v. Fortuño-Burset, 631 F.3d 592, 
595 (1st Cir. 2011) (allegations against governor 
insufficient under Iqbal because complaint failed to 
allege facts showing governor participated in viola-
tion of constitutional rights); Maldonado, 568 F.3d at 
274-75 (allegations against mayor insufficient under 
Iqbal because complaint failed to allege facts showing 
an “affirmative link” between mayor and alleged vio-
lations of constitutional rights). 
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 There are a number of other specific deficiencies 
in the complaint. We start (and end) with the failure 
to plead that any of the named defendants, each a 
former Secretary of the Department of Corrections, 
had any individual notice that plaintiff ’s incarcera-
tion beyond 1993 was a violation of his constitutional 
rights, much less that there was an affirmative link 
to them or that they were deliberately indifferent to 
those notices of alleged violations of his rights. Actual 
or constructive knowledge of a rights violation is a 
prerequisite for stating any claim. See Rodríguez-
García, 495 F.3d at 768; Lipsett v. Univ. of P.R., 864 
F.2d 881, 902 (1st Cir. 1988) (“An important factor in 
making the determination of liability is whether the 
official was put on some kind of notice of the alleged 
violations, for one cannot make a ‘deliberate’ or ‘con-
scious’ choice to act or not to act unless confronted 
with a problem that requires the taking of affirmative 
steps.” (citation omitted) (quoting Pembaur v. City of 
Cincinnati, 475 U.S. 469, 483-84 (1986))). 

 There are two main strands to Feliciano-
Hernández’s allegations that the individual Secre-
taries were on notice of his allegedly unconstitutional 
confinement and a constitutional imperative to re-
lease him. The first is his general allegation that 
“[d]uring 2003 and 2004, Department of Corrections 
[ ]  employees informed their supervisors of the plain-
tiff ’s unlawful incarceration.” This allegation fails to 
state who these “employees” were, what the informa-
tion was, who the “supervisors” were to whom these 
employees made such a report, and whether and how 
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such information made it to the defendants, or why 
his confinement violated constitutional requirements 
as opposed to any claims under state law. It fails 
under Iqbal. 

 The second strand is focused on the notice pur-
portedly given to the named defendants by various 
court proceedings, some involving plaintiff personally 
and some not. As to the latter, Feliciano-Hernández 
argues that Laboy-Alvarado was put on notice of the 
alleged violations of his rights by an unrelated case in 
which the district court had held that Laboy-Alvarado 
had been aware of other constitutional deficiencies in 
the Puerto Rico prison system, including those re-
lated to the classification of inmates. See Morales 
Feliciano, Civ. No. 79-4 (D.P.R. Jan. 25, 2000). That 
case concerned prison conditions, such as health care, 
use of force, security, inmate supervision, and sanita-
tion. Id. at 1. The allegations plaintiff makes here 
regarding incarceration allegedly beyond a period 
when release was required by state law were not at 
issue in that case. Further, the portion of Morales 
Feliciano that dealt with “classification” had to do 
with classifying inmates according to their “propen-
sity for violence as well as [their] emotional and 
physical health,” id. at 91, pursuant to Puerto Rico 
law, see P.R. Laws Ann. tit. 4, § 1121. That law does 
not impose any specific duties on the Secretary. 
Morales Feliciano had nothing to do with classifying 
inmates as eligible for release from a perpetual sen-
tence upon their rehabilitation. Nothing in Morales 
Feliciano put Laboy-Alvarado or any other defendant 
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on notice of any purported violation of plaintiff ’s con-
stitutional rights as alleged here. 

 As to the Puerto Rico court proceedings involving 
him, Feliciano-Hernández relies first on his 1998 pro 
se habeas petition and second on a 2005 mandamus 
proceeding. Some of the named defendants were not 
even in office at the time of the filings in 1998 and 
2005 and so could not plausibly have been put on no-
tice. The only named defendants in office during the 
course of the 1998 habeas proceedings were Cotto-
Vives and Laboy-Alvarado. The only named defen-
dant in office at the time of the 2005 mandamus 
proceeding was Pereira-Castillo. The plaintiff could 
not plead facts showing these proceedings gave in-
dividual notice of his allegations to the defendants 
who held office before the proceedings even com-
menced, and he makes no attempt to plead facts 
showing they put on individual notice the defendants 
who took office after these proceedings concluded. 
Feliciano-Hernández’s complaint contains no allega-
tion that any defendant was put on notice of alleged 
violations of constitutional rights by the 1998 habeas 
petition or by any of the other court proceedings the 
complaint describes. 

 Nor did Feliciano-Hernández make any such ar-
gument in his opposition to Laboy-Alvarado’s motion 
to dismiss, so he has waived the argument. Not until 
his motion for reconsideration and his amended 
complaint – both filed after the district court entered 
judgment dismissing the complaint – did Feliciano-
Hernández allege, even then insufficiently, that the 
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1998 habeas action put Laboy-Alvarado on notice of 
the violations of his rights alleged here. Even if the 
argument were not waived, as it has been, it would 
fail. 

 The complaint fails to connect any of the named 
or “John Poe” defendants to either the 1998 habeas 
proceeding or the 2005 mandamus proceeding and 
makes no allegation that either proceeding put any of 
the defendants on notice that Feliciano-Hernández’s 
constitutional rights were, as alleged here, being 
violated. 

 Iqbal requires dismissal here. In Iqbal, the plain-
tiff alleged that Attorney General Ashcroft and FBI 
Director Mueller “knew of, condoned, and . . . agreed 
to subject” the plaintiff to harsh conditions of con-
finement. 129 S. Ct. at 1951. The Supreme Court 
deemed those similarly bare allegations to be too con-
clusory to be “entitled to the assumption of truth.” Id. 

 Even beyond failing to show notice to the in-
dividual defendants, the complaint fails on other 
grounds. Feliciano-Hernández “would still have to go 
further, for ‘not every official who is aware of a prob-
lem exhibits deliberate indifference by failing to 
resolve it.’ ” Feliciano Hernández, 2010 WL 3372527, 
at *11 (quoting Moore v. Tartler, 986 F.2d 682, 686 (3d 
Cir. 1993)). The complaint contains no factual allega-
tions to support even a minimal showing of deliberate 
indifference. 
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B. The denial of plaintiff ’s motion to reconsider 

 We review the district court’s denial of Feliciano-
Hernández’s motion for reconsideration for abuse of 
discretion. See Meléndez-García v. Sánchez, 629 F.3d 
25, 34 (1st Cir. 2010); see also ACA Fin. Guar. Corp. v. 
Advest, Inc., 512 F.3d 46, 55 (2008) (“District courts 
enjoy considerable discretion in deciding Rule 59(e) 
motions, subject to circumstances developed in the 
case law.”). Feliciano-Hernández’s motion states it is 
“pursuant to Rules 52(b) and 59(a).” Rule 52(b) pro-
vides for a motion to amend or make additional find-
ings; Rule 59(a) provides for a motion for a new trial 
or further action after a non-jury trial. See Fed. R. 
Civ. P. 52(b), 59(a). On appeal, Feliciano-Hernández 
states that his motion was actually under Rule 59(e), 
and that “Rule 59(a)” in his papers is a typographical 
error. Regardless of which Rule of Civil Procedure 
plaintiff intended to move under, it is clear from the 
district court’s December 8, 2010 opinion and order 
denying the motion that the court considered Feliciano-
Hernández’s arguments both for amending the Au-
gust 24, 2010 opinion’s findings and for reconsidering 
the conclusion of that opinion. “Because of the close 
relationship between Rule 59(e) and Rule 52(b), we do 
not think that it is of dispositive significance that the 
district court relied on 52(b) rather than 59(e).” Nat’l 
Metal Finishing Co. v. BarclaysAmerican/Commercial, 
Inc., 899 F.2d 119, 122 (1st Cir. 1990). 

 The motion for reconsideration argued that the 
dismissal order was based on inaccurate facts and 
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was erroneous as to Laboy-Alvarado and improperly 
sua sponte as to the other defendants.5 

 The district court did not abuse its discretion 
in denying the motion to reconsider. The factual al- 
legations that Feliciano-Hernández argues were 
not considered by the district court are either legal 

 
 5 The district court rejected this “sua sponte” argument be-
cause it had “no doubt that Plaintiff understood that his com-
plaint could be dismissed due to his failure to adequately adduce 
that the Defendants met the requirements for liability under 
Section 1983” and any doubt was “further eliminated by Feliciano’s 
inability to demonstrate that Defendants were liable under Sec-
tion 1983 in his motion for reconsideration.” Feliciano Hernández 
v. Pereira Castillo, Civ. No. 09-1569, 2010 WL 5072567, at *4 
(D.P.R. Dec. 8, 2010). On appeal, plaintiff failed to develop an 
argument in his opening brief that the district court was wrong 
as a matter of law or abused its discretion as to this issue. Any 
argument that the district court improperly dismissed the com-
plaint sua sponte is therefore waived. See Braintree Labs., Inc. v. 
Citigroup Global Mkts. Inc., 622 F.3d 36, 43-44 (1st Cir. 2010) 
(citing United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990) 
(“[I]ssues adverted to in a perfunctory manner, unaccompanied by 
some effort at developed argumentation, are deemed waived.”)). 
 Even if plaintiff ’s sua sponte dismissal argument had not 
been waived, the district court had the power to dismiss the com-
plaint as to Pereira-Castillo, Cotto-Vives, and Colón-Morales, 
after it entered default against them, because they were in a 
similar (or better) posture than the responding defendants as to 
the allegations of the complaint. Further, a district court may, 
after entry of default, still conclude that a complaint fails to state 
a claim. See Ramos-Falcón v. Autoridad de Energía Eléctrica, 301 
F.3d 1, 2 (1st Cir. 2002) (per curiam) (after entry of a default 
judgment, the district court “may examine a plaintiff ’s com-
plaint, taking all well-pleaded factual allegations as true, to de-
termine whether it alleges a cause of action”). 
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conclusions couched as facts or are facts that the 
court did indeed include in its opinion. The court was 
also acting within its discretion in refusing to recon-
sider arguments that the plaintiff had already made 
or to consider new arguments that he could have 
made earlier. A motion to reconsider should not “raise 
arguments which could, and should, have been made 
before judgment issued.” ACA, 512 F.3d at 55 (quot-
ing FDIC v. World Univ. Inc., 978 F.2d 10, 16 (1st Cir. 
1992)) (internal quotation marks omitted); see also 
Wright & Miller, Federal Practice and Procedure 
§ 2810.1 (2d ed. 2011) (“The Rule 59(e) motion may 
not be used to relitigate old matters, or to raise ar-
guments or present evidence that could have been 
raised prior to the entry of judgment.” (footnotes 
omitted)). 

 The motion also requested that the court allow 
Feliciano-Hernández to file an amended complaint, to 
which we now turn. 

 
C. The denial of plaintiff ’s motion to file an 

amended complaint 

 Feliciano-Hernández argues that the district 
court should have allowed him to belatedly amend his 
complaint pursuant to Rule 15(a) of the Federal Rules 
of Civil Procedure. Feliciano-Hernández is incorrect 
for a number of reasons: (1) the court lacked author-
ity to accept a post-judgment amendment; (2) the 
amended complaint was untimely, coming after the 
court granted a motion to dismiss filed a year earlier; 
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(3) the Puerto Rico court documents attached to the 
amended complaint reinforce that plaintiff failed to 
state a claim. 

 Feliciano-Hernández requested leave to file his 
amended complaint on September 6, 2010, after the 
district court had already entered final judgment on 
August 24, 2010, dismissing the complaint, and al-
most a full year after Laboy-Alvarado filed her mo-
tion to dismiss. 

 The law in this circuit is clear that a district 
court may not accept an amended complaint after 
judgment has entered unless and until the judgment 
is set aside or vacated under Rules 59 or 60, and the 
district court here denied the motion to vacate the 
judgment. See Fisher v. Kadant, Inc., 589 F.3d 505, 
509 (1st Cir. 2009) (describing as “black-letter law” 
the rule that “[u]nless postjudgment relief has been 
granted, the district court lacks power to grant a mo-
tion to amend the complaint under Rule 15(a)” (quot-
ing Acevedo-Villalobos v. Hernandez, 22 F.3d 384, 389 
(1st Cir. 1994))). 

 Independently, the district court acted within 
its discretion in denying plaintiff leave to file an 
amended complaint first made after it entered its 
dismissal order. “[T]he district court enjoys signifi-
cant latitude in deciding whether to grant leave to 
amend,” and “[w]e defer to the district court’s decision 
‘if any adequate reason for the denial is apparent on 
the record.’ ” ACA, 512 F.3d at 55 (quoting LaRocca v. 
Borden, Inc., 276 F.3d 22, 32 n.9 (1st Cir. 2002)). 
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Among the grounds for denial are “undue delay, bad 
faith or dilatory motive . . . repeated failure to cure 
deficiencies by amendments previously allowed, un-
due prejudice to the opposing party . . . [and] futility 
of amendment.” Id. (alteration and omissions in 
original) (quoting Foman v. Davis, 371 U.S. 178, 182 
(1962)) (internal quotation marks omitted). The dis-
trict court had good reason for disallowing filing the 
amended complaint: it was far too late. It was also 
futile, as we explain below. 

 The complaint was first filed on June 23, 2009. 
Laboy-Alvarado filed a motion to dismiss on Septem-
ber 23, 2009, and Rivera-González answered the com-
plaint on October 9, 2009. Feliciano-Hernández could 
have moved to amend then, but did not. Instead, 
plaintiff waited to move to amend until September 6, 
2010, nearly a year after the motion to dismiss was 
filed, and after the court had dismissed the case. We 
have stated that “[r]egardless of the context, the 
longer a plaintiff delays, the more likely [a] motion to 
amend will be denied, as protracted delay, with its 
attendant burdens on the opponent and the court, is 
itself a sufficient reason for the court to withhold 
permission to amend.” Id. (alterations in original) 
(quoting Steir v. Girl Scouts of the USA, 383 F.3d 7, 
12 (1st Cir. 2004)) (internal quotation marks omitted). 

 Furthermore, we agree with the district court’s 
determination that the amended complaint would not 
have altered its conclusions and so was futile. As the 
district court stated in the course of ruling that it 
would not reconsider its judgment, the plaintiff was 
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unable “to demonstrate that Defendants were liable 
under Section 1983 in his motion for reconsidera- 
tion,” to which his amended complaint was attached. 
Feliciano Hernández, 2010 WL 5072567, at *4. 

 The amended complaint contained several at-
tachments purportedly “obtained during discovery, 
and as result of investigation.” These attachments, 
which were filed with the district court in Spanish in 
violation of the local rules, are largely those court fil-
ings and related publicly available documents which 
were referred to in the original complaint but not 
then provided. The failure to provide English transla-
tions of the documents also doomed the amended 
complaint.6 

 Turning to the content of the amended complaint, 
it again makes conclusory allegations that the indi-
vidual defendants must have had knowledge of each 
of Feliciano-Hernández’s Puerto Rico court filings, 
but, with one exception, it fails to provide facts as to 
why this would be so. The defendants were high-level 
officials in charge of institutions holding thousands 
of inmates, the running of a number of different 

 
 6 The local rules of the District of Puerto Rico and a federal 
statute require federal litigation in Puerto Rico to be conducted 
in English. See D.P.R. Civ. R. 5(g); 48 U.S.C. § 864; Estades-
Negroni v. Assocs. Corp. of N. Am., 359 F.3d 1, 2 (1st Cir. 2004) 
(per curiam) (“The law incontrovertibly demands that federal 
litigation in Puerto Rico be conducted in English.”). Only on 
appeal did plaintiff provide English translations of these doc-
uments. “However, translation after the fact cannot retrospec-
tively alter the record.” Estades-Negroni, 359 F.3d at 2. 
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facilities, and the employment of numerous person-
nel. Some defendants were not even in office at the 
time of the filings in 1998 and 2005. 

 The amended complaint contains just the type 
of allegations that are so “speculative that they fail 
to cross ‘the line between the conclusory and the 
factual’ ” and so must be disregarded. Peñalbert-Rosa, 
631 F.3d at 595 (quoting Twombly, 550 U.S. at 557 
n.5). 

 The amended complaint does allege that Feliciano-
Hernández’s 1998 pro se habeas petition put Sec-
retary Laboy-Alvarado on notice of the alleged viola-
tions of his rights.7 The English translations of the 
Spanish-language documents filed with this court 
establish otherwise: even if Laboy-Alvarado had been 
personally served the petition, which was evidently 
concerned only with Puerto Rico law, it would not 
have put her on notice of any claimed constitutional 
violations. Further, the decision of the Puerto Rico 
court denying habeas would have informed Laboy-
Alvarado, contrary to plaintiff ’s theory, that there 
was no violation of law in his continued confinement 
because it was an appropriate matter for the Parole 
Board which had justifiably denied relief. 

 
 7 The amended complaint pleads that Laboy-Alvarado was 
Secretary of the Department of Corrections from September 
1998 through December 2000, and further pleads that from 
March 11, 1997, to June 30, 1998, she occupied the position of 
Corrections Administrator. 
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 As to notice of that decision, the decision and 
order of the Puerto Rico Court of First Instance dated 
June 3, 1998, and captioned “The People of Puerto 
Rico v. Angel L. Feliciano Hernandez” directed that 
the order and the petition for habeas corpus and its 
attachments be “notified to the Department of Jus-
tice, to the Legal Division of the Correction Admin-
istration and also to its administrator.” But the 
Department of Correction’s response indicated that 
Feliciano-Hernández did not fully comply with the 
order. 

 In response to the June 3, 1998 court order, an 
attorney at the Ponce Correctional Complex filed an 
informative motion, stating that the Department of 
Corrections had not received a copy of the petition 
and did not know about its content. The informative 
motion also stated that Feliciano-Hernández was re-
ferred to the Parole Board once he served his mini-
mum sentence, that the Parole Board had denied him 
the privilege of release, and it attached the last two 
resolutions of the Parole Board. Those documents 
from the Parole Board show that in 1997 the Board 
denied parole, stating that Feliciano-Hernández had 
not submitted a required alternate housing plan or a 
structured exit plan, that because of the length of his 
sentence the Board wanted additional time to review 
his adjustment, and concluded he was not prepared 
at that time for parole. The Parole Board said he 
would be reviewed the next year and required reports 
be submitted to it by the Department of Corrections. 
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 The June 30, 1998 judgment of the Court of First 
Instance denied the habeas petition on the grounds 
that Feliciano-Hernández “has available the adminis-
trative ordinary and appellate proceedings (before the 
Parole Board)” and the Board had not released him. 
The court directed that its order be “entered and noti-
fied to the parties and the Secretary of the Depart-
ment of Rehabilitation and Correction.” 

 Even if plaintiff could sufficiently allege that the 
June 30, 1998, judgment reached the desk of Laboy-
Alvarado, all that judgment would have lead [sic] a 
reasonable administrator to conclude was that there 
was no error in the Parole Board’s being the appro-
priate vehicle for accomplishing a prisoner’s release 
on rehabilitation under such sentences and that there 
had been no procedural or substantive violations of 
law in not releasing a prisoner when the Parole 
Board had not allowed his release. Under no reasona-
ble interpretation could the June 30, 1998 judgment 
be seen as notice to Laboy-Alvarado that plaintiff ’s 
constitutional rights were being violated. The judg-
ment was to the contrary and so undercuts the alle-
gations of notice of any constitutional violation, much 
less deliberate indifference. 

 As to the 2005 action, it was, as stated by the 
Puerto Rico Court of First Instance, an action for 
mandamus, not a petition for habeas corpus, and it 
did not seek Feliciano-Hernández’s release. The De-
partment of Corrections was the respondent, not any 
of the individual defendants here. The Department of 
Corrections was ordered to correct the petitioner’s file 
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“to reflect the reality of his penal convictions. The 
Petitioner must notify the court of any deviation to 
the Order entered herein.” There is no claim that the 
Department of Corrections did not comply or that 
Feliciano-Hernández ever notified the court of any 
deviation. Nor does plaintiff plead any facts showing 
that any of the defendants here individually knew of 
the 2005 mandamus proceeding or its outcome. Plain-
tiff has pled that only Pereira-Castillo was in office at 
that time. 

 Finally, Feliciano-Hernández has not alleged that 
his 2007 petition for habeas corpus or the Puerto Rico 
court orders in that case put any of the defendants on 
notice that his constitutional rights were being vio-
lated. Again, only Pereira-Castillo was in office when 
the April 25, 2008, order was issued. That order 
states that under Puerto Rico law as it stood at the 
time Feliciano-Hernández was sentenced, the court 
understood that “annual evaluations of the petitioner 
should have taken place in order to determine when 
the imposed security measure would cease, but this 
was not done.” (Citing P.R. Laws Ann. tit. 33, § 3391). 
Contrary to plaintiff ’s characterization of the order in 
the amended complaint, the court did not state that 
the Department of Corrections had failed to comply 
with any duty, and the court certainly did not state 
that any of the individual defendants here did not 
comply with any duty. 

 After hearing testimony, the court accepted the 
recommendation of counsel and of “the Public Min-
istry” that Feliciano-Hernández be transferred to a 
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halfway house within thirty days, that he remain 
there for no less than six months and no longer than 
a year, and that he be referred to the Pre-Release 
Services to assist him with reintegration into the 
community. He was also ordered to register with the 
Sexual Offender Registry and to complete special 
therapies for sexual offenders offered by the De- 
partment. On June 24, 2008, by separate order, the 
Department was ordered to immediately release 
Feliciano-Hernández. 

 The order does not state that Feliciano-
Hernández’s rights under the U.S. Constitution were 
violated, that the Department of Corrections had 
violated any constitutional rights, or that any of the 
defendants in this case violated his constitutional 
rights or knew or should have known his rights were 
being violated. None of the defendants in this case 
were parties to the 2008 habeas proceedings, and 
there is no allegation that any of them were even 
notified of the proceedings. 

 Feliciano-Hernández makes an argument on ap-
peal never made to the district court. He has shifted 
his theory of the case to an argument that Articles 75 
and 76 of the Puerto Rico Penal Code – as those 
provisions read when he was sentenced in 1981 – 
imposed a duty upon the unnamed defendant super-
intendents of the institutions in which he was incar-
cerated from 1993 to 2008 to provide the court with 
yearly reports on his rehabilitation process. This ar-
gument was available to plaintiff at the time he filed 
his complaint, but was not made. He did not make 
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the argument to the district court until his motion for 
reconsideration and for leave to file an amended com-
plaint, and then in only a cursory fashion. So it is 
doubly waived. 

 Even so, the argument again provides no support 
for his claim of constitutional violation by the defen-
dants. It is not clear whether Article 75, which was 
repealed in 2005, applied after the date of repeal. 
Article 75 by its terms imposed a duty on the court,8 
and while the court could obtain a report from the 
director of the establishment of confinement,9 it is far 
from clear under Puerto Rico law that the director 
had a statutory duty to produce annual reports 
absent a request from the courts. 

 Nor is it clear that the mechanism for annual 
review concerning release did not include the Parole 
Board, and the plaintiff has offered no citations to 

 
 8 As it read at the time of plaintiff ’s conviction, Article 75 
stated that “[t]he court shall annually advise as to the mainte-
nance, modification or termination of the security measure im-
posed. . . . In the case of a habitual criminal, the review shall not 
take place until the minimum term of the security measure 
imposed has elapsed.” P.R. Laws Ann. tit. 33, § 3391 (West 1988) 
(repealed 2005). A 1988 amendment deleted the reference to 
habitual criminals. 
 9 As it read at the time of plaintiff ’s conviction, subsection 
(b) of Article 76 stated that for the purposes of Article 75, “[i]n 
the case of security measures for habitual criminal it shall be 
necessary to have . . . a report from the director of the estab-
lishment where the convict is serving the security measure.” 
P.R. Laws Ann. tit. 33, § 3392(b) (West 1988) (repealed 2005). A 
1988 amendment deleted this subsection. 
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Puerto Rico law to the contrary. In fact, the Parole 
Board is to consider the prisoner’s rehabilitation 
among other factors in determining whether to grant 
parole. See P.R. Laws Ann. tit. 4, § 1503. 

 Regardless of any purported duty on the “direc-
tors,” the named former-Secretary defendants cannot 
be held liable under § 1983 for the supposed omis-
sions of their subordinates. “In a § 1983 suit . . . each 
Government official, his or her title notwithstanding, 
is only liable for his or her own misconduct.” Iqbal, 
129 S. Ct. at 1949. Moreover, the plaintiff does not al-
lege any facts that would have put either the named 
or the unnamed defendants on individual notice that 
his incarceration was not being reviewed annually as 
required by law. 

 Even had the argument under Articles 75 and 76 
not been waived, its consideration would not have 
altered the outcome of dismissal under Iqbal. Rather, 
it would have enhanced defendants’ claims for dis-
missal. We also add that even were there some viola-
tions by someone of duties under Puerto Rico law, 
that still does not suffice to establish a violation of 
federal constitutional rights. Berríos-Romero v. Es-
tado Libre Asociado de P.R., 641 F.3d 24, 25-26 (1st 
Cir. 2011). 

 
IV. 

 That plaintiff has failed to state a federal claim 
in this case does not mean he has no claims under 
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Puerto Rico law. The district court dismissed those 
claims without prejudice. 

 We affirm. No costs are awarded. 
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JUDGMENT 
Entered: December 9, 2011 

 This cause came on to be heard on appeal from 
the United States District Court for the District of 
Puerto Rico and was argued by counsel. 

 Upon consideration whereof, it is now here or-
dered, adjudged and decreed as follows: The judg-
ment of the district court is affirmed. No costs are 
awarded. 

  By the Court:
  /s/ Margaret Carter, Clerk
   
 
cc: Mr. Lugo-Fiol, Mr. Lora-Lopez, Ms. Soroeta-
Kodesh, Mr. Nazario de la Rosa, Ms. Casalduc-Rabell, 
Ms. Penagarciano Brown & Mr. Mangual-Mangual. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

 
ANGEL FELICIANO HERNANDEZ, 

  Plaintiff 

    v. 

MIGUEL PEREIRA CASTILLO, 
ET AL., 

  Defendants. 

CIV. NO. 
09-1569 (PG) 

 
OPINION AND ORDER 

 Plaintiff Angel Luis Feliciano Hernandez (hereinaf-
ter “Plaintiff ” or “Feliciano”) brings suit against former 
Secretaries and Administrators of the Puerto Rico 
Department of Corrections and Rehabilitation (herein-
after “DOC”).1 Plaintiff ’s complaint is premised upon 
violations of the Fifth, Eighth, and Fourteenth Amend-
ments to the United States Constitution pursuant to 
42 U.S.C. § 1983 (“Section 1983”). Those violations 
arise from his allegedly unlawful incarceration by 
DOC officials who purportedly knew but were deliber-
ately indifferent to the fact that he was serving time 

 
 1 Five defendants are named in the complaint for their ten-
ures as DOC Secretaries. In reverse chronological order, they 
are: Miguel A. Pereira Castillo (“Pereira”) for events on or before 
June 24, 2008; Victor M. Rivera Gonzalez (“Rivera”) for January 
2001 to December 2002; Zoe M. Laboy Alvarado (“Laboy”) for 
September 1998 to December 2000; Nydia M. Cotto Vives 
(“Cotto”) for January 1997 to June 1998; and Joseph Colon 
Morales (“Colon”) for December 1994 to December 1996. 
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beyond his sentence, subjecting Plaintiff to over 
fifteen years of imprisonment without penological 
justification. Only defendant Zoe M. Laboy Alvarado 
(hereinafter “Defendant” or “Laboy”) moved to dis-
miss (Docket No. 10) the complaint.2 Plaintiff timely 
opposed the motion to dismiss (Docket No. 14). For 
the reasons that follow, which apply equally to all of 
the named defendants in the complaint, the Court 
GRANTS Defendant’s motion to dismiss. 

 
I. Factual Background 

 The Court draws the following facts from Plain-
tiff ’s complaint (Docket No. 1) and takes them as true 
for purposes of resolving Defendant’s motion to dis-
miss. 

 
A. Facts Underlying Plaintiff ’s Incarcer-

ation 

 On April 14, 1981, Plaintiff was sentenced by the 
Superior Court of Mayaguez for a term of “perpetual 
imprisonment, for treatment until his social rehabili-
tation is accomplished” with a minimum of twelve (12) 
years imprisonment.3 People v. Feliciano Hernandez, 

 
 2 Defendants Pereira, Cotto, Colon, and their respective 
conjugal partnerships never answered the complaint and were 
thus held in default. (See Docket Nos. 17 & 29.) 
 3 The original sentence, in Spanish, reads: “Reclusión perpetua, 
para tratamiento hasta que se logre su readaptación social. Se 
dispone que el mínimo de esta reclusión no será menor de 12 

(Continued on following page) 
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Crim. No. G-80-603-06 (Super. Ct. Mayaguez Apr. 14, 
1981). The judgment was affirmed by the Puerto Rico 
Supreme Court. The People of Puerto Rico v. Angel 
Feliciano Hernandez, 13 P.R. Offic. Trans. 481 (P.R. 
1982). Summarizing the procedural and factual his-
tory of the case, the supreme court reiterated that 
Plaintiff was charged with attempt to commit rape, 
lewd and indecent acts, aggravated restraint of lib-
erty, and illegal possession of firearms, for events 
taking place on the night of September 8, 1980.4 The 

 
años naturales.” This archaically-worded sentence appears to be 
a product of Puerto Rico’s Penal Code of 1974, which adopted a 
model of indeterminate sentencing and contained specific provi-
sions for sentencing habitual offenders like Plaintiff. See P.R. 
Laws, Act No. 115 of July 22, 1974. Specifically, section 74 pro-
vided: “a person convicted of an offense punishable by imprison-
ment who has been convicted of two or more offenses punishable 
by that kind of penalty, committed at different times and in-
dependent from each other and who shows a persistent tendency 
to offend, shall be declared by the Court to be a habitual crimi-
nal and confined for his treatment until such time as his social 
rehabilitation is completed.” 1974 P.R. Laws 439-440 (empha- 
sis added). In 1980, amendments to the Penal Code produced a 
switch to a determinate sentencing system in which the judge 
imposed a punishment with a fixed term and the convict “quali-
fied for parole upon serving half of the jail term.” See P.R. Laws, 
Act No. 149 of June 18, 2004; see generally Pueblo v. Reyes 
Moran, 23 P.R. Offic. Trans. 682 (P.R. 1989) (detailing the his-
tory of reforms to the habitual offender sentencing provisions, 
including the delays to their dates of effectiveness). The Penal 
Code was extensively reformed by Act No. 149 of June 18, 2004. 
 4 More specifically, Plaintiff was charged with one (1) at-
tempt to commit rape; two (2) violations of art. 105 of the Penal 
Code, P.R. LAWS ANN. tit. 33 § 4067 (lewd and indecent acts); two (2) 
violations of art. 131, P.R. LAWS ANN. tit. 33 § 4172 (aggravated 

(Continued on following page) 
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court noted, however, the lower court’s peremptory 
acquittal of the charge for attempt to commit rape 
after hearing the evidence. The supreme court also 
mentioned that the superior court, in handing out its 
sentence, had discussed Feliciano’s recidivism based 
on four (4) previous convictions and sentences for sex-
ual offenses, and took judicial notice of those former 
convictions. The supreme court affirmed the lower 
court’s order permanently separating the convict from 
society, through life imprisonment, to receive treat-
ment until he was rehabilitated, with a minimum 
term of imprisonment of twelve (12) years. 

 The DOC determined that based on the sentence 
affirmed by the Puerto Rico Supreme Court, Plaintiff 
would complete minimum imprisonment on January 
30, 1993. On that date, Plaintiff alleges that he 
completed treatment and social rehabilitation. Plain-
tiff was not released from prison, however, until June 
24, 2008, after successful habeas corpus proceedings. 
Thus, Plaintiff states that he was “unlawfully im-
prisoned and confined in the correctional system of 
Puerto Rico in excess of fifteen (15) years.” (Compl. 
¶ 15.) 

 The DOC did not provide Plaintiff with any good-
time credit and sentence reductions, despite positive 
evaluations and progress reports with regard to 

 
restraint of liberty); and one (1) violation of art. 4 of the Weap-
ons Law, P.R. LAWS ANN. tit. 25 § 414, repealed by Act Sept. 11, 
2000, No. 404, § 6.13, effective Mar. 1, 2001. 
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assigned training and tasks. During his term of im-
prisonment, Plaintiff received training in several 
trades and occupations, such as gardening, agricul-
ture, laundry, floor polishing, warehousing, truck and 
heavy equipment operations, and handicrafts. The 
positive evaluations and progress reports reflected a 
rehabilitation process which Plaintiff claims should 
have been considered in the reports that the DOC 
Secretaries had a duty to prepare. Inapposite to ap-
plicable regulations, the [DOC], and the defendants, 
for purposes of sentence reductions did not consider 
Feliciano Hernandez’s achievements in his assigned 
training and tasks.” (Compl. ¶ 18.) If they had been 
considered, Plaintiff submits that even his minimum 
twelve (12) year sentence would have been signifi-
cantly reduced. 

 After completing the minimum imprisonment 
term in 1993, Plaintiff was evaluated several times 
by the Parole Board of the Commonwealth of Puerto 
Rico (the “Parole Board”). After 1993, the Parole Board 
would review Plaintiff ’s case on a yearly basis and 
his request for parole was always denied “through 
diverse excuses and asserted exigencies which the 
plaintiff had already met.” (Compl. ¶ 20.) The Parole 
Board never granted Plaintiff parole nor did it notify 
DOC administrators of the nature of Plaintiff ’s sen-
tence and of his right to be released from imprison-
ment upon rehabilitation. 

 During his imprisonment, Plaintiff was subjected 
to drug and alcohol tests, the results of which were 
negative. Plaintiff even became an ordained pastor. 
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Psychological evaluations conducted after having 
served the twelve (12) year minimum sentence found 
Plaintiff to be of sound mind, showing that he had 
rational, logical and coherent thoughts; showed re-
grets for errors committed; had proper manners; had 
an interest in dedicating himself to his family and 
community; and did not show interpersonal problems 
or problems with authority. The evaluation recom-
mended that Plaintiff be granted any privilege due. 
After serving the minimum twelve (12) year sentence, 
Plaintiff was never subject to complaint or discipli-
nary proceeding. In 1996, he was reclassified to min-
imal custody status, which he maintained until his 
release from prison. 

 In 1998, Plaintiff appeared pro se before the 
Puerto Rico courts claiming his right to be released 
from prison. On June 23, 1998, a court order was is-
sued requiring the DOC explain the reason for Plain-
tiff ’s incarceration in view of the April 14, 1981 
judgment. The DOC informed the court that Plain-
tiff ’s case was before the Parole Board, which denied 
his request for parole once again on August 16 of the 
same year without giving notice to the DOC adminis-
trators of the nature of Plaintiff ’s sentence and of his 
right to be released upon rehabilitation. On June 
2001, Plaintiff ’s wife, Carmen Negron Ortiz, certified 
that she would accept him in her home both for 
visitation and liberty on parole. On October 2002, 
however, Plaintiff ’s wife died without Plaintiff receiv-
ing leave to spend time with her, their daughter, and 
grandchildren. 
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 In May of 2000, Plaintiff was referred to a psy-
chological program sponsored by the DOC called 
“Learning to Live Without Violence.” The final report 
of Plaintiff ’s achievements in this program, dated 
April 18, 2001, showed, among other things, that: he 
has borderline intelligence; he does not show indica-
tors of anxiety, fear, or indecision; and his affective 
area, behavioral problems, and physical reaction to 
tensions were all within normal limits. 

 During 2003 and 2004, DOC employees informed 
their supervisors that Plaintiff had been imprisoned 
in excess of twenty-two (22) years and had been clas-
sified on minimal custody for more than eight (8) 
years. They also informed their supervisors that 
Plaintiff was sixty-one (61) years old at the time, that 
he did not require further therapy, and that his work 
was uninterrupted and satisfactory. 

 The DOC, however, maintained its designation of 
Plaintiff ’s sentence as “perpetual imprisonment” and 
of his conviction for rape or attempted rape, which 
were not the offenses for which he had been last 
sentenced. On September 14, 2005, Plaintiff pursued 
mandamus proceedings before the Puerto Rico Supe-
rior Court, moving for a court order requiring the 
DOC to rectify its records to properly show the of-
fenses for which he had been sentenced. The court 
granted the mandamus petition. The DOC neverthe-
less insisted in denying Plaintiff any relief under the 
reasoning that he had been condemned to “perpetual 
imprisonment.” 
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 On May 29, 2007, Plaintiff, represented by coun-
sel, filed a habeas corpus petition before the Superior 
Court of Mayaguez. On April 25, 2008, that court 
determined that from the date the minimal sentence 
requirement was met, the DOC was required to 
“conduct yearly evaluations of the petitioner to de-
termine when it should cease the security measure-
ment imposed” which the DOC did not do. Therefore, 
on June 24, 2008, the superior court granted habeas 
corpus, holding that Plaintiff ’s sentence had expired 
after he had served the twelve (12) years of minimum 
imprisonment and ordering Plaintiff ’s immediate 
release from prison. On June 23, 2009, Plaintiff filed 
the complaint in the case at bar. 

 
B. Plaintiff ’s Legal Claims 

 Plaintiff ’s Section 1983 cause of action against 
the defendants is premised upon violations of the 
Eighth Amendment’s prohibition of cruel and unusual 
punishment and of the Fifth and Fourteenth Amend-
ments’ Due Process Clauses. Plaintiff submits that 
“[e]ach defendant, during the time he/she held super-
visory position at the DOC, knew that to subject an 
inmate to incarceration beyond the expiration of his 
sentence, was deprivation of the inmate[’s] Eighth 
Amendment rights and due process of law.” (Compl. 
¶ 38.) Thus, “[i]n keeping the plaintiff confined be-
yond the term of his sentence, each defendant acted 
with deliberate indifference and/or reckless disregard 
of the plaintiff ’s Eight Amendment rights and due 
process of law.” (Id. ¶ 39.) Each defendant is imputed 
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with unjustifiably depriving Plaintiff of liberty in 
violation of his Eighth Amendment and due process 
rights. 

 Plaintiff also states a cause of action predicated 
upon the defendants’ supervisory liability for their 
failure to adequately train, monitor, and discipline 
personnel under their charge, as was their duty. “Had 
the defendants complied with their supervisory 
duties, they would have identified those employees 
that did not properly register the plaintiff ’s classifi-
cation and inaccurately categorized the crimes for 
which he had been sentenced.” (Id. ¶ 45.) Finally, 
Plaintiff pleads supplementary Puerto Rico law 
claims for the violation of his rights to equal pro-
tection under the law, liberty, and due process, under 
the Puerto Rico Constitution, actionable under Puerto 
Rico tort law, Article 1802 of the Civil Code, P.R. LAWS 
ANN. tit. 31, § 5141. Plaintiff requests relief in the 
form of joint and several liability against all defen-
dants for $5,000,000.00 in compensatory damages 
and $2,000,000.00 in punitive damages, as well as 
attorneys fees and costs. 

 
II. Rule 12(b)(6) Standard of Review 

 “The general rules of pleading require a short 
and plain statement of the claim showing that the 
pleader is entitled to relief. . . . This short and plain 
statement need only give the defendant fair notice of 
what the . . . claim is and the grounds upon which it 
rests.” Gargano v. Liberty Intern. Underwriters, Inc., 
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572 F.3d 45, 48 (1st Cir. 2009) (internal citations and 
quotation marks omitted). 

 Motions to dismiss brought under Federal Rule of 
Civil Procedure 12(b)(1) and 12(b)(6) are subject to 
the same standard of review. See Negron-Gaztambide 
v. Hernandez-Torres, 35 F.3d 25, 27 (1st Cir. 1994). 
When ruling on a motion to dismiss for failure to 
state a claim, a district court “must accept as true the 
well-pleaded factual allegations of the complaint, 
draw all reasonable inferences therefrom in the plain-
tiff ’s favor, and determine whether the complaint, 
so read, limns facts sufficient to justify recovery on 
any cognizable theory.” Rivera v. Centro Medico de 
Turabo, Inc., 575 F.3d 10, 15 (1st Cir. 2009) (citing 
LaChapelle v. Berkshire Life Ins. Co., 142 F.3d 507, 
508 (1st Cir. 1998)). Courts “may augment the facts in 
the complaint by reference to (i) documents annexed 
to the complaint or fairly incorporated into it, and 
(ii) matters susceptible to judicial notice.” Gagliardi 
v. Sullivan, 513 F.3d 301, 306 (1st Cir. 2008) (internal 
citations and quotation marks omitted). 

 “Yet [the Court] need not accept as true legal 
conclusions from the complaint or naked assertions 
devoid of further factual enhancement.” Maldonado v. 
Fontanes, 568 F.3d 263, 266 (1st Cir. 2009) (citing 
Ashcroft v. Iqbal, 129 S. Ct. 1937, 1960 (2009)). Al-
though a complaint attacked by a motion to dismiss 
pursuant to Federal Rule of Civil Procedure 12(b)(6) 
“does not need detailed factual allegations, . . . a 
plaintiff ’s obligation to provide the grounds of his en-
titlement to relief requires more than labels and 
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conclusions, and a formulaic recitation of the ele-
ments of a cause of action will not do.” Bell Atlantic 
Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal 
citations and quotation marks omitted). 

 Moreover, “even under the liberal pleading stan-
dard of Federal Rule of Civil Procedure 8, the Su-
preme Court has . . . held that to survive a motion to 
dismiss, a complaint must allege a plausible entitle-
ment to relief.” Rodriguez-Ortiz v. Margo Caribe, Inc., 
490 F.3d 92, 95 (1st Cir. 2007) (citing Twombly, 550 
U.S. 544 (2007)). “A claim has facial plausibility when 
the plaintiff pleads factual content that allows the 
court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged.” Iqbal, 
129 S. Ct. at 1949 (citing Twombly, 550 U.S. at 556). 
That is, “[f]actual allegations must be enough to raise 
a right to relief above the speculative level . . . on the 
assumption that all the allegations in the complaint 
are true (even if doubtful in fact). . . . ” Twombly, 550 
U.S. at 555 (internal citations and quotation marks 
omitted). In other words, while the Rule 8 pleading 
standard does not require detailed factual allega-
tions, it “demands more than an unadorned, the 
defendant-unlawfully-harmed-me accusation.” Iqbal, 
129 S. Ct. at 1949. “Determining whether a complaint 
states a plausible claim for relief will . . . be a context-
specific task that requires the reviewing court to 
draw on its judicial experience and common sense.” 
Id. at 1950. 
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III. Discussion 

 Defendant Laboy, the former Secretary and Ad-
ministrator of the DOC from September 1998 to De-
cember 2000, moved to dismiss the complaint under 
Federal Rule of Civil Procedure 12(b)(6), arguing, 
first, that Plaintiff ’s claims are time-barred by the 
one-year statute of limitations for a Section 1983 
cause of action. Second, Defendant raises a sovereign 
immunity defense under the Eleventh Amendment 
for claims against her in an official capacity. Third, 
Defendant submits that Plaintiff ’s Fifth Amendment 
claim applies only to federal actors, not state officials 
like the DOC officers. Fourth, Defendant argues 
abstention based on Colorado River Water Conserva-
tion Dist. v. United States, 424 U.S. 800 (1976), due to 
the presence of a concurrent state proceeding. Fifth 
and finally, Defendant states that she is entitled to 
qualified immunity because she did not violate any 
clearly established constitutional rights. Because all 
federal claims should be dismissed, adds Defendant, 
Plaintiff ’s supplementary state law claims should be 
dismissed as well. 

 Plaintiff responds that Defendant failed to ad-
dress his claims of cruel and unusual punishment 
under the Eighth Amendment, which he briefly 
fleshes out in the opposition, and of denial of due 
process under the Fourteenth Amendment. Nor does 
the motion to dismiss make any reference, states 
Plaintiff, to his theory of supervisory liability for fail-
ure to “train, monitor, classify, evaluate and disci-
pline” wrongdoing by subordinate employees. Finally, 
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Plaintiff rejects Defendant’s numerous arguments 
raised in the motion to dismiss, affirming that his 
complaint is not time-barred; that the complaint is not 
an official capacity suit barred by Eleventh Amend-
ment sovereign immunity, but rather a personal 
capacity suit for monetary damages; that Defendant’s 
acts violate due process under the Fourteenth Amend-
ment, irrespective of the Fifth Amendment5; that 
Colorado River abstention is inapplicable; and that 
Defendant is not entitled to qualified immunity 
because Defendant violated clearly established con-
stitutional rights. 

 The Court now proceeds to examine the merits of 
Plaintiff ’s claims in light of Defendant’s challenges. 

 
A. Viability of Section 1983 Claims: Estab-

lishing Personal or Supervisory Liability 

 “Section 1983 ‘creates a remedy for violations of 
federal rights committed by persons acting under 
color of state law.’ ” Sanchez v. Pereira-Castillo, 590 
F.3d 31, 40-41 (2009) (quoting Haywood v. Drown, 129 

 
 5 The Court interprets Plaintiff ’s argument as a waiver of 
his Fifth Amendment due process claim, especially since he does 
not articulate it with any support of legal authority. Moreover, 
as Defendant argued correctly, the Fifth Amendment applies to 
actions of the federal government and not to those of state or 
local governments. Martinez-Rivera v. Sanchez Ramos, 498 F.3d 
3, 8 (1st Cir. 2007). As plaintiffs do not allege that any of the 
defendants are federal actors, any Fifth Amendment claim must 
be dismissed with prejudice. 
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S. Ct. 2108 (2009)). While prisoners experience a 
reduction in many privileges and rights, they retain 
those constitutional rights that are not inconsistent 
with their status as a prisoner or with the legitimate 
penological objectives of the corrections system. Id. 
In general, to establish liability under Section 1983, 
plaintiffs must show that (1) the defendant acted 
under color of state law, and (2) his or her conduct 
deprived the plaintiff of rights secured by the Con- 
stitution or by federal law. See Brenes-Laroche v. 
Toledo Davila, 682 F. Supp. 2d 179, 185 (D.P.R. 2010) 
(citation omitted). The second element requires that 
plaintiffs show the defendant’s conduct was the 
cause-in-fact of the alleged deprivation. Id. 

 On May 18, 2009, the Supreme Court case Ash-
croft v. Iqbal concluded that in the context of Bivens 
suits “Government officials may not be held liable for 
the unconstitutional conduct of their subordinates 
under a theory of respondeat superior.” 129 S. Ct. at 
1948. The Court extended this ruling to suits under 
Section 1983, holding that Section 1983 plaintiffs 
“must plead that each Government-official defendant, 
through the official’s own individual actions, has vio-
lated the Constitution.” Id. at 1948, 1949 (“[E]ach 
Government official, his or her title notwithstanding, 
is only liable for his or her own misconduct”). The 
First Circuit, in an opinion penned by Chief Judge 
Lynch, noted that the Supreme Court’s language in 
Iqbal “may call into question our prior circuit law on 
the standard for holding a public official liable for 
damages under § 1983 on a theory of supervisory 



App. 51 

liability.” Maldonado v. Fontanes, 568 F.3d 263, 275 
n.7 (1st Cir. 2009). However, the First Circuit did not 
render a final verdict or furnish any guidance to the 
district courts on this question because the appellate 
court found that the plaintiffs had not pled facts 
sufficient to make out a plausible entitlement to relief 
under the First Circuit’s previous formulation of 
supervisory liability. 

 Notwithstanding the Chief Judge’s foreboding, 
the First Circuit has continued to employ and develop 
its previously articulated standard of supervisory 
liability under Section 1983.6 To this statement of 
the law, the Court now turns. Conforming to the Su-
preme Court’s language, the First Circuit has held 
that “[a]lthough Government officials may not be held 
liable for the unconstitutional conduct of their subor-
dinates under a theory of respondeat superior . . . 
supervisory officials may be held liable on the basis of 
their own acts or omissions.” Pereira-Castillo, 590 

 
 6 The First Circuit has sided with those circuit courts’ su-
pervisory liability standards that, as one noted commentator 
observed, “only survive Iqbal to the extent they authorize § 1983 
liability against a supervisory official on the basis of the super-
visor’s own unconstitutional conduct or, at least, conduct that 
sets the unconstitutional wheels in motion.” Martin A. Schwartz, 
Section 1983 Litigation: Claims and Defenses, § 7.19[D] (4th ed. 
2010). “The issue, then is one of causation, i.e., whether the su-
pervisor’s conduct was a proximate cause of the violation of the 
plaintiff ’s constitutional rights.” Id.; see generally Dodds v. 
Richardson, No. 09-6157, 2010 WL 3064002 (10th Cir. Aug. 6, 
2010) (describing in detail how the circuit courts have tackled 
supervisory liability post-Iqbal). 
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F.3d at 49 (internal citations and quotation marks 
omitted). “[O]fficials may be held liable if the plaintiff 
can establish that her constitutional injury resulted 
from the direct acts or omissions of the official, or 
from indirect conduct that amounts to condonation or 
tacit authorization. . . .” Rodriguez-Garcia v. Miranda-
Marin, No. 08-2319, 2010 WL 2473321, at *7 (1st Cir. 
June 21, 2010) (internal quotation marks and citation 
omitted); see also Pereira-Castillo, 590 F.3d at 49 (not-
ing that supervisory liability typically arises either 
when the supervisor is the “primary violator or direct 
participant in the rights-violating incident” or the 
official responsible for supervising, training, hiring 
a subordinate “with deliberate indifference toward 
the possibility that deficient performance of the task 
eventually may contribute to a civil rights depriva-
tion.”) (internal quotation marks and citation omit-
ted). In indirect conduct cases, the analysis focuses 
on whether the supervisor’s actions displayed delib-
erate indifference toward the rights of third parties 
and had some causal connection to the subsequent 
wrongdoing. See id.; see also Maldonado v. Fontanes, 
568 F.3d 263, 275 (1st Cir. 2009) (“[S]upervisory lia-
bility under a theory of deliberate indifference will be 
found only if it would be manifest to any reasonable 
official that his conduct was very likely to violate an 
individual’s constitutional rights.”) (internal quota-
tion marks and citation omitted). 

 “Under either a direct or indirect theory of lia-
bility, the plaintiff must [nevertheless] show that 
the official had actual or constructive notice of the 
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constitutional violation.” Miranda-Marin, 2010 WL 
2473321, at *7 (internal quotation marks and cita-
tions omitted). “An important factor in making the 
determination of liability is whether the official was 
put on some kind of notice of the alleged violations, 
for one cannot make a ‘deliberate’ or ‘conscious’ choice 
to act or not to act unless confronted with a problem 
that requires the taking of affirmative steps.” Lipsett 
v. Univ. of P.R., 864 F.2d 881, 902 (1st Cir. 1988) 
(quoting Pembaur v. City of Cincinnati, 475 U.S. 469, 
483-84 (1986)). In either case, Section 1983 plaintiffs 
must always show an “affirmative link,” whether 
through direct participation or through conduct that 
amounts to tacit authorization between the actor and 
the underlying violation. Pereira-Castillo, 590 F.3d at 
49. 

 
B. Why Plaintiff’s Claims Fail to Establish 

Liability 

 In the case at bar, there is no question that De-
fendant and the other DOC officer-defendants acted 
under color of law as officers who possessed power by 
virtue of state law and whose alleged wrongdoings 
were made possible only because they were clothed 
with the authority of state law. However, Plaintiff ’s 
complaint raises serious questions about whether the 
allegations and pleadings contained therein estab- 
lish the requisite causation between Laboy’s acts or 
omissions (or those of the other DOC-Secretary defen-
dants for that matter) and Plaintiff ’s constitutional 
injury, sufficient to make out a claim of personal or 
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supervisory liability against her. As the First Circuit 
did in Sanchez v. Pereira-Castillo, this Court turns to 
Plaintiff ’s complaint and finds “that it does little 
more than assert a legal conclusion about the in-
volvement of the administrative correctional defen-
dants in the underlying constitutional violation.” 590 
F.3d at 49. Specifically, Plaintiff states that: 

(1) Each defendant, during his or her su-
pervisory tenure, “knew” that to subject in-
mates to incarceration beyond the expiration 
of sentence was a deprivation of their Eighth 
Amendment and Due Process rights. 

(2) Each defendant “acted with deliberate 
indifference and/or reckless disregard” of 
Plaintiff ’s Eighth Amendment and Due Pro-
cess rights in keeping Plaintiff confined be-
yond the term of his sentence. 

(3) Each defendant “unjustifiably deprived” 
Plaintiff of liberty in violation of his Eighth 
Amendment and Due Process rights. 

(4) Each defendant “was responsible for the 
monitoring, disciplining, evaluating, training 
and supervising” of any and all personnel 
under their charge. 

(5) The defendants “failed in their duty to 
assure adequate monitoring, disciplining, 
evaluating, training and supervising” of any 
and all personnel under their charge “to as-
sure that all inmates were properly classified 
and released upon completion of their sen-
tence.” 
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(6) “Had the defendants complied with 
their supervisory duties, they would have 
identified those employees that did not 
properly register the plaintiff ’s classification 
and inaccurately categorized the crimes for 
which he had been sentenced.” 

(7) Each defendant’s “failure in monitoring, 
disciplining, evaluating, training and super-
vising” any and all personnel under their 
charge “caused profound continuous and suc-
cessive damages” to Plaintiff. 

(Compl. ¶¶ 37-46.) In the factual statement of the 
parties, Plaintiff also states that defendant Laboy, 
DOC Secretary from 1998-2000, is being sued “on the 
basis of his [sic] deliberate indifference” toward Plain-
tiff ’s rights, and for: 

her failure to take any action upon being 
notified of the violations of the plaintiff ’s 
rights, denying him due process of law, and 
for failure to assure adequate training and 
supervision of personnel under her supervi-
sion and failure to implement effectual prac-
tice and procedures to protect the interests 
and constitutional rights of the plaintiff. 

(Compl. ¶ 6.) This same language was used to de-
scribe the basis of liability for the four other DOC 
Secretary-defendants, lending support to the Court’s 
deduction that Plaintiff ’s complaint consists of cut-
and-pasted boilerplate legal conclusions “parroting” 
the First Circuit’s standard for supervisory liability. 
See Pereira-Castillo, 590 F.3d at 49. 
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 In Pereira-Castillo, the complaint’s allegations 
against some of the defendant DOC officials (includ-
ing the same DOC Secretary-defendant for which 
both cases are captioned) stated that they “ ‘were re-
sponsible for ensuring that the correctional officers 
under their command followed practices and proce-
dures [that] would respect the rights” of the plaintiff, 
and that “ ‘they failed to do [so] with deliberate indif-
ference and/or reckless disregard’ ” of the plaintiff ’s 
rights. The First Circuit held that these allegations 
were insufficient to establish those defendants’ su-
pervisory liability in order to survive a motion to 
dismiss. The court observed that the above-mentioned 
language consisted of “precisely the type of ‘the-
defendant-unlawfully-harmed-me’ allegation that the 
Supreme Court has determined should not be given 
credence when standing alone.” Id. The court added 
that the only additional reference to those DOC of-
ficials’ role in the constitutional wrongdoing, beyond 
“parroting” the Circuit’s standard of supervisory lia-
bility, was to Secretary Pereira designing and prom-
ulgating the challenged strip search and x-ray policy. 
See id. at 49-50. The court concluded that the “delib-
erate indifference required to establish a supervisory 
liability/failure to train claim cannot be plausibly in-
ferred from the mere existence of a poorly-implemented 
. . . policy and a bald assertion that [the wrong- 
doing] somehow resulted from those policies.”7 Id.; c.f. 

 
 7 The court noted, however, that the complaint contained 
more specific factual allegations averring that Secretary Pereira 

(Continued on following page) 



App. 57 

Maldonado v. Fontanes, 568 F.2d 263, 275 (1st Cir. 
2009) (holding that a mayor’s promulgation of a pet 
policy, coupled with his presence at a challenged pet 
raid resulting in their mass extermination, was “in-
sufficient to create the affirmative link necessary for 
a finding of supervisory liability, even under a theory 
of deliberate indifference.”) On the contrary, Pereira-
Castillo held that the allegations against two other 
defendants did satisfy Iqbal because the plaintiff 
successfully pleaded their direct involvement as “pri-
mary violators in the rights-violating incident,” by, for 
example, stating that they conducted or ordered the 
challenged searches at issue. 590 F.3d at 50. 

 In this case, much like in Pereira-Castillo, Plain-
tiff parroted the circuit’s supervisory liability stan-
dard without much if any factual enhancement tying 
defendant Laboy, or any of the other named defen-
dants, to his constitutional injury. Plaintiff lumps 
together all five of the DOC Secretaries who were at 
the helm of the Department during Plaintiff ’s fifteen 
or more years of allegedly excessive incarceration as 
defendants sharing equal responsibility for broadly-
worded and generalized conduct that fails to rise 
above legal conclusion or, as the Supreme Court has 

 
was responsible for the challenged policies and for failing to 
adequately train DOC personnel regarding those special types of 
searches, but that since the court found no underlying constitu-
tional violation arising from those policies, it did not have to 
decide whether those claims of supervisory liability would pass 
muster. See 590 F.3d at 50 n.9. 
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articulated, the “sheer possibility that a defendant 
has acted unlawfully.” Iqbal, 129 S. Ct. at 1949 
(“Where a complaint pleads facts that are merely con-
sistent with a defendant’s liability, it stops short of 
the line between possibility and plausibility of enti-
tlement to relief.”) (internal quotation marks and 
citation omitted). The language Plaintiff employs that 
Defendant failed to “implement practices and proce-
dures” or to “assure adequate training and supervi-
sion of personnel” and that she “acted with deliberate 
indifference and/or reckless disregard” is almost iden-
tical to that found lacking by Judge Lipez in Pereira-
Castillo. If the pleadings in Pereira-Castillo were 
found infirm under Iqbal, despite containing more 
specific allegations linking the defendant to the chal-
lenged policy at issue, then the more broadly-worded 
pleadings in this case, which make no effort to supply 
any particularized facts with respect to any individ-
ual defendant, must also fail. 

 Additional support is found in a factually analo-
gous case predating Iqbal in which this Court dis-
missed the plaintiff ’s claims for substantially similar 
reasons. In Ayuso-Figueroa v. Victor Rivera Gonzalez, 
the plaintiff sued DOC officials under Section 1983 
for failing to grant her time credits and participation 
in early release programs, alleging that she suffered 
damages because her imprisonment term was length-
ened several years. Ayuso-Figueroa, No. 02-1606 
(D.P.R. filed Sept. 30, 2003) (Docket No. 33). The 
Court found that the complaint contained only “gen-
eral allegations concerning Co-defendants as playing 
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roles in supervisory positions, which entailed, among 
others, the enforcing the proper implementation of 
rules and regulations, and the discipline and training 
of all personnel working under the [DOC].” Id. at 8. 
These conclusory statements, added the Court, are: 

precisely the kind of generalized assevera-
tions which have been repeatedly held insuf-
ficient to purport a cognizable cause of action 
against a governmental officer, more so when 
the concerned officer is a high ranking Cabi-
net Member that usually lacks personal in-
volvement in the taking of decisions at the 
regional and district level of the Department 
that he heads. 

Id. (emphasis added). Since there were no facts from 
which it could be inferred that the defendants were 
“personally involved in the alleged constitutional 
deprivation[,]” the Court dismissed the complaint. 
Id. In this case, as in Ayuso-Figueroa and Pereira-
Castillo, the plaintiff pleads only generalized assev-
erations concerning high ranking government offi-
cials who oversaw Puerto Rico’s entire correctional 
system. 

 Plaintiff fails to specify how Defendant knew that 
Plaintiff was wrongfully incarcerated or how she 
acted with deliberate indifference in keeping Plain- 
tiff confined beyond the term of his sentence, despite 
the possibility that she may not even have had no- 
tice of the alleged wrongdoing as an agency head 
overseeing a large prison population. Plaintiff does 
not, for example, aver that he ever wrote a letter or 
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communicated his plight in any direct way to Defen-
dant, such that she would have been put on notice of 
the alleged violations, requiring her to confront the 
problem by taking or failing to take affirmative steps. 
At most, Plaintiff makes a general allegation that 
“[d]uring 2003 and 2004, [DOC] employees informed 
their supervisors of the plaintiff ’s unlawful incarcer-
ation” detailing how long he had been imprisoned and 
how he had achieved rehabilitation. (See Compl. 
¶ 30.) Who those supervisors were, whether those su-
pervisors were mid or high-level DOC employees, and 
whether they communicated any information to the 
defendants in this case are vital questions left un-
answered. 

 Plaintiff does not allege that Defendant prom-
ulgated any policy that led to the bungling of his 
sentence, nor does he specify which practices and 
procedures Defendant failed to implement to protect 
Plaintiff ’s constitutional rights. Plaintiff fails to al-
lege any facts specifically linking Defendant’s train-
ing or supervision of subordinate personnel to the 
erroneous classification of his sentence, which the 
Court surmises is normally the responsibility of DOC 
record-keepers. Indeed, Plaintiff would have fared 
better in lodging a complaint against those lower-
echelon DOC employees directly handling his case, 
such as the prison’s record-keepers or the Parole 
Board members who repeatedly denied his requests 
for release. Plaintiff shoots himself in the foot when 
he states that the Parole Board knew but never 
gave notice to the DOC Secretaries of the nature of 
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Plaintiff ’s sentence or of his right to be released upon 
rehabilitation. This statement undermines any role 
that the defendants may have played in acting delib-
erately indifferent toward Plaintiff ’s plight. 

 As previously explained, notice is an important 
factor in making a determination of liability because 
one cannot act with deliberate indifference toward a 
person’s constitutional rights if one does not know 
that his rights are being violated in the first place. To 
illustrate this, in the context of an Eighth Amend-
ment claim for incarceration beyond the termination 
of sentence, Courts of Appeals have required plain-
tiffs to show that: 

(1) a prison official had knowledge of the 
prisoner’s problem; (2) the official either 
failed to act or took only ineffectual action 
under the circumstances, indicating that his 
response to the problem was a product of de-
liberate indifference to the prisoner’s plight; 
and (3) a causal connection between the offi-
cial’s response to the problem and the unjus-
tified detention. 

Montanez v. Thompson, 603 F.3d 243, 252 (3d Cir. 
2010) (citing Sample v. Diecks, 885 F.2d 1099, 1110 
(3rd Cir. 1989)).8 This three-pronged test highlights 

 
 8 The First Circuit has not had the opportunity to articulate 
any particular standard for reviewing an Eighth Amendment 
claim for incarceration beyond the expiration of sentence under 
Section 1983. Most Courts of Appeals, however, have enunciated 
a standard like the one stated above requiring a showing of 

(Continued on following page) 
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the importance of notice in establishing the defen-
dant’s deliberate indifference and thus in proving 
an affirmative link between the prison official’s con-
duct and the prisoner’s constitutional harm. See, e.g., 
Moore v. Tartler, 986 F.2d 682, 686 (3rd Cir. 1993) 
(deliberate indifference is more typically shown “in 
those cases where prison officials were put on notice 
and then simply refused to investigate a prisoner’s 
claim of sentence miscalculation.”) Indeed, even if 
Plaintiff were able to show some form of notice given 
to Defendant, he would still have to go further, for 
“not every official who is aware of a problem exhibits 
deliberate indifference by failing to resolve it.” Id. (in-
ternal quotation marks and citation omitted). While 
Plaintiff ’s complaint is dismissed on the basis of 
Iqbal, the Court finds it highly doubtful that Plaintiff 
would be able to state a plausible Eighth Amendment 
violation against Defendant under the three-pronged 
test elaborated above. 

 Plaintiff ’s allegations, taken as true, simply do 
not allow for the inference that Laboy or any of the 
other named defendants were personally involved in 
the deprivation of Plaintiff ’s constitutional rights. 
The facts do not link any of the defendants with 

 
“deliberate indifference” by the appropriate prison official to 
establish liability. See, e.g., Campell v. Peters, 256 F.3d 695, 700 
(7th Cir. 2001) (citing Moore v. Tartler, 986 F.2d 682, 686 (3rd 
Cir. 1993); Sample v. Diecks, 885 F.2d 1099, 1108-09 (3rd Cir. 
1989); Haywood v. Younger, 769 F.2d 1350, 1354-55 (9th Cir. 
1985)). 
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sufficient specificity to the violation of either Plain-
tiff ’s Eighth Amendment right to be free from in-
carceration without penological justification or his 
Fourteenth Amendment right to be afforded due 
process to challenge the length of his sentence in 
an administrative forum. The only facts specific to 
Laboy’s personal involvement are set forth in Plain-
tiff ’s argument against Defendant’s qualified im-
munity defense. (See Opp. Mot. Dismiss 17.) There, 
Plaintiff submits that Laboy violated clearly estab-
lished law with respect to his incarceration because 
this Court had so inferred with respect to the prison 
system as a whole in the undersigned’s Opinion and 
Order Morales-Feliciano v. Rossello Gonzalez, No. 79-
4 (D.P.R. filed Jan. 25, 2000) (Docket No. 7478). In 
that Opinion, this Court laid out detailed factual 
findings and conclusions of law dealing with the 
DOC’s widespread and systemic constitutional viola-
tions in the administration of its prisons. While 
Plaintiff is correct that this Court had previously 
found that Laboy was aware of the constitutional 
deficiencies, including those relating to classification 
of crimes, plaguing the prison system since the be-
ginning of the Morales-Feliciano litigation, these allega-
tions do not establish a causal connection between 
Laboy’s general management of a prison system and 
Plaintiff ’s specific harm at his regional prison. This is 
especially true in light of the stark difference in con-
text between a claim for injunctive relief in Morales-
Feliciano and a claim for monetary damages under 
Section 1983 in this case. Plaintiff is left with no other 
choice but to rely on the generalized, broadly-worded, 



App. 64 

and conclusory language that all of the defendants 
“acted with deliberate indifference.” 

 If the Supreme Court and the First Circuit have 
ruled that such language is not enough to survive a 
Rule 12(b)(6) motion to dismiss, then this Court will 
take no liberty in defying this precedent. The Court 
holds that Plaintiff ’s claims must be dismissed for 
failure to satisfy the causation requirement of Section 
1983 under the rigors of the Supreme Court’s Iqbal 
pleading standards. This dismissal on this basis ob-
viates any need to tread deeper into the uncharted 
waters of Plaintiff ’s Eighth Amendment claim or to 
expend unnecessary judicial resources to make up for 
his inadequately-pled and unadorned Fourteenth 
Amendment due process claim.9 

 

 
 9 Beyond stating that Defendant violated Plaintiff ’s rights 
to due process, Plaintiff never fills in the gaps of that very rough 
skeletal pleading, be it in his complaint or opposition to Defen-
dant’s motion to dismiss. Plaintiff fails to plead, for example, 
whether Defendant is sued for violating substantive or proce-
dural due process and how Plaintiff would meet the appropriate 
standards for proving either of those claims. If procedural due 
process, a likely candidate in this case, is indeed the constitu-
tional peg for Plaintiff ’s Fourteenth Amendment claim, Plaintiff 
fails to point to any DOC regulation or policy establishing a 
procedure that Defendant failed to follow in order for the Court 
to be able to determine what process was due under the Su-
preme Court’s familiar Mathews v. Eldridge test. See Mathews v. 
Eldridge, 424 U.S. 319, 335 (1976); see, e.g., Watson v. Caton, 
984 F.2d 537, 540-41 (1st Cir. 1993) (“The process due depends 
on the circumstances.”) 
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C. Other Defenses and Puerto Rico Law 
Claims 

 In the wise administration of judicial resources, 
the Court refrains from entertaining numerous other 
arguments relating to qualified immunity, Eleventh 
Amendment immunity, and Colorado River absten-
tion. The Court should also decline to exercise sup-
plemental jurisdiction over state law claims when all 
federal claims are dismissed. See Camelio v. Ameri-
can Federation, 137 F.3d 666, 672 (1st Cir. 1998) 
(“The balance of factors ordinarily weigh strongly in 
favor of declining jurisdiction over state law claims 
where the foundational federal claims have been 
dismissed at an early stage in the litigation.”) Since 
all of Plaintiff ’ [sic] federal claims are dismissed, the 
Court will not exercise supplemental jurisdiction over 
Plaintiffs’ remaining state law claims, which are dis-
missed without prejudice. 

 
IV. Conclusion 

 Assuming the complaint’s facts are true, the 
Court laments the sad saga that Plaintiff was forced 
to endure as a prisoner whose Kafkaesque plight 
appeared to be repeatedly ignored by the DOC. How-
ever, the Court cannot replace its constitutional di-
rective to judge facts indifferently through the eyes of 
the law with its sympathy for Plaintiff having suf-
fered a terrible injustice. Plaintiff simply failed to 
state a plausible claim for relief by painting too broad 
a brush and not digging deeper beyond the surface of 
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a generalized grievance against the heads of a de-
partment. By not doing the extra legal work required 
to make those specific causal connections between his 
alleged harm and those responsible for it, he missed 
his opportunity to obtain any relief. As things cur-
rently stand, the Court can go no further. The Court 
GRANTS Defendant’s motion to dismiss (Docket No. 
10). Plaintiff ’s Section 1983 claims against all of the 
defendants are DISMISSED WITH PREJUDICE 
while supplementary Puerto Rico law claims against 
all of the defendants are DISMISSED WITHOUT 
PREJUDICE. 

 IT IS SO ORDERED. 

 In San Juan, Puerto Rico, August 24, 2010 

  s/ JUAN M. PEREZ-GIMENEZ
  JUAN M. PEREZ-GIMENEZ

UNITED STATES  
 DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE 
DISTRICT OF PUERTO RICO 

 
ANGEL FELICIANO 
HERNANDEZ, 

   Plaintiff 

v. 

MIGUEL PEREIRA 
CASTILLO, ET AL., 

   Defendants. 

CIV. NO. 09-1569 (PG)

 
OPINION AND ORDER 

 Before the Court is plaintiff Angel Luis Feliciano 
Hernandez’ (“Plaintiff” or “Feliciano”) Motion for a 
New Trial under Rule 59(a) and for Amended and 
Additional Findings of Fact under Rule 52(b) (Docket 
No. 39). As the motion’s title indicates, Plaintiff would 
like the Court to alter its Judgment dismissing the 
case entered on August 24, 2010 (Docket No. 38) by 
revisiting and reconsidering its Opinion and Order 
(Docket No. 37). In so doing, the Court is also asked 
to amend or make additional findings of fact that 
support Plaintiff ’s contentions that the Court’s 
reasoning was erroneous. For the following reasons, 
and primarily because Plaintiff merely rehashes his 
arguments that were dispelled in this Court’s twenty-
two-page Opinion, the motion is DENIED. 
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I. Procedural Background 

 Plaintiff filed his complaint on June 23, 2009 in 
which he named five (5) former Secretaries and 
Administrators of the Puerto Rico Department of 
Corrections and Rehabilitations (“DOC”), their spous-
es and conjugal partnerships, and five (5) DOC Facili-
ties Superintendents, whose names are unknown and 
were identified in the complaint as John Doe # 1 
through # 5 (“Defendants”). Plaintiff ’s complaint is 
premised upon violations of the Fifth, Eighth, and 
Fourteenth Amendments to the United States Consti-
tution pursuant to 42 U.S.C. § 1983 (“Section 1983”). 
Those violations arise from his allegedly unlawful 
incarceration by DOC officials who purportedly knew 
but were deliberately indifferent to the fact that he 
was serving time beyond his sentence, subjecting 
Plaintiff to over fifteen years of imprisonment with-
out penological justification. Only defendant Zoe M. 
Laboy Alvarado (“Laboy”) moved to dismiss the 
complaint (Docket No. 10). Plaintiff timely opposed 
the motion to dismiss (Docket No. 14). The Court 
granted Laboy’s motion to dismiss and additionally 
dismissed the complaint against Defendants (Docket 
No. 37). 

 The Court dismissed all claims on August 24, 
2010 (Docket No. 37 and 38). The Court determined 
that dismissal was appropriate because Plaintiff ’s 
Section 1983 claims against Defendants failed to 
establish liability due to the fact that Plaintiff only 
presented generalized assertions (Docket No. 37). In 
light of these assertions, the Court concluded that 
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Plaintiff was merely parroting the First Circuit’s 
liability standard without sufficient factual en-
hancement to support his constitutional claims. 
Plaintiff failed to specify how Laboy or any of the 
Defendants knew that Plaintiff was wrongfully 
incarcerated or how they acted with deliberate indif-
ference in keeping Plaintiff confined beyond the term 
of his sentence. Plaintiff did not allege that any of the 
Defendants promulgated any policy that led to the 
bungling of his sentence, nor does he specify which 
practices and procedures Defendants failed to imple-
ment to protect Plaintiff ’s constitutional rights. 
Plaintiff also fails to allege any facts specifically 
linking Defendants’ training or supervision of subor-
dinate personnel to the erroneous classification of his 
sentence. 

 The Court concluded that Plaintiff ’s suit should 
be dismissed because the complaint “does little more 
than assert a legal conclusion about the involvement 
of the administrative correctional defendants in the 
underlying constitutional violation.” Sanchez v. 
Pereira-Castillo, 590 F.3d 31, 49 (1st Cir. 2009). In 
essence, Plaintiff ’s claims were found to be “precisely 
the type of ‘the-defendant-unlawfully-harmed me’ 
allegation that the Supreme Court has determined 
should not be given credence when standing alone.” 
Id. Our Circuit has established that supervisory 
liability premised on deliberate indifference requires 
that the supervisor conduct or order the violation. Id. 
at 50; Maldonado v. Fontanes, 568 F.2d 263, 275 (1st 
Cir. 2009). 
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 Feliciano also presented supplemental claims 
under Puerto Rico law. However, the Court refrained 
from considering these claims because it concluded 
that the case should be dismissed. See Camelio v. 
American Federation, 137 F.3d 666, 672 (1st Cir. 
1998) (“The balance of factors ordinarily weigh 
strongly in favor of declining jurisdiction over state 
law claims where the foundational federal claims 
have been dismissed at an early stage in the litiga-
tion.”). 

 Plaintiff presented his motion for reconsideration 
on September 6, 2010 (Docket No. 39). In his motion, 
Plaintiff alleges that the Court’s decision to dismiss 
his claim constituted a sua sponte dismissal that did 
not accurately consider Plaintiff ’s statement of facts. 
For the reasons that follow, the Court disagrees with 
Plaintiff. 

 
II. Standard of Review  

A. Rule 59(a) and 52(b) Motion 

 Plaintiff has timely filed a joint Fed.R.Civ.P. 59(a) 
and 52(b) motion for a new trial and amended or 
additional findings. By its very definition, Rule 59(a) 
is applicable in situations where there has been a 
trial. Fed.R.Civ.P. 59(a)(1) and (2)1 The instant case 

 
 1 The wording employed by Rule 59(a) is precise in its 
mandate that a new trial is applicable after a jury or nonjury 
trial. The rule reads: “The court may, on motion, grant a new 
trial on all or some of the issues – and to any party – as follows: 

(Continued on following page) 
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never made it to trial because the Court dismissed 
the case. The Court concludes that a discussion of the 
applicability of Rule 59(a) in this case would be 
entirely academic. As a result, a discussion of the 
applicability of Rule 59(a) in the instant case is 
unwarranted. 

 “Federal Rule 52(b) provides that a district court 
upon motion by a party, may amend its findings or 
make additional findings and amend the judgment 
accordingly.” 9C Charles Alan Wright & Arthur R. 
Miller, Federal Practice and Procedure § 2582 (3d ed. 
2010); Fed.R.Civ. P. 52(b). A district court’s ruling on a 
motion to amend findings “[is] committed to the 
sound discretion of the district court.” 9C Charles 
Alan Wright & Arthur R. Miller, Federal Practice and 
Procedure § 2582 (3d ed. 2010); see also Vega v. U.S. 
Dept. of Justice, 178 Fed.Appx. 176, 177 (3d Cir. 
2006). Federal Rule 52(b) does not provide a party an 
opportunity to relitigate a point, but rather to “raise 
questions of substance by seeking reconsideration of 
material findings of fact or conclusions of law to 
prevent a manifest injustice or reflect newly discov-
ered evidence.” 9C Charles Alan Wright & Arthur R. 
Miller, Federal Practice and Procedure § 2582 (3d  
ed. 2010); see National Metal Finishing Co. v. 

 
(A) after a jury trial, for any reason for which a new trial has 
heretofore been granted in an action at law in federal court; or 
(B) after a nonjury trial, for any reason for which a rehearing 
has heretofore been granted in a suit in equity in federal court.” 
Fed.R.Civ.P. 59(a). 
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BraclaysAmerican/Commercial [sic], Inc., 899 F.2d 
119, 122-23 (1st Cir. 1990); see also Hoyos-Medina v. 
United States, No. 92-2283, 1993 U.S. App. LEXIS 
4886, at* 12 (1st Cir. March 15, 1993) (concluding 
that there was no need to consider a Rule 52(b) 
motion because the motion substantially offers the 
same arguments as the brief submitted on appeal). 

 Thus, Federal Rule 52(b) provides the district 
court with ample discretion in reviewing its decision. 

 
III. Discussion 

A. Facts Underlying Plaintiff ’s Incarcer-
ation 

 In his motion for reconsideration Plaintiff avers 
that the Court included a partially inaccurate repre-
sentation of his statement of facts. Plaintiff specifical-
ly cites to the Court’s failure to consider the following: 

1. In violation of the law and applicable regula-
tions, all the [D]efendants, with actual or con-
structive knowledge of the plaintiff ’s unlawful 
imprisonment and in reckless disregard of the 
plaintiff ’s constitutional rights, did not apply 
good-time credit and sentence reductions to Feli-
ciano (Docket No. 39). 

2. Upon completing the minimum requirement 
of the sentence, during the next fifteen years of 
incarceration, Feliciano was evaluated several 
times by the Corrections’ Parole Board, an insti-
tution under the Department of Corrections, 
without obtaining release from imprisonment to 
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which he had a right after rehabilitation (Docket 
No. 39). 

3. On May 29, 2007 the [P]laintiff, represented 
by counsel, filed a Habeas Corpus [petition] be-
fore the Superior Court of Mayaguez. On April 
25, 2008, the court determined that from the date 
the minimal sentence requirement was met, the 
Department of Correction was supposed to “con-
duct yearly evaluations of the petitioner to de-
termine when it should cease the security 
measurement imposed, something which it did 
not do.” (Docket No. 39). 

 Regardless of whether or not these three asser-
tions are mentioned in pages two (2) through six (6) of 
the Court’s Opinion and Order (Docket No. 37), these 
factors are explicitly and implicitly considered in the 
Court’s evaluation. The Court dismissed Plaintiff ’s 
claim because it was unable to find any factual evi-
dence that the named Defendants engaged in know-
ing conduct that justified supervisory liability. The 
paragraphs outlined above fail to present neither 
evidence that Defendants were aware of Plaintiff ’s 
case nor that they engaged in policies that justify 
their liability. The Court is convinced that Plaintiff 
must not have read its Opinion and Order (Docket 
No. 37) in its entirety, because these factual claims 
are indeed addressed in its earlier opinion. Even if 
the Court had failed to take these paragraphs into 
account, the Court finds that they fail to provide any 
indication that Defendants are liable under Section 
1983. The three paragraphs cited above provide the 
Court with no indication that Defendants were  
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primary violators or otherwise direct participants 
involved in the violation of Feliciano’s rights. Pereira-
Castillo, 590 F.3d at 49. As a result, the Court finds 
no purchase in Feliciano’s arguments that the Court 
failed to consider the facts proffered by him in decid-
ing to dismiss the complaint. 

 
B. Sua sponte dismissal 

 Plaintiff alleges that the Court’s dismissal was 
sua sponte and that such a dismissal is erroneous 
unless the plaintiff is afforded an opportunity to 
amend the complaint. Plaintiff cites González-
González v. United States, for the proposition that sua 
sponte dismissals will only be upheld if the allega-
tions contained in the complaint, taken in the light 
most favorable to the plaintiff, “are patently meritless 
beyond all hope of redemption.” 257 F3d 31, 37. (1st 
Cir. 2001). 

 Plaintiff alleges that the Court’s dismissal was 
sua sponte because the Court relied on different 
arguments than those proffered by the appearing 
defendant in her motion to dismiss. However, the law 
of our Circuit states that dismissal is not sua sponte 
when it responds to a motion to dismiss. Pereira-
Castillo, 590 F.3d at 40 (citing Cordero-Hernández v. 
Hernandez-Ballesteros, 449 F.3d 240, 243 n.2 (1st Cir. 
2006)). The First Circuit has cautioned that in situa-
tions where the district court has “any doubt that 
plaintiffs understood that they were in danger of 
having their complaint dismissed on grounds they 
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had not had an opportunity to argue, the safest 
course would have been to give notice of the proposed 
grounds for dismissal and to take arguments on the 
question.” Id. Such a consideration is not dispositive 
in this context because the Court has no doubt that 
Plaintiff understood that his complaint could be 
dismissed due to his failure to adequately adduce 
that the Defendants met the requirements for liabil-
ity under Section 1983. Any semblance of doubt is 
further eliminated by Feliciano’s inability to demon-
strate that Defendants were liable under Section 
1983 in his motion for reconsideration. Therefore, the 
Court remains convinced that its dismissal was not 
sua sponte. 

 The Court rejects Plaintiff ’s attempt to relitigate 
matters already decided by this Court. The Court 
must deny Feliciano’s petition for reconsideration 
because Plaintiff merely restates the same arguments 
raised in his complaint and his memorandum in 
opposition to the motion to dismiss. Furthermore, 
Feliciano asks the Court to reconsider the same facts, 
in the guise of amending its decision under Rule 
52(b). The Court is not moved by Plaintiff ’s re-
articulation of his previous argument without any 
further provision of evidence or an explanation as to 
why the Court should reach a different conclusion. 

 As enunciated in the Rule 52(b) standard of 
review, the Court is afforded a wide berth in consider-
ing whether or not to amend its decision. The Court 
finds no indication that its decision to dismiss pre-
sents a manifest error of law or fact that requires 
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correction. Moreover, Feliciano’s petition for reconsid-
eration fails to present new evidence or establish that 
a manifest injustice will be committed if the case is 
dismissed. Most importantly, Plaintiff ’s claims 
against Defendants are simply not supported by the 
facts that he has averred. 

 The Court in its Opinion explained at length why 
Plaintiff failed to demonstrate that the Defendants 
were liable and provided ample explanation as to 
what steps Feliciano had failed to take in order to 
make a showing of an affirmative link between De-
fendants’ actions and the violation of Feliciano’s 
rights. Not satisfied with the Court’s decision, Plain-
tiff repeats the argument that all Defendants are 
liable under Section 1983 because they are primary 
violators and because they were responsible for 
supervising subordinates who exercised extreme 
indifference. The Court will not reproduce its Opin-
ion’s extended reasoning explaining why he fails to 
demonstrate an affirmative link in order to establish 
a Section 1983 claim. See Pereira-Castillo, 590 F.3d 
at 49 (internal citations omitted). Finding, once 
again, that Plaintiff cannot provide sufficient facts to 
sustain a finding that Defendants are liable as super-
visors, the Court refuses to reconsider its decision to 
dismiss the case. 
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IV. Conclusion 

 For the reasons set forth above, Plaintiff ’s mo-
tion for a new trial and to alter or amend judgment 
(Docket No. 39) is hereby DENIED. 

IT IS SO ORDERED. 

In San Juan, Puerto Rico, December 8, 2010 

 S/ JUAN M. PEREZ-GIMENEZ
 JUAN M. PEREZ-GIMENEZ

U.S. DISTRICT JUDGE 
 

 


