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QUESTION PRESENTED 

 
 Whether a court of appeal is limited in its de-
termination of what facts a District Court “likely 
assumed” when reviewing a denial of qualified im-
munity in a case brought pursuant to 42 U.S.C. 
§ 1983 as the Eighth Circuit held; or, whether a court 
of appeals should return such a case to the District 
Court with instructions to address omitted factual 
issues as determined by the Third and Fifth Circuits. 
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LIST OF ALL PARTIES 

TO THE PROCEEDINGS 
 

 The plaintiff is Troy Ellison, serving as the 
Personal Representative for the intestate estate of 
Eugene Ellison. The defendants on appeal to the U.S. 
Court of Appeals for the Eighth Circuit were Officer 
Donna Lesher and Detective Tabitha McCrillis in 
their individual capacities. The City of Little Rock, 
Arkansas, was dismissed on summary judgment. 
Little Rock Police Chief Stuart Thomas was dis-
missed in both his official capacity and individual 
capacity on summary judgment. Big Country Cha-
teau, LLC and Carl Schultz were denied summary 
judgment, but were not involved in the appeal of the 
qualified immunity question. 
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CITATION OF THE OFFICIAL REPORTS 

 Ellison v. Lesher, 796 F.3d 910 (8th Cir. 2015), 
rehearing denied, September 11, 2015. 

---------------------------------  --------------------------------- 
 

STATEMENT OF JURISDICTION 

 The decision of the appellate court was issued on 
August 6, 2015, in a published opinion, Ellison v. 
Lesher, 796 F.3d 910 (8th Cir. 2015). (App. 1-14). A 
timely petition for rehearing, and for rehearing en 
banc, was requested. This petition was denied on 
September 11, 2015. (App. 41). The jurisdiction to this 
Court is invoked pursuant to 28 U.S.C. § 1254(1); 
Sup.Ct.R. 13.1; Fed.R.App.P. 41. 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

U.S. Constitution, Amendment 4 

The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath 
or affirmation, and particularly describing 
the place to be searched, and the persons or 
things to be seized. 
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42 U.S.C. § 1983 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of Co-
lumbia, subjects, or causes to be subjected, 
any citizen of the United States or other per-
son within the jurisdiction thereof to the 
deprivation of any rights, privileges, or im-
munities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress, except that in 
any action brought against a judicial officer 
for an act or omission taken in such officer’s 
judicial capacity, injunctive relief shall not be 
granted unless a declaratory decree was vio-
lated or declaratory relief was unavailable. 
For the purposes of this section, any Act of 
Congress applicable exclusively to the Dis-
trict of Columbia shall be considered to be a 
statute of the District of Columbia. 

(R.S. § 1979; Pub. L. 96-170, § 1, Dec. 29, 1979, 93 
Stat. 1284; Pub. L. 104-317, Title III, § 309(c), Oct. 
19, 1996, 110 Stat. 3853.) 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 On December 9, 2010, Officer Donna Lesher shot 
a man who was attacking her and three other law 
enforcement officers with a cane while standing 
outside his apartment. (App. 4; 10). At the time of the 
incident, she was working an off-duty job at Big 
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Country Chateau Apartments in Little Rock, Arkan-
sas, pursuant to an agreement with the owner of the 
apartments. (App. 3). While patrolling the apart-
ments that evening, Officer Lesher noticed that the 
door to Eugene Ellison’s apartment was wide open. 
(App. 3). Neither officer had met Mr. Ellison before 
this evening. Both Officer Lesher and Detective 
McCrillis wanted to check the situation since an open 
door on a cold night in that apartment complex was 
uncommon, and could indicate that the door had been 
kicked in, or otherwise be the result of a crime. (App. 
6; 45-46). 

 Officer Lesher arrived first and noted that Mr. 
Ellison was sitting inside his apartment in front of a 
broken table and appeared to be shaking. (App. 6; 26). 
Detective McCrillis, who arrived shortly afterwards, 
did not notice any shaking. Neither officer was sure of 
what was going on in the apartment. When Officer 
Lesher asked what was wrong with him, Mr. Ellison 
yelled at her and said what do you think is wrong 
with me. (App. 48). He also cursed the officers. (App. 
48). Officer Lesher was surprised by this response. 
Because Detective McCrillis thought that Mr. Ellison 
was holding something back she thought it was ad-
visable to investigate further. (App. 49). She stepped 
about a foot inside the doorway and asked Mr. Ellison 
what was wrong with him. (App. 3-4; 56). At that 
point Mr. Ellison rose from his couch and engaged 
Detective McCrillis in an altercation. (App. 4). While 
the state of the record is unclear as to whether he 
wanted to fight Detective McCrillis or close the door, 
she testified that she thought he was going to hit her 
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so she pushed him back, and a fight ensued, which 
ultimately involved both officers. (App. 4). A good 
portion of the fight was captured on audio tape from 
the patrol car of Officers Vincent Lucio and Brad 
Boyce who were patrolling nearby. Neither the Dis-
trict Court nor the Court of Appeals mentioned the 
corroborating evidence contained on the tape. Know-
ing that Detective McCrillis was working at the apart-
ments, Officer Lucio radioed that the officers were in 
pursuit and were a short distance away. Other radio 
traffic made it obvious that there was a fight going on 
between the two officers and Mr. Ellison. At one point, 
Detective McCrillis screamed that Mr. Ellison had her 
stick – i.e., ASP baton, an intermediate force weapon. 
In addition to this weapon, the officers had unsuc-
cessfully used pepper spray to subdue Mr. Ellison. 

 Upon arrival at the apartment complex, and 
seeing Detective McCrillis from the courtyard, Offic-
ers Lucio and Boyce ran up the stairs from different 
directions and stopped at the apartment door. The 
tape clearly reflects ongoing discussions between the 
officers and Mr. Ellison. At the moment Officer Lucio 
arrived, Officer Lesher and Mr. Ellison had momen-
tarily broken from each other, but it was obvious that 
there had been a fight. On the tape, officers are heard 
telling Mr. Ellison to get on the floor and Mr. Ellison 
repeatedly refusing to do so. The officers were yelling 
so loudly that tenants in the apartment complex on 
lower floors heard their directions and Mr. Ellison’s 
continued refusal to submit to the officers’ lawful 
commands.  
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 At this moment, Mr. Ellison returned to the 
couch and Officer Lesher screamed that he was going 
for his cane and that she would have to shoot him. 
Officer Boyce saw Mr. Ellison swinging the cane 
violently. (App. 4). Officer Lucio could not see in the 
apartment because he was standing to the left of the 
door and the curtains in the apartment were drawn. 
Detective McCrillis could not see in because her view 
was blocked by Officer Boyd. During the fight, Officer 
Lesher said Mr. Ellison almost pushed both of them 
from the second floor of the complex over a low balco-
ny rail that was separated from the apartment by 
only a few feet. She yelled for Mr. Ellison to “put it 
down,” and fired, and then yelled again “put it down,” 
and fired her service weapon. There was only a 
second or two between each time she yelled and fired 
a shot. Lesher’s recorded statement was corroborated 
by Mr. Brice Goodloe, a tenant at the apartment 
complex, who later told police that when Mr. Ellison 
came as far as the doorway with the cane Officer 
Lesher fired. Mr. Goodloe corroborated Officer Boyce’s 
statement that Mr. Ellison was either swinging down 
on the officers, or attempting to push someone away 
from him. 

 It was later determined that Mr. Ellison suffered 
from paranoid schizophrenia. His symptoms, which 
began in 1973, included delusions and auditory 
hallucinations. By October, 2010, Mr. Ellison had 
stopped taking his medicine. 

 This action was filed on October 17, 2011, seek-
ing relief pursuant to constitutional claims raised 
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under 42 U.S.C. § 1983. The District Court has juris-
diction pursuant to 28 U.S.C. §§ 1331 and 1367. The 
complaint was amended twice, the second time on 
January 24, 2013. Troy Ellison, as personal repre-
sentative of the estate, filed suit against Officer 
Lesher, Detective McCrillis, the City of Little Rock, 
the Little Rock Police Chief Stuart Thomas, the Big 
Country Chateau, LLC, a corporation, and Mr. Carl 
Schultz, the owner of the apartments. Two different 
counts were raised against the officers: (1) Officer 
Lesher and Detective McCrillis violated the Fourth 
Amendment by entering Mr. Ellison’s apartment 
without a warrant; (2) the two officers used excessive 
force against Mr. Ellison as follows: Detective 
McCrillis in her initial shove of Mr. Ellison and 
participation in a fight; and Officer Lesher in her 
participation in the fight and in using deadly force 
against Mr. Ellison. Other claims were brought 
against the City for failure to train, failure to super-
vise, and conspiracy to violate Mr. Ellison’s civil 
rights. The claims against the apartment complex 
were for alleged Fourth Amendment violations and 
failure to supervise.  

 The District Court granted the City and Chief 
Thomas summary judgment on all claims. (App. 15-
31). It denied summary judgment to Officer Lesher 
and Detective McCrillis in their individual capacities. 
(App. 15-31). In a separate order, it denied summary 
judgment to the apartment complex and Mr. Schultz. 
(App. 32-40).  
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 The officers took an interlocutory appeal to the 
U.S. Court of Appeals for the Eighth Circuit. Three 
issues were raised on appeal: (1) The officers were 
entitled to qualified immunity on issues arising from 
the entry to the apartment since there was no clearly 
established law that put it beyond argument they 
could not approach, investigate, and even enter an 
apartment with an open door in an apartment com-
plex pursuant to the community caretaker exception 
to the Fourth Amendment warrant requirement; the 
Court of Appeals denied qualified immunity (App. 7-
8); (2) The officers were entitled to qualified immuni-
ty on allegations of excessive force for the actions 
taken during the struggle with Mr. Ellison; the Court 
of Appeals found that the District Court did not 
address this aspect of the officers’ motion for sum-
mary judgment and reversed the decision to deny 
qualified immunity (App. 10);  and (3) Officer Lesher 
was entitled to qualified immunity for the use of 
deadly force because there was no constitutional 
violation, and there was no clearly established law 
which precluded her from using deadly force against 
a man who had engaged her in a fight, repeatedly 
ignored the commands of four police officers to disen-
gage and get on the floor, and who attacked the 
officers with a cane being used as a weapon. On this 
last point, the Court of Appeals denied qualified 
immunity because it felt it was too limited by the 
findings of the District Court, but noted that if the 
facts set out by the officers were shown at trial, then 
qualified immunity could be granted at that time. 
(App. 13-14). The Court did not discuss the fact that 
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there was no dispute that a fight occurred, that Mr. 
Ellison refused the commands of law enforcement, 
and that he was attacking them with a cane at the 
time Officer Lesher fired.  

 Because of the broad determination as to what 
was meant by clearly established law, and the failure 
of the Court of Appeals either to search the record, or 
to return the matter to the District Court with direc-
tions to address the issues the Court simply did not 
discuss, the officers sought rehearing, particularly in 
light of this Court’s determination of qualified im-
munity questions set forth in City and County of San 
Francisco v. Sheehan, 135 S.Ct. 1765 (2015) and 
Taylor v. Barkes, 135 S.Ct. 2042 (2015). The petition 
for rehearing in the instant case was denied on 
September 11, 2015. (App. 41). On October 27, 2015, 
the District Court entered an order which noted, 
among other things, that this case would be held in 
abeyance while the officers seek certiorari review by 
this Court. 

 The officers bring this petition for writ of certio-
rari pursuant to 28 U.S.C. § 1254(1), and Sup.Ct.R. 
13.1. It complies with Fed.R.App.P. 41. 

---------------------------------  ---------------------------------   
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REASONS TO GRANT THE WRIT 

 1. This Court needs to clarify the meaning of 
the phrase “likely assumed,” when an appellate court 
has to consider factual issues to set the contours of 
the neat legal question for review of qualified immun-
ity when a District Court has failed to undertake the 
necessary factual review in response to a motion for 
summary judgment. See Johnson v. Jones, 515 U.S. 
304, 317 (1995). The interlocutory appeal from the 
denial of qualified immunity is permitted only on 
questions of law. See Behrens v. Pelletier, 516 U.S. 
299 (1996). While this Court has noted that the 
failure of a District Court to determine certain factual 
issues requires the appellate court to undergo the 
“cumbersome” task of reviewing the record to deter-
mine what facts the District Court “likely assumed,” 
there is no further clarification as to what such 
review entails. Johnson v. Jones, 515 U.S. 304, 318 
(1995). 

 2. The federal circuit courts of appeal are split 
on how to handle such an issue. The Eighth Circuit 
believes that it is very limited in what conclusions 
can be made. (App. 7; 10; 13-14). The Third and Fifth 
Circuits have determined that the proper action is to 
return the case to the District Court with specific 
directions to address what evidence was relied upon 
to reach a certain factual determination, or to consid-
er certain evidence that seems to conflict with such a 
determination. Blaylock v. City of Philadelphia, 504 
F.3d 405, 409-10 (3rd Cir. 2007); see also Forbes v. 
Lower Merion Twp., 313 F.3d 144, 146 (3rd Cir. 2002); 
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Estate of Smith v. Marasco, 318 F.3d 497, 511 (3rd 
Cir. 2003); Casillo v. City of Weslaco, 369 F.3d 504, 
507 (5th Cir. 2004); White v. Balderama, 153 F.3d 
237, 242 (5th Cir. 1998). The Fourth Circuit has 
stated that it becomes the role of the appellate court 
to review the entire record and determine, in the light 
most favorable to the nonmoving party, if there is a 
factual basis for the District Court’s legal conclusion. 
Winfield v. Bass, 106 F.3d 525, 533 (4th Cir. 1997). 
The Tenth Circuit believes that such review is de 
novo of the factual record. Armijo v. Wagon Mound 
Public Schools, 159 F.3d 1253, 1259 (10th Cir. 1998). 
However, the Ninth Circuit believes that such review 
must be undertaken only to the extent required to 
review the District Court’s conclusion. Watkins v. City 
of Oakland, 145 F.3d 1087, 1091 (9th Cir. 1998). 
Further, the Seventh Circuit has faced questions on 
how to address this issue. Williams v. Indiana State 
Police Dept., 797 F.3d 468 (7th Cir. 2015). 

 3. Clarification is necessary for the primary 
purpose of resolving a circuit split, eliminating confu-
sion on which rule to apply, and assuring consistent 
treatment of officials for whom qualified immunity 
from trial is available. 

 4. Without this clarification, a major purpose of 
qualified immunity in a civil rights case is lost. The 
purpose of qualified immunity is to assure that 
government officials are shielded from suit for discre-
tionary decisions made – even if it is later determined 
that these decisions exceed constitutional authority – 
unless the officials knew or reasonably should have 
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known at the time that the questioned actions violat-
ed clearly established law. Harlow v. Fitzgerald, 457 
U.S. 800, 818 (1982). Qualified immunity is not a 
mere defense, it is intended to “spare an official not 
only from liability but from trial. . . .” Ortiz v. Jordan, 
562 U.S. 180 (2011) (citing Mitchell v. Forsyth, 472 
U.S. 511, 525-26 (1985)). 

 5. In this case, the Eighth Circuit indicated that 
if the facts outlined by Officer Lesher and Detective 
McCrillis were borne out at trial, then qualified 
immunity may be appropriate. (App. 13-14). In doing 
so, the Court recommended, but did not require, that 
the case be submitted on written interrogatories. Id. 
Yet, why should a trial be necessary since the record 
establishes the very points made by the officers? 

 a. (i) The District Court found it was 
unclear whether Mr. Ellison had the 
cane in his hand at the time Officer 
Lesher used deadly force. (App. 17). Yet, 
the record includes the audio portion of 
the videotape which clearly reveals that 
Officer Lesher screamed that Mr. Ellison 
was going to retrieve his cane and she 
would have to shoot, and that she yelled 
for him to put down the cane immedi-
ately before she fired two shots. Yet, 
there is no mention of this fact in the 
District Court order, and the Court of 
Appeals does not address it; 

  (ii) Officer Lesher affirmatively states 
that Mr. Ellison had the cane, and Of-
ficer Boyce corroborates this point and 
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states that Mr. Ellison was swinging the 
cane violently; 

  (iii) A statement from an apartment 
tenant, Brice Goodloe, confirms this di-
rect evidence from the officers, and notes 
that Mr. Ellison was going to hit the of-
ficers or push them away; 

  (iv) The record reflects that the door 
where the officers were located was just 
a few feet from a second floor railing, 
and that Officer Lesher had earlier be-
lieved she was about to be thrown over 
the railing by, or with, Mr. Ellison; 

 b. This evidence is denied by the plaintiff, 
but there is no direct evidence in the 
record to support this denial as required 
by this Court in Celotex Corp. v. Catrett, 
477 U.S. 317, 324 (1986);  

 c. Further, the plaintiff ’s denial is directly 
refuted by the audio portion of the vide-
otape, so deference to the District Court 
factual findings is not appropriate. See 
Scott v. Harris, 550 U.S. 372, 380 (2007); 
Lash v. Lemke, 786 F.3d 1, 6 (D.C. Cir. 
2015). This assumes, of course, that this 
Court believes that an audiotape can be 
as dispositive as a videotape when there 
are alleged factual disputes; 

 d. Finally, the record, with this infor-
mation, clearly shows that Mr. Ellison 
was not the target of deadly force merely 
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because he did not get down on the floor 
as the appellate court found. (App. 11). 

 6. On the issue of whether Officer Lesher and 
Detective McCrillis violated Mr. Ellison’s Fourth 
Amendment rights when they entered his apartment 
pursuant to a community caretaker function, the 
factual record issue rises again. While the plaintiff 
has denied the initial conversations between the 
officers and Mr. Ellison, there is no direct evidence in 
the record to support such a denial. Further, the 
District Court, while accepting Detective McCrillis’s 
statement that Mr. Ellison appeared to be relaxed or 
nonchalant when the officers came to the apartment, 
totally ignored the portion of her statement that 
further noted that he seemed agitated. Why should a 
trial be necessary since the record establishes this 
point? 

 a. Detective McCrillis states that Mr. 
Ellison was agitated and that his behav-
ior concerned her and she wanted to see 
if something was going on in the apart-
ment; 

 b. Neither officer stepped more than a foot 
or two inside the door for this initial in-
quiry; 

 c. Although Mr. Ellison stated that he did 
not want to be helped, the District Court 
did not mention the undisputed, direct 
evidence of his hesitancy in answering 
questions or his cursing at the officers; 
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 d. The Court of Appeals determined that 
both Officer Lesher and Detective 
McCrillis were entitled to qualified im-
munity on allegations of excessive non-
deadly force against Mr. Ellison. Yet, the 
opinions do not address that from the 
moment the officers approached the 
apartment to the beginning of the fight 
was mere seconds. 

 7. Because the Court of Appeals felt limited in 
its review of the factual portion of the record, it did 
not address the second portion of the qualified im-
munity analysis on whether the community caretaker 
exception to the Fourth Amendment warrant re-
quirement was clearly established so that even if 
there was a constitutional violation, the officers were 
entitled to qualified immunity on this legal issue. 
Instead, the District Court only makes the broad 
observation that entering the home of a person who is 
relaxing on his cane and says he needs no assistance 
must be accepted in determining whether the com-
munity caretaker doctrine clearly prohibited any 
entry into the apartment by law enforcement. This 
particular ruling is odd since the Court of Appeals 
accepted that it was a cold night, the door was wide 
open, and the officers said that they had not regularly 
seen such a thing at that complex and were con-
cerned. The Court of Appeals’ expressed limitation did 
not let it consider the direct evidence in the record 
that Mr. Ellison spoke sharply to the officer’s inquir-
ies, cursed them, or caused them to be concerned that 
something else might have been going on in the 
apartment. In addition, the law was not clearly 
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established that such a circumstance precluded a 
community caretaker entry into an apartment at the 
time this incident occurred. See United States v. 
Quezada, 448 F.3d 1005, 1007-08 (8th Cir. 2006). Nor 
did it address the fact that this Court has held that 
merely being asked to leave does not mandate that an 
officer do so in determining the objective reasonable-
ness of the officer’s actions. Ryburn v. Huff, 132 S.Ct. 
987, 992 (2012). 

 8. Further, for the issues of the community 
caretaker exception and the use of deadly force pre-
sent in this case, the factual analysis on objective 
reasonableness also mandates that the direct evi-
dence provided by the officers be viewed from the 
standpoint of a reasonable officer in the same situa-
tion. Otherwise, a reviewing court engages in imper-
missible 20/20 hindsight. See City and County of San 
Francisco v. Sheehan, 135 S.Ct. 1765, 1777 (2015); 
Graham v. Connor, 490 U.S. 386, 396 (1989). This 
occurred in this case. 

 a. The District Court stated, and the Court 
of Appeals did not refute, that Officer 
Lesher did not have to use deadly force 
because the officers could have retreat-
ed. (App. 28). Yet, when viewed from the 
position of a reasonable officer, there is 
no requirement to retreat. See, e.g., Es-
tate of Morgan v. Cook, 686 F.3d 494, 497 
(8th Cir. 2012); 

 b. The District Court credited the testimo-
ny of Officer Lucio that he did not see a 
need for deadly force, but the Court of 
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Appeals ignored the portion of the record 
where Officer Lucio clarified that he 
could not see because his view of the 
proceedings was blocked at that mo-
ment. 

 9. Generally, a public official, here police offic-
ers, are entitled to qualified immunity absent fair 
notice that the actions about to be taken are contrary 
to clearly established law. Hope v. Pelzer, 536 U.S. 
730, 741 (2002). But, this fair notice means that the 
contours of the constitutional right in question must 
be so clear that it is beyond debate that the officer’s 
actions violated such a right. Ashcroft v. al-Kidd, 131 
S.Ct. 2074, 2083 (2011). The articulation of the right 
by a court considering qualified immunity cannot be 
defined at a high level of generality. Id., at 2084. In a 
Fourth Amendment context, for example, qualified 
immunity is of little value to an officer, or nonexist-
ent, if “clearly established” law is a general statement 
that there is a right to be free from unreasonable 
searches and seizures. City and County of San Fran-
cisco v. Sheehan, 135 S.Ct. 1765, 1776 (2015). Fur-
ther, the District Court and appellate review must be 
from the viewpoint of someone in the officer’s situa-
tion, and not an exercise in 20/20 hindsight. See 
Graham v. Connor, 490 U.S. 386, 397 (1989); see also, 
Saucier v. Katz, 533 U.S. 194, 205 (2001), rev’d on 
other grounds, Pearson v. Callahan, 555 U.S. 223 
(2009). When the District Court does not engage in 
the necessary factual determinations so the discrete 
legal issue can be addressed, then an important 
purpose of qualified immunity is lost because an officer 
is required to face trial when the record already 
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demonstrates that should not be the case. Such is the 
case here. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the reasons set forth above, petitioners 
believe that this case raises a serious question for 
review that will impact how appeals in qualified 
immunity cases are addressed throughout the nation. 
An officer in Pennsylvania should not be able to avoid 
trial because the Third Circuit directs the District 
Court to conduct a necessary factual review, while the 
officer in Arkansas has to go to trial. The Court 
should accept this case for review to address the 
question of how an appellate court determines miss-
ing factual findings through the “likely assumed,” 
review of the District Court. 
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COLLOTON, Circuit Judge. 

 On December 9, 2010, Officer Donna Lesher and 
Detective Tabitha McCrillis of the Little Rock Police 
Department, while working off duty, were patrolling 
the Big Country Chateau apartments in Little Rock. 
As events unfolded, Lesher shot and killed a 67-year-
old resident named Eugene Ellison in his apartment. 
Troy Ellison, Eugene’s son, brought this action under 
42 U.S.C. § 1983 on behalf of his father’s estate. The 
lawsuit alleges that Lesher and McCrillis violated 
Eugene Ellison’s Fourth Amendment rights by unlaw-
fully entering his home and subjecting him to an 
excessive use of force. Count I alleges unlawful entry, 
and Count II alleges excessive use of force. 

 Lesher and McCrillis moved for summary judg-
ment based on qualified immunity, and the district 
court denied their motion. We conclude, based on the 
facts assumed by the district court, that the motion 
was properly denied as to Count I against both de-
fendants and as to Count II against Lesher on the 
claim alleging unreasonable use of deadly force, 
because the assumed facts would show a violation of 
clearly established rights under the Fourth Amend-
ment. The officers, however, are entitled to qualified 
immunity on Count II for the claim concerning their 
use of non-lethal force. We therefore affirm in part 
and reverse in part. 
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I. 

 In an interlocutory appeal from an order denying 
qualified immunity, we have authority to decide the 
purely legal issue whether the facts alleged by the 
plaintiff support a claim of violation of clearly estab-
lished law. Mitchell v. Forsyth, 472 U.S. 511, 528 n.9 
(1985). We do not, by contrast, have jurisdiction to 
review which facts a party may, or may not, be able to 
prove at trial. Johnson v. Jones, 515 U.S. 304, 313 
(1995). In considering the appeal by the officers, 
therefore, we are constrained by the facts that the 
district court assumed in reaching its decision. We 
now set forth those facts. 

 As of 2010, pursuant to an agreement with the 
Big Country Chateau apartment complex, off-duty 
Little Rock police officers patrolled the apartments as 
secondary employment. On the evening in question, 
Lesher and McCrillis were patrolling the apartments 
when they noticed that the door to Ellison’s apart-
ment was open. 

 From outside, Lesher and McCrillis could see 
Ellison sitting on his couch inside the apartment. 
Ellison appeared relaxed, and was leaning on his 
cane. After Lesher and McCrillis started a conversa-
tion with Ellison, he responded that he did not want 
their help or attention and told the officers to leave 
him alone. 

 McCrillis thought Ellison was being mouthy with 
her and wanted to keep him from shutting the door on 
the officers. McCrillis stepped inside the apartment, 
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followed by Lesher, and asked Ellison what was his 
problem. Ellison got up from the couch and ap-
proached the officers standing at the door. McCrillis 
shoved Ellison, Ellison pushed back, and a physical 
altercation ensued. During the course of the struggle, 
McCrillis and Lesher repeatedly struck Ellison and 
knocked off his glasses. Ellison repeatedly told the 
officers to get out of his apartment and to leave him 
alone. 

 At some point during the encounter, McCrillis 
requested help from back-up units at the Little Rock 
Police Department. Officers Vincent Lucio and Brad 
Boyce arrived on the scene shortly thereafter. The 
physical altercation was over when Lucio and Boyce 
arrived, but Lesher was still inside the apartment, 
and Lucio reached inside to pull Lesher out. 

 The officers then instructed Ellison to lie down, 
and he refused. Lesher next told McCrillis that 
Ellison was getting his cane, and that she was going 
to shoot Ellison. She then fired two shots into the 
apartment, killing Ellison. After reviewing the record, 
the district court concluded that it is not clear wheth-
er Ellison was holding his cane when he was shot. 

 Ellison’s son Troy, as personal representative of 
Ellison’s estate, sued Lesher and McCrillis. The com-
plaint alleged two violations of the Fourth Amend-
ment, one premised on an alleged unlawful entry, the 
other based on alleged excessive use of force. Lesher 
and McCrillis moved for summary judgment, arguing 
that qualified immunity barred Ellison’s suit. The 
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district court denied the motion, and the officers ap-
peal. 

 
II. 

 Qualified immunity shields police officers from 
suit in a § 1983 action unless their conduct violated a 
clearly established right of which a reasonable official 
would have known. Harlow v. Fitzgerald, 457 U.S. 
800, 818 (1982). “The contours of the right must be 
sufficiently clear that a reasonable official would 
understand that what he is doing violates that right.” 
Anderson v. Creighton, 483 U.S. 635, 640 (1987). A 
plaintiff need not show that the “very action in ques-
tion has previously been held unlawful,” id., but he 
must establish that the unlawfulness was apparent 
in light of preexisting law. Hope v. Pelzer, 536 U.S. 
730, 739 (2002). “The salient question is whether the 
state of the law at the time of an incident provided 
fair warning to the defendants that their alleged 
conduct was unconstitutional.” Tolan v. Cotton, 134 
S. Ct. 1861, 1866 (2014) (quotations and alterations 
omitted). “When properly applied, qualified immunity 
protects all but the plainly incompetent or those who 
knowingly violate the law.” Taylor v. Barkes, 135 
S. Ct. 2042, 2044 (2015) (brackets and internal quota-
tion omitted). 

 
A. 

 On the claim that the officers unlawfully entered 
Ellison’s apartment, the district court reasoned as 
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follows: “Viewing the facts in the light most favorable 
to Ellison, it cannot be concluded as a matter of law 
that an objectively reasonable basis existed for the 
officers to believe that they needed to enter the 
apartment because Ellison or someone else within the 
apartment needed immediate aid.” The district court 
also said “[i]t is clear that entering a home without a 
warrant, absent consent or exigent circumstances, 
violates a clearly established right.” 

 The officers argue that they lawfully entered 
Ellison’s apartment without a warrant under their 
authority to act as community caretakers who may 
assist a person who is seriously injured or threatened 
with such injury. The rule that they invoke, whether 
denoted as an exception to the warrant requirement 
for “community caretaking” or “emergency aid,” see 
Burke v. Sullivan, 677 F.3d 367, 371 & n.5 (8th Cir. 
2012), is this: “A police officer may enter a residence 
without a warrant . . . where the officer has a reason-
able belief that an emergency exists requiring his or 
her attention.” United States v. Quezada, 448 F.3d 
1005, 1007 (8th Cir. 2006); see Ryburn v. Huff, 132 
S. Ct. 987, 990 (2012); Mincey v. Arizona, 437 U.S. 
385, 392-93 (1978). 

 According to Lesher and McCrillis, the scene they 
confronted at Ellison’s apartment justified their 
entry. The officers submit that they observed an open 
apartment door in a high crime area on a cold De-
cember night, saw Ellison sitting behind a broken 
glass table in a disheveled apartment, and received 
an oblique response from Ellison – “what does it look 
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like” – when they asked whether he was okay. Under 
this set of facts, the officers urge, it was reasonable 
for them to enter and investigate whether someone 
needed assistance. At a minimum, they say, a reason-
able officer could have believed that it was reasonable 
to do so, such that qualified immunity applies. 

 We cannot accept the contention of the officers, 
because it would require us to examine a matter over 
which we lack jurisdiction – “which facts a party may, 
or may not, be able to prove at trial.” Johnson, 515 
U.S. at 313. The facts assumed by the district court 
did not include salient points urged by the officers: a 
broken glass table visible to the officers, a disheveled 
apartment suggesting a disruption, and an ambigu-
ous response by Ellison. The district court’s order 
assumed instead that Ellison appeared relaxed while 
sitting on his couch, that Ellison told the officers that 
he did not want their help or attention, and that 
Ellison told the officers to leave him alone. In an 
interlocutory appeal from a denial of qualified im-
munity, we may address only abstract issues of law, 
and we are constrained by the facts that were as-
sumed in the district court’s order. 

 Under the facts outlined by the district court, the 
officers are not entitled to qualified immunity. The 
district court assumed that the officers entered the 
apartment after “McCrillis thought Ellison was being 
mouthy with her and wanted to keep him from shut-
ting the door on them.” R. Doc. 170, at 2. The Fourth 
Amendment generally requires a warrant before 
police may enter a residence, Payton v. New York, 445 
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U.S. 573, 590 (1980), and while there are exceptions 
to the warrant requirement in exceptional situations, 
“mouthiness” of a resident is not one of them. The 
right to be secure in a residence against a warrant-
less entry was clearly established by Payton and 
other decisions as of December 2010. See Steagald v. 
United States, 451 U.S. 204, 211 (1981); Smith v. 
Kansas City, Missouri Police Dept., 586 F.3d 576, 581 
(8th Cir. 2009). Although the precise fact pattern 
described by the district court has not been the sub-
ject of a Supreme Court decision, officers were on fair 
notice that they could not enter a home simply be-
cause they perceived as mouthy a resident who told 
them that he wanted no help and desired to be left 
alone. Indeed, the officers do not argue that entry was 
permissible on that basis. They contend, as noted, 
that other facts not accepted by the district court 
justified their search. Limited as we are by the facts 
assumed in the district court’s order, we affirm the 
denial of qualified immunity on the claim that 
McCrillis and Lesher unlawfully entered Ellison’s 
residence. 

 
B. 

 On the claim that Lesher used excessive force 
when she shot and killed Ellison, the district court 
concluded: 

Simply put, the facts, when viewed in the 
light most favorable to Ellison, indicate that 
Ellison, a 67 year old man, was standing in 
his own home when he was killed by Lesher, 
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after she and McCrillis unlawfully entered 
his apartment and ignored his requests for 
them to leave. Although he was refusing to 
lie on the ground as the officers directed, the 
four officers, two male and two female, did 
not try to physically subdue him and it is 
undisputed that he was making no attempt 
to flee. Lesher also never warned him that 
she had a gun and would shoot if he did not 
drop his cane. As a result, a reasonable jury 
could find that Lesher used deadly force 
against a person who did not pose an imme-
diate threat of serious physical injury or 
death to them. 

The district court further ruled that Lesher was not 
entitled to qualified immunity, because “existing case 
law would have made it sufficiently clear to a reason-
able officer that a suspect cannot be apprehended by use 
of deadly force unless that individual poses a threat 
of serious physical harm.” R. Doc. 170, at 14 (citing 
Nance v. Sammis, 586 F.3d 604, 611 (8th Cir. 2009)). 

 The Fourth Amendment requires us to ask, based 
on the perspective of a reasonable officer on the 
scene, “whether the officers’ actions are ‘objectively 
reasonable’ in light of the facts and circumstances 
confronting them, without regard to their underlying 
intent or motivation.” Graham v. Connor, 490 U.S. 
386, 387 (1989). “The use of deadly force is reasonable 
where an officer has probable cause to believe that a 
suspect poses a threat of serious physical harm to the 
officer or others.” Loch v. City of Litchfield, 689 F.3d 
961, 965 (8th Cir. 2012). But where a person “poses 
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no immediate threat to the officer and no threat to 
others,” deadly force is not justified. Tennessee v. 
Garner, 471 U.S. 1, 11 (1985). 

 Lesher argues that her use of deadly force was 
reasonable, because Ellison had disobeyed multiple 
commands to lie down on the floor of the apartment, 
resisted officers during the altercation in the apart-
ment, and charged at the officers while swinging a 
cane. On these facts, Lesher contends, a reasonable 
officer could have believed that there was a threat of 
death or serious physical injury to the officers or 
others. Invoking qualified immunity, moreover, she 
argues that it was not clearly established at the time 
of the incident that the Fourth Amendment prohibits 
the use of deadly force against a man under these 
circumstances. 

 We conclude, again, that we cannot accept the 
contention advanced by Lesher, because her framing 
of the abstract legal issue is premised on a set of facts 
that was not assumed by the district court. Lesher 
avers that Ellison charged at her and the other 
officers while swinging a cane. The district court, 
construing the evidence in the light most favorable to 
Ellison, thought it was “unclear whether or not Ellison 
was holding his cane,” and that “[d]iscrepancies and 
variations in the officers’ testimony make it impossi-
ble to determine what the facts and circumstances 
confronting Lesher were at the moment when she 
shot and killed Ellison.” R. Doc. 170, at 3, 14. We do 
not have jurisdiction to review whether Ellison’s 
estate will be able to prove at trial that Lesher shot 
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Ellison while he was empty-handed. Johnson, 515 
U.S. at 313. We must accept for purposes of our 
decision that Ellison was not wielding the cane when 
the shooting occurred. 

 Considering the abstract legal issue based on the 
facts assumed by the district court, we conclude that 
Lesher is not entitled to qualified immunity. If Lesher 
shot Ellison while he was simply standing in his 
apartment and holding no cane, then there were not 
reasonable grounds to believe that Ellison posed a 
serious threat of death or serious physical injury to 
the officers or others. Ellison’s refusal of a command 
to lie down on the floor did not, by itself, make rea-
sonable the use of deadly force. 

 Ellison’s right to be secure against a seizure by 
the use of deadly force under those circumstances was 
clearly established as of December 2010. Since the 
1985 decision in Tennessee v. Garner, “officers have 
been on notice that they may not use deadly force 
unless the suspect poses a significant threat of death 
or serious physical injury to the officer or others.” 
Craighead v. Lee, 399 F.3d 954, 962 (8th Cir. 2005). 
Although the precise scenario described by the dis-
trict court does not appear in a reported decision, the 
officers were on fair notice that the use of deadly force 
would not be reasonable. Lesher does not contend 
that a reasonable officer could have believed that it 
was reasonable to use deadly force merely to enforce 
an order that Ellison lie on the ground. Her argument 
is premised on a different set of facts that the district 
court declined to accept in resolving the motion. We 
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therefore affirm the denial of qualified immunity on 
Ellison’s claim against Lesher based on the use of 
deadly force. 

 
C. 

 The officers also appeal the district court’s denial 
of their motion for summary judgment on the claim 
that they used excessive non-lethal force against 
Ellison during the altercation in the apartment. The 
district court did not address this aspect of their 
motion. Insofar as the district court did not state the 
facts relevant to this portion of the claim, we have 
determined from the record what facts the court 
likely assumed. See Johnson, 515 U.S. at 319. 

 The district court stated that after McCrillis and 
Lesher entered Ellison’s apartment, Ellison ap-
proached the door, McCrillis shoved Ellison, and 
Ellison pushed back. There followed a physical alter-
cation in which Ellison repeatedly told the officers to 
get out of his apartment, and the officers repeatedly 
struck Ellison. According to the medical examiner’s 
report of injuries, aside from the gunshot wounds 
that killed Ellison, the body showed a “minor right 
front galeal scalp contusion,” a “minor cutaneous 
abrasion of right lower arm,” and “contusions of 
testes.” Def.’s Mot. Summ. J. Ex. 6, at 11, R. Doc. 124. 

 The officers argue that they were entitled to pro-
tect themselves when Ellison responded to McCrillis’s 
shove by “attacking” the officers. The district court 
assumed only that Ellison “pushed back,” and that 
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the officers then repeatedly struck him and knocked 
off his glasses. Whatever the reasonableness of the 
force used in light of the facts assumed by the district 
court, it was not clearly established as of December 
2010 that a use of force causing only de minimis 
injury violated the Fourth Amendment. Chambers v. 
Pennycook, 641 F.3d 898, 908-09 (8th Cir. 2011). Our 
cases characterize relatively minor scrapes, bruises, 
and contusions as de minimis. Ziesmer v. Hagen, 785 
F.3d 1233, 1236-37 (8th Cir. 2015); Wertish v. Kreuger, 
433 F.3d 1062, 1066-67 (8th Cir. 2006). Taking the 
medical examiner’s report as evidence of injuries 
suffered by Ellison, the bruises, scrapes, and contu-
sions that Ellison experienced as a result of the 
altercation with officers were likewise de minimis. 
McCrillis is therefore entitled to qualified immunity 
on the claim of excessive force in Count II, and Lesher 
is entitled to qualified immunity for the use of non-
lethal force inside the apartment before the shooting. 

*    *    * 

 A qualified immunity defense, although unsuc-
cessful on a motion for summary judgment, may be 
renewed at trial. Ortiz v. Jordan, 562 U.S. 180, 184 
(2011). At that point, the defense “must be evaluated 
in light of the character and quality of the evidence 
received in court.” Id. As we have explained, the 
officers dispute the facts assumed by the district 
court in ruling on the motion for summary judgment, 
and they presumably will present evidence at trial to 
support their version of events. Even if a jury finds 
that the entry to Ellison’s apartment or the use of 
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deadly force was unreasonable under the Fourth 
Amendment, the district court (on proper motion) also 
must consider as a matter of law whether the actions 
of the officers violated a clearly established right. See 
Anderson v. Creighton, 483 U.S. 635, 643-44 (1987). 
Given the potential significance of certain disputed 
facts to that inquiry, it would be appropriate for the 
district court to submit special interrogatories to a 
jury to aid the court in making the qualified immuni-
ty determination. See Littrell v. Franklin, 388 F.3d 
578, 585-86 (8th Cir. 2004); accord Gonzalez v. Duran, 
590 F.3d 855, 860-61 & 860 n.4 (10th Cir. 2009). 

 For the reasons stated, the order of the district 
court denying the motion for summary judgment 
based on qualified immunity is affirmed in part and 
reversed in part. McCrillis is entitled to qualified 
immunity on Count II, and Lesher is entitled to 
qualified immunity on those aspects of Count II that 
allege excessive use of non-lethal force inside Ellison’s 
apartment. The district court’s order denying quali-
fied immunity on the claims of unlawful entry by the 
two officers and unreasonable use of deadly force by 
Lesher is affirmed. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 
 
TROY ELLISON, As 
Personal Representative 
of the Estate of Eugene 
Ellison, Deceased PLAINTIFF

v. CASE NO. 4:11CV00752 BSM  

DONNA LESHER, 
Individually and In Her 
Official Capacity et al. DEFENDANTS
 

ORDER 

(Filed Oct. 25, 2013) 

 Defendants’ motion for summary judgment [Doc. 
No. 124] is granted as to the claims against the City 
of Little Rock and Police Chief Stuart Thomas and 
denied as to the claims against Donna Lesher and 
Tabitha McCrillis. 

 
I. FACTUAL BACKGROUND 

 Viewing the record in the light most favorable 
to plaintiff Troy Ellison, the non-moving party, the 
facts are as follows. Eugene Ellison lived in the 
Big Country Chateau apartment complex in Little 
Rock, Arkansas, from 1997, until he was shot and 
killed by defendant Donna Lesher on December 9, 
2010. He was 67 years old when Lesher killed him.  
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 Carl Schultz, who owns the apartment complex, 
came to an agreement with Little Rock police ser-
geant James Lesher to hire off-duty Little Rock police 
officers to patrol the complex. The Little Rock Police 
Department (“LRPD”) allows officers to accept sec-
ondary off-duty employment but department rules 
prohibit officers from enforcing a secondary employ-
er’s rules or policies. BCC set a monthly budget and 
paid the officers, and Sgt. Lesher scheduled the 
officers. BCC also provided the officers with a tenant 
roster and a list of the apartment complex’s rules. 
After each shift, an officer would record her hours 
and activity on a security activity form that was 
turned in to BCC. The activity recorded in these 
forms indicate that officers enforced the complex’s 
rules, including an all-ages curfew and restrictions on 
children playing in certain areas. The officers would 
also order people from the premises, request identifi-
cation from individuals, and instruct residents to 
turn down their music. 

 On the evening of December 9, 2010, off-duty 
officers Tabitha McCrillis and Donna Lesher were 
patrolling BCC when they noticed Ellison’s apart-
ment door open. The statements given by McCrillis 
and Lesher, and their deposition testimony, are all 
conflicting as to what happened next; however, when 
viewed in the light most favorable to Ellison, the 
record indicates the following occurred. McCrillis and 
Lesher saw Ellison sitting on his couch inside the 
apartment. He appeared relaxed and was leaning on 
his cane. After they initiated a conversation with him, 
Ellison told them that he did not want their help or 
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attention and told them to leave him alone. McCrillis 
thought Ellison was being mouthy with her and 
wanted to keep him from shutting the door on them. 
She stepped into the apartment, followed by Lesher, 
and asked him what his problem was. Ellison rose 
from the couch and approached the door. McCrillis 
then shoved Ellison, and Ellison pushed back. Through-
out the physical altercation that followed, Ellison 
repeatedly told McCrillis and Lesher to get out of his 
apartment and to leave him alone. McCrillis and 
Lesher repeatedly struck Ellison and his glasses were 
knocked off. 

 At some point, the physical altercation ended. 
Although Ellison was no longer fighting and was 
retreating away from the officers into the interior of 
his apartment, McCrillis and Lesher chose not to re-
move themselves physically from him. McCrillis, who 
had called for backup, stepped out of the apart- 
ment to signal their location to the arriving officers, 
Vincent Lucio and Brad Boyce. When Lucio and 
Boyce arrived, Lesher was still standing inside the 
apartment, several feet from Ellison, and Lucio 
reached into the apartment to pull her out. At that 
point, Ellison was standing in his apartment, while 
the officers were all outside. They instructed Ellison 
to lay down and he refused. Although it is unclear 
whether or not Ellison was holding his cane, Lesher 
told McCrillis that Ellison had his cane and that she 
was going to shoot him. She did not announce to 
Ellison, whose glasses had been knocked off, that she 
had a gun and was going to shoot if he did not put his 
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cane down. Lesher then fired into the apartment 
twice, shooting and killing Ellison. 

 Following the shooting, LRPD conducted two in-
vestigations. The first investigation was performed by 
the detective division to determine whether the use 
of deadly force was justified. Following the detective 
division investigation, prosecuting attorney Larry 
Jegley determined that the use of deadly force was 
justified and that Lesher and McCrillis would not 
be criminally prosecuted. LRPD’s internal affairs 
division then conducted a second investigation and 
determined that Lesher complied with LRPD policy 
on the use of deadly force. That investigation also 
concluded that although Sgt. Lesher, who is Donna 
Lesher’s husband, normally supervised detective divi-
sion investigations of officer-involved shootings, he 
had not been in charge of the investigation into 
Ellison’s death. No review of that decision was sought 
from the Little Rock Civil Service Commission 
(“LRCSC”), which reviews LPRD [sic] decisions on the 
use of deadly force and other citizen complaints 
regarding police misconduct. 

 Troy Ellison, Eugene Ellison’s son, filed this 
lawsuit as the personal representative of Eugene 
Ellison’s estate. He brings claims against the City 
of Little Rock, along with Chief of Police Stuart 
Thomas, Officer Lesher and Detective McCrillis in 
their individual and official capacities. Defendants 
now move for summary judgment. 
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II. LEGAL STANDARD 

 Summary judgment is appropriate when there is 
no genuine dispute as to any material fact and the 
moving party is entitled to judgment as a matter of 
law. See Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 
477 U.S. 317, 322-23 (1986); Anderson v. Liberty 
Lobby Inc., 477 U.S. 242, 249-50 (1986). Once the 
moving party demonstrates that there is no genuine 
dispute of material fact, the non-moving party may 
not rest upon the mere allegations or denials in his 
pleadings. Holden v. Hirner, 663 F.3d 336, 340 (8th 
Cir. 2011). Instead, the non-moving party must pro-
duce admissible evidence demonstrating a genuine 
factual dispute that must be resolved at trial. Id. 
Importantly, when considering a motion for summary 
judgment, all reasonable inferences must be drawn in 
the light most favorable to the nonmoving party. 
Holland v. Sam’s Club, 487 F.3d 641, 643 (8th Cir. 
2007). Additionally, the evidence is not weighed, and 
no credibility determinations are made. Jenkins v. 
Winter, 540 F.3d 742, 750 (8th Cir. 2008). 

 
III. DISCUSSION 

A. Claims against the City of Little Rock and 
Chief Stuart Thomas 

 Summary judgment is granted as to Ellison’s 
claims against the City of Little Rock and Chief 
Stuart Thomas, in his individual and official capaci-
ties. Summary judgment is also granted on Ellison’s 
conspiracy claim against Thomas. 
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1. 42 U.S.C. § 1983 Claims 

 Ellison alleges that the city and Chief Thomas 
permitted a widespread pattern of unconstitutional 
conduct so pervasive that it constituted a custom with 
the force of law. Specifically, Ellison claims that this 
pattern of unconstitutional misconduct includes the 
use of excessive and deadly force, illegal searches, 
and improper internal investigations of police-
involved shootings. Ellison also alleges that the city 
and Thomas failed to train and discipline police offi-
cers. For the reasons stated below, summary judg-
ment is granted on Ellison’s Section 1983 claims. 

 
a. Municipality Liability 

 At the outset, it is important to note that the 
official capacity claims against defendants Thomas, 
Lesher, and McCrillis are claims against the City of 
Little Rock. See Parrish v. Ball, 594 F.3d 993, 997 
(8th Cir. 2010). Any person acting under color of state 
law who deprives another of his or her constitutional 
rights may be held liable. 42 U.S.C. § 1983. The city 
may be liable if the violations were caused by: (1) an 
official municipal policy; or (2) misconduct so perva-
sive as to constitute a custom or usage with the force 
of law. McGautha v. Jackson Cnty. Collection Dep’t., 
36 F.3d 53, 56 (8th Cir. 1994). 

 In that the deprivation in question was not the 
result of an official policy, Ellison must show: (1) the 
existence of a widespread, continuing, persistent pat-
tern of unconstitutional conduct by the municipality’s 
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employees; (2) deliberate indifference or tacit autho-
rization of such conduct by municipal policymakers 
after receiving notice of the misconduct; and (3) that 
the custom was the moving force behind the violation 
of Ellison’s constitutional rights. Springdale Educ. 
Ass’n v. Springdale Sch. Dist., 133 F.3d 649, 653 (8th 
Cir. 1998). Consequently, to hold the city liable for 
its failure to prevent misconduct by its employees, 
Ellison must show that city officials had prior knowl-
edge of police misconduct and deliberately failed to 
take remedial action. Parrish v. Luckie, 963 F.2d 201, 
204 (8th Cir. 1992). 

 Ellison argues that LRPD had a custom of using 
excessive force, of improperly investigating the use of 
force, and of failing to properly discipline officers for 
the excessive use of force and for other violations. In 
support, he offers the expert opinion of Jeffrey Noble, 
who determined that the LRPD was on notice of cer-
tain deficiencies in its investigative practices, namely 
errors in crime scene reports and with the use of 
leading questions in interviews, but did not take 
meaningful steps to correct these errors. Ellison also 
points to other instances where deadly force was used 
and argues that the investigation into Lesher’s use of 
force was improperly handled because it was done by 
officers who were subordinate to her husband and 
with whom she had personal relationships. 

 The problem with Ellison’s argument, however, 
is that he provides no evidence that a continuing, 
widespread, and persistent pattern of constitutional 
misconduct existed. Further, nothing in the record 
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shows that the city was on notice that such a pattem 
existed and deliberately failed to take remedial ac-
tion. On the other hand, the city has shown that an 
investigation is conducted every time deadly force is 
used, which is then turned over to the prosecuting 
attorney. 

 Ellison also alleges that the city failed to train its 
officers in violation of Section 1983. To prevail on this 
claim, Ellison must show that: (1) the city’s hiring 
and training practices are inadequate; and (2) the city 
was deliberately indifferent to the rights of others in 
adopting them; and (3) an alleged deficiency in the 
city’s hiring or training procedures actually caused 
the plaintiff ’s injury. Andrews v. Fowler, 98 F.3d 
1069, 1076 (8th Cir. 1996). This requires a showing 
that, in light of the duties assigned to police officers, 
“the need for more or different training was so obvi-
ous, and the inadequacy so likely to result in the 
violation of constitutional rights, that the policymak-
ers of the city can reasonably be said to have been 
deliberately indifferent to the need.” Id. (quoting City 
of Canton v. Harris, 489 U.S. 378, 390 (1989)). 

 The undisputed record is that LRPD requires 
officers to attend its training academy and complete 
432 hours of instruction, significantly more than the 
280 hours of training required by the Arkansas Com-
mission on Law Enforcement Standards and Train-
ing. Officers are also required to complete the field 
training officer program, which provides another 480 
hours of training to new officers, as well as annual in-
service training. Although Ellison points out that 
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Lesher testified that she was not proficient with 
using a baton, Ellison has simply offered no evidence 
showing that the city’s training is deficient, nor has 
he offered any evidence showing that the city was de-
liberately indifferent in adopting its training pro-
gram. 

 Accordingly, summary judgment is granted on 
Ellison’s claims against the City of Little Rock. 

 
b. Supervisor Liability of Police Chief 

Stuart Thomas 

 A supervisor, such as Chief Thomas, may be held 
individually liable under Section 1983 if he par-
ticipates in a constitutional violation or if a failure 
to properly supervise and train the offending em-
ployee caused a deprivation of constitutional rights. 
Andrews, 98 F.3d at 1078. To prove this claim, Ellison 
must demonstrate that Thomas was deliberately in-
different to or tacitly authorized the offending acts. 
Id. This requires a showing that Thomas had notice 
that the training procedures and supervision were 
inadequate and likely to result in a constitutional 
violation. Id. 

 The record does not show that Thomas partici-
pated in the events leading up to Eugene Ellison’s 
death. The failure to train allegation against Thomas 
fails for the same reasons stated in the above discus-
sion regarding municipality liability. The undisputed 
record shows that Lesher completed all of the LRPD 
training requirements. Further, the record does not 
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show that Thomas failed to supervise Lesher or that 
he acted with deliberate indifference by failing to 
investigate complaints against her. Although Ellison 
makes much of the fact that Thomas wrote a memo in 
1992, recommending Lesher for termination, it was 
written before Lesher had even become a police of-
ficer. This memo was written when Lesher was a 
civilian employee and Thomas criticized her perfor-
mance of clerical duties. Consequently, there is no 
basis for imposing personal liability on Thomas. 

 
2. 1985 Conspiracy Claim 

 Summary judgment is also granted as to Ellison’s 
conspiracy claim against Thomas, which asserts that 
Thomas conspired with detective division investi-
gators and city employees to conceal facts related 
to Ellison’s shooting. A civil conspiracy claim must 
allege that defendants conspired for the purpose of 
depriving, either directly or indirectly, a person or 
class of persons of the equal protection of the laws. 42 
U.S.C. § 1985(3). A plaintiff must also show that the 
conspiracy is fueled by some “class-based, invidiously 
discriminatory animus.” Andrews, 98 F.3d at 1079 
(quoting Bray v. Alexandria Women’s Health Clinic, 
506 U.S. 263, 268 (1993)). To prevail, the plaintiff 
must demonstrate discriminatory purpose in that the 
defendants selected the particular course of action 
because of, and not merely in spite of, its adverse 
effects upon an identifiable group. Id. at 1080. 
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 Ellison alleges that Thomas participated in a 
“cover-up” to conceal facts about the shooting in order 
to protect the reputation of the LRPD, as well as 
Lesher and McCrillis. In support, he criticizes the 
investigation into Lesher’s use of force and state-
ments made by Thomas to the media. He has not, 
however, offered any evidence that such a conspiracy 
actually existed, much less that it was fueled by an 
invidiously discriminatory animus. Summary judg-
ment is therefore appropriate on this claim. 

 
B. Claims against Lesher and McCrillis 

 Summary judgment is denied as to Ellison’s 
claims against Lesher and McCrillis. 

 
1. Fourth Amendment Claims 

 Ellison alleges that Lesher and McCrillis violated 
the Fourth Amendment by illegally entering Eugene 
Ellison’s apartment and by using excessive force 
against him. Defendants contend that Lesher and 
McCrillis are entitled to qualified immunity. Eval-
uating a claim of qualified immunity requires a 
court to determine: (1) whether the facts shown by 
the plaintiff make out a violation of a constitutional 
or statutory right; and (2) whether that right was 
clearly established at the time of the defendant’s 
alleged misconduct. Estate of Morgan v. Cook, 686 
F.3d 494, 496 (8th Cir. 2012). 
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a. Illegal Entry 

 Defendants assert that no search and seizure 
occurred, and that the entry into the apartment was 
justified based on exigent circumstances. Regardless 
of an individual officer’s own state of mind, an action 
is reasonable under the Fourth Amendment as long 
as the circumstances, viewed objectively, justify the 
action. Brigham City v. Stuart, 547 U.S. 398, 404 
(2006). Officers may enter a home without a warrant 
to render emergency assistance to an injured occu-
pant or to protect an occupant from imminent injury. 
Id. This “emergency aid exception” only requires an 
objectively reasonable basis for believing that a per-
son within the house is in need of immediate aid, and 
an officer does not need ironclad proof that a likely 
serious, life-threatening injury exists in order to in-
voke the emergency aid exception. Der v. Connolly, 
666 F.3d 1120, 1130 (8th Cir. 2012). 

 The problem here is that the officers’ own state-
ments are conflicting as to what the circumstances 
were when McCrillis and Lesher entered Ellison’s 
home. It is undisputed that Ellison was sitting up-
right and able to respond to the officers’ questions 
by telling them he did not want or need assistance. 
Both officers stated, at different points, that because 
Ellison was shaking and the apartment was in disar-
ray, they believed he needed medical attention or that 
a domestic dispute had possibly occurred. McCrillis, 
however, also stated that when they first engaged 
Ellison, he appeared relaxed and that after he re-
sponded to their questions, she no longer believed 
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that he needed medical attention or that a domestic 
dispute had occurred. Viewing the facts in the light 
most favorable to Ellison, it cannot be concluded as a 
matter of law that an objectively reasonable basis 
existed for the officers to believe that they needed to 
enter the apartment because Ellison or someone else 
within the apartment needed immediate aid. 

 The next question is whether the officers’ entry 
into Ellison’s home violated a clearly established 
right. A right is clearly established if it would be clear 
to a reasonable officer that her conduct was unlawful 
in the situation she confronted. Wright v. Rolette 
Cnty., 417 F.3d 879, 884 (8th Cir. 2005). Conduct that 
is “plainly incompetent” or that constitutes a knowing 
violation of a clearly established precedent violates a 
clearly established right. McClendon v. Story Cnty. 
Sheriff ’s Office, 403 F.3d 510, 515 (8th Cir. 2005). It is 
clear that entering a home without a warrant, absent 
consent or exigent circumstances, violates a clearly 
established right. Smith v. Kansas City Police Dep’t, 
586 F.3d 576, 581 (8th Cir. 2009); United States v. 
Powell, 379 F.3d 520, 523 (8th Cir. 2004). Therefore, 
summary judgment is denied. 

 
b. Excessive Force 

 Excessive force claims are analyzed under the 
Fourth Amendment’s objective reasonableness stan-
dard. Craighead v. Lee, 399 F. 3d 954, 961 (8th Cir. 
2005). This standard requires an examination of 
Lesher’s actions to determine if they were objectively 
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reasonable in light of the facts and circumstances 
confronting her, without regard to her underlying 
intent or motivation. Id. The reasonableness of an 
officer’s use of force is evaluated by looking at the 
totality of the circumstances. Estate of Morgan, 686 
F.3d at 497. The use of force is reasonable if an officer 
has probable cause to believe that a suspect poses a 
threat of serious physical harm to the officer. Id. Once 
the predicate facts are established, the reasonable-
ness of an officer’s conduct under the circumstances is 
a question of law. McKenney v. Harrison, 635 F.3d 
354, 360 (8th Cir. 2011). 

 The problem with this case is that the predicate 
facts cannot be established without making im-
permissible factual determinations as to the totality 
of circumstances that existed when Lesher killed 
Ellison. Lesher asserts that Ellison threatened the 
officers with his cane and that the use of deadly force 
was not unreasonable because he posed a risk of seri-
ous physical harm to the officers. In support, defen-
dants argue that Ellison was swinging his cane and 
that there was a danger that he might throw or push 
one of the officers over the waist-high balcony railing. 
The officers all testified, however, that they could 
have walked away from Ellison, and Lucio stated that 
he never felt that Ellison posed a risk of serious 
physical harm to the officers. Further, all of the offi-
cers were standing outside of the apartment when 
Lesher shot into the apartment and killed Ellison. 
Although defendants assert that Ellison had a history 
of mental health issues, this was not known to any of 
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the officers; therefore, his history was not part of the 
totality of the circumstances that confronted the offi-
cers on December 9, 2010, when Ellison was killed. 

 Simply put, the facts, when viewed in the light 
most favorable to Ellison, indicate that Ellison, a 67 
year old man, was standing in his own home when he 
was killed by Lesher, after she and McCrillis unlaw-
fully entered his apartment and ignored his requests 
for them to leave. Although he was refusing to lie on 
the ground as the officers directed, the four officers, 
two male and two female, did not try to physically 
subdue him and it is undisputed that he was making 
no attempt to flee. Lesher also never warned him that 
she had a gun and would shoot if he did not drop his 
cane. As a result, a reasonable jury could find that 
Lesher used deadly force against a person who did 
not pose an immediate threat of serious physical in-
jury or death to them. 

 With regard to the second step of the inquiry, a 
right is clearly established when that right is so clear 
that a reasonable official would understand that what 
he is doing violates that right. Craighead v. Lee, 399 
F. 3d 954, 962 (8th Cir. 2005). The right of Ellison to 
be free from the use of deadly force was clearly estab-
lished on December 9, 2010, and existing case law 
made it sufficiently clear to a reasonable officer that a 
suspect cannot be apprehended by use of deadly force 
unless that individual poses a threat of serious physi-
cal harm. Nance v. Sammis, 586 F.3d 604, 611 (8th 
Cir. 2009). 
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 Discrepancies and variations in the officers’ testi-
mony make it impossible to determine what the facts 
and circumstances confronting Lesher were at the 
moment when she shot and killed Ellison. Conse-
quently, because it cannot be determined that Lesher’s 
actions were objectively reasonable, it cannot be con-
cluded that the officers are entitled to qualified im-
munity. As the Eighth Circuit held in Craighead, 
because the outcome of this case may depend on what 
testimony the finder of fact believes, this is a “classic 
example of a case that should be decided by trial 
rather than by summary judgment.” 399 F. 3d at 364. 
Accordingly, summary judgment is denied. 

 
2. Wrongful Death/Survival Claims 

 Defendants also argue that Lesher and McCrillis 
are entitled to qualified immunity on Ellison’s claims 
for wrongful death under state law because they were 
acting within the scope of their employment. For 
reasons stated in the October 10, 2013, order, there 
are disputed material facts on the issue of whether 
Lesher and McCrillis were working within the scope 
of their employment with the LRPD or with the 
apartment complex. See Doc. No. 158. Accordingly, 
summary judgment is denied. 

 
IV. CONCLUSION 

 For these reasons, defendants’ motion for sum-
mary judgment [Doc. No. 124] is granted in part and 
denied in part. 
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 IT IS SO ORDERED this 25th day of October 
2013. 

 /s/ Brian S. Miller
  UNITED STATES

 DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 
 
TROY ELLISON, As 
Personal Representative 
of the Estate of Eugene 
Ellison, Deceased PLAINTIFF

v. CASE NO. 4:11CV00752 BSM  

DONNA LESHER, 
Individually and In Her 
Official Capacity et al. DEFENDANTS
 

ORDER 

(Filed Oct. 10, 2013) 

 The motion for summary judgment [Doc. No. 121] 
filed by defendants Big Country Chateau Apartments 
and Carl Schultz (collectively “BCC”) is denied. 

 
I. FACTUAL BACKGROUND 

 Viewing the record in the light most favorable to 
plaintiff Troy Ellison, the non-moving party, the facts 
are as follows. Eugene Ellison resided at Big Country 
Chateau, an apartment complex located in Little 
Rock, Arkansas, from 1997, until he was shot and 
killed by defendant Donna Lesher on December 9, 
2010. He was 67 years old when Lesher killed him. 

 Carl Schultz, who owns the apartment complex, 
came to an agreement with Little Rock police ser-
geant James Lesher to hire off-duty Little Rock police 
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officers to patrol the complex. The Little Rock Police 
Department (“LRPD”) allows officers to accept sec-
ondary off-duty employment but department rules 
prohibit officers from enforcing a secondary employ-
er’s rules or policies. BCC set a monthly budget and 
paid the officers, and Sgt. Lesher scheduled the offi-
cers. BCC also provided the officers with a tenant 
roster and a list of the apartment complex’s rules. 
After each shift, an officer would record her hours 
and activity on a security activity form that was 
turned in to BCC. The activity recorded in these 
forms indicate that officers enforced the complex’s 
rules, including an all-ages curfew and restrictions on 
children playing in certain areas. The officers would 
also order people from the premises, request identifi-
cation from individuals, and instruct residents to 
turn down their music. 

 On the evening of December 9, 2010, off-duty 
officers Tabitha McCrillis and Donna Lesher were 
patrolling BCC when they noticed Ellison’s apart-
ment door open. The statements given by McCrillis 
and Lesher, and their deposition testimony, are con-
flicting as to what happened next; however, when 
viewed in the light most favorable to Ellison, the rec-
ord indicates the following occurred. McCrillis and 
Lesher saw Ellison sitting on his couch inside the 
apartment. He appeared relaxed and was leaning on 
his cane. After they initiated a conversation with him, 
Ellison told them that he did not want their help or 
attention and told them to leave him alone. McCrillis 
then entered the apartment, followed by Lesher, and 
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Ellison rose from the couch and approached the door. 
McCrillis then shoved Ellison, and Ellison pushed 
back. During the physical altercation that followed, 
McCrillis and Lesher repeatedly struck Ellison, pull-
ing him out of the apartment at one point. McCrillis 
used her baton on Ellison, his glasses were knocked 
off, and he was pepper-sprayed twice. 

 At some point, Ellison returned to the couch area 
to retrieve his cane. McCrillis, who had called for 
backup, stepped out of the apartment to signal their 
location to the arriving officers, Vincent Lucio and 
Brad Boyce. When Lucio and Boyce arrived, the phys-
ical struggle had ended but Lesher was still standing 
inside the apartment, several feet from Ellison. Lucio 
reached into the apartment to pull Lesher out, and 
Lesher told McCrillis that Ellison had his cane and 
that she was going to shoot him. She did not an-
nounce to Ellison, whose glasses had been knocked 
off, that she had a gun and was going to shoot if he 
did not put his cane down. Lesher then fired into the 
apartment twice, shooting and killing Ellison. 

 Following the shooting, LRPD did two investi-
gations. The first investigation was conducted by  
the detective division to determine whether the use 
of deadly force was justified. Following the detective 
division investigation, prosecuting attorney Larry 
Jegley determined that the use of deadly force was 
justified and that Lesher and McCrillis would not be 
criminally prosecuted. LRPD’s internal affairs divi-
sion then conducted a second investigation to deter-
mine if McCrillis and Lesher complied with LRPD 
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rules and regulations during the incident. That in-
vestigation concluded that although Sgt. Lesher, 
who is Donna Lesher’s husband, normally supervised 
detective division investigations of officer-involved 
shootings, he had not been in charge of the investi-
gation into Ellison’s death. 

 Troy Ellison, Eugene Ellison’s son, filed this 
lawsuit as the personal representative of Eugene 
Ellison’s estate. He brings claims for negligent super-
vision against BCC, and for wrongful death and 
survival against BCC, Lesher and McCrillis. He also 
brings claims against the City of Little Rock, along 
with Chief of Police Stuart Thomas and Officers 
Lesher and McCrillis in their individual and official 
capacities. BCC now moves for summary judgment. 

 
II. LEGAL STANDARD 

 Summary judgment is appropriate when there is 
no genuine dispute as to any material fact and the 
moving party is entitled to judgment as a matter of 
law. See Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 
477 U.S. 317, 322-23 (1986); Anderson v. Liberty 
Lobby Inc., 477 U.S. 242, 249-50 (1986). Once the 
moving party demonstrates that there is no genuine 
dispute of material fact, the non-moving party may 
not rest upon the mere allegations or denials in his 
pleadings. Holden v. Hirner, 663 F.3d 336, 340 (8th 
Cir. 2011). Instead, the non-moving party must pro-
duce admissible evidence demonstrating a genuine 
factual dispute that must be resolved at trial. Id. 
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Importantly, when considering a motion for summary 
judgment, all reasonable inferences must be drawn in 
the light most favorable to the nonmoving party. 
Holland v. Sam’s Club, 487 F.3d 641, 643 (8th Cir. 
2007). Additionally, the evidence is not weighed, and 
no credibility determinations are made. Jenkins v. 
Winter, 540 F.3d 742, 750 (8th Cir. 2008). 

 
III. DISCUSSION 

A. Negligent Supervision 

 BCC’s motion for summary judgment is denied 
on Ellison’s negligent supervision claim. Negligent 
supervision subjects employers to direct liability for 
the negligent supervision of employees when third 
parties are injured as a result of the employee’s 
tortious acts. Jackson v. Ivory, 120 S.W.3d 587, 598 
(Ark. 2003). A negligent supervision claim requires a 
plaintiff to show that the employer’s conduct was a 
proximate cause of the injury and that the harm to 
third parties was foreseeable. Madden v. Aldrich, 58 
S.W.3d 342, 350 (Ark. 2001). The employer is not, 
however, required to foresee the particular injury that 
occurred, but only that there is an appreciable risk of 
harm to others. Id. 

 BCC first argues that it cannot be liable for 
negligent supervision because Lesher and McCrillis 
were independent contractors and not employees. The 
totality of the circumstances is examined when de-
ciding whether an employer/employee relationship 
exists, and control is the principal factor. Blankenship 
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v. Overholt, 786 S.W.2d 814, 815 (Ark. 1990). Im-
portantly, “it is the right to control, not the actual 
control, that is determinative,” and employment 
status is generally a question of fact for a jury to 
resolve. Madden, 58 S.W.3d at 353. 

 Here, BCC asserts not only that it did not exer-
cise control over Lesher and McCrillis, but that it 
could not have exercised control over them because, 
as police officers, they were subject to LRPD regula-
tions as to the kinds of off-duty work they could 
perform and were prohibited from enforcing a sec-
ondary employer’s rules. BCC also states that al-
though it provided them with a list of tenants and the 
apartment rules, it provided no training or direction 
and that, other than setting a monthly limit on hours, 
it did not even control or monitor the hours that the 
officers worked. In response, Ellison has shown that 
Lesher and McCrillis enforced BCC rules at the 
request of BCC by enforcing the complex’s curfew and 
ordering nonresidents off the premises. Further, there 
is sufficient evidence showing that BCC had the right 
to control the officers by requiring them to wear uni-
forms, setting certain hours for patrol, and requiring 
them to stay on premises. Summary judgment is not 
appropriate because there is factual dispute as to 
whether an employer/employee relationship existed 
between BCC and the officers. 

 BCC also argues that it owed Ellison no duty as a 
landlord under general principles of tort law. The 
problem with this argument is that this is not a 
premises liability case, and a negligent supervision 
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claim only requires Ellison to show that the employ-
er’s conduct was the proximate cause of the injury 
and that the harm to third parties was foreseeable. 
Although BCC argues that Ellison has not estab-
lished causation and that the harm was not foresee-
able, those are questions of fact best left to a jury. 
Accordingly, BCC’s motion for summary judgment on 
the negligent supervision claim is denied. 

 
B. Wrongful Death and Survival 

 BCC’s motion for summary judgment on Ellison’s 
wrongful death and survival claims is also denied. 
Two causes of action arise when a person’s death 
is caused by the negligence of another: (1) a cause 
of action for the statutory beneficiaries under the 
wrongful death statute, Ark. Code Ann. § 16-62-102; 
and (2) a cause of action for the estate under the 
survival statute, Ark. Code Ann. § 16-62-101. Mere-
dith v. Buchman, 101 F.Supp.2d 764, 766 (E.D. Ark. 
2000) (citing Matthews v. Travelers Indem. Ins. Co., 
432 S.W. 485, 487 (Ark. 1968)). A claim for wrongful 
death is based on the death of a person as a result of 
a wrongful act, neglect, or default of another person. 
Ark. Code Ann. § 16-62-102(a) and (b). A survival 
action arises from wrongs done to the person or 
property of another, which may be brought after the 
person’s death by his executor. Ark. Code Ann. § 16-
62-101(a)(1). 

 Under the doctrine of respondeat superior, an 
employer such as BCC may be held liable for the 
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tortious conduct of its employee or agent if the con-
duct occurs within the scope of the employment. 
Regions Bank, N.A. v. Stone Cnty. Skilled Nursing 
Facility, Inc., 38 S.W.3d 916, 919 (Ark. Ct. App. 2001). 
To fall within the scope of employment, the conduct 
must: (1) be of the kind the employee is employed to 
perform; (2) occur substantially within the authorized 
time and space limits; and (3) be actuated, in part, by 
a purpose to serve the employer. Id. 

 BCC argues that Lesher and McCrillis were not 
its employees. BCC also argues that they were per-
forming official police duties when Ellison was killed 
and were not acting within the scope of an employ-
ment relationship with BCC. For reasons already 
stated in Section III.A above, there are genuine issues 
of fact that preclude summary judgment. 

 Additionally, BCC argues that it should not be 
held liable as a matter of public policy because it has 
invested in the community and made efforts at im-
proving not only the apartment complex but the 
entire neighborhood. BCC also states that although 
Troy Ellison visited the property years earlier as an 
abatement officer for the LRPD, he declined to men-
tion that his father lived there or ask BCC to watch 
out for him. BCC also points to evidence suggesting 
that Troy Ellison had a limited relationship with his 
father. To the extent that BCC is attempting to shift 
blame to Troy Ellison for his father’s death, these 
arguments are improper. 
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IV. CONCLUSION 

 For these reasons, BCC’s motion for summary 
judgment [Doc. No. 121] is denied. IT IS SO OR-
DERED this 10th day of October 2013. 

 /s/ Brian S. Miller
  UNITED STATES

 DISTRICT JUDGE 
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

No: 13-3371 

Troy Ellison, as Personal Representative 
of the Estate of Eugene Ellison, deceased 

 Appellee 

v. 

Donna Lesher, individually and in her 
official capacity and Tabitha McCrillis, 
individually and in her official capacity 

 Appellants 

Stuart Thomas, indivdually and 
in his official capacity, et al. 

  

Appeal from U.S. District Court for the 
Eastern District of Arkansas-Little Rock 

(4:11-cv-00752-BSM) 
  

ORDER 

 The petition for rehearing en banc is denied. The 
petition for rehearing by the panel is also denied.  

 September 11, 2015 

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit. 

  
/s/ Michael E. Gans 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 
 
TROY ELLISON, as Personal 
Representative of the Estate 
of Eugene Ellison, deceased, 

PLAINTIFF

V. CASE NO.: 4:11 CV 752 BSM  

DONNA LESHER, et al., DEFENDANTS
 

PLAINTIFF’S RESPONSE TO 
CITY DEFENDANTS’ UNCONTESTED 

STATEMENT OF FACTS 

(Filed Aug. 23, 2013) 

 NOW COMES Plaintiff, Troy Ellison, Personal 
Representative of the Estate of Eugene Ellison, 
deceased, by and through his attorneys, and hereby 
proffers the following Response to the Uncontested 
Statement of Facts served by City Defendants: 

*    *    * 

 8. Officer Lesher and Detective McCrillis both 
had approval to work off-duty at the Big Country 
Chateau Apartments (BCC) located at 6200 Colonel 
Glenn in Little Rock. BCC did not require that the 
officers wear a LRPD uniform. 

 RESPONSE: Plaintiff agrees that Lesher and 
McCrillis both had approval to work off-duty at the 
BCC located at 6200 Colonel Glenn in Little Rock and 
responds that said off-duty work was “Security for 
Apt. Complex” per Lesher’s Off-Duty Employment 
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LRPD Form 5500-10 which identified [sic] and 
marked during Lesher’s deposition. See Donna Lesher 
Off-Duty Employment Form, attached as Exhibit R. 
This form identified the work as “a permanent em-
ployment” and her “off-duty employer” as “Intrepid 
Properties-Big Country Chateau.” Ex. E. 

 Plaintiff denies that either of them contacted the 
LRPD on December 9, 2010 to notify that they would 
be working off-duty security or that they would be 
doing so at BCC, in violation of G.O. 210. Ex. A at 
186:24-187:3 and G.O. 210 (Judicial Notice). Lesher 
stated she just forgot while McCrillis testified that 
her failure to notify LRPD of her location that even-
ing needlessly put her in jeopardy and made the 
incident more stressful. Ex. A at 187:1 and see Tabi-
tha McCrillis Deposition Transcript, attached as 
Exhibit F, at 47:20-48:15. Plaintiff agrees that BCC 
did not require that the officers wear a LRPD uni-
form. 

 9. When Officer Lesher went to work at the 
BCC apartments on December 9, 2010, she was 
wearing a long sleeved blue T-shirt with “POLICE” 
clearly written on the back in all capital white letter-
ing. It had a badge screen-printed on the left breast. 
She had on blue BDU pants, tennis shoes, cold gear 
under armor and a mock turtleneck. 

 RESPONSE: Plaintiff agrees that when Lesher 
went to work at the BCC apartments on December 9, 
2010, she was wearing a long sleeved blue T-shirt 
with “POLICE” written on the back in all capital 
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white lettering. Plaintiff agrees the shirt had a badge 
screen-printed on the left breast. Plaintiff agrees she 
had on blue BDU pants, white or gray tennis shoes, 
cold gear under armor and a mock turtleneck. Plain-
tiff responds that Lesher’s attire was in violation of 
the letter of LRPD G.O. 210 based on Stuart Thomas’ 
affidavit. City Defendants’ Ex. 7 at ¶ 12. 

 10. Detective McCrillis was wearing a battle 
dress uniform (BDU) along with her gun belt. The 
uniform was labeled Police with the LRPD patches 
and badge. 

 RESPONSE: Plaintiff agrees that McCrillis 
was wearing a battle dress uniform (BDU) along with 
her gun belt. Plaintiff agrees the uniform was labeled 
Police with the LRPD patches and badge. Plaintiff 
responds that McCrillis’ attire was in violation of the 
letter of LRPD G.O. 210 based on Stuart Thomas’ 
affidavit. City Defendants’ Ex. 7 at ¶ 12. 

 11. Christie Harris, who was the next door 
neighbor of Eugene Ellison, testified in her deposition 
that when she opened the door and looked outside on 
the evening of December 9, 2010, she saw two female 
police officers. 

 RESPONSE: Plaintiff agrees that Christie 
Harris, who was the next door neighbor of Mr. El-
lison, testified in her deposition that when she opened 
the door and looked outside on the evening of Decem-
ber 9, 2010, she saw two female police officers. 
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 12. Officer Lesher was the first to notice that 
Eugene Ellison’s door was open. Exhibit 1, page 209, 
lines 18-25; page 210, lines 1-3; Exhibit 2, page 15, 
line 25; page 16, lines 1-2. 

 RESPONSE: Plaintiff agrees that Lesher was 
the first to notice that Eugene Ellison’s door was 
open. 

 13. The door was open all the way. 

 RESPONSE: Plaintiff agrees that Lesher 
testified that the door was open all the way when she 
initially saw it. 

 14. Officer Lesher recalls that it was probably 
her decision to check the apartment. Among the 
concerns she had was that it was cold outside and she 
did not know if the door had been kicked in or what. 

 RESPONSE: Plaintiff agrees that Lesher tes-
tified that it was probably her decision to check the 
apartment. Plaintiff agrees that Lesher testified that 
she had such concerns but denies that Lesher actu-
ally had such concerns or that any such concerns 
were reasonable based on the fact that she was aware 
that some residents keep their front doors open, even 
in the month of December. Ex. A at 209:9. 

 15. During the winter Detective McCrillis tes-
tified in her deposition that it was uncommon to see 
the apartment doors open. 

 RESPONSE: Plaintiff agrees that McCrillis 
testified in her deposition that it was uncommon to 
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see the apartment doors open during the winter 
months. Plaintiff denies that it was uncommon for 
residents to keep their front doors open based on 
Lesher’s prior experience and on the fact that 
McCrillis herself encountered an open front door at 
BCC just a “couple days” before December 9, 2010 
when a resident was cooking. Ex. F at 22:3-17. Plain-
tiff further denies that it was uncommon for residents 
to keep their front doors open based on BCC owner, 
Carl Schultz (“Schultz”), informing the media that 
Mr. Ellison “was constantly in his unit, with the door 
open to get fresh air.” See BCC Interrogatory Answers, 
attached as Exhibit G, at No. 40 and December 9, 
2010 Associated Press Article, attached as Exhibit H. 

*    *    * 

 17. Based on Detective McCrillis’ experience as 
a police officer, an open door to a residence could be 
the result of a crime. She believed that she had a 
reasonable suspicion that a crime had occurred in Mr. 
Ellison’s apartment. 

 RESPONSE: Plaintiff agrees that McCrillis 
testified that based on her experience as a police 
officer, an open door to a residence could be the result 
of a crime but denies she believed she had a reasona-
ble suspicion that a crime had occurred because of her 
experience as a BCC security guard and notice that 
an open door to a residence could be the result of a 
resident cooking dinner. Ex. F at 22:3-17. 

*    *    * 
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 19. When Officer Lesher first looked into the 
apartment there was a black male sitting on the 
couch shaking and jerking uncontrollably. 

 RESPONSE: Plaintiff agrees that Lesher 
testified that when she first looked into the apart-
ment there was a black male sitting on the couch 
shaking and jerking uncontrollably but denies the 
substance of the statement based on the testimony of 
McCrillis, who was in the doorway at the same time 
as Lesher, and who makes no mention of Mr. Ellison 
“jerking uncontrollably.” Ex. A at 286:22. McCrillis 
testified that when they first encountered Mr. Ellison, 
“he was kind of nonchalantly leaning on his cane” in a 
“relaxed position.” Ex. F at 20:7. 

 20. In describing Mr. Ellison’s behavior when 
the officers first looked into his department [sic], 
Detective McCrillis described him as nonchalant but 
also noted that he was agitated. 

 RESPONSE: Plaintiff agrees that in describing 
Mr. Ellison’s behavior when the officers first looked 
into his department [sic], McCrillis described him as 
nonchalant but also noted that he was agitated; 
Plaintiff notes that these adjectives are inconsistent if 
not mutually exclusive. 

 21. Officer Lesher did not ask Mr. Ellison who 
he was or what his name was. There was not a whole 
lot of time to have a discussion. 

 RESPONSE: Plaintiff agrees that Lesher 
testified that she did not ask Mr. Ellison who he was 
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or what his name was. Plaintiff denies that there was 
not a whole lot of time to have a discussion because, 
based on the testimony of McCrillis, a discussion in 
fact was had between them and Mr. Ellison, during 
which discussion Mr. Ellison was asked if he was 
okay and responded that he was okay. Ex. F at 21:10. 

 22. When Office [sic] Lesher and Detective 
McCrillis asked Mr. Ellison if he was okay he yelled 
and said what do you think is wrong with me? He also 
cursed which was not a response she expected to hear. 

 RESPONSE: Plaintiff denies that when Lesher 
and McCrillis asked Mr. Ellison if he was okay he 
yelled and said what do you think is wrong with me? 
based on McCrillis testimony that Mr. Ellison was 
asked if he was okay and responded that he was okay. 
Ex. F at 21:10. Plaintiff denies that Mr. Ellison cursed 
based on McCrillis’ testimony. Ex. F at 21:10. 

 23. Officer Lesher announced who she and 
Detective McCrillis were and asked Mr. Ellison if he 
was okay. As to why she did not ask him his name, he 
was shaking and she wanted to know what was 
wrong with him before she needed to know his name. 
She assumed something was wrong with him. 

 RESPONSE: Plaintiff denies that Lesher an-
nounced who she and McCrillis announced who they 
were based on the testimony of Christie Harris, Mr. 
Ellison’s next door neighbor who stated at her deposi-
tion that prior to going outside to investigate the 
noises she heard, “[w]asn’t nobody saying nothing.” 



App. 49 

See Christie Harris Deposition Transcript, attached as 
Exhibit K, at 54:17. 

 Plaintiff agrees that Mr. Ellison was asked if he 
was okay and responded that he was okay. Ex. F at 
21:10. Plaintiff denies Mr. Ellison was shaking and 
denies that she wanted to know what was wrong with 
him before she needed to know his name based on 
McCrillis [sic] testimony that Mr. Ellison “was kind of 
nonchalantly leaning on his cane” in a “relaxed 
position.” Ex. F at 20:7. Plaintiff agrees that Lesher 
testified she assumed something was wrong with him 
but denies the substance of the statement based on 
the fact that she never called for any medical services 
for Mr. Ellison and McCrillis’ testimony that when 
Mr. Ellison said he was okay, she did not have any 
concerns about his well-being. Ex. A at 282:10 and Ex. 
F at 21:14. 

 24. Officer Lesher did not know what was going 
on in the apartment. 

 RESPONSE: Plaintiff denies that Lesher did 
not know what was going on in the apartment based 
on the fact that, by looking at Mr. Ellison who was 
sitting on his couch leaning on his cane, she was 
observing exactly what was going on in the apart-
ment. Ex. F at 20:7. 

 25. Mr. Ellison seemed to Detective McCrillis to 
be holding something back. That and the appearance 
of his apartment led her to believe that something 
else was going on. 
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 RESPONSE: Plaintiff agrees that McCrillis 
testified that Mr. Ellison seemed to her to be holding 
something back but denies the substance of state-
ment based on her testimony that he did not seem to 
be hiding anything when she first contacted Mr. 
Ellison. Ex. F at 20:16. Plaintiff agrees that McCrillis 
testified it was that and the appearance of his apart-
ment which led her to believe that something else 
was going on but denies that the condition of Mr. 
Ellison’s home gave her a basis to enter it based on 
photographs of Mr. Ellison’s home from the doorway. 
Ex. B at 1.2 

 26. Detective McCrillis had no preconceived 
notion of what to expect from Mr. Ellison when she 
encountered him. She did not believe that he was 
mentally ill. 

 RESPONSE: Plaintiff agrees that McCrillis 
testified that she had no preconceived notion of what 
to expect from Mr. Ellison when she encountered him 
but denies the substance of the statement insofar as 
she had prior experience with him, specifically on 
May 25, 2010 and denies this statement on the basis 
that Schultz has stated that Mr. Ellison “was con-
stantly in his unit, with the door open to get fresh 
air.” Ex. 1 and Ex. H. Plaintiff agrees that she did not 
believe that he was mentally ill. 

 
 2 Note the medical equipment wrappers, cane and blood 
stain in the foreground would not have been present when 
Lesher and McCrillis first entered the apartment. 
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*    *    * 

 28. Detective McCrillis testified in her deposi-
tion that Mr. Ellison never stopped coming at the 
officers. Exhibit 2 page 133, lines 19-20. 

 RESPONSE: Plaintiff agrees that McCrillis 
testified in her deposition that Mr. Ellison never 
stopped coming at the officers but denies the sub-
stance of the statement insofar as Lesher testified 
that throughout the struggle, Mr. Ellison repeatedly 
asked, the officers to get out of his apartment and 
indicated that he just wanted to be left alone, and 
McCrillis has testified that Lesher demonstrated her 
strength and pulled Mr. Ellison outside his apart-
ment. Ex. A at 307:2 and Ex. F at 145:24-146:5. 

 29. Officer Lesher and Detective McCrillis did 
not have time to have a major conversation with 
Mr. Ellison because he came at them pretty much 
immediately. Mr. Ellison got up off the couch before 
Detective McCrillis broke the threshold of the door 
frame and walked inside. Officer Lesher thought Mr. 
Ellison was going to get up and shut the door on her. 
Exhibit 1, page 269, lines 2-8. 

 RESPONSE: Plaintiff denies that Lesher and 
McCrillis did not have time to have a major conversa-
tion with Mr. Ellison because he came at them pretty 
much immediately based on the testimony of McCrillis 
that a conversation in fact was had with Mr. Ellison, 
during which time he was asked if he was okay and 
responded that he was okay prior to McCrillis walk-
ing in his home. Ex. F at 21:10. Plaintiff denies that 
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Mr. Ellison got up off the couch before Detective 
McCrillis broke the threshold of the door frame and 
walked inside as McCrillis herself has testified that 
Mr. Ellison was stilled [sic] seated on his couch when 
she entered his home and that it was after she 
walked in to the apartment he got up from his couch 
and went toward his front door, near the officers. Ex. 
F at 17:19. In her report, McCrillis wrote “when he 
got mouthy with me I – I walked in and asked him 
what his problem was and that’s what he – when he 
got mad, I asked him what was going on.” Ex. B at 41. 
Plaintiff agrees that Lesher thought Mr. Ellison was 
going to get up and shut the door on her, and further 
she knew that it was his legal right to do so. Ex. A at 
281:13 and 280:15. 

 30. In the same motion as he was getting up 
Mr. Ellison told Officer Lesher to leave him alone. 
She did not walk out because she did not know what 
had gone on in the apartment and she wanted to 
check on his welfare. The table was broken and she 
didn’t know what had gone on. 

 RESPONSE: Plaintiff agrees that as he was 
getting up Mr. Ellison told Lesher to leave him alone. 
Plaintiff denies that she did not walk out because she 
did not know what had gone on in the apartment and 
that she wanted to check on his welfare because, by 
that time, Mr. Ellison told the officers that he was 
okay and he was previously noted to be seated on his 
couch, “kind of nonchalantly leaning on his cane” and 
in a “relaxed position.” Ex. F at 21:10 and 20:7. 
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 31. Officer Lesher was also concerned about the 
situation in the apartment due to the fact that things 
were thrown around and the behavior of Mr. Ellison. 
Exhibit 1, page 271, line 6-10. 

 RESPONSE: Plaintiff denies that Lesher was 
concerned about the situation in the apartment at all, 
based on McCrillis’ testimony that he said he was 
“okay.” Ex. F at 21:10. This is also based on Lesher’s 
testimony that after Mr. Ellison told her to “leave him 
alone,” she continued to prod him despite her belief 
that he was a BCC resident and despite her under-
standing that he wanted to be left alone. Ex. A at 
266:7 and 274:9. Plaintiff denies that Mr. Ellison’s 
behavior was reasonably suspicious based on his clear 
responses to the officers’ questions about his well-
being and his natural reaction to individuals entering 
his home without consent and aggressively asking 
him “what is your problem?” after advising them that 
he wished to be left alone. Ex. B at 41. Finally, not 
that it matters, but Plaintiff denies that things were 
thrown around Mr. Ellison’s apartment based on 
photographs of the apartment. Ex. B at 1. 

 32. From the time Officer Lesher first saw 
Mr. Ellison twitching and shaking until she asked 
him if he was okay seconds passed. Exhibit 1, page 
272, lines 6-9. 

 RESPONSE: Plaintiff denies that Mr. Ellison 
was twitching and shaking based on McCrillis [sic] 
testimony that “he was kind of nonchalantly lean-
ing on his cane” in a “relaxed position.” Ex. F at 20:7. 
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Plaintiff agrees that Lesher asked him if he was okay 
before anyone walked in his home. Ex. F at 21:10. 

 33. When Mr. Ellison told Officer Lesher to 
leave him alone she could have left but she felt like 
she would have been negligent. She did not force 
herself on him. Exhibit 1, page 272, lines 13-23. 

 RESPONSE: Plaintiff agrees that Lesher 
testified that when Mr. Ellison told her to leave him 
alone she could have left but she felt like she would 
have been negligent but denies the substance of the 
statement based on her testimony that she does not 
even know what Mr. Ellison could have said that 
would have resulted in her leaving him alone and 
walking away. Ex. A at 274:9. She stated that, though 
she understood that he wanted to be left alone, she 
decided that she was not going to leave him alone. 
Ex. A at 274:16. Plaintiff denies that Lesher did not 
force herself on him also based on this testimony. 

 34. To the best of Officer Lesher’s recollection, 
she knocked on the door and announced Little Rock 
Police. She saw Mr. Ellison on the couch and she said 
are you okay? He responded what do you think or 
what does it look like and she said we are here to 
make sure you are okay. As she looked around she 
noticed the broken table and the apartment in disar-
ray. Detective McCrillis then asked if [sic] was alone 
and Officer Lesher believes he said what does it look 
like? Officer Lesher then asked if he was alone and he 
said just leave me alone, got up off the couch and 
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came at her with a fist. Exhibit 1, page 279, lines 17-
25; page 280, lines 1-4. 

 RESPONSE: Plaintiff agrees that Lesher and 
McCrillis testified consistent with the above state-
ments at their depositions but denies the substance of 
most of the statements based on the fact that Lesher 
was silent about knocking on his door during her 
Detective Division statement and yet testified that 
she did knock at her deposition. Ex. A at 359:21-
360:13 and 279:17. Plaintiff also denies that Lesher 
announced who she and McCrillis announced who 
they were based on Christie Harris’ testimony. Ex. K 
at 54:17. Plaintiff agrees that Mr. Ellison was asked if 
he was alone and responded consistently with 
McCrillis [sic] testimony, conveying at least that he 
was, in fact, alone. 

 35. Mr. Ellison appeared to be alone but she 
could not see in the other rooms of the apartment. 
Exhibit 1, page 20, lines 13-14. 

 RESPONSE: Plaintiff agrees that Mr. Ellison 
appeared to be alone based on the fact that Mr. 
Ellison was sitting on his couch leaning on his cane 
alone. Ex. F at 20:7. 

 36. Officer Lesher did not know what was 
wrong with Mr. Ellison. Exhibit 1, page 281, line 4. 

 RESPONSE: Plaintiff agrees that Lesher 
testified that she did not know what was wrong with 
Mr. Ellison but denies the substance of the statement 
and denies that anything was wrong with him based 
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on McCrillis’ testimony as to her observations of him 
and that told the officers that he was okay. Ex. F at 
21:14. 

*    *    * 

 38. Officer Lesher and Detective McCrillis 
made it about a foot into Mr. Ellison’s apartment 
before they had physical contact with him. When he 
got up off his couch he was not using his cane and 
was not walking with a limp. Exhibit 1, page 283, 
lines 16-25; page 284, line 1. 

 RESPONSE: Plaintiff agrees that Lesher 
testified that she and McCrillis made it about a foot 
into Mr. Ellison’s apartment before they had physical 
contact with him. Plaintiff agrees that Lesher testi-
fied when Mr. Ellison got up off his couch he was not 
using his cane and was not walking with a limp. 

 39. Officer Lesher was in front of the doorway 
and Detective McCrillis was to her left and would 
have been in a position where she would have been 
visible to Mr. Ellison. Both were in the doorway at the 
same time. Exhibit 1, page 286, line 14-25. 

 RESPONSE: Plaintiff denies that Lesher was 
in front of the doorway and Detective McCrillis was to 
her left and would have been in a position where she 
would have been visible to Mr. Ellison based on 
Lesher’s testimony that she was in in [sic] the doorway 
and in front of McCrillis. Ex. A at 286:4-16. Plaintiff 
agrees Lesher would probably have been visible to 
Mr. Ellison but not recognizable as a police officer 
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because the words “POLICE” were written on her 
back and she never turned her back on him prior to 
entering his home. See City Defendants’ Statement of 
Fact No. 9 and Ex. A at 161:18. 

*    *    * 

 106. At some point Officer Boyce saw Mr. El-
lison with what he thought at the time was some sort 
of wooden or bamboo stick in both of his hands. 
Exhibit 4, page 62, lines 20-25; page 63, lines 1-4. 

 RESPONSE: Plaintiff agrees that during a 
prior I.A. statement, Boyce referred to Mr. Ellison’s 
walking cane as a huge wooden or bamboo stick but 
denies Mr. Ellison ever had such a stick based on 
photographs taken of Mr. Ellison’s cane. Ex. B at 16. 

 107. When Officer Boyce first saw Mr. Ellison 
with what he now knows was a cane he was swinging 
it violently over his head. He was very mad and 
agitated. He was swinging it in very quick motions. 
Exhibit 4, Page 64, lines 19-25; page 65, lines 1-3. 

 RESPONSE: Plaintiff agrees that Boyce testi-
fied that when he first saw Mr. Ellison with what he 
now knows was a cane he was swinging it violently 
over his head, that Mr. Ellison was very mad and 
agitated, and he was swinging the cane in very quick 
motions but Plaintiff denies the substance of the 
statements based on the testimony of Lesher, who 
was closer to Mr. Ellison then [sic] was Boyce, and 
who was asked the following set of question [sic] and 
gave the following answers: 
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Q: You indicate in your statement that Mr. El-
lison was swinging the cane over his head 
like a baseball bat. Correct? 

A: Yes. 

Q. And he was standing upright when he did 
that. Correct? 

A: Yes. 

*    *    * 

Q: And can you swing the cane and slowly in 
the circumference or in the area that he was 
doing it? 

A: I don’t recall him ever actually getting to 
swing it. 

*    *    * 

Q: So he wasn’t swinging it at all. Is that true? 

A: Not that I know of. I don’t know. Ex. A at 
326:1-7 and 329:7-20. 

*    *    * 

 109. Officer Boyce thinks that Mr. Ellison was 
trying to hit somebody. Exhibit 4, page 72, lines 16-
21. 

 RESPONSE: Plaintiff agrees that Boyce testi-
fied that he thinks that Mr. Ellison was trying to hit 
somebody. 

 110. Officer Boyce was not surprised that 
Officer Lesher shot Mr. Ellison because he was vio-
lently coming at the officers, including Boyce himself. 
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Officer Boyce pulled his gun and intended to use it. 
The reason he did not do so is because Officer Lesher 
shot first. He believes that he would have shot Mr. 
Ellison if Officer Lesher had not done so. Exhibit 4, 
page 78, lines 14-25; page 79, lines 1-7. 

 RESPONSE: Plaintiff agrees that Boyce testi-
fied as described above. 

 111. Officer Boyce was not going to take a blow 
from the cane and fall back over the second story 
breezeway. Exhibit 4, page 80, lines 22-25; page 81, 
lines 1-3. 

 RESPONSE: Plaintiff agrees that Boyce testi-
fied that he was not going to take a blow from the 
cane and fall back over the second story breezeway. 

 112. Officer Boyce believes that Mr. Ellison pre-
sented an imminent threat of death or serious physi-
cal body injury. Exhibit 4, page 83, lines 11-17. 

 RESPONSE: Plaintiff denies that Boyce be-
lieves Mr. Ellison presented an imminent threat of 
deadly or serious bodily injury based on the fact that 
Lesher testified that she could have walked away but 
did not want to “just give up.” Ex. A at 320:8. Plaintiff 
also denies based on the fact that McCrillis testified 
that she walked out of Mr. Ellison’s apartment and 
“was talking to Lucio and Boyce . . . after the struggle 
. . . when Mr. Ellison was standing back in his apart-
ment . . . [and] there was no fighting going on.” Ex. F 
at 88:8-25. Plaintiff denies that Boyce felt an immi-
nent threat of deadly or serious physical injury based 
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on Lucio testifying that when he arrived at the scene, 
there was no physical altercation in progress, and 
Lesher “wasn’t engaged in a fight . . . ” Ex. O at 81:23 
and 77:12. Plaintiff denies this statement based on 
Lucio’s testimony that Mr. Ellison, whom he de-
scribed as “not muscular,” did not pose a deadly 
threat based on Lucio’s observations, and that Lucio, 
a veteran officer, intended to try to use soft and/or 
hard hand control techniques on Mr. Ellison but did 
not have the opportunity to do so because Lesher shot 
Mr. Ellison first. Ex. O at 189:9, 84:2 and 114:22. 

*    *    * 
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