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QUESTION PRESENTED 

 
 8 U.S.C. § 1252(d)(1) permits judicial review of 
orders of removal if the alien has exhausted all 
administrative remedies available to the alien as of 
right. Where the Board of Immigration Appeals dis-
poses of an alien’s appeal without opinion and adopts 
the decision of the immigration judge, it is unclear 
whether issues referenced in the administrative no-
tice of appeal, but not briefed, have been exhausted. 

 The Petitioner, Nelson Beltranena asserted that 
he had raised the issue of abusive conduct of the im-
migration judge during the removal proceedings 
when he filed his notice of appeal. The Petitioner as-
serted in his notice of appeal that the immigration 
judge denied him due process and a fundamentally 
fair hearing in the removal proceedings. The Peti-
tioner did not detail the immigration judge’s abusive 
behavior in his appellate briefing. The Board disposed 
to the Petitioner’s appeal without opinion, denying 
the appeal. 

 The Court of Appeals for the Third Circuit 
deemed the issue to have been waived for want of 
exhaustion of the issue before the Board of Immi-
gration Appeals, and denied both the Petitioner’s 
petition for review as well as his petition for re-
hearing upon the assertion that it lacked jurisdiction 
over the issue because it was not presented to the 
Board on administrative appeal. The Question Pre-
sented is: 
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QUESTION PRESENTED – Continued 

 
 Whether an alien has sufficiently exhausted his 
administrative remedies sufficient to permit juris-
diction to a federal Court of Appeals to adjudicate a 
petition for review where the agency disposes of an 
appeal on the merits, without opinion, and the under-
lying notice of appeal references the issue that the 
Respondent asserts was not exhausted. 
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RULE 29.6 STATEMENT 

 
 Petitioner, Nelson Beltranena, is an individual, 
not a corporation and does not appear in these pro-
ceedings as a corporation.  
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PETITION FOR WRIT OF CERTIORARI 

 This case involves the assertion of the Petitioner 
that the Court of Appeals erred in its assertion that it 
lacked jurisdiction to adjudicate the Petitioner’s claim 
below that the agency violated his right to due pro-
cess in the removal proceedings on account of the 
prejudicial conduct of the immigration judge during 
the administrative proceedings. The Board of Im-
migration Appeals adjudicated the appeal without 
issuance of a written decision. The appeal was de-
nied. The Court of Appeals determined that it lacked 
jurisdiction over the issue because it was not present-
ed to the agency on appeal, but the Petitioner asserts 
that the issue of the violation of his right to due 
process by the immigration judge was sufficiently 
noticed in his administrative notice of appeal. 

 The Court of Appeals denied both the Petitioner’s 
petition for review and his petition for rehearing, 
though its own precedential decisions have held 
where an issue has been referenced in a notice of 
appeal, the matter has been sufficiently exhausted, 
even where the alien did not reference the issue in 
briefing because briefing to the Board of Immigration 
Appeals is optional. The Third Circuit has not ad-
dressed whether its precedent is applicable where the 
agency issues a determination on the merits of an 
alien appeal, but declines to issue a written decision. 
This is the question the Petitioner presents to this 
Court. There is a split among the Circuit Courts as to 
what constitutes exhaustion, and none has addressed 
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whether the lack of a written decision by the Board 
impacts the assessment of the exhaustion issue. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 None of the opinions issued by the Court of Ap-
peals was reported. The initial decision of the Third 
Circuit was entered on or about February 6, 2014. 
The denial of the Petitioner’s petition for rehearing 
was entered on or about April 14, 2014. The decision 
of the Board of Immigration Appeals was entered on 
or about May 29, 2013. The determination of the 
immigration judge was entered on or about August 
13, 2012. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Judgment of the Court of Appeals was en-
tered on February 6, 2014. The Petitioner’s Petition 
for Rehearing was denied on or about April 14, 2014. 
The jurisdiction of this Court is invoked under 28 
U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

STATUTORY PROVISION INVOLVED 

 8 U.S.C. § 1252(d): 

(d) Review of final orders  

A court may review a final order of removal 
only if –  
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(1) the alien has exhausted all administra-
tive remedies available to the alien as of 
right, and  

(2) another court has not decided the valid-
ity of the order, unless the reviewing court 
finds that the petition presents grounds that 
could not have been presented in the prior 
judicial proceeding or that the remedy pro-
vided by the prior proceeding was inade-
quate or ineffective to test the validity of the 
order.  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Congress has limited the jurisdiction of federal 
courts over alien appeals of final agency determina-
tions to those cases in which the alien has exhausted 
all administrative remedies available to the alien as 
of right. 8 U.S.C. § 1252(d). Though the exhaustion 
requirement is statutory and jurisdictional, the 
question of what acts on the part of a litigant to ex-
haust his remedies is a question of law. The Circuits 
disagree as to what efforts to provide notice on the 
part of an alien is sufficient to meet the exhaustion 
requirement. Some Circuits have held that the pro-
vision of notice in a notice of appeal is sufficient, 
while others have held that the issue must have been 
briefed by the alien. The issue presented here is 
whether an alien has exhausted an issue that was 
referenced in the notice of appeal, but not briefed, 
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where the agency disposes of the appeal on the merits 
without issuance of a written decision/opinion. 

---------------------------------  --------------------------------- 
 

FACTUAL BACKGROUND 

 The Petitioner is Nelson Beltranena, a native 
and citizen of El Salvador. The Petitioner was placed 
into removal proceedings and, as a means to avoid 
removal, sought several forms of relief that required 
continuances to adjudicate. Following the last contin-
uance granted by the immigration judge, the parties 
were set to appear at a hearing on August 13, 2012 
for agency notification regarding the Petitioner’s el-
igibility for a form of relief called prosecutorial discre-
tion. At the hearing, the agency attorney revealed 
that no investigation had been undertaken regarding 
the application for relief. The Petitioner requested a 
continuance to permit the needed adjudication. The 
immigration judge began to speak harshly toward the 
Petitioner’s attorney and the government attorney 
changed his position regarding the continuance. He 
then decided that the application for relief sought by 
the Petitioner would be denied. 

 The immigration judge refused to grant a further 
continuance and entered an order of removal against 
the Petitioner. Petitioner filed a timely appeal and 
noted in his notice of appeal that he asserted that he 
was denied due process in the removal proceedings. 
His administrative brief did not specify the conduct of 
the immigration judge as the basis for his due process 
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claim, but did address the denial of due process. The 
Board denied the Petitioner’s appeal without written 
decision. 

 The Petitioner filed a petition for review and in 
its brief, the Respondent asserted that the Court of 
Appeals had no jurisdiction to consider the due pro-
cess issue related to the conduct of the immigration 
judge because it had not been exhausted. The Court 
of Appeals declined to adjudicate the issue asserting 
a lack of jurisdiction. The Petitioner’s petition for 
rehearing was denied without opinion. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

I. There is a split among the Circuits re-
garding the interpretation of 8 U.S.C. 
§ 1252(d)(1) where the alien has refer-
enced an issue in his administrative no-
tice of appeal, but has not briefed the 
issue and where the agency disposes of 
the appeal without written decision. 

 This case presents a question of first impression 
for this Court that is of extraordinary importance due 
to lack of consensus among the Circuit Courts. Sev-
eral Courts of Appeals, including the Third Circuit, 
have held that the alien’s notice of an issue in a notice 
of appeal is sufficient to meet the exhaustion re-
quirements of 8 U.S.C. § 1252(d). Other Circuits such 
as the Fifth Circuit have held that the alien must 
actually brief the issue to meet the exhaustion 
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requirements. None of the Circuits appears to have 
evaluated the exhaustion requirements in the context 
of the circumstance where the Board affirms the opin-
ion of the immigration judge without opinion. 

 The Immigration and Nationality Act provides 
that Courts of Appeals have jurisdiction to review 
final orders of removal to the extent the alien has 
exhausted all administrative remedies as of right. 
8 U.S.C. § 1252(d)(1). The Third Circuit has held that 
a Court of Appeals lacks jurisdiction to consider 
unexhausted claims that could have been presented 
on administrative appeal but were not. Hoxha v. 
Holder, 559 F.3d 157, 159 (3d Cir. 2009). It has also 
held that aliens are required to raise each claim in 
the administrative proceedings before such claims 
can be presented on judicial review. Abdulrahman v. 
Ashcroft, 330 F.3d 587, 595 (3d Cir. 2003) However, 
where the alien has raised a due process challenge in 
the notice of administrative appeal, the Court retains 
jurisdiction over the issue on judicial review even 
where no brief was filed in the administrative pro-
ceedings. The test was said to be whether the alien 
made some effort to exhaust, albeit insufficient. 
Bhiski v. Ashcroft, 373 F.3d 363, 367 (3d Cir. 2004). 

 Similarly, in Hoxha v. Holder, 559 F.3d 157, it 
was determined that even where the alien submits an 
administrative brief, but neglects to address the issue 
in the briefing on administrative appeal, the Court 
retains jurisdiction and the issue has been suffi-
ciently exhausted to preserve jurisdiction on judicial 
review. (Id. at 157). 
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 Identification of an issue in the alien’s notice of 
appeal filed with the agency satisfies the statutory 
exhaustion requirement if the content of the notice 
of appeal sufficiently apprises the Board of the un- 
derlying basis for the appeal. The failure to argue 
the issue in briefing will not deprive the Court of Ap-
peals of jurisdiction to review the matter on appeal. 
Moreover, the exhaustion requirement is to be in-
terpreted liberally, in the alien’s favor. Joseph v. At-
torney General, 465 F.3d 123, 126 (3d Cir. 2006) 
Additionally, though the agency regulations requires 
the alien to identify the basis for the appeal in the 
notice of appeal, there is no requirement that the 
alien file a brief in support of the notice of appeal or 
that any brief filed in support of the notice of appeal 
address the issues outlined in the notice of appeal. 
[Bhiski (supra at 368)]. 

 The Seventh Circuit indicated support for this 
view finding that exhaustion requirements have been 
met if the Board is apprised of the issue through the 
alien’s submissions. [Citing Athehortua-Vanegas v. 
INS, 876 F.2d 38, 240 (1st Cir. 1989); see U.S. v. 
Lara-Unzueta, 2005 U.S. App. LEXIS 29597 (May 24, 
2005)]. 

 The Eleventh Circuit for its part has taken a 
different position, finding that articulation of an issue 
in briefing is required to meet the exhaustion re-
quirements, Bayro v. Reno, 142 F.3d 1377 (11th Cir. 
1998). [See also Townsend v. U.S. INS, 799 F.2d 179 
(5th Cir. 1986) (finding that the failure to sufficiently 
articulate issues amounts to no appeal, irrespective 
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of the timely filing of a notice of appeal. See analysis 
provided in Athehortua-Vanegas v. INS (supra at 
240)]. 

 In his administrative notice of appeal, the Peti-
tioner stated clearly: “The decision of the Immigra-
tion Judge was arbitrary, capricious, an abuse of 
discretion, against the weight of the evidence and a 
denial of due process and fundamental fairness.” (AR 
45). In his brief submitted in support of his adminis-
trative appeal, the Petitioner asserted that the deci-
sion of the immigration judge was a denial of due 
process and fundamental fairness. (AR 27). The sum 
and substance of the content of the Petitioner’s ad-
ministrative briefing was that the conduct of the im-
migration judge was abusive. Though the Petitioner’s 
administrative brief did not reference specific quotes 
made by the immigration judge, it asserted that the 
sum and substance of the immigration judge’s legal 
determinations and conduct deprived the Petitioner 
of due process in the removal proceedings, resulting 
in proceedings that were fundamentally unfair. 

 These were the same arguments raised by the 
Petitioner that were presented to the original panel. 
The difference between what was presented on ad-
ministrative appeal and what was presented before 
the original panel was that the briefing presented 
here cited specific quotes from the administrative 
record regarding the abusive conduct of the immi-
gration judge and there was no specific reference 
included in the administrative brief. 
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 There was sufficient content presented in the 
Petitioner’s administrative notice of appeal to inform 
the Board that the legal rulings, as well as the con-
duct of the immigration judge toward the Petitioner 
and his legal representative rendered the proceedings 
fundamentally unfair, depriving the Petitioner of due 
process. Importantly, the Board’s decision indicates 
that it chose to render its determination on what it 
perceived to be the “correctness” of the decision en-
tered by the immigration judge rather than consider 
the plain assertion of the Petitioner that the im-
migration judge’s process of reaching that decision, 
deprived him of due process. That the Petitioner 
complained of errors and abuse of discretion in the 
ultimate determination rendered by the immigration 
judge did not require the Board’s conclusion that the 
manner in which the adjudication was conducted 
raised no due process concerns. Both of the Peti-
tioner’s challenges were plainly raised in his notice of 
administrative appeal. The Board’s decision to focus 
on the outcome reached by the immigration judge 
rather than the process she used to reach that out-
come does not establish that the Board was not 
provided notice that the Petitioner raised both due 
process and legal issues in his administrative appeal. 

 Notwithstanding the Circuit split, none of the 
Courts of Appeals appears to have addressed the is-
sue of whether the exhaustion requirements are met 
where the alien references an issue in a timely filed 
notice of appeal, but does not brief the issue where 
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the agency adjudicates the merits of the appeal but 
does not issue a written decision. 

 The Petitioner requests that the Petition for writ 
of certiorari be granted to resolve the circuit split re-
garding what constitutes exhaustion for the purposes 
of 8 U.S.C. § 1252(d) where the Board enters a deci-
sion on the merits of the appeal, but declines to issue 
a written decision. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For all the aforementioned reasons, Petitioner 
respectfully asks that his petition for certiorari be 
GRANTED. 

Sincerely, 

SANDRA GREENE, ESQUIRE 
GREENEFITZGERALD 
 ADVOCATES & CONSULTANTS 
2575 Eastern Boulevard, 
 Suite 208 
York, Pennsylvania 17402 
Counsel for Petitioner 
Sandralgreene998@cs.com 
(717) 755-8188 
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NOT PRECEDENTIAL 
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NELSON BELTRANENA,  
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February 6, 2014  
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ALDISERT, Circuit Judges 

(Filed: February 12, 2014) 

----------------------------------------------------------------------- 

OPINION 

----------------------------------------------------------------------- 

PER CURIAM 
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 Nelson Beltranena (“Beltranena”) petitions for 
review of the Board of Immigration Appeals’ final 
order of removal. For the reasons that follow, we will 
deny the petition for review. 

 Beltranena, a native and citizen of El Salvador, 
entered the United States in April, 2002 as a visitor 
authorized to remain for six months. He remained 
beyond that time, and, on May 1, 2008, the Depart-
ment of Homeland Security (“DHS”) initiated removal 
proceedings against him pursuant to 8 U.S.C. 
§ 1227(a)(1)(B) by filing a Notice to Appear in Immi-
gration Court. On June 9, 2009, Beltranena appeared 
with counsel, conceded the charge, indicated that he 
would be applying for an S visa, and asked for a 
continuance.1 The Immigration Judge granted the 
continuance. After that, Beltranena asked for and 
received numerous continuances. Finally, the case 
was reset for February 7, 2012. On February 7, 2012, 
counsel for Beltranena stated that the S visa applica-
tion “has not been completed” and that he “was 
conferencing briefly with [DHS counsel] about possi-
ble prosecutorial discretion. . . .” A.R. 87. The IJ 

 
 1 Under 8 U.S.C. § 1101(a)(15)(S), a person in possession of 
critical reliable information concerning a criminal organization 
or enterprise who is willing to supply or has supplied such 
information to federal or state law enforcement authorities and 
whose presence in the United States the Attorney General 
determines is essential to the success of an authorized criminal 
investigation or prosecution is eligible to receive one of the 
limited number of S visas that are issued each year. See 8 
C.F.R.§ 214.2(t)(l), (4). 
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generously again agreed to postpone the case, and it 
was reset for August 13, 2012. 

 At the hearing on August 13, 2012, Beltranena’s 
counsel stated that the S visa application had been 
returned,2 and that he was not confident that refiling 
it would prove successful. Counsel again asked the IJ 
for another continuance so that he could pursue 
“prosecutorial discretion” with DHS. In light of the 
disclosure that an S visa application was not current-
ly pending, Government counsel would not agree to 
any more continuances. The IJ then asked 
Beltranena’s counsel if he could get the Borough of 
Red Bank Chief of Police to verify that he planned to 
resubmit the S visa application. 

 Counsel said that he could, and the IJ then gave 
him the opportunity to return to court that afternoon 
with the letter. With respect to Beltranena’s alterna-
tive request, Government counsel indicated that 
“prosecutorial discretion” to discontinue removal 
proceedings would not be forthcoming. 

 The hearing continued that afternoon and 
Beltranena’s counsel produced a letter from Chief of 
Police Stephen McCarthy, in which he explained that 
Beltranena had assisted in two investigations; the 
letter did not, however, specifically state that the Red 

 
 2 The administrative record shows that the S visa applica-
tion was returned to the Borough of Red Bank Police Depart-
ment by a U.S. Department of Justice trial attorney because it 
lacked certain documents and endorsements. A.R. 132. 
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Bank police would be resubmitting the S visa applica-
tion. A.R. 131. Counsel explained to the IJ that the 
Chief of Police did not believe “that it would be a 
constructive exercise to go through a resubmission” of 
the S visa application, and counsel thus acknowl-
edged that he was not pursuing any further adjourn-
ments for an S visa. A.R. 116-17. After Government 
counsel made clear that DHS would not exercise its 
prosecutorial discretion to close the case administra-
tively, the IJ denied Beltranena’s motions to continue 
and administratively close the proceedings, and 
ordered him removed to El Salvador. The IJ explained 
that she had no power over DHS’s prosecutorial 
discretion, and, to the extent that she could on her 
own authority close a case administratively, see 
Matter of Avetisyan, 25 I. & N. Dec. 688 (BIA 2012) 
(reversing earlier decision and holding that Immigra-
tion Judges may administratively close cases even if 
the government opposes it), it was not appropriate in 
Beltranena’s case because no S visa application was 
pending and the Government was emphatic that it 
would not exercise its discretion to discontinue re-
moval proceedings. The IJ distinguished Avetisyan on 
the ground that, there, the alien had a visa applica-
tion pending that might have had an impact on the 
outcome of the case. Beltranena, in contrast, had 
come to the end of the road. 

 Beltranena appealed through his same counsel to 
the Board of Immigration Appeals, contending that 
he had established good cause to continue or adminis-
tratively close the proceedings; that he furnished 
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documentary evidence of his cooperation with law 
enforcement, which was the basis for his motion to 
continue to seek prosecutorial discretion; and that the 
IJ failed to properly consider and weigh the evidence 
and equities in his case. In his brief, Beltranena 
discussed the 2011 memorandum issued by Immigra-
tion and Customs Enforcement Director John Morton 
regarding prosecutorial discretion.3 On May 29, 2013, 
the Board affirmed without opinion the decision of 
the IJ. See 8 C.F.R. § 1003.1(e)(4). 

 Beltranena has petitioned for review. We have 
jurisdiction under 8 U.S.C. §§ 1252(a)(1) and (b)(1) to 
review final orders of removal, and, under Khan v. 
Att’y Gen. of U.S., 448 F.3d 226, 233 (3d Cir. 2006), we 
have jurisdiction to review the denial of an alien’s 
request for a continuance. Through new counsel, 
Sandra Greene, Esquire, Beltranena contends that 
the IJ erred in denying any further continuances 
where she directed Beltranena to obtain a specific 
piece of evidence and then deemed it irrelevant once 
it was obtained; where she ignored the Government 
attorney’s failure to come to the hearing prepared to 
proceed; and where her conduct toward Beltranena 
and his former counsel was hostile and biased. 

 
 3 See John Morton, U.S. Immigration & Customs Enforce-
ment, Exercising Prosecutorial Discretion Consistent With the 
Civil Immigration Enforcement Priorities of the Agency for the 
Apprehension, Detention, and Removal of Aliens (June 17, 2011), 
available at http://www.ice.gov/doclib/secure-communities/pdf/ 
prosecutorial-discretion-memo.pdf. 
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 We will deny the petition for review. Where, as 
here, the Board affirms a decision of the IJ without 
opinion, we review the IJ’s opinion. Dia v. Ashcroft, 
353 F.3d 228, 245 (3d Cir. 2003) (en banc). An IJ may 
“grant a motion for continuance for good cause 
shown.” 8 C.F.R. § 1003.29. We review an IJ’s decision 
to deny a continuance for abuse of discretion, see 
Ponce-Leiva v. Ashcroft, 331 F.3d 369, 377 (3d Cir. 
2003), and will reverse it only if the decision is arbi-
trary, irrational or contrary to law, see Hashmi v. Att’y 
Gen. of U.S., 531 F.3d 256, 259 (3d Cir. 2008). There 
are no bright-line rules for resolving whether the 
denial of a continuance constitutes an abuse of discre-
tion; the issue “must be resolved on a case by case 
basis according to the facts and circumstances of each 
case.” Ponce-Leiva, 331 F.3d at 377 (quoting Baires v. 
Immigration & Naturalization Serv., 856 F.2d 89, 91 
(9th Cir. 1988)). Relevant considerations may include 
the nature of the alien’s claim. Baires, 856 F.2d at 91; 
Hashmi, 531 F.3d at 259-61. 

 The authority to exercise prosecutorial discretion 
in immigration cases lies solely with the Department 
of Homeland Security as the federal agency responsi-
ble for the administration and enforcement of federal 
immigration law. See 8 U.S.C. § 1103(a). The De-
partment may exercise that discretion at any stage of 
the removal process, including at the review stage, 
and even after we deny a petition for review. See Reno 
v. American-Arab Anti-Discrimination Committee, 
525 U.S. 471, 483-85 (1999). See also 8 C.F.R. § 241.6. 
Only DHS, and not the IJ, may entertain a request 
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for the exercise of prosecutorial discretion. See Matter 
of Quintero, 18 I. & N. Dec. 348 (BIA 1982). The 
factors that determine whether a continuance should 
be granted are much the same as the factors the 
Board identified in Avetisyan for administratively 
closing a case, and include the likelihood that the 
alien will succeed on an application or petition that is 
being pursued outside of removal proceedings, and 
the anticipated duration of the closure. See 25 I. & N. 
Dec. at 696. 

 Here, Government counsel made clear at the 
August 13, 2012 hearing that DHS had decided not to 
exercise discretion in Beltranena’s favor. A.R. 105-06, 
123 (“[T]he Government has made a determination at 
this point that it will not exercise prosecutorial 
discretion”). In addition, former counsel conceded that 
he had up-to-date information that the Red Bank 
police would not be resubmitting the S visa applica-
tion. The IJ then determined that Beltranena did not 
establish good cause to continue the proceedings 
because he conceded that he had no applications for 
relief pending and because he sought a further post-
ponement only so that he could continue to pursue 
prosecutorial discretion, despite Government coun-
sel’s statement that prosecutorial discretion would 
not be forthcoming. That decision was an appropriate 
exercise of the IJ’s discretion because there was no 
basis in the record to predict that any future action 
regarding removal would be favorable to Beltranena. 
See Contreras v. Att’y Gen. of U.S., 665 F.3d 578, 587 
(3d Cir. 2012) (no abuse of discretion in denying 
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request for continuance where continuance would be 
indefinite and there was only speculative possibility 
that relief sought would be available); Khan, 448 F.3d 
at 235 (same). 

 Beltranena contends that the IJ abused her 
discretion by ordering him to obtain a piece of evi-
dence and then deeming it irrelevant, and by ignoring 
Government counsel’s failure to come to the hearing 
prepared to proceed. See Petitioner’s Brief, at 2, 4, 19-
20. These contentions are meritless. Former counsel 
returned with a letter from Chief McCarthy but it 
contained no assurance that the police department 
would resubmit the S visa application. Former coun-
sel then properly conceded that he had run out of 
options with respect to an S visa. In agreeing with 
former counsel, the IJ did not deem the evidence 
irrelevant to the issue of whether proceedings should 
be continued or closed. In addition, the record leaves 
no doubt that Government counsel was adequately 
prepared to address the prosecutorial discretion 
issue. 

 Last, we lack jurisdiction to review current 
counsel’s claim that the IJ’s hostile conduct toward 
former counsel and bias interfered with Beltranena’s 
right to a full and fair hearing, see id. at 49, because 
the issue was not raised with the Board. A petitioner 
must exhaust all administrative remedies available 
as a prerequisite to raising a claim before this Court. 
8 U.S.C. § 1252(d)(1); Wu v. Ashcroft, 393 F.3d 418, 
422 (3d Cir. 2005). Failure to present an issue to the 
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agency constitutes a failure to exhaust. See Lin v. 
Att’y Gen. of U.S., 543 F.3d 114, 119-20 (3d Cir. 2008).  

 In any event, if we could reach the issue, we 
would reject it as plainly meritless because it finds no 
support whatsoever in the record.  

 For the foregoing reasons, we will deny the 
petition for review. 
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U.S. Department of Justice 
Executive Office for 
Immigration Review 

Falls Church, Virginia 22041 

Decision of the
Board of Immigration 
Appeals 

 
File: A086 960 724-Newark, NJ 

 Date: MAY 29 2013 

In re: NELSON ARMANDO BELTRANENA 
 a.k.a. Nelson Beltranena 

IN REMOVAL 

PROCEEDINGS APPEAL 

ON BEHALF OF RESPONDENT: 
 Steven Lyons, Esquire 

APPLICATION: Administrative closure; adjournment 

 ORDER: The Board affirms, without opinion, 
the results of the decision below. The decision below 
is, therefore, the final agency determination. See 8 
C.F.R. § 1003.1(e)(4). 

/s/ Sharon C. Hoffman                
FOR THE BOARD 
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UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION 

REVIEW UNITED STATES IMMIGRATION COURT 
NEWARK, NEW JERSEY 

 File: A086-960-724 August 13, 2012 

In the Matter of 

 
NELSON ARMANDO 
BELTRANENA 

  RESPONDENT 

)
) 
) 
) 

IN REMOVAL 
PROCEEDINGS 

 
CHARGES: Section 237(a)(1)(B) – deportable –  
 remained longer than permitted. 

APPLICATIONS: Motion to administrative close or 
 to adjourn by the respondent. 

ON BEHALF OF RESPONDENT: STEVEN LYONS 

ON BEHALF OF DHS: VICTOR V. YEE 

 
ORAL DECISION OF THE IMMIGRATION JUDGE 

 The respondent, who is a male native and citizen 
of El Salvador born on July 29, 1971 (Exhibit 3), was 
placed in removal proceedings with issuance of a 
Notice to Appear on April 20, 2009. On June 9, 2009, 
the respondent appeared in Court with counsel and 
through counsel admitted the truth of the allegations 
contained in the Notice to Appear and conceded 
deportability as charged and the charge was sus-
tained. 



App. 12 

 El Salvador was designated by the respondent as 
the country of removal if required, and respondent 
announced his desire to apply for voluntary depar-
ture. 

 On June 9, 2009, through counsel, the respon-
dent explained that it was his intention to make 
application for an S visa. Ms. Bradshaw explained 
that a visa petition had been previously denied by a 
petitioner who did not re-file any visa petition on the 
respondent’s behalf. So, put in other words, this 
Court has been aware of the respondent’s efforts to 
seek an S visa from the Department of Homeland 
Security, an application that cannot be filed before an 
Immigration Judge, for more than three years. 

 In fact, it is also noted that by agreement of the 
parties in hearings off the record, this proceeding was 
adjourned on March 22, 2010 and on August 6, 2010 
for the same reasons, proceedings having been ad-
journed earlier evidently on the record as well. There 
have been repeated efforts by the respondent to 
explain to the Court the status of his efforts. 

 On June 9, 2009, the respondent provided the 
Court with Exhibit 2, a letter written to Counsel 
Martin C. Liu, who is obviously the owner of the law 
firm, received in the courtroom on June 9, 2009, from 
Lieutenant Eliot Romas, of the Red Bank Police 
Department. This letter generally confirmed that the 
respondent had been a cooperating witness in a case. 
The essence of that letter has been repeated in a 
more detailed letter filed in Court today, August 13, 
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2012, obtained during a recess in proceedings. That, 
put simply, this case has remained the same over 
time. The letter before the Court, admitted into the 
record as Exhibit 4, by current Chief of Police Ste-
phen McCarthy, validates that the respondent has 
been a cooperating witness in the past. 

 Exhibit 3 is a copy of a Form I-854, this infor-
mation was likely filed with the Department of 
Homeland Security USCIS at some point, because, 
among the evidence in this case is Exhibit 3A, a letter 
from Lieutenant Eliot Ramos confirming that the 
application had been received by the United States 
Department of Justice but had been returned. This 
letter was filed in Court on August 6, 2010. Put 
simply, more than two years ago, the respondent and 
the Court were aware that the S visa application had 
been returned. In the meantime, the respondent led 
the Court to believe that the application would be re-
filed. 

 On August 6, 2010, proceedings were adjourned 
to January 25, 2011 on the status of an S visa appli-
cation, an adjournment agreed to off the record. 
Again, on October 26, 2011, proceedings were ad-
journed while respondent’s counsel still made efforts 
to get information from the Red Bank Police Depart-
ment so that the respondent might make an S visa 
application again. This Court’s hearing notices, which 
were are all a part of this record, confirm this. 

 Although records were not made of these hear-
ings, the hearing notices are clear. It goes without 
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saying that on May 17, 2011 as well, proceedings 
were adjourned by agreement on the possibilities of 
the respondent’s S visa. 

 The respondent moves to postpone the case so 
that he might have an opportunity to make an appli-
cation for an S visa with the United States Depart-
ment of Justice. These visas are not something over 
which Immigration Judges have jurisdiction, and, 
with regard to the record in this case, the record is 
clear that this Court has permitted continuances 
pertaining to an S visa for years. The Court is con-
vinced, due to the passage of time, that the S visa 
application that was returned in 2010 will not likely 
be re-filed given the record in this case. But, before 
we even go further with regard to this decision, the 
record reflects years of adjournments so that the 
respondent could attempt to classify himself as an S 
visa holder, but all without success. 

 Respondent now moves to adjourn the case in 
part so that he might make an application for an S 
visa. His attorney indicates that he believes that the 
letter of August 13, 2012 somehow distinguishes itself 
from the past, but, obviously, the letter of August 13, 
2012 does not state anything about the police de-
partment being interested in assisting the respondent 
to make any applications before the Department of 
Homeland Security or the Department of Justice 
regarding any application for an S visa. 

 With regard to this case, the motion to adjourn 
with regard to the respondent’s efforts to secure an S 
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visa is also opposed by the Department of Homeland 
Security because of the passage of time and also 
because it is not likely that the application might be 
filed given the record in this case. The August 6, 2010 
filing by the respondent (Exhibit 3A) makes plain 
that time has passed, now more than two years, but 
nothing has been done to try to secure an S visa from 
any agency of the United States Government on the 
respondent’s behalf. Given that, the Court would note 
that in Matter of Hashmi, 24 I&N Dec. 785 (BIA 
2009), the Board of Immigration Appeals outlined 
what might constitute good cause to adjourn a case. 
This Court cannot find that good cause exists. The 
Department of Homeland Security is opposed, there 
is no evidence that the respondent is prima facie 
eligible for any S visa given the fact that there is no 
application even pending at this time, this Court has 
no jurisdiction over such an application, and, there is 
no evidence that the respondent has exercised any 
diligence to try to secure cooperation or to try to 
secure a re-filing such that it might actually be done. 
What the Court means here is that there is no indica-
tion in the record that there will ever be an applica-
tion for the respondent to receive an S visa in the 
future. Finally, the record reflects many adjourn-
ments over many hearings, now for more than two 
years, to afford the respondent with an ample oppor-
tunity to try to secure that status. 

 The Court finds that good cause does not exist to 
adjourn the case so that the respondent might apply 
for an S visa. 
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 The respondent moves, in the alternative, that 
this Court adjourn the case so that the respondent 
can continue to confer with the Department of Home-
land Security about whether the Department of 
Homeland Security might be willing to exercise its 
prosecutorial discretion to administratively close or 
maybe even terminate these proceedings at its discre-
tion. Clearly, these are applications over which this 
Court has no jurisdiction. 

 The parties, obviously, have talked about this in 
this particular case in the past. This record reflects 
that on February 7, 2012, given the hearing notice 
issued to the parties in the case, these proceedings 
were adjourned specifically on whether to close the 
case so that the respondent might benefit from the 
program that the Department of Homeland Security 
grants “PD”, or prosecutorial discretion in certain 
instances. Not all cases receive discretion from the 
Department of Homeland Security, this Court would 
note, but some do. 

 On February 7, 2012, then, the proceedings were 
adjourned by more than six months to permit the 
respondent to enter into negotiations about that. 

 There is no evidence in this record that would 
indicate that the Department of Homeland Security 
has received any submissions in writing about the 
possibilities. Counsel for the respondent has stated 
that he did call the Trial Attorney who was in Court 
the last time, Lisa M. Golub-Gonzales, about the 
possibility of prosecutorial discretion. 
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 There is no evidence that the respondent has 
provided the Department of Homeland Security with 
evidence in his case that might convince the Depart-
ment of Homeland Security to exercise its discretion 
because today on the record Assistant Chief Counsel 
announced that he does not intend to exercise prose-
cutorial discretion in this case today and, in addition, 
does not join in a motion to postpone so that clear-
ances might be done along those lines. What the 
Court means to say here is that there is no agreement 
by the Department of Homeland security to have this 
case delayed so that the Department might consider 
refraining from prosecuting it. 

 The respondent’s counsel has argued that there is 
good reason to adjourn. For example, respondent 
owns a restaurant that he told this Court, without 
the availability of an interpreter, is called North of 
the Border, and, his attorney has explained that the 
respondent is a father of two U.S. citizen children. 
That all could be, but, again, this Court has no au-
thority to force the Department of Homeland Security 
to engage in exercising its prosecutorial discretion. 
The attorneys are all supervised by the Department 
of Homeland Security’s Office of Professional Legal 
Advisor or OPLA, and not this Court. 

 This Court has no authority to even make a 
remark about whether the respondent’s application 
for prosecutorial discretion is a worthy one or wheth-
er the Department of Homeland Security’s refusal to 
extend prosecutorial discretion in this case is not a 
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sound decision. That is all because these aspects are 
entirely outside this Court’s authority. 

 Whether the respondent has submitted addition-
al materials to the Department of Homeland Security 
is unknown, but this Court sees no authority that this 
Immigration Judge might have to further adjourn 
this case where the Department of Homeland Securi-
ty does not join in it. In other words, this Court 
cannot find that good cause exists for whether the 
respondent should be granted a continuance to ex-
plore prosecutorial discretion because the respondent 
is thoroughly able to continue to explore that regard-
less of what this Court might do. Put in other words, 
the Department of Homeland Security can exercise 
its discretion at any time, even after this Court issues 
a decision in the case, and, as far as this Court is 
concerned, that is so outside this Court’s authority to 
further discuss that all the Court can say is that, 
where the Department of Homeland Security does not 
join in a motion to postpone for the Department of 
Homeland Security to consider exercising its discre-
tion in a case, the motion should be denied because 
this Court has no jurisdiction over such a request. In 
addition, the motion is denied for another reason and 
that is a lack of apparent diligence. A phone call or 
two to the Trial Attorney and a last minute letter 
from the chief of police dated today, combined with 
the fact that the motion to adjourn is being made on 
the record today, not even made in compliance with 
some of our basic procedural demands, and, even 
more importantly, combined with the fact that it is 
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opposed indicates to this Court a lack of diligence 
by the respondent. To the extent that respondent’s 
counsel has outlined some sympathetic factors about 
the respondent’s case, it is very possible that the 
Department of Homeland Security is not aware of 
these sympathetic factors because the respondent has 
not been diligent about letting the Department know 
about them. 

 Good cause does not exist for an Immigration 
Judge to adjourn a case for the parties to confer when 
they do not want to. 

 Therefore, with regard to the motion to postpone 
for the Department of Homeland Security to consider 
exercise of its prosecutorial discretion, where the 
Department of Homeland Security has already an-
nounced that it will not do so in this case, is denied. 

 The respondent makes a motion that this Court 
should administratively close proceedings under 
Matter of Avetisyan, 25 I&N Dec. 688 (BIA 2012). 

 The Board of Immigration Appeals has held that 
in certain instances an Immigration Judge, as the 
delegate of the Attorney General, may administra-
tively close a case. First, the Court should weigh all 
relevant factors which include, number one, the 
reason administrative closure is sought. The reason 
administrative closure is sought is for the respondent 
to apparently continue to not make any application or 
to not have any application made on his behalf for an 
S visa. In other words, for the past two years no 
application has been made, yet the respondent seeks 
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administrative closure so that, that might continue to 
not be done. Next, the respondent in the alternative 
seeks administrative closure so that the respondent 
can make an application with the Department of 
Homeland Security that has already been denied on 
the record today – one for prosecutorial discretion. 
Neither of those reasons are sound reasons for this 
Court to administratively close the case. Neither of 
them address any relief that would impact these 
proceedings at this time. 

 An Immigration Judge should also weigh the 
basis for opposition to administrative closure. The 
Department of Homeland Security opposes adminis-
trative closure because there is no pending applica-
tion for an S visa on behalf of the respondent and, 
in addition, because the Department of Homeland 
Security will not exercise its discretion in favor of the 
respondent. The Department of Homeland Security’s 
opposition to administrative closure is reasonable, 
thoughtful, and based on the record before the Court. 
Next, the Court has determined the likelihood that 
the respondent will succeed on any petition, applica-
tion, or other action he or she is pursuing outside of 
removal proceedings. The respondent is not pursuing 
any application at the present time, because the S 
visa has, over the course of years, never been filed 
and there is no other application the respondent can 
make that would affect these proceedings. The re-
spondent is asking for the Department of Homeland 
Security to consider exercising its prosecutorial 
discretion in his favor and that request has already 
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been denied him on the record today. Therefore, there 
is no petition, application, or other action that the 
respondent is pursuing outside of removal proceed-
ings at this time. Respondent’s counsel has outlined 
the respondent’s hopes or anticipated plans about 
what the respondent might do in the future, but there 
is nothing pending. Therefore, there is no basis to 
administratively close the case because the respond-
ent has demonstrated, over the course of years, that 
there is no application that he will file. Next, the 
Court is to consider the anticipated duration of the 
closure. With regard to the anticipated duration of 
the closure, the Court would anticip-ate that there is 
no meaningful way to predict how long this might be. 
Put simply, it is the respondent’s request that this 
Court interfere with the Department’s ability to 
prosecute the case and administratively close the 
case. Speaking frankly, the Court believes that even if 
this Court were to administratively close the case, 
then the Department of Homeland Security would be 
back this afternoon with a motion to re-calendar. 
Such a request, in the opinion of this Court, invites 
only a waste of the judicial resources of this Court 
and the legal resources of the Office of Chief Counsel 
in having to move to re-calendar a case promptly. 

 The Court is to determine the responsibility of 
either party, if any, in contributing to any current or 
anticipated delay. The respondent is solely responsi-
ble for any delay that there has been in these pro-
ceedings. The Court does not accuse the respondent of 
bad faith or misleading this Court and never would. 
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At the same time, there is no evidence that the re-
spondent has used his time in a diligent fashion to try 
to accomplish anything with the time permitted. Two 
years have gone by since the S visa was returned and 
it has never been re-filed. In addition, over six 
months has gone by since February of this year when 
this Court adjourned the case for the respondent to 
press forward with an application for prosecutorial 
discretion by the Department of Homeland Security 
and to the extent that the respondent has done any-
thing the Department of Homeland Security has 
refused him. 

 With regard to the ultimate outcome of removal 
proceedings, the Respondent has announced that he 
does not even seek relief. On the record today, to the 
extent that the respondent has made an application 
for voluntary departure years ago, through counsel, 
he has now withdrawn it. Put in other words, the 
outcome of removal proceedings is that the respond-
ent would be ordered removed for he makes no other 
application for relief. Although he was lawfully ad-
mitted to the United States of America as a visitor, 
and although he has U.S. citizen children, it does not 
appear that the respondent is eligible to make an 
application to adjust his status, nor is there any 
indication that a visa petition is pending on his behalf 
at this time by any relative that might be in a posi-
tion to sponsor him. There is nothing to indicate that 
the Department of Homeland Security might re-paper 
the respondent so as to permit the respondent to 
make an application for cancellation of removal, nor 
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is such a motion even made by the respondent at this 
time. Put simply, the respondent makes no relief 
application that this Court might have jurisdiction to 
consider other than his applications to further delay 
the proceedings through an administrative closure or 
through a continuance. 

 Based on all the considerations in Matter of 
Avetisyan, the application or motion to administra-
tively close certainly must be denied. In addition, this 
case is thoroughly distinguishable from Avetisyan 
inasmuch as in Avetisyan the respondent did have 
pending before him a visa petition that might have an 
impact on the outcome in the case while, in this case, 
no such application is pending at this time. 

 For all those reasons, this Court finds that, even 
under Matter of Avetisyan, the motion by the re-
spondent to administratively close these proceedings 
must be denied. 

 The decision in this case is as follows: 

 
ORDER 

 IT IS ORDERED that the respondent’s motions 
to administratively close these proceedings and/or to 
adjourn these proceedings are each DENIED. 

 IT IS FURTHER ORDERED that respondent 
be removed from the United States of America to 
El Salvador based on the charge of deportability 
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contained in the Notice to Appear and sustained by 
the Court. 

 /s/ Annie S. Garcy
  ANNIE S. GARCY

Immigration Judge 
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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

----------------------------------------------------------------------- 

No. 13-3013 

----------------------------------------------------------------------- 

NELSON BELTRANENA, 

Petitioner 

v. 

ATTORNEY GENERAL OF THE 
UNITED STATES OF AMERICA, 

Respondent 

----------------------------------------------------------------------- 

On Appeal from the Board of Immigration Appeals 
(Agency No. A086-960-724) 

----------------------------------------------------------------------- 

SUR PETITION FOR REHEARING 

----------------------------------------------------------------------- 

Present: McKEE, Chief Judge, RENDELL, AMBRO, 
FUENTES, SMITH, FISHER, CHAGARES, JORDAN, 
HARDIMAN, GREENAWAY, JR., VANASKIE, 
SHWARTZ, and *ALDISERT, Circuit Judges 

 
 * The vote of the Honorable Ruggero J. Aldisert, Senior 
Judge of the United States Court of Appeals for the Third 
Circuit, is limited to panel rehearing. 
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 The petition for rehearing filed by petitioner in 
the above-entitled case having been submitted to the 
judges who participated in the decision of this Court 
and to all the other available circuit judges of the 
circuit in regular active service, and no judge who 
concurred in the decision having asked for rehearing, 
and a majority of the judges of the circuit in regular 
service not having voted for rehearing, the petition 
for rehearing by the panel and the Court en banc, is 
denied. 

 BY THE COURT,

 /s/ Thomas I. Vanaskie
  Circuit Judge
 
Dated: April 14, 2014 
SLC/cc Jacob A. Bashyrov 
  Sandra L. Greene 
  Meadow W. Platt 

 


