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QUESTION PRESENTED FOR REVIEW 

 
 Whether North Carolina violated Petitioner’s 
reasonable expectations of privacy grounded in the 
4th Amendment to the United States Constitution 
when an on-duty firefighter with the Chapel Hill Fire 
Department initiated a traffic stop under the color of 
state authority to detain and investigate Petitioner 
on suspicion of driving while impaired, but while the 
firefighter did not have the requisite training, experi-
ence, or authority to reliably form, confirm, or dispel 
that suspicion. 
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OPINIONS BELOW 

 Petitioner attaches at App. 1-6 the decision of the 
Supreme Court of the State of North Carolina, State 
v. Verkerk, ___N.C.App. ___, 758 S.E.2d 387 (2014). 
Additionally, App. 7-52 contains the opinion of the 
Court of Appeals of the State of North Carolina, State 
v. Verkerk, ___N.C.App.___ 747 S.E.2d 658 (2013). 
At the time of filing this petition, the North Carolina 
reporters had yet to report either decision, so Peti-
tioner can only provide the Southeastern Reporter 
citations at this juncture. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Supreme Court of the State of North Caroli-
na entered a judgment against Petitioner on June 12, 
2014 that reversed the Court of Appeals decision to 
remand the case to further determine constitutional 
issues in the case. The decision restricted Petitioner 
to this Court for further options to litigate her consti-
tutional challenges. As such, this Court’s jurisdiction 
is invoked pursuant to 28 U.S.C. § 1257(a), as Peti-
tioner asserts that North Carolina deprived her of 
rights secured in the Constitution of the United 
States of America and she exhausted the avenue of 
appeal established in the North Carolina court sys-
tem. 

---------------------------------  --------------------------------- 
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CONSTITUTIONAL PROVISIONS 

 This case involves the scope of power available 
for the government to investigate individuals under 
the 4th Amendment to the United States Constitution 
on suspicion of criminal activity. The 4th Amendment 
provides as follows: 

“The right of the people to be secure in their 
persons, houses, and effects, against unrea-
sonable searches and seizures, shall not be 
violated, and no warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation, and particularly describing the 
place to be searched, and the persons or 
things to be seized.” 

 U.S. Const. Amend. IV. 

 As the case is about the extent to which an on-
duty firefighter under state authority can detain 
another for the purpose of an investigation, it also 
incorporates the Due Process Clause of the 14th 
Amendment to Constitution of the United States of 
America, as the clause entitles individuals to due 
process of the law, and by virtue of that, makes the 
4th Amendment applicable to state action in addition 
to actions of the federal government. The Due Process 
Clause of the 14th Amendment provides as follows: 
“No state shall deprive any person of life, liberty, or 
property without due process of law.” 

---------------------------------  --------------------------------- 
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STATEMENT OF THE CASE 

 Petitioner respectfully requests this Court to 
review her question presented after the Supreme 
Court of the State of North Carolina failed to answer 
constitutional matters she challenged at trial, on 
appeal to the Court of Appeals of North Carolina, and 
then ultimately at the Supreme Court of the State of 
North Carolina, and that which are necessary to 
frame what the public should expect with respect to 
privacy rights and authority. The facts of the case are 
as alleged below. 

 A firefighter with the Chapel Hill Fire Depart-
ment activated his fire engine’s lights and sirens in 
an effort to compel Petitioner to pull over and await 
his investigation after several irregularities with her 
driving aroused his suspicion that she may be driving 
while impaired. He first noticed the peculiar nature 
of her driving during his response to a fire alarm 
emitted from a nearby location that another unit with 
the Chapel Hill Fire Department reached before his 
crew arrived to handle the emergency. As the fire-
fighter ordered his fire engine to return to its station, 
he began to follow Petitioner based on this hunch 
that she could be impaired. To no avail, he attempted 
to radio law enforcement to alert them of what he 
perceived as a dangerous situation. He then ordered 
his crew to “light [Petitioner] up,” and she pulled to 
the curb consistent with what town ordinances and 
state law requires of her for when a fire engine acti-
vates its lights and sirens behind a motor vehicle. 
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 When he administered the traffic stop, he con-
ceded at trial that he was not sure if her erratic 
driving was because of her impairment or another 
cause, like a medical condition or mechanical failure. 
This should be expected, as a firefighter does not 
have the experience or training to make a conclusion 
as to impairment to support probable cause. For 
instance, he could not engage Petitioner in Standard-
ized Field Sobriety Tests, procure a chemical analysis 
of her breath, obtain a search warrant for a blood 
analysis, or utilize other tests law enforcement rou-
tinely administers when making a traffic stop. 

 Even though he lacked the training and experi-
ence commensurate with law enforcement, he ap-
proached Petitioner and asked her several questions 
to assess her impairment level. He made that ap-
proach without backup, without protection, and 
without the ability to follow any protocol that would 
protect his safety. The investigation lasted at least 
ten minutes before the firefighter concluded that he 
could not ascertain with confidence whether Petition-
er drove while impaired. In those ten minutes, his fire 
crew remained preoccupied at the location of the 
investigation at the possible expense of the public 
relying on their immediate response to emergencies. 

 Due to the dangerous nature of the place where 
Petitioner stopped her car, the firefighter ordered her 
to drive to a parking lot located within viewing dis-
tance to make her wait for appropriate personnel to 
handle the situation. Following orders, Petitioner 
drove to the parking lot, as she never felt released 
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from the state’s control. Officers with the Chapel Hill 
Police Department showed up as she arrived at the 
parking location and arrested her for driving while 
impaired. Thankfully, no other fire emergencies were 
neglected that night as a result of this incident. 

 At the subsequent trial, Petitioner contested the 
constitutionality of the firefighter’s ability to detain 
her on suspicion of driving while impaired without 
having the means to actually confirm or dispel those 
suspicions. She lost the argument, as the Honorable 
Judge Bushfan denied her motion to suppress, so she 
appealed to the Court of Appeals of the State of North 
Carolina. The Court of Appeals issued its decision on 
September 3, 2013, and remanded the case to superi-
or court for a proper determination of constitutional 
issues in the case. The State of North Carolina ap-
pealed the remand to the Supreme Court of the State 
of North Carolina. 

 On June 12, 2014, the Supreme Court of the 
State of North Carolina opined that there should not 
be a remand to determine those issues. The opinion 
reversed the decision of the Court of Appeals of the 
State of North Carolina, as it held that the previous 
court improperly remanded the case, and reinstated 
the ruling of the trial court. The Supreme Court of 
the State of North Carolina failed to cite authority for 
its opinion and did not answer the constitutional 
questions involved that challenged the firefighter’s 
conduct. Petitioner respectfully requests this Court to 
review her question presented, even to the extent it 
grants the remand the Court of Appeals formerly 
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required, so that the constitutional questions left 
unanswered can be reviewed and the public can 
obtain a proper frame for its privacy expectations in 
relation to state authority. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 This case is yet another before the Court that 
involves the conflict between government authority 
and individual liberty. Petitioner respectfully prays 
for review in this case as well because the Supreme 
Court of the State of North Carolina threatens to 
violate privacy protections in the 4th Amendment to 
the Constitution of the United States of America. The 
decision below is in conflict with this Court’s frame-
work for investigatory detentions articulated in Terry 
v. Ohio, 329 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 
(1968). It is also of substantial import because it 
could impact the public’s perception of authority and 
risks altering interstate travel and commerce deci-
sions, in addition to creating perverse incentives that 
would run in contrast to the majority’s will and at 
risk of imperiling the majority’s health and safety. 
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I. This Court Should Grant Review Because 
The Decision Below Conflicts With The 
4th Amendment And Threatens To Have A 
Substantial Impact On Interstate Com-
merce And Travel Due To How It Impaired 
The Public’s Reasons To Expect Privacy 
From Government Conduct. 

 The first reason for granting the Petition speaks 
to the potential impact the decision below could have 
on the liberty to travel and engage in commerce. It 
will first discuss how the decision the Supreme Court 
of the State of North Carolina reached conflicts with 
the 4th Amendment to the Constitution of the United 
States of America, transition into an explanation of 
how this promises to disturb the public’s reasonable 
expectations of privacy, and then conclude with an 
explanation of how such a disturbance will burden 
interstate commerce without justification and restrict 
the freedom to travel likewise without justification. 

 
A. The Decision Below Conflicts with 

This Court’s Interpretation of the 4th 
Amendment, and Allowing Evidence 
Unconstitutionally Obtained Threat-
ens the Public’s Reasons to Expect 
Privacy and Could Impact Behavior 
and Conceptions Toward Authority 
Accordingly. 

 First, there is a stark conflict between the Su-
preme Court of the State of North Carolina’s inter-
pretation of the 4th Amendment and this Court’s 
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rulings on the same. In Terry, 392 U.S. at 9, the Court 
held that the 4th Amendment provides the ‘inestima-
ble right’ of the people to be secure in person and 
property from government intrusion, and thereby 
usually requires law enforcement to procure a war-
rant supported with probable cause articulated under 
an affirmation for the truth. In response to contempo-
rary issues law enforcement faces, the Court carved 
out an exception in Terry that permits law enforce-
ment to detain an individual it suspects of criminal 
activity without procuring a warrant if the situation 
lends itself to that need. Id., at 9-14. In Terry, the 
Court strongly cautioned law enforcement from using 
the exception to exert unbridled authority, as it ruled 
the state must faithfully honor the 4th Amendment 
when making the detentions even if law enforcement 
does not obtain a warrant.  

 The Court held that the 4th Amendment’s war-
rant requirement principally calls for reasonableness. 
Id. Where law enforcement cannot feasibly obtain a 
warrant, it still must remain reasonable whenever it 
intrudes into an individual’s privacy when the person 
is within reason to expect as much. As such, law 
enforcement must be able to articulate objectively 
reasonable justifications for suspecting individualized 
criminal activity to even make a stop and search in 
the first place. Then, when conducting the stop, law 
enforcement must act commensurate with how a 
reasonable officer would in the same situation. Flori-
da v. Royer, 460 U.S. 491, 103 S. Ct. 1319 (1983); 
Ohio v. Robinette, 519 U.S. 33, 117 S. Ct. 417 (1996). 
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The stop can last only as long as is reasonably neces-
sary for law enforcement to confirm or dispel its 
suspicions of unlawful activity; and, once the stop 
reaches that point, law enforcement must notify the 
targeted person she is free to go or place her under 
arrest. Robinette, 519 U.S. at 39.  

 In Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684 
(1961), the Court ruled that state courts must exclude 
from trial evidence it obtains in violation of the 
standard articulated above, including any derivative 
evidence it collected pursuant to the unconstitutional 
stop. In addition, the Court held that the state carries 
the burden to disconnect evidence obtained unlawful-
ly versus any evidence obtained independently or 
inadvertently from the unconstitutional conduct. Id. 
Without that remedy, the public would not be secure 
in their reasons to expect privacy from government 
intrusion, as it would leave individuals without 
recourse for when the state violated the reasonable-
ness standard the 4th Amendment requires. 

 In this case, the Supreme Court of the State of 
North Carolina ruled in direct conflict with the 
standards above when it permitted evidence at trial 
the state obtained unconstitutionally. First, the 
warrant exception was meant primarily to apply to 
law enforcement officers who maintain the experience 
and training to replace what probable cause must 
normally show. It calls for an objectively reasonable 
officer standard that can only be met when the person 
forming the suspicion has the ability to internalize 
what a reasonable officer would suspect. The only 
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exceptions to warrantless searches conducted by non-
law enforcement have come when the state official 
engaging the search utilizes the specific expertise 
unique to its position. See Michigan v. Tyler, 436 U.S. 
499, 56 L. Ed. 2d 486 (1978).1 Here, the firefighter 
was not law enforcement capable of forming reasona-
ble suspicions to detain Petitioner. The Chapel Hill 
Fire Department does not train its crew on how to 
form those suspicions and investigate crimes. Moreo-
ver, the firefighter conducted a traffic stop that had 
no relation to a fire. In contrast to when a firefighter 
investigates a crime like arson when it already is at 
the crime scene responding to the emergency, this 
stop fell well outside the scope of the firefighter’s 
expertise. It was thus unreasonable in violation of the 
4th Amendment, Terry, and its progeny, but the 
Supreme Court of the State of North Carolina allowed 
evidence obtained from the stop anyway. 

 Second, the firefighter lacked the experience and 
training necessary to conduct a reasonable investiga-
tion; as a result, he unduly prolonged the stop in 
violation of the 4th Amendment. A traffic stop can 
only last as long as is reasonably necessary to confirm 
or dispel initial suspicions of unlawful activity. Royer, 

 
 1 In Michigan v. Tyler, the Court ruled that a firefighter was 
within constitutional bounds to conduct an investigation that led 
to arson charges where the firefighter responded to the scene in 
the capacity to prevent harm from the fire emergency. That is 
distinct from these facts, as the occasion to conduct a criminal 
investigation had nothing to do with a fire emergency. 
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460 U.S. at 497. At the point when the stop becomes 
futile, the stop also becomes unconstitutional if the 
state prolongs it. Id. Here, the firefighter asked 
Petitioner questions for at least ten minutes before he 
ordered her to drive to a parking lot location for even 
more questions. He did not have the training to 
administer sobriety tests to reliably form probable 
cause to make an arrest. In fact, he did not have the 
expertise to make that conclusion at any point during 
the stop. The only conclusion to that is that the 
firefighter’s investigation was futile from its incep-
tion. The fact that evidence was allowed at trial in 
spite of those violations also contradicts strong prece-
dent established from this Court’s faithful interpreta-
tions of the 4th Amendment.  

 In sum, the opinion of the Supreme Court of the 
State of North Carolina contradicts this Court’s 
interpretation of the 4th Amendment because it 
allowed evidence at trial that the state unreasonably 
obtained without a warrant. Since exclusion is the 
tool this Court established to restore the public’s 
reasons to expect privacy from government authority, 
the decision threatens that delicate balance the 
public has come to rely upon in engaging in its af-
fairs. Even more, the harm to the public’s reasonable 
expectations of privacy could be particularly harsh in 
this case, because the decision disrupts a deeply 
formed harmony formed since childhood with respect 
to state control and privacy. 
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B. Without Reasons to Expect Privacy, 
the Public Will Likely Fear Travel 
Through North Carolina to the Detri-
ment of Interstate Commerce and the 
Freedom To Travel; Since the State 
Exposes the Public to Those Burdens 
Without Justification, This Court 
Should Review Petitioner’s Case. 

 The fallout from lessened expectations of privacy 
can have a substantial impact on the public; and, 
since the Supreme Court of North Carolina did not 
provide Petitioner any justification for its decision, 
this Court should review the challenges she made in 
her question presented. The burden is on the gov-
ernment to justify why it engages in conduct that 
burdens interstate commerce, including decisions 
that restrict travel through the channels of inter-
state commerce, like the interstate highway system. 
So. Pac. Terminal Co. v. ICC, 219 U.S. 498, 31 S. Ct. 
279 (1911); see also, Kassel v. Consolidated Freight-
ways Co. of Del., 450 U.S. 662, 101 S. Ct. 1309 (1981) 
(holding that there is a presumption that the state 
must rebut when it acts to regulate transportation, as 
the channels of interstate commerce are within the 
power of Congress to control, and the state’s regula-
tion awakens the negative implications of the Com-
merce Clause). Similarly, the burden is on the 
government to justify why it restricts the public’s 
liberty to travel, as the freedom to travel between and 
among states is a fundamental right that enjoys this 
Court’s strict scrutiny review; as such, the state must 
have a substantially important reason for restricting 
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travel, and its decision to restrict travel must be 
closely tailored to effectuate that reason. Paul v. 
Virginia, 75 U.S. 168, 19 L. Ed. 357 (1868). 

 First, the decision below could substantially 
burden interstate commerce without providing a 
justification; that makes this Court’s review even 
more important. Due to the frequency with which 
trucks and other business transportation vehicles 
travel through North Carolina’s interstate system, 
the newly formed fear from the Supreme Court of 
North Carolina’s decision will burden commerce due 
to the risk traveling through North Carolina will 
create. Several of the nation’s most traveled inter-
state highways cross through North Carolina, includ-
ing I-95, I-85, and I-40. It connects the North to the 
South and the East to the West. However, with the 
advent of this recent decision, the public has less 
reason to expect privacy from authorities within 
North Carolina. That risk may derail travel plans 
and reroute businesses to avoid the possibility of 
North Carolina authorities intruding upon privacy 
without being required to justify their reasons for 
doing so. In line with Southern Pacific and Kassel, 
this imposes a burden on interstate commerce be-
cause it affects interstate channels, and thus requires 
an explanation from the state. 

 However, North Carolina did not provide an 
explanation for this restriction, and such a depriva-
tion without reason, and in conflict with this Court’s 
precedence, further justifies a review in this instance. 
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In this matter, the Supreme Court of North Carolina 
did not cite any authority in its decision to overrule 
the Court of Appeals remand that called for a subse-
quent review of Petitioner’s constitutional challenges 
at the superior court level. It justified its decision on 
the grounds that law enforcement subsequently 
arrested Petitioner, instead of the firefighter being 
the individual who actually processed her. At no point 
during the arguments did the state ever disconnect 
the firefighter’s detention from the one that law 
enforcement eventually made, despite it being the 
state’s burden in line with Mapp v. Ohio. Not only is 
the result of that decision in conflict with this Court’s 
faithful interpretations of the 4th Amendment, but is 
also threatens to burden interstate commerce without 
justifying its reasons. This makes this Court’s review 
all the more important. 

 Similarly, this Court should review Petitioner’s 
challenge because the decision below also restricts 
interstate travel, and North Carolina does not pro-
vide a reason for issuing a decision that deprives the 
public of its fundamental right to travel. The fear 
that results from lessened privacy expectations 
threatens to limit travel through North Carolina’s 
interstates. As mentioned above, several of the na-
tion’s most traveled roads cross through North Caro-
lina. Fear of those roads can substantially restrict 
travel. In line with Paul v. Virginia, such a restriction 
should meet this Court’s strict scrutiny review, as the 
“right of free ingress into other States, and egress 
from them,” is a fundamental right the Constitution 
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of the United States of America reserves for the 
public. However, as mentioned above, the decision 
does not cite any authority or provide justification for 
the limitation on the freedom to travel. That cannot 
meet strict scrutiny, and the burden is on North 
Carolina to prove otherwise. As this means the deci-
sion also threatens a fundamental right without 
justification, it makes this Court’s review more fitting 
in this instance. 

 In conclusion, this Court should grant review of 
Petitioner’s question presented because the decision 
of the Supreme Court of the State of North Carolina 
conflicts with this Court’s interpretations of the 4th 
Amendment in Terry, in addition to the precedence 
this Court created in its wake. That conflict promises 
to disturb the harmony between the public and 
authority and could substantially burden interstate 
commerce and travel. As the decision lacks justifica-
tion for those restrictions, this Court should grant 
review to avoid the same. 

 
II. This Court Should Grant Review Because 

The Decision Below Redistributes Inves-
tigatory Power In A Way That Counters 
The Public’s Will And At Risk Of The Pub-
lic’s Health And Safety. 

 Another reason for this Court to grant review 
comes from the potential harm to the political process 
the Supreme Court of North Carolina’s decision 
creates, in addition to the practical consequences that 
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could result to the detriment of the public’s health 
and safety.  

 
A. The Decision Below Allows the Su-

preme Court of the State of North 
Carolina to Self-Aggrandize Power 
and Harms the Political Process 
Grounded in Separated Powers; This 
Court Should Grant Review to Prevent 
that Inherent Harm so Critical to 
Faithful Governance. 

 The North Carolina Supreme Court’s decision is 
countermajoritarian, and this Court should grant 
review to ease the burden of the difficulty that poses 
to the political process. There is a distinct harm to 
the political process that occurs when the judicial 
branch creates law in a way contrary to how the 
public already enacted laws.2 It effectually takes 
power from the legislature and allows a judicial body 
much less representative of the public to make law in 
contrast to how the public elected representatives to 
enact laws. If a court reaches a conclusion on law that 
differs from enacted legislation, it cannot be a faithful 
interpretation of the court’s role in relation to the 

 
 2 Alexander Bickel, The Least Dangerous Branch: The 
Supreme Court At The Bar Of Politics, 16 (1962). Alexander 
Bickel first coined the phrase “countermajoritarian difficulty.” It 
spurred a debate over the issue when a non-elected official with 
the judicial branch overrules enacted legislation. It then be-
comes counter to the majority’s will, and could harm the demo-
cratic political process as a result. 
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political process that creates its existence in the first 
place.  

 Here, the North Carolina Supreme Court deci-
sion runs in contrast to North Carolina’s enacted 
legislation and risks infidelity to the political process. 
Under N.C. Gen. Stat. § 160A-291, North Carolina 
cities can create a fire department and proscribe the 
duties attached to the department in relation to the 
health and safety of the public. In Chapel Hill’s town 
charter, § 6.2 limits the times to when fire depart-
ments have law enforcement powers. The section 
allows firefighters to enforce only the laws that relate 
to its expertise, like arson, or other crimes committed 
in relation to a fire emergency. It does not permit the 
fire department to make an investigatory detention. 
Yet still, the North Carolina Supreme Court ruled 
that fire departments, not to mention other emergen-
cy services personnel, could make such stops as long 
as they hold reasonable suspicion of criminal activity.  

 In affirming the trial court’s ruling, the court 
permitted the fire department to make such stops in 
a direct contrast to the role Chapel Hill’s town char-
ter proscribed for its fire department consistent with 
its power under North Carolina statutes. As the town 
charter and general assembly spoke in their roles as 
representatives of the public, the fact that the Su-
preme Court of North Carolina made a ruling in 
contrast to the majority’s spoken will, elicits the fears 
of countermajoritarian rulings Bickel formerly articu-
lated. It strips from the people its voice on matters 
salient to its health and safety; such a ruling is 
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unfaithful to the political process and should be 
avoided unless absolutely necessary. That existence of 
that fear in this case also justifies this Court’s review 
on appeal. 

 Next, the decision below is not just unfaithful to 
the political process, but it also creates a situation 
ripe for unsafe situations in the future. The public 
enacted legislation to properly define the roles of 
emergency providers in accord with their expertise 
and training. When the roles blur as to authority to 
conduct law enforcement duties or vice versa, it 
displaces expertise to the potential detriment to the 
public. What if there had been a fire in close proximi-
ty and it prevented these firefighters from responding 
as quickly as it would have, especially since another 
unit already responded elsewhere? What if an EMS 
driver makes a traffic stop in the future and that 
prevents the driver from responding first to a scene 
where dire medical help is needed? Petitioner and 
undersigned counsel do not wish to belabor that point 
anymore, as both in no way wish to insinuate the 
firefighter held any motives contrary to protecting the 
public. The only point here is that the firefighter’s 
expertise is not to conduct traffic stops, and that 
carries with it the opportunity cost for when he does. 
That cost, depending on the situation, can be extraor-
dinary.  

 To briefly conclude, our political process relies on 
the public’s ability to elect representatives who enact 
laws on its behalf. When a court exceeds the scope of 
its role in the political process and issues a ruling in 
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contrast to enacted legislation, it harms the political 
process as a countermajoritarian order. Such is the 
case here, and this Court should grant review to 
make sure the public receives a review that is faithful 
to the political process that avoids the inherent harm, 
in addition to the practical consequences that could 
flow from the decision below. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 

MATTHEW CHARLES SUCZYNSKI 
 Counsel of Record 
MICHAEL ROBERT PADUCHOWSKI 
LAW OFFICE OF MATTHEW 
 CHARLES SUCZYNSKI, PLLC 
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STATE OF NORTH CAROLINA 
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DOROTHY HOOGLAND VERKERK 

 Appeal pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 
___ N.C. App. ___, 747 S.E.2d 658 (2013), vacating a 
judgment entered on 7 September 2012 by Judge A. 
Robinson Hassell in Superior Court, Orange County, 
and remanding to the trial court for further pro-
ceedings. On 7 November 2013, the Supreme Court 
allowed the State’s petition for discretionary review of 
additional issues. Heard in the Supreme Court on 18 
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tant Attorneys General, for the State-
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PLLC, Chapel Hill, by Matthew C. Suczynski 
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 EDMUNDS, Justice. 

 Defendant Dorothy Verkerk pleaded guilty to the 
offense of driving while impaired, reserving her right 
to appeal the trial court’s denial of her motion to 
suppress. The motion focused on whether a firefighter 
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possessed legal authority to stop her car, not on the 
actions taken by or the evidence presented by the 
police officers who later stopped her again and 
charged her. Because she has never challenged the 
actions of the arresting officers, defendant has pre-
sented no legal basis for suppressing the evidence 
supporting her conviction. Accordingly, we reverse the 
holding of the Court of Appeals. 

 At approximately 10:30 p.m. on 27 May 2011, 
Fire Engine 32 of the Chapel Hill Fire Department 
was returning from a call. Fire Department Lieuten-
ant Gordon Shatley, who was commanding the En-
gine, became concerned about the erratic driving of a 
vehicle proceeding in the same direction on U.S. 
Highway 15-501 South in Chapel Hill. Lt. Shatley 
relayed information about the vehicle’s description, 
actions, and location to the Chapel Hill Police 
Department. The police were unable to respond 
promptly, so Lt. Shatley followed the vehicle. When 
he observed it continue to drift between lanes and 
then nearly strike a bus, he ordered the driver of 
Engine 32 to activate its emergency lights and siren. 
He testified that he did so to keep other motorists 
from passing both vehicles. 

 The vehicle then moved into the left lane and 
sharply back into the far right lane, where it came to 
an abrupt stop after hitting the curb with force suffi-
cient to send sparks shooting into the air. Engine 32 
stopped behind it and Lt. Shatley approached the 
vehicle to offer assistance to defendant driver. After 
Lt. Shatley spoke with defendant for at least ten 
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minutes and she appeared to agree that her car could 
be parked for the evening at a nearby lot, she unex-
pectedly drove away from the scene and turned onto 
Environ Way, where parking was available. At ap-
proximately the same time, Chapel Hill police officers 
arrived and Lt. Shatley indicated where the vehicle 
had gone. The officers drove in that direction while 
Lt. Shatley and Engine 32 returned to the fire 
station. Thereafter, Chapel Hill police officers en-
countered1 defendant, investigated her condition, and 
cited her for driving while impaired and driving while 
license revoked. 

 Defendant was found guilty of driving while 
impaired in District Court, Orange County on 10 
January 2012. Defendant appealed to the superior 
court, where she filed a motion to suppress in which 
she argued that firefighters do not have legal authori-
ty to conduct traffic stops. Following a hearing on 2 
August 2012, the trial court filed a written order 
denying defendant’s motion. On 7 September 2012, 
defendant pleaded guilty to driving while impaired 
but reserved her right to appeal the court’s denial of 
the suppression motion. The State dismissed the 
charge of driving while license revoked. 

 
 1 Although the record is ambiguous as to whether defen-
dant’s vehicle was in motion when the Chapel Hill Police 
reached her and the parties disagreed on that point at oral 
argument, defendant has never argued that she was not “operat-
ing” her vehicle then. See N.C.G.S. §§ 20-4.01(25), -138.1(a) 
(2013). For convenience, we will refer to defendant’s encounters 
with Lt. Shatley and with the Chapel Hill police as “stops.” 
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 Defendant appealed the denial of her motion to 
suppress to the Court of Appeals. On 3 September 
2013, a divided court issued an opinion finding that 
Lt. Shatley’s actions constituted a seizure for the 
purposes of the Fourth Amendment. State v. Verkerk, 
___ N.C. App. ___, ___, 747 S.E.2d 658, 663-64 (2013). 
The court vacated the trial court’s order and remand-
ed the matter for further proceedings. Id. at ___, 747 
S.E.2d at 673. The dissenting judge generally agreed 
with the majority regarding the seizure, but argued 
that a remand was unnecessary because the evidence 
was sufficient to hold that Lt. Shatley was a State 
actor and that he had seized defendant without 
sufficient legal authority. Id. at ___, 747 S.E.2d. at 
673-74 (Hunter, Robert C., J., concurring in part and 
dissenting in part). Defendant appeals as of right on 
the basis of the dissent. N.C.G.S. § 7A-30(2) (2013). 
We also allowed the State’s Petition for Discretionary 
Review. Id. § 7A-31 (2013). 

 Defendant’s motion filed with the trial court is 
titled “Motion To Suppress Traffic Stop.” The motion 
does not cite a specific statute, but instead states that 
it is filed 

pursuant to the Fourth Amendment to the 
Constitution of the United States as . . . 
applied to the states through the Fourteenth 
Amendment of the Constitution of the United 
States and pursuant to the parallel provi-
sions of the Constitution of North Carolina, 
Chapter 15A of the General Statutes of 
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North Carolina and applicable Federal and 
North Carolina case law. 

Defendant’s motion does not specify what evidence 
she seeks to suppress, instead focusing entirely on 
defendant’s contention that Lt. Shatley had no legal 
authority to stop her. 

 The record indicates that defendant was stopped 
twice. The first stop was in response to Engine 32’s 
lights and siren, while the second was initiated by the 
Chapel Hill police after defendant drove away from 
Lt. Shatley. In her appeal to this Court, defendant 
again contends that evidence from the first stop was 
improperly obtained. Accordingly, we conclude that 
defendant seeks to suppress all evidence obtained 
from the moment when Engine 32’s emergency sig-
nals were activated until she drove away from Lt. 
Shatley. 

 However, we need not consider the extent of Lt. 
Shatley’s authority to conduct a traffic stop or even 
whether the encounter with Lt. Shatley amounted to 
a “legal stop.” The record demonstrates that sufficient 
other evidence was presented to establish that the 
Chapel Hill police had reasonable suspicion to stop 
defendant based upon Lt. Shatley’s observations of 
defendant’s driving that he transmitted to the Chapel 
Hill police before activating the lights and siren. 
When Chapel Hill police officers stopped defendant, 
they made their own assessment of her condition and 
collected sufficient evidence to support the charges 
they subsequently filed. At defendant’s plea hearing, 
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the prosecutor quoted from the affidavit of the arrest-
ing officer, who reported that: 

I spoke with [defendant]. She said she was 
on her way home from a party where she had 
at least three glasses of wine. I noticed a 
strong odor of alcohol coming from her per-
son. I asked her to perform several field 
sobriety tests which she did poorly on. I tried 
– I had to stop one test due to safety con-
cerns for [defendant]. 

Defendant never contradicted or challenged any 
evidence relating to the stop by Chapel Hill police 
officers. Moreover, defendant has never argued that 
any legal error in the first stop would have any effect 
on the admissibility of evidence gathered before that 
first stop by Lt. Shatley or during the second stop by 
Chapel Hill police officers. 

 Because the stop by the Chapel Hill police was 
supported by reasonable suspicion independent of any 
evidence derived from Lt. Shatley’s stop of defendant, 
we conclude that the trial court correctly denied 
defendant’s motion to suppress. We reverse the 
holding to the contrary by the Court of Appeals. 

 REVERSED. 
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NO. COA12-1579 

NORTH CAROLINA COURT OF APPEALS 

Filed: 3 September 2013 
 
STATE OF NORTH CAROLINA 

  v. 

DOROTHY HOOGLAND 
VERKERK. 
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 Appeal by defendant from judgment entered 7 
September 2012 by Judge A. Robinson Hassell in 
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Attorney General Roy Cooper, by Assistant Attor-
ney General Lauren D. Tally, for the State. 

Law Office of Matthew Charles Suczynski, PLLC, 
by Matthew C. Suczynski and Michael R. 
Paduchowski, for Defendant-appellant. 

 ERVIN, Judge. 

 Defendant Dorothy Hoogland Verkerk appeals 
from a judgment sentencing her to a term of 24 
months imprisonment and suspending that sentence 
for a period of 18 months on the condition that she 
serve an active term of 30 days imprisonment, be on 
supervised probation for a period of 18 months, 
comply with the usual terms and conditions of proba-
tion, pay a $1,000.00 fine and the costs, perform 72 
hours of community service, and not drive until 
properly licensed to do so based upon her conviction 
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for driving while impaired. On appeal, Defendant 
argues that Judge Elaine Bushfan erred by denying 
her motion to suppress evidence that she contends 
was obtained as the result of an unconstitutional 
vehicle stop performed by Lieutenant Gordon Shatley 
of the Chapel Hill Fire Department. After careful 
consideration of Defendant’s challenges to the trial 
court’s judgment in light of the record and the appli-
cable law, we conclude that Defendant’s conviction 
must be vacated and that this case must be remanded 
to the Orange County Superior Court for the entry of 
a new order containing findings of fact and conclu-
sions of law that adequately address the issues raised 
by Defendant’s suppression motion. 

 
I. Factual Background 

A. Substantive Facts 

 At around 10:30 p.m. on 27 May 2011, Lieuten-
ant Shatley was dispatched to 1512 East Franklin 
Street in Chapel Hill in response to a fire alarm. At 
the time that Lieutenant Shatley’s fire engine 
stopped at the intersection of Estes Drive and Ford-
ham Boulevard, he noticed a light-colored Mercedes 
approaching the intersection on his left. Although 
there was a “pouring downpour,” the headlights on 
the Mercedes were not on. Instead, the Mercedes was 
illuminated solely by an interior dome light and 
auxiliary front lights. A window in the Mercedes was 
partially down despite the rain, and the vehicle was 
stopped partway into the intersection, “further out 
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into the road than you would normally stop at a 
stoplight.” 

 After the traffic light turned green, Lieutenant 
Shatley’s fire engine continued on its way to the 
location associated with the fire alarm. Upon arriving 
at the location to which he had been dispatched, 
Lieutenant Shatley learned that another fire engine 
had already responded to the call and that he could 
return to the fire station. As he drove back towards 
the fire station along Fordham Boulevard, Lieutenant 
Shatley saw the same Mercedes ahead of him. An 
amber light, which appeared to be either a turn 
signal or a hazard light, on the vehicle was flashing. 
Although the Mercedes did not appear to be moving 
at the time that he first saw it, Lieutenant Shatley 
observed as the fire engine drew closer that was it 
proceeding at approximately 30 m.p.h., some fifteen 
miles per hour below the posted speed limit of 45 
m.p.h. In addition, the Mercedes repeatedly weaved 
over the center line before moving to the far right fog 
line. After making these observations, Lieutenant 
Shatley radioed police communications, reported that 
he was following a possibly impaired driver, and 
provided his location and a description of the vehicle 
in question. 

 After the Mercedes exited onto Raleigh Road, 
which was the same direction that the fire engine 
needed to go in order to return to the station, Lieu-
tenant Shatley followed it. As it entered the ramp 
leading to Raleigh Road, the Mercedes drove out of its 
lane and onto an area marked “not for traffic.” Upon 
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entering Raleigh Road, the Mercedes got into the 
center lane; however, it continued to weave in and out 
of its lane of travel. As Lieutenant Shatley followed 
the Mercedes, he observed that, upon approaching an 
intersection simultaneously with a passing bus, the 
Mercedes drifted into the bus’ lane of travel and came 
within three feet of hitting it. At an intersection, 
Lieutenant Shatley made another call to report the 
location of a possibly impaired driver. 

 As the Mercedes continued to weave in and out of 
its lane of travel and other vehicles were passing both 
the fire truck and the Mercedes, Lieutenant Shatley 
instructed the fire truck’s driver to activate the 
vehicle’s red lights. Lieutenant Shatley did not order 
that this action be taken in order to effectuate a 
“traffic stop;” instead, Lieutenant Shatley acted in 
this manner in the hope that other cars would stop 
passing them. Lieutenant Shatley testified that, if the 
car had not stopped, he intended to continue follow-
ing it and providing police communications with 
additional updates concerning the vehicle’s location. 

 At the time that Lieutenant Shatley activated 
the fire engine’s red lights and tapped the siren twice, 
the Mercedes drifted to the right in an abrupt man-
ner and hit the gutter curbing with sufficient force 
that sparks resulted from the contact that the rim of 
the Mercedes made with the curbing before coming to 
a stop. Once the fire truck had stopped behind the 
Mercedes, Lieutenant Shatley called police communi-
cations to report the vehicle’s location and then spoke 
with Defendant, who was driving the Mercedes. 
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Lieutenant Shatley did not ask Defendant if she had 
been drinking or request that she perform field 
sobriety tests. However, when Defendant asked why 
he had stopped her, Lieutenant Shatley explained 
that he was “concerned because of her driving” and 
“just wanted to make sure she was okay.” 

 After speaking with Defendant for a few minutes 
without hearing anything from the Chapel Hill Police 
Department, Lieutenant Shatley, who had intended 
to ask one of the assistant firefighters to park De-
fendant’s car, inquired of Defendant as to whether 
she would be willing to park her car and have some-
one pick her up. Although Defendant agreed to this 
request, she then “drove off ” while Lieutenant 
Shatley “just stood there” and watched as she turned 
onto Environ Way, a side street to the right of Raleigh 
Road. 

 Shortly after Defendant drove off, officers of the 
Chapel Hill Police Department arrived on the scene. 
Lieutenant Shatley reported the observations that he 
had made about Defendant’s driving and pointed out 
her vehicle to investigating officers. Upon receiving 
the information which Lieutenant Shatley provided, 
officers of the Chapel Hill Police Department pursued 
Defendant and stopped her vehicle. In the meantime, 
Lieutenant Shatley left the scene and returned to the 
fire station. To the best of Lieutenant Shatley’s recol-
lection, about “ten minutes maybe” had elapsed 
between the time he activated his red lights and the 
time at which officers of the Chapel Hill Police De-
partment arrived. 



App. 12 

B. Procedural History 

 On 27 May 2011, a citation charging Defendant 
with driving while impaired and driving while license 
revoked was issued. On 10 January 2012, Judge 
Lunsford Long found Defendant guilty of driving 
while impaired and entered a judgment imposing a 
Level I punishment. On 19 January 2012, Defendant 
noted an appeal to the Orange County Superior Court 
for a trial de novo. 

 On 23 July 2012, Defendant filed a motion seek-
ing to have any evidence obtained as a result of the 
stopping of her vehicle suppressed. A hearing on 
Defendant’s suppression motion was held before 
Judge Bushfan on 2 August 2012.1 On 23 August 
2012, Judge Bushfan entered an order denying 
Defendant’s suppression motion on the grounds that 
(1) the stopping of Defendant’s Mercedes did not 
constitute a seizure for Fourth Amendment purposes; 
(2) in the alternative, if the stopping of Defendant’s 
vehicle constituted a seizure, it represented a lawful 
detention by a private citizen as authorized by N.C. 
Gen. Stat. § 15A-404(b); and (3) in the alternative, if 

 
 1 At the hearing concerning Defendant’s suppression 
motion, the State rested after offering Lieutenant Shatley’s 
testimony and Defendant refrained from presenting any evi-
dence. At the time that the State rested, the prosecutor informed 
Judge Bushfan that, while he had other witnesses available, he 
believed that Lieutenant Shatley’s testimony sufficed to support 
the denial of Defendant’s suppression motion and had decided to 
rely on his testimony without supplementation by the testimony 
of other witnesses for that purpose. 
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the stop of Defendant’s car constituted a seizure that 
was not authorized by N.C. Gen. Stat. § 15A-404, the 
seizure in question was neither a violation of Defen-
dant’s constitutional rights nor the result of a sub-
stantial violation of any provision of Chapter 15A of 
the North Carolina General Statutes. 

 On 7 September 2012, Defendant entered a 
negotiated plea of guilty to driving while impaired 
and stipulated that she was subject to Level I pun-
ishment on the understanding that the State would 
voluntarily dismiss the driving while license revoked 
charge and that sentencing would be in the discretion 
of the court. In the transcript of plea which embodied 
her plea agreement, Defendant specifically reserved 
the right to seek appellate review of the denial of her 
suppression motion. After accepting Defendant’s plea, 
the trial court entered a judgment sentencing De-
fendant to a term of 24 months imprisonment and 
suspending that sentence for a term of 18 months on 
the condition that Defendant serve an active term of 
30 days imprisonment, be subject to supervised 
probation for a period of 18 months, pay a $1,000.00 
fine and the costs, comply with the usual terms and 
conditions of probation, perform 72 hours of commu-
nity service, and not drive until properly licensed to 
do so. Defendant noted an appeal to this Court from 
the trial court’s judgment. 
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II. Legal Analysis 

A. Standard of Review 

 “The standard of review in evaluating the denial 
of a motion to suppress is whether competent evi-
dence supports the trial court’s findings of fact and 
whether the findings of fact support the conclusions 
of law.” State v. Biber, 365 N.C. 162, 167-68, 712 
S.E.2d 874, 878 (2011) (citing State v. Brooks, 337 
N.C. 132, 140-41, 446 S.E.2d 579, 585 (1994)). “When 
findings of fact are not challenged on appeal, ‘such 
findings are presumed to be supported by competent 
evidence and are binding on appeal.’ ” State v. Wash-
ington, 193 N.C. App. 670, 672, 668 S.E.2d 622, 624 
(2008) (quoting State v. Baker, 312 N.C. 34, 37, 320 
S.E.2d 670, 673 (1984) (internal quotation marks 
omitted)), disc. review denied, 363 N.C. 138, 674 
S.E.2d 420 (2009). “Conclusions of law are reviewed 
de novo and are subject to full review. Under a de 
novo review, the court considers the matter anew and 
freely substitutes its own judgment for that of the 
lower tribunal.” State v. Cathcart, ___ N.C. App. ___, 
___, 742 S.E.2d 321, 323 (2013) (quoting Biber, 365 
N.C. at 168, 712 S.E.2d at 878 (internal citations and 
quotation marks omitted)). “ ‘[T]he trial court’s con-
clusions of law must be legally correct, reflecting a 
correct application of applicable legal principles to the 
facts found.’ ” State v. Golphin, 352 N.C. 364, 409, 533 
S.E.2d 168, 201 (2000) (quoting State v. Fernandez, 
346 N.C. 1, 11, 484 S.E.2d 350, 357 (1997)), cert. 
denied, 532 U.S. 931, 121 S. Ct. 1379, 149 L. Ed. 2d 
305 (2001). As a result, when “the trial court mistakenly 
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applies an incorrect legal standard in determining 
whether a defendant’s constitutional rights have been 
violated for purposes of a motion to suppress, the 
appellate court must remand the matter to the trial 
court for a ‘redetermination’ under the proper stand-
ard.” State v. Williams, 195 N.C. App. 554, 561, 673 
S.E.2d 394, 399 (2009) (quoting State v. Buchanan, 
353 N.C. 332, 339-40, 543 S.E.2d 823, 828 (2001)). 

 
B. Seizure 

 “Both the United States and the North Carolina 
Constitutions protect against unreasonable searches 
and seizures. U.S. Const. amend. IV; N.C. Const. art. 
I, § 20. Although potentially brief and limited in 
scope, a traffic stop is considered a ‘seizure’ within 
the meaning of these provisions.” State v. Otto, 366 
N.C. 134, 136-37, 726 S.E.2d 824, 827 (2012) (citing 
Delaware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 1391, 
1396, 59 L. Ed. 2d 660, 667 (1979)). “Traffic stops 
have ‘been historically reviewed under the investiga-
tory detention framework first articulated in Terry v. 
Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 
(1968).’ ” State v. Styles, 362 N.C. 412, 414, 665 S.E.2d 
438, 439 (2008) (citation omitted). For that reason, 
“reasonable suspicion is the necessary standard for 
traffic stops [.]” Styles, 362 N.C. at 415, 665 S.E.2d at 
440 (citations omitted). “As articulated by the United 
States Supreme Court in Terry, the stop must be 
based on ‘specific and articulable facts which, taken 
together with rational inferences from those facts, 
reasonably warrant that intrusion.’ ” Otto, 366 N.C. at 
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137, 726 S.E.2d at 827 (quoting Terry, 392 U.S. at 21, 
88 S. Ct. at 1880, 20 L. Ed. 2d at 906) (citations 
omitted). “The only requirement [for reasonable 
suspicion] is a minimal level of objective justification, 
something more than an ‘unparticularized suspicion 
or hunch.’ ” State v. Watkins, 337 N.C. 437, 442, 446 
S.E.2d 67, 70 (1994) (quoting United States v. 
Sokolow, 490 U.S. 1, 7, 109 S. Ct. 1581, 1585, 104 
L. Ed. 2d 1, 11 (1989) (internal quotation marks 
omitted)). As a result of the fact that the record 
clearly reflects that Defendant stopped her Mercedes 
following activation of the flashing lights and siren 
with which the fire engine that Lieutenant Shatley 
commanded was equipped, we have no hesitation in 
concluding that, assuming that the other prerequi-
sites for the application of the exclusionary rule exist, 
the stopping of Defendant’s car constituted a “sei-
zure” for Fourth Amendment purposes and that the 
trial court erred by reaching a contrary conclusion. 
Having made that determination, we must now 
address a number of other issues which are clearly 
present given the unusual set of facts which exist in 
this case.2 

 
 2 The remainder of this opinion will focus upon Defendant’s 
constitutional challenge to the trial court’s order. Although 
Defendant states on a number of occasions in her brief that her 
suppression motion should have been allowed pursuant to N.C. 
Gen. Stat. § 15A-974(a)(2) (requiring the suppression of evidence 
obtained “as a result of a substantial violation of the provisions 
of this Chapter” committed in the absence of “an objectively 
reasonable good faith belief that the actions were lawful” 

(Continued on following page) 
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C. Lieutenant Shatley’s Status 

 “The Exclusionary Rule was established in Weeks 
v. United States, 232 U.S. 383, [34 S. Ct. 341,] 58 
L. Ed. 652 [ ] (1914), as applicable to federal law 
enforcement officials and was made binding on the 
states [and was overruled in part on other grounds] 
in Mapp v. Ohio, 367 U.S. 643, [81 S. Ct. 1684,] 6 
L. Ed. 2d 1081[ ] (1961). The Rule is a court-
established remedy primarily for violation of the 
Fourth Amendment guarantee against ‘unreasonable 
searches and seizures’ and is designed to remedy 
police misconduct.” State v. Stinson, 39 N.C. App. 313, 
316, 249 S.E.2d 891, 893, disc. review denied, 296 
N.C. 739, 254 S.E.2d 180 (1979). “The fourth amend-
ment as applied to the states through the fourteenth 
amendment protects citizens from unlawful searches 
and seizures committed by the government or its 
agents. This protection does not extend to evidence 

 
considering “[t]he importance of the particular interest violated,” 
“[t]he extent of the deviation from lawful conduct,” “[t]he extent 
to which the violation was willful,” and “[t]he extent to which 
exclusion will tend to deter future violations of this Chapter”), 
she has failed to advance an argument that explains why any 
evidence obtained as a result of the stopping of her Mercedes 
should be suppressed pursuant to N.C. Gen. Stat. § 15A-
974(a)(2). As a result, we conclude that Defendant has aban-
doned any contention to the effect that her suppression motion 
should have been allowed on the grounds that the evidence in 
question was obtained as a result of a substantial violation of 
Chapter 15A of the North Carolina General Statutes. See N.C.R. 
App. P. 28(b)(6) (providing that “[i]ssues not presented in a 
party’s brief, or in support of which no reason or argument is 
stated, will be taken as abandoned”). 



App. 18 

secured by private searches, even if conducted illegal-
ly. The party challenging admission of the evidence 
has the burden to show sufficient government in-
volvement in the private citizen’s conduct to warrant 
fourth amendment scrutiny.” State v. Sanders, 327 
N.C. 319, 331, 395 S.E.2d 412, 420 (1990) (citing 
Burdeau v. McDowell, 256 U.S. 465, 475, 41 S. Ct. 
574, 576, 65 L. Ed. 1048, 1051 (1921), and United 
States v. Snowadzki, 723 F.2d 1427 (9th Cir. 1984), 
cert. denied, 469 U.S. 839, 105 S. Ct. 140, 83 L. Ed. 2d 
80 (1984)), cert. denied, 498 U.S. 1051, 111 S. Ct. 763, 
112 L. Ed. 2d 782 (1991). “When a private party has 
engaged in a search and has seized property or in-
formation, the protections of the fourth amendment 
apply only if the private party ‘in light of all the 
circumstances of the case, must be regarded as hav-
ing acted as an instrument or agent of the State.’ 
Once a private search has been completed, subse-
quent involvement of government agents does not 
transform the original intrusion into a government 
search.” State v. Kornegay, 313 N.C. 1, 10, 326 S.E.2d 
881, 890 (1985) (quoting Coolidge v. New Hampshire, 
403 U.S. 443, 487, 91 S. Ct. 2022, 2048-49, 29 
L. Ed. 2d 564, 595 (1971), abrogated in part on other 
grounds as stated in Horton v. California, 496 U.S. 
128, 110 S. Ct. 2301, 110 L. Ed. 2d 112 (1990)), and 
citing United States v. Sherwin, 539 F.2d 1, 6 (9th Cir. 
1976). 

 “[D]etermining whether a private citizen’s search 
or seizure is attributable to the State and therefore 
subject to constitutional scrutiny demands a totality 
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of the circumstances inquiry. Factors to be given 
special consideration include the citizen’s motivation 
for the search or seizure, the degree of governmental 
involvement, such as advice, encouragement, knowl-
edge about the nature of the citizen’s activities, and 
the legality of the conduct encouraged by the police.” 
Sanders, 327 N.C. at 334, 395 S.E.2d at 422. “Where 
a search [or seizure] is conducted by a private citizen, 
but only after the government’s initiation and under 
their guidance, it is in reality a search by the sover-
eign, and is subject to the Fourth Amendment.” State 
v. Hauser, 115 N.C. App. 431, 436, 445 S.E.2d 73, 77 
(1994) (citing State v. Keadle, 51 N.C. App. 660, 663, 
277 S.E.2d 456, 459 (1981)), aff ’d, 342 N.C. 382, 464 
S.E.2d 443 (1995). 

 In Keadle, a university residence hall advisor 
found evidence of theft during an inspection of a 
student’s dormitory room. The trial court granted the 
defendant’s suppression motion, ruling that the 
residence hall advisor “acted as an agent of the state 
in a quasi-law enforcement capacity when he con-
ducted his search of defendant’s dorm room.” Keadle, 
51 N.C. App. at 661, 277 S.E.2d at 458. On appeal, 
this Court reversed the trial court’s decision, stating 
that: 

[W]here an unreasonable search is conducted 
by a governmental law enforcement agent, it 
is subject to the restraints of the fourth 
amendment and the exclusionary rule. 
Moreover, where a search is conducted by a 
private citizen, but only at the government’s 
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initiation and under their guidance, it is not 
a private search but becomes a search by the 
sovereign. However, a search not so purely 
governmental must be judged according to 
the nature of the governmental participation 
in the search process. In the instant case, we 
have one of those vague factual situations 
requiring that we look at all of the circum-
stances to assess the amount of governmen-
tal participation and involvement, if any, 
either through the resident advisor’s contact 
with the government as an employee of the 
University of North Carolina or through di-
rect governmental initiation and guidance of 
the search procedure. . . . [T]here is no evi-
dence that law enforcement officials had any 
part whatsoever in [the advisor’s] initial 
search of defendant’s room. . . . As a resident 
advisor in a dormitory, he had neither the 
status nor the authority of a law enforcement 
officer. It would serve no useful function as a 
deterrent to illegal governmental searches to 
apply the exclusionary rule in this instance. 

Keadle at 663-64, 277 S.E.2d at 459. 

 Although Keadle is one of a relatively limited 
number of North Carolina cases that address the 
question of whether a state or local government 
employee who conducts what would otherwise be a 
search or seizure and who lacks law enforcement 
authority as a matter of state or local law is acting as 
a private citizen or as an arm of the State, the factors 
identified in Sanders and the manner in which those 
factors are applied in Keadle are similar to the 



App. 21 

approach which has been taken in other jurisdictions 
in addressing issues of this nature. For example, in 
United States v. Day, 591 F.3d 679, 683 (4th Cir. 
2010), the Court stated that 

First of all, under the applicable test, “[t]he 
defendant bears the burden of proving that 
an agency relationship exists” between the 
Government and the private individual. . . . 
[The] “two primary factors” to be considered 
[are]: (1) “whether the Government knew of 
and acquiesced in the private” individual’s 
challenged conduct; and (2) “whether the 
private individual intended to assist law en-
forcement or had some other independent 
motivation.” 

(quoting United States v. Jarrett, 338 F.3d 339, 344 
(4th Cir. 2003), cert. denied, 540 U.S. 1185, 124 S. Ct. 
1457, 158 L. Ed. 2d 90 (2004)) (internal citation 
omitted). 

 A factual situation similar to this case was pre-
sent in State v. Lavergne, 991 So. 2d 86 (La. App. 
2008), cert. denied, 1 So. 3d 494 (La. 2009), in which, 
after a volunteer firefighter stopped a suspected 
impaired driver, a state trooper arrived and arrested 
him. In light of the defendant’s appeal from the 
denial of his suppression motion, the Louisiana Court 
of Appeals considered “[w]hether a Texas volunteer 
fireman who had activated emergency lights and 
sirens on his vehicle, who was reasonably believed to 
be a police officer, was acting under the color of state 
law when he stopped another vehicle.” Lavergne, 991 
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So. 2d at 88. The defendant argued, on the one hand, 
that, “by activating his emergency lights and sirens, 
[the firefighter] was acting under the color of state 
law when he stopped the defendant’s vehicle” and 
that, because the defendant “reasonably believed that 
[the firefighter] was a law enforcement official, [his] 
actions should be attributable to the state.” Id. The 
State, on the other hand, argued that the trial court 
had correctly ruled that the fireman was acting as a 
private citizen. In addressing the parties’ arguments, 
the Court stated that: 

Useful criteria in determining whether an 
individual was acting as a private party or as 
an instrument or agent of the government 
are: (1) whether the government knew of 
and acquiesced in the intrusive conduct; 
(2) whether the private party’s purpose in 
conducting the search was to assist law 
enforcement agents or to further its own 
ends; (3) whether the private actor acted at 
the request of the government; and (4) 
whether the government offered the private 
actor a reward. 

Lavergne at 89 (citing United States v. Ginglen, 467 
F.3d 1071, 1074 (7th Cir. 2006)). After engaging in the 
required analysis, the Court determined that the trial 
court had not erred by concluding that the firefighter 
“acted as a private citizen in this case” given that 
“there is no evidence that [he] acted under the in-
struction of law enforcement;” that his “possession 
and utilization of a siren and emergency lights, items 
customarily used by police, did not automatically 
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convert his actions to government actions;” and that 
the firefighter “stated that his primary motivation for 
stopping the defendant was not to assist law en-
forcement, but to prevent ‘an accident that was going 
to happen any second.’ ” Id. 

 A number of other decisions from other jurisdic-
tions provide additional examples of the manner in 
which this basic principle has been applied in particu-
lar situations. For example, in State v. Brittingham, 
296 Kan. 597, 604, 294 P.3d 263, 268 (2013), the 
Kansas Supreme Court addressed the issue of wheth-
er information obtained by a housing inspector who 
had observed the presence of drugs in an apartment 
should be suppressed. In holding that the housing 
inspector was acting as a private citizen, the Court 
stated that: 

[The defendant] contends that our decision in 
[State v.] Smith, 243 Kan. 715, 763 P.2d 632 
[(1988)] . . . establishes that, in this State, 
any government employee is subject to the 
constitutional prohibition against unreason-
able searches and seizures any time that 
employee is acting within the scope of his or 
her employment. . . . [However, Smith held] 
that a government employee will be treated 
like a private citizen for Fourth Amendment 
search and seizure purposes where the per-
son was acting outside of the scope of the 
employee’s governmental duties and not at 
the instigation of or in collusion with other 
government officials or agents. 
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Similarly, in United States v. Verlin, 979 F. Supp. 
1334 (1997), a civil process server observed illegal 
activity while on a hunting trip. Although the defen-
dant sought the entry of an order suppressing the 
evidence obtained by the process server, the trial 
court held that the process server, who had no author-
ity to effectuate an arrest, search, or seizure, was 
acting as a private citizen: 

At the time he “seized” Verlin and “searched” 
Verlin’s property, Leihsing was not an agent 
of either the state or federal government. . . . 
The mere fact that the Kansas code of civil 
procedure permits a person such as Leihsing 
to serve, levy and execute process, does not 
mean that every act taken by that person, no 
matter when or where, is automatically an 
act which would implicate the Fourth 
Amendment. 

Verlin, 979 F. Supp. at 1337. Thus, the extent to 
which a particular person is a governmental agent or 
a private person hinges upon a detailed factual 
analysis which carefully considers all relevant facts 
and circumstances. 

 In his brief, Defendant argues that the trial court 
erred by ruling that, when Lieutenant Shatley used 
his fire engine’s red lights and siren to stop her car, 
he was not a “State actor.” However, the trial court 
never directly decided this issue, even though it did 
state in one of its conclusions of law that: 

If a vehicle seizure did occur, it was a lawful 
detention of the defendant pursuant to [N.C. 
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Gen. Stat.] § 15A-404(b), which allows any 
private citizen to “detain another person 
when he has probabl[e] cause to believe that 
the person detained has committed, in his 
presence: (2) A breach of the peace[.]” 

Although the language in which this conclusion is 
couched suggests that the trial court believed that 
any seizure that resulted from Lieutenant Shatley’s 
conduct represented the act of a private citizen rather 
than that of a governmental actor, the trial court 
never explicitly determined Lieutenant Shatley’s 
status or made the findings necessary to conduct the 
required analysis. More specifically, the trial court 
made no findings relating to (1) Lieutenant Shatley’s 
authority or lack thereof to effect a traffic stop; (2) the 
degree, if any, to which law enforcement officers 
asked or encouraged Lieutenant Shatley to stop 
Defendant or took any other action which had the 
effect of precipitating the stopping of Defendant’s 
vehicle; (3) whether Lieutenant Shatley stopped 
Defendant for law enforcement-related reasons or 
because he wanted to protect Defendant and the 
public from the consequences of her erratic driving; 
and (4) any other facts which bear on the question of 
whether Lieutenant Shatley acted as a private or 
governmental actor. As a result, given that we believe 
that the trial court could resolve this issue in differ-
ent ways based upon the findings of fact which it 
makes in light of the credible record evidence, we 
conclude that the trial court’s judgment must be 
vacated and that this case must be remanded to the 
Orange County Superior Court for entry of a new 
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order containing findings of fact and conclusions of 
law addressing the issues raised by Defendant’s 
suppression motion based upon an application of the 
proper legal standard. If, after hearing any additional 
evidence that it deems necessary and making the 
necessary finding, the trial court concludes that 
Lieutenant Shatley acted as a private citizen rather 
than as a governmental agent at the time that De-
fendant’s vehicle was stopped, then the trial court 
should deny Defendant’s suppression motion and 
reinstate the trial court’s judgment. On the other 
hand, if the trial court determines that Lieutenant 
Shatley was acting as a governmental agent at the 
time of the challenged traffic stop, the trial court 
should make additional findings and conclusions 
addressing the constitutionality of the stopping of 
Defendant’s vehicle on the basis of the criteria set out 
later in this opinion. 

 Our dissenting colleague argues that this case 
need not be remanded to the trial court for further 
proceedings because “the trial court’s findings estab-
lish that [Lieutenant Shatley] was a state actor[.]” 
According to our dissenting colleague, this determina-
tion is necessitated by the fact that Lieutenant 
Shatley stopped Defendant “with the use of ” the 
lights and sirens with which his fire engine was 
equipped and while he was on duty and wearing his 
firefighter’s uniform. In reaching this conclusion, our 
dissenting colleague overlooks the fact that, under 
the relevant legal standard, the undisputed evidence 
indicates that Lieutenant Shatley’s decision to stop 
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Defendant was made without any knowledge of or 
encouragement by the Chapel Hill Police Department 
or any other law enforcement agency and that the 
reason given by Lieutenant Shatley for stopping 
Defendant stemmed from his concern for the safety of 
Defendant and other drivers rather than out of a 
desire to apprehend Defendant and ensure that she 
was criminally charged. Our research has not re-
vealed the existence of any reported decision in this 
or any other jurisdiction holding that an individual 
was acting as a government agent for Fourth 
Amendment purposes based solely on the fact that 
lights and sirens present on official equipment were 
used, the fact that the individual in question was 
wearing a uniform, or the fact that the individual in 
question possessed other trappings of authority, such 
as a firearm or badge. As a result, although we ex-
press no opinion as to the nature of the result that 
the trial court should reach on remand or the extent 
to which the trial court should hear additional evi-
dence before making its decision, we do believe that 
the trial court’s existing findings do not permit a 
proper resolution of the issue of whether Lieutenant 
Shatley was acting as a private person or a govern-
mental actor and that further proceedings must be 
held in the trial court in order to permit a proper 
resolution of that issue. 
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D. Constitutionality of the Stop of Defendant’s 
Vehicle 

 The Fourth Amendment to the United States 
Constitution protects individuals against “unreason-
able searches and seizures.” U.S. Const. amend. IV. 
The United States Supreme Court has uniformly 
applied a reasonableness standard in determining 
whether a search or seizure conducted by a govern-
mental actor passes constitutional muster, regardless 
of whether the individual in question is a sworn law 
enforcement officer. In fact, according to clearly 
established federal constitutional law, the extent to 
which a governmental actor is statutorily authorized 
to conduct searches and seizures has no bearing on 
the required constitutional inquiry. Instead, the con-
stitutionality of all searches and seizures conducted 
by a governmental actor must be evaluated according 
to the applicable constitutional standard – the exis-
tence of probable cause for an arrest or the existence 
of reasonable articulable suspicion for an investiga-
tive detention. 

 For example, in Virginia v. Moore, 553 U.S. 164, 
166, 128 S. Ct. 1598, 1601, 170 L. Ed. 2d 559, 564 
(2008), the United States Supreme Court evaluated a 
challenge to the constitutionality of an arrest that 
was “based on probable cause but prohibited by state 
law.” The Virginia courts had held that, since the 
officers in question lacked the authority to make the 
challenged arrest as a matter of state law, the seizure 
in question violated the Fourth Amendment. In 
reversing the Virginia court’s decision, the United 
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States Supreme Court noted that it had previously 
“concluded that whether state law authorized the 
search was irrelevant” and that “ ‘whether or not a 
search is reasonable within the meaning of the 
Fourth Amendment’ . . . has never ‘depend[ed] on the 
law of the particular State in which the search oc-
curs.’ ” Moore, 553 U.S. at 171-72, 128 S. Ct. at 1604, 
170 L. Ed. 2d at 568 (citing Cooper v. California, 386 
U.S. 58, 61, 87 S. Ct. 788, 790, 17 L. Ed. 2d 730, 733 
(1967), and quoting California v. Greenwood, 486 U.S. 
35, 43, 108 S. Ct. 1625, 1630, 100 L. Ed. 2d 30, 39 
(1988)). In addition, the Court noted: 

We have applied the same principle in the 
seizure context. Whren v. United States, 517 
U.S. 806, 116 S. Ct. 1769, 135 L. Ed. 2d 89 
(1996), held that police officers had acted 
reasonably in stopping a car, even though 
their action violated regulations limiting the 
authority of plainclothes officers in unmarked 
vehicles. We thought it obvious that the 
Fourth Amendment’s meaning did not change 
with local law enforcement practices – even 
practices set by rule. 

As a result, the Court held “that[,] while States are 
free to regulate such arrests however they desire, state 
restrictions do not alter the Fourth Amendment’s 
protections,” Moore at 176, 128 S. Ct. at 1607, 170 
L. Ed. 2d at 570-71, and that, “[w]hen officers have 
probable cause to believe that a person has commit-
ted a crime in their presence, the Fourth Amendment 
permits them to make an arrest[.]” Moore at 178, 128 
S. Ct. at 1608, 170 L. Ed. 2d at 571-72. 
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 More recently, in City of Ontario v. Quon, ___ 
U.S. ___, 130 S. Ct. 2619, 177 L. Ed. 2d 216 (2010), 
the United States Supreme Court addressed the 
constitutional implications of “the assertion by a 
government employer of the right . . . to read text 
messages sent and received on a pager the employer 
owned and issued to an employee.” Quon, ___ U.S. at 
___, 130 S. Ct. at 2624, 177 L. Ed. 2d at 221. In its 
opinion addressing that issue, the United States 
Supreme Court stated that: 

Respondents argue that the search was per 
se unreasonable in light of the Court of 
Appeals’ conclusion that Arch Wireless vio-
lated [18 U.S.C. § 2701 et seq., or the Stored 
Communications Act] by giving the City the 
transcripts of Quon’s text messages. . . . 
[E]ven if the Court of Appeals was correct to 
conclude that the SCA forbade Arch Wireless 
from turning over the transcripts, it does not 
follow that petitioners’ actions were unrea-
sonable. Respondents point to no authority 
for the proposition that the existence of 
statutory protection renders a search per se 
unreasonable under the Fourth Amendment. 
And the precedents counsel otherwise. 

Quon, ___ U.S. at ___, 130 S. Ct. at 2632, 177 
L. Ed. 2d at 230 (citing Moore and Greenwood). This 
Court and the Supreme Court have reached the same 
essential conclusion concerning the relationship 
between the protections afforded by state law and 
those afforded by the Fourth Amendment. For exam-
ple, in State v. Gwyn, 103 N.C. App. 369, 371, 406 
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S.E.2d 145, 146, disc. review denied, 330 N.C. 199, 
410 S.E.2d 498 (1991), this Court clearly stated that: 

Under Mapp v. Ohio, 367 U.S. 643, [81 S. Ct. 
1684,] 6 L. Ed. 2d 1081 (1961), the test for 
suppressing evidence following an arrest is 
not the legality of the arrest, but whether the 
stop and search was unreasonable. Our Su-
preme Court has stated that an illegal arrest 
is not necessarily an unconstitutional arrest, 
State v. Eubanks, 283 N.C. 556, 196 S.E.2d 
706 (1973), and in State v. Mangum, 30 N.C. 
App. 311, 226 S.E.2d 852 (1976), we held 
that the defendant’s illegal arrest beyond the 
policeman’s territorial jurisdiction did not 
render the seizure and search unreasonable 
since the patrolman had probable cause. 

As a result, according to well-established federal 
constitutional law and our own controlling precedent, 
a determination that Lieutenant Shatley lacked the 
statutory authority to stop Defendant’s vehicle does 
not have any bearing upon whether the stopping of 
Defendant’s vehicle violated the Fourth Amendment. 

 The United States Supreme Court has consis-
tently applied traditional standards of reasonableness 
to searches or seizures effectuated by government 
actors who lack state law authority to act as law 
enforcement officers. For example, in Michigan v. 
Tyler, 436 U.S. 499, 98 S. Ct. 1942, 56 L. Ed. 2d 486 
(1978), the Court considered the application of the 
Fourth Amendment to searches of a home conducted 
by firefighters, and held that “there is no diminution 
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in a person’s reasonable expectation of privacy nor in 
the protection of the Fourth Amendment simply 
because the official conducting the search wears the 
uniform of a firefighter rather than a policeman[.]” 
Tyler, 436 U.S. at 506, 98 S. Ct. at 1948, 56 L. Ed 2d 
at 496. Thus, the United States Supreme Court 
applied the traditional warrant requirement in 
evaluating the validity of a firefighter’s entry into a 
private house and held that, even though a burning 
building presented an exigent circumstance rendering 
a warrantless entry “reasonable” for Fourth Amend-
ment purposes, a firefighter could not lawfully 
reenter the house several days later without having 
obtained a properly issued search warrant. Tyler, 436 
U.S. at 511, 98 S. Ct. at 1951, 56 L. Ed. 2d at 500. In 
reaching this conclusion, the Court analyzed the 
constitutionality of the firefighters’ actions without 
giving any consideration to the issue of whether the 
firefighters’ actions were permissible for purposes of 
Michigan state law. 

 Similarly, in N.J. v. T.L.O., 469 U.S. 325, 105 
S. Ct. 733, 83 L. Ed. 2d 720 (1985), the United States 
Supreme Court analyzed the constitutionality of a 
search of a student’s purse conducted by public school 
authorities without addressing the extent to which 
the search had been conducted in accordance with 
applicable New Jersey state law. As the Court noted 
at a later time, in “T.L.O., we . . . applied a standard 
of reasonable suspicion to determine the legality of a 
school administrator’s search of a student[.]” Safford 
Unified Sch. Dist. #1 v. Redding, 557 U.S. 364, 370, 
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129 S. Ct. 2633, 2639, 174 L. Ed. 2d 354, 361 (2009) 
(citing T.L.O., 469 U.S. at 342, 105 S. Ct. at 742, 83 
L. Ed. 2d at 734). In making the required constitu-
tional determination, the Court utilized the familiar 
“reasonable articulable suspicion” standard even 
though the search in question was conducted by an 
individual who was not a law enforcement officer. 

 In addition, courts in other jurisdictions have 
uniformly recognized that, in Moore, the United 
States Supreme Court rejected the proposition that 
the constitutionality of a government actor’s search or 
seizure in any way hinged on the extent to which the 
action in question was permissible as a matter of 
state law. See, e.g., United States v. Wilson, 699 F.3d 
235, 238 (2012) (holding that, even though Immigra-
tion and Customs Enforcement officers lacked the 
authority to act as law enforcement officers at the 
time that they stopped Defendant’s vehicle, “the 
violation of the ICE policy requiring prior authoriza-
tion did not affect the constitutionality of the stop 
under the Fourth Amendment”); Johnson v. Phillips, 
664 F.3d 232, 238 (2011) (holding that, even though a 
“building commissioner and Auxiliary Reserve Police 
Officer” “lacked authority under state law to conduct 
a traffic stop or arrest, that fact that did not establish 
that his conduct violated the Fourth Amendment”) 
(citing Moore); and State v. Slayton, 147 N.M. 340, 
342, 223 P.3d 337, 339 (2009) (stating that, “[w]hile 
we agree that the [police service aide] did not have 
the authority to detain or arrest an individual sus-
pected of a crime, we disagree that a state actor’s 
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unauthorized seizure of a person suspected of com-
mitting a crime is per se a violation of the Fourth 
Amendment.”). As a result, we conclude that, in the 
event that the trial court determines on remand that 
Lieutenant Shatley was a “government actor” at the 
time that he stopped Defendant’s vehicle, it should 
then determine whether the stop was constitutionally 
permissible by determining whether the stop was 
supported by reasonable articulable suspicion, which 
is the standard applied in evaluating the constitu-
tionality of traffic stops by law enforcement officers. 

 Although our dissenting colleague does not 
appear to dispute the essential validity of the rele-
vant federal constitutional principles we have out-
lined in this opinion, he argues, instead, that we 
should interpret N.C. Const. art. I, § 20, so as to 
grant a criminal defendant greater rights than those 
afforded by the federal constitution and hold that, 
since Lieutenant Shatley lacked the statutory author-
ity to stop Defendant’s vehicle, his actions should be 
deemed to be a per se violation of the North Carolina 
Constitution, resulting in the suppression of any 
evidence obtained as a result of the seizure of De-
fendant’s vehicle. The fundamental problem with the 
position adopted by our dissenting colleague is that it 
rests upon an entirely new argument that is not even 
mentioned, much less discussed, in Defendant’s brief. 
Although Defendant makes passing reference to the 
fact that unreasonable searches and seizures are 
prohibited under both the Fourth Amendment to the 
U.S. Constitution and under N.C. Const. art. I, § 20, 
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she has not presented any argument whatsoever 
resting upon the language of the North Carolina Con-
stitution, cited any authority addressing the proper 
interpretation of the search and seizure provisions of 
the North Carolina Constitution, and or urged this 
Court to interpret N.C. Const. art. I, § 20, differently 
from the manner in which the relevant issues have 
been resolved for Fourth Amendment purposes. As 
the Supreme Court of North Carolina has clearly 
reminded us, “[i]t is not the role of the appellate 
courts . . . to create an appeal for an appellant,” as 
doing so leaves “an appellee . . . without notice of the 
basis upon which an appellate court might rule.” Viar 
v. N.C. Dep’t of Transp., 359 N.C. 400, 402, 610 S.E.2d 
360, 361 (2005) (per curiam) (citation omitted). In 
spite of Viar, the dissent proposes that we resolve this 
case on the basis of a theory that Defendant never 
espoused and which the State has had no opportunity 
to discuss. As a result, given Defendant’s failure to 
advance the theory on which our dissenting colleague 
relies in the trial court or in this Court, we decline to 
adopt the approach suggested by our dissenting 
colleague on the grounds that it is not properly before 
us. 

 We also note that the same considerations which 
led the United States Supreme Court to refrain from 
equating the protections provided by the Fourth 
Amendment with those afforded by state statutory 
law are equally applicable in the state constitutional 
context. Consistently with those principles, this Court 
and the Supreme Court have clearly held that, as far 
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as the substantive protections against unreasonable 
searches and seizures are concerned, the federal and 
state constitutions provide the same rights. See, e.g., 
State v. Hendricks, 43 N.C. App. 245, 251-52, 258 
S.E.2d 872, 877 (1979), disc. review denied, 299 N.C. 
123, 262 S.E.2d 6 (1980) (stating that, “[t]hough the 
language in the North Carolina Constitution (Article 
I, Sec. 20), providing in substance that any search or 
seizure must be ‘supported by evidence,’ is markedly 
different from that in the federal constitution, there 
is no variance between the search and seizure law of 
North Carolina and the requirements of the Fourth 
Amendment as interpreted by the Supreme Court of 
the United States”) (citing State v. Vestal, 278 N.C. 
561, 577, 180 S.E.2d 755, 766 (1971), appeal after 
remand, 283 N.C. 249, 195 S.E.2d 297, cert. denied, 
414 U.S. 874, 94 S. Ct. 157, 38 L. Ed. 2d 114 (1973)); 
Gwyn, 103 N.C. App. at 370-71, 406 S.E.2d at 146 
(stating that, although the “[d]efendant argues that[,] 
because the arrest was illegal the search incident to it 
violated the Fourth Amendment to the United States 
Constitution and Article 1, Section 20, of the North 
Carolina Constitution, and [that,] under the Fourth 
Amendment’s exclusionary rule[,] the evidence must 
be suppressed,” we “do not agree” given that “North 
Carolina’s law of search and seizure and the require-
ments of the Fourth Amendment to the Constitution 
of the United States are the same”) (citing Hen-
dricks); In re Murray, 136 N.C. App. 648, 652, 525 
S.E.2d 496, 500 (2000) (stating that, “[b]ecause there 
is no variance between North Carolina’s law of search 
and seizure and the requirements of the Fourth 
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Amendment to the Constitution of the United States 
. . . we hold that the search was proper under the 
laws of North Carolina”) (citing Hendricks); and 
Hartman v. Robertson, 208 N.C. App. 692, 697, 703 
S.E.2d 811, 815 (2010) (stating that “[w]e disagree” 
with the “[p]etitioner’s [ ] argument [ ] that, because 
the traffic stop was illegal, the evidence gathered 
subsequent to the stop should have been suppressed” 
on the grounds that “Article I, section 20 of our North 
Carolina Constitution provides the same protections 
as the federal Fourth Amendment”) (citing Murray).3 
As a result, even if Defendant had advanced the 
argument upon which our dissenting colleagues relies 

 
 3 Although our dissenting colleague cites a number of 
decisions for the proposition that the United States Constitution 
serves as a constitutional floor and that the North Carolina 
Constitution may give citizens additional rights over and above 
those that are federally guaranteed, neither the Supreme Court 
nor this Court has ever held that the substantive protections 
afforded by N.C. Const. art. I, s. 20, exceed those afforded by the 
Fourth Amendment. Admittedly, the Supreme Court rejected the 
“good faith” exception to the exclusionary rule found in federal 
search and seizure jurisprudence in State v. Carter, 322 N.C. 709, 
710, 370 S.E.2d 553, 554 (1988). However, we have not found, 
and our dissenting colleague has not cited, any decision of this 
Court or the Supreme Court in which the limitations upon the 
actual conduct of governmental actors (as compared to the scope 
of the remedies which are available in the event that a constitu-
tional violation has occurred) are greater under N.C. Const. art. 
I, § 20, than they are under the Fourth Amendment. As a result, 
we believe that we are bound by the prior decisions of this Court 
and the Supreme Court equating the substantive limits imposed 
upon the conduct of governmental actors by the Fourth Amend-
ment with those imposed by N.C. Const. art. I, § 20. 
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in his brief, we would be bound to reject it based upon 
the prior decisions of this Court and the Supreme 
Court.4 

 
E. N.C. Gen. Stat. § 15A-404 

 In its order, the trial court concluded that, even if 
Lieutenant Shatley’s stop of Defendant constituted a 
seizure, his actions would have been justified pur-
suant to N.C. Gen. Stat. § 15A-404, the so-called 
“citizen’s arrest” statute. According to N.C. Gen. Stat. 
§ 15A-404(b), a private citizen may “detain another 
person when he has probable cause to believe that 
the person detained has committed in his presence: 
(1) [a] felony, (2) [a] breach of the peace, (3) [a] crime 
involving physical injury to another person, or (4) [a] 
crime involving theft or destruction of property.” 

 
 4 Our dissenting colleague distinguishes the cases cited in 
the text with respect to the lack of difference between the 
substantive protections found in federal and state constitutional 
search and seizure law on the ground that none of them involve 
“a seizure of a defendant by [a] state actor who lacked the 
training and experience of a law enforcement officer.” In view of 
the fact that the approach adopted in the dissent in reliance 
upon this distinction equates state statutory law with state 
constitutional law, the fact that this approach has no support in 
the search and seizure jurisprudence developed by this Court 
and the Supreme Court, and the fact that our decision in Gwyn 
expressly rejected such an equation for purposes of both federal 
and state constitutional law, we do not believe that the distinction 
upon which our dissenting colleague relies supports a decision to 
hold that the absence of any statutory authority giving a fire 
fighter the authority to conduct investigative detentions neces-
sarily results in a violation of N.C. Const. art. I, § 20. 
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The key provision in the language of N.C. Gen. Stat. 
§ 15A-404 is “probable cause,” which is the traditional 
standard utilized in evaluating the lawfulness of an 
arrest. On the other hand, nothing in N.C. Gen. Stat 
§ 15A-404 authorizes private citizens to conduct in-
vestigatory stops based on “reasonable articulable 
suspicion” for the purpose of ascertaining whether a 
criminal offense has been committed. At the time that 
Lieutenant Shatley stopped Defendant’s vehicle, he 
did not know whether she was an impaired driver or 
whether her erratic driving stemmed from an entirely 
different cause, such as illness or mechanical difficul-
ties. Thus, the record clearly shows that Lieutenant 
Shatley was, at most, conducting what amounted to 
an investigative stop rather than detaining Defen-
dant as authorized by N.C. Gen. Stat. § 15A-404. See 
e.g., State v. Benefiel, 1997 Ida. App. LEXIS 35 (hold-
ing that the statutory right to make a “citizen’s 
arrest” did not encompass a right to make a brief 
investigative seizure or “Terry stop”), aff ’d on other 
grounds, State v. Benefiel, 131 Idaho 226, 228, 953 
P.2d 976, 978 (holding that evidence obtained by a 
law enforcement officer conducting investigatory 
activities outside of his territorial jurisdiction did not 
violate the defendant’s constitutional rights and was 
not subject to suppression), cert. denied, 525 U.S. 818, 
119 S. Ct. 58, 142 L. Ed. 2d 45 (1998). As a result, the 
trial court erred by upholding Lieutenant Shatley’s 
decision to stop Defendant’s vehicle on the basis of 
N.C. Gen. Stat. § 15A-404 and should not take any 
account of that statutory provision in conducting the 
required proceedings to be held on remand. 
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F. Application of Exclusionary Rule 

 In the event that the trial court concludes on 
remand that Lieutenant Shatley was a government 
actor and that his decision to stop Defendant’s vehicle 
was not supported by a reasonable articulable suspi-
cion that Defendant was driving while subject to an 
impairing substance, it must also determine whether 
any evidence obtained by officers of the Chapel Hill 
Police Department as a result of their own activities 
must be suppressed. As the Fourth Circuit has stated, 
“[n]ot all evidence discovered as a result of a Fourth 
Amendment violation, though, is ‘fruit of the poisonous 
tree’ and necessarily inadmissible at trial. Evidence 
derived from an illegal search may be admissible 
depending upon ‘whether, granting establishment of 
the primary illegality of the evidence to which the in-
stant objection is made has been come at by exploita-
tion of that illegality, or instead by means sufficiently 
distinguishable to be purged of the primary taint.’ ” 
United States v. Gaines, 668 F.3d 170, 173 (4th Cir. 
2012) (quoting Wong Sun v. United States, 371 U.S. 
471, 488, 83 S. Ct. 407, 417, 9 L. Ed. 2d 441, 456 
(1963)) (internal quotation marks and citation omit-
ted). Thus, the trial court may potentially be required 
to determine on remand whether any evidence ob-
tained by officers of the Chapel Hill Police Depart-
ment after their arrival on the scene should be 
suppressed in the event that it is determined that 
Lieutenant Shatley engaged in unconstitutional con-
duct while acting as a governmental agent. 
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 In its brief, the State argues that we should 
uphold the trial court’s decision to deny Defendant’s 
suppression motion on the grounds that, even if 
Lieutenant Shatley’s stop of Defendant’s vehicle vio-
lated the federal and state constitutional protections 
against unreasonable searches and seizures, this fact 
does not require exclusion of the evidence obtained as 
a result of her arrest by law enforcement officers. 
According to the State, since “[t]he stop of defendant 
by Chapel Hill Police Department was independent of 
any stop by [Lieutenant] Shatley,” a proper applica-
tion of “the independent source rule [, which] provides 
that evidence obtained illegally should not be sup-
pressed if it is later acquired pursuant to a constitu-
tionally valid search or seizure,” State v. McKinney, 
361 N.C. 53, 58, 637 S.E.2d 868, 872 (2006) (citing 
State v. Phifer, 297 N.C. 216, 224-26, 254 S.E.2d 586, 
590-91 (1979)), would necessitate a determination 
that any evidence obtained as a result of the activities 
of the Chapel Hill Police Department would still be 
admissible. 

 In addition, the State argues that, even if Lieu-
tenant Shatley’s stop of Defendant’s vehicle was 
unconstitutional, evidence of her impaired driving 
should be admitted pursuant to the inevitable dis-
covery doctrine. “The United States Supreme Court 
in Nix v. Williams, 467 U.S. 431, [104 S. Ct. 2501,] 81 
L. Ed. 2d 377 (1984), held that evidence which would 
otherwise be excluded because it was illegally seized 
may be admitted into evidence if the State proves by 
a preponderance of the evidence that the evidence 
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would have been inevitably discovered by the law en-
forcement officers if it had not been found as a result 
of the illegal action.” State v. Pope, 333 N.C. 106, 114, 
423 S.E.2d 740, 744 (1992). In seeking to persuade us 
to accept its inevitable discovery argument, the State 
points out that Lieutenant Shatley “testified [that] he 
repeatedly contacted communications relaying his 
concern about defendant’s driving, providing defen-
dant’s location, and requesting Chapel Hill police 
officers to respond” and argues that, in light of these 
communications, Defendant’s vehicle would inevita-
bly have been stopped by law enforcement officers. 
The record does, as the State contends, indicate that 
Lieutenant Shatley called police communications on 
multiple occasions for the purpose of reporting his 
current location and providing a description of Defen-
dant’s vehicle; that Lieutenant Shatley called police 
communications yet again to report the location at 
which Defendant’s vehicle had been stopped; and that 
law enforcement officers arrived about “ten minutes 
maybe” after the stop. As a result, the State makes a 
colorable inevitable discovery argument as well. 

 The trial court did not address any of these 
exclusionary rule-related issues in its initial order. 
Although a determination that Lieutenant Shatley 
acted unconstitutionally would necessarily require 
the suppression of any evidence obtained at the time 
that he stopped Defendant’s vehicle, the same is not 
necessarily true of evidence obtained after officers of 
the Chapel Hill Police Department arrived on the 
scene. Thus, in the event that the trial court con-
cludes that a constitutional violation occurred at the 
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time that Lieutenant Shatley stopped Defendant’s 
vehicle, the trial court should, on remand, make find-
ings of fact and conclusions of law addressing the 
issue of the extent, if any, to which evidence stem-
ming from Defendant’s arrest by officers of the Chap-
el Hill Police Department must be suppressed as the 
result of Lieutenant Shatley’s conduct as well. 

 
III. Conclusion 

 Thus, for the reasons set forth above, we conclude 
that the trial court’s judgment should be vacated and 
that this case should be remanded to the Orange 
County Superior Court for further proceedings. On 
remand, the trial court should take any additional 
evidence that, in the exercise of its discretion, it 
chooses to receive and enter a new order ruling on the 
issues raised by Defendant’s suppression motion 
containing appropriate findings and conclusions 
addressing the issues of whether: (1) Lieutenant 
Shatley was acting as a government agent or a pri-
vate citizen at the time that he stopped Defendant’s 
vehicle; (2) whether, if Lieutenant Shatley was acting 
as a government agent at the time that he stopped 
Defendant’s vehicle, the stop was supported by 
the necessary reasonable articulable suspicion; and 
(3) whether, in the event that the stop of Defendant’s 
vehicle was not supported by the necessary reasona-
ble articulable suspicion, the evidence obtained by 
officers of the Chapel Hill Police Department must 
be suppressed, including a consideration, to the ex-
tent necessary, of whether any information obtained 
by the Chapel Hill Police Department must be 
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suppressed under the “fruit of the poisonous tree” 
doctrine or whether any evidence obtained by officers 
of the Chapel Hill Police Department would be ren-
dered admissible by the independent source or inevi-
table discovery rules. In the event that the trial court 
determines, after conducting the required proceed-
ings on remand, that Defendant’s suppression motion 
should be denied, the trial court will reinstate the 
judgment that has been previously entered against 
Defendant. In the event that the trial court deter-
mines, after conducting the required proceedings on 
remand, that Defendant’s suppression motion should 
be allowed, the trial court will order that Defendant 
receive a new trial. 

 REVERSED AND REMANDED. 

 Judge STROUD concurs. 

 Judge ROBERT C. HUNTER concurs in part and 
dissents in part by separate opinion. 
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HUNTER, Robert C., Judge concurring in part 
and dissenting in part. 

 I concur with the majority’s conclusion that 
Lieutenant Shatley’s stop of defendant’s car consti-
tuted a seizure in the context of the Fourth Amend-
ment of the United States Constitution. I also agree 
with the majority that Lieutenant Shatley was not 
authorized to stop defendant under N.C. Gen. Stat. 
§ 15A-404. However, while the majority remands the 
matter to the trial court for a determination of 
whether Lieutenant Shatley was a state actor, I 
conclude that Lieutenant Shatley was not acting as a 
“private person” when he stopped defendant. He 
seized defendant while acting in his official capacity 
as a fireman, a state actor, and did so without lawful 
authority in violation of defendant’s rights under 
Article I, Section 20 of the North Carolina Constitu-
tion. Accordingly, I respectfully dissent from that part 
of the majority’s opinion, and I would reverse the trial 
court’s order denying her motion to suppress, vacate 
the judgment, and remand to the trial court. 



App. 46 

 In her motion to suppress, defendant argued that 
the evidence obtained as a result of the traffic stop 
was illegally obtained in violation of the Fourth 
Amendment and its parallel provision in the North 
Carolina Constitution. The trial court concluded the 
[sic] Lieutenant Shatley’s stop of defendant was not a 
seizure triggering defendant’s Fourth Amendment 
protections nor a violation of her other constitutional 
rights. Although not addressed at length, defendant 
again raised the argument that her stop by Lieu-
tenant Shatley was in violation of the protections 
afforded to her by Article I, Section 20 of the North 
Carolina Constitution. 

 “Article I, Section 20 of our North Carolina 
Constitution, like the Fourth Amendment, protects 
against unreasonable searches and seizures,” State v. 
McClendon, 350 N.C. 630, 636, 517 S.E.2d 128, 132 
(1999), and it requires the exclusion of evidence 
obtained by such unlawful means, State v. Carter, 322 
N.C. 709, 712, 370 S.E.2d 553, 555 (1988). The rele-
vant provision of our state constitution provides: 
“General warrants, whereby any officer or other 
person may be commanded to search suspected places 
without evidence of the act committed, or to seize any 
person or persons not named, whose offense is not 
particularly described and supported by evidence, are 
dangerous to liberty and shall not be granted.” N.C. 
Const. art. I, § 20. 

 Because our Constitution and the Fourth Amend-
ment provide these similar protections, caselaw 
interpreting the Fourth Amendment may provide 
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guidance in our interpretation of Article I, Section 20. 
Carter, 322 N.C. at 712, 370 S.E.2d at 555. Yet, 
despite the similarities between Article I, Section 20 
and the Fourth Amendment, the provisions are not 
identical, and we are not precluded from determining 
that Article I, Section 20 confers rights to our citizens 
that are distinct from those conferred by the Fourth 
Amendment. See McClendon, 350 N.C. at 635, 517 
S.E.2d at 132 (“[W]e are ‘not bound by opinions of the 
Supreme Court of the United States construing even 
identical provisions in the Constitution of the United 
States.’ ”) (quoting State v. Arrington, 311 N.C. 633, 
643, 319 S.E.2d 254, 260 (1984)). 

 The majority cites to several cases for the propo-
sition that had defendant argued that her stop was 
unlawful under our state constitution, the majority 
would be bound by our prior decisions to reject the 
argument. See State v. Hendricks, 43 N.C. App. 245, 
251-59, 258 S.E.2d 872, 877-82 (1979) (concluding 
that a search of the defendant’s home and vehicle by 
law enforcement officers via the use of an electronic 
tracking device was lawful under the Fourth 
Amendment and Article 1, Section 20), disc. review 
denied, 299 N.C. 123, 262 S.E.2d 6 (1980); State v. 
Gwyn, 103 N.C. App. 369, 371, 406 S.E.2d 145, 146 
(1991) (concluding that the defendant’s arrest in 
Virginia by a North Carolina police officer did not 
render the search and seizure unreasonable under 
our federal or state constitutions), disc. review denied, 
330 N.C. 199, 410 S.E.2d 498; In re Murray, 136 N.C. 
App. 648, 652, 525 S.E.2d 496, 499-500 (2000) (ana-
lyzing whether a school official’s search of a student’s 
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book bag was unreasonable under North Carolina 
law); Hartman v. Robertson, 208 N.C. App. 692, 697-
98, 703 S.E.2d 811, 815-16 (2010) (concluding that 
evidence obtained after a police officer stopped the 
defendant’s vehicle was not subject to the exclusion-
ary rule when the evidence is presented in a license 
revocation hearing, which is a civil proceeding). 
I conclude these cases are distinguishable as they 
do not involve a seizure of a defendant by a state 
actor who lacked the training and experience of a law 
enforcement officer, as occurred in this case. 

 Moreover, I cannot dispute that our state Consti-
tution provides the same rights as the Fourth 
Amendment, but our caselaw also holds that Article 
1, Section 20 may provide rights in addition to those 
provided by the Fourth Amendment. As the Supreme 
Court of North Carolina has previously stated, “the 
United States Constitution provides a constitutional 
floor of fundamental rights guaranteed all citizens of 
the United States, while the state constitutions 
frequently give citizens of individual states basic 
rights in addition to those guaranteed by the United 
States Constitution.” Virmani v. Presbyterian Health 
Servs. Corp., 350 N.C. 449, 475, 515 S.E.2d 675, 692 
(1999); see Jones v. Graham Cnty. Bd. of Educ., 197 
N.C. App. 279, 289-93, 677 S.E.2d 171, 178-82 (2009) 
(noting that “[i]f we determine that the policy does 
not violate the Fourth Amendment, we may then 
proceed to determine whether Article I, Section 20 
provides basic rights in addition to those guaranteed 
by the [Fourth Amendment]”, and concluding that 
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while a suspicionless search may be reasonable under 
the Fourth Amendment under certain circumstances 
the defendant-employer’s suspicionless drug testing 
policy violated plaintiff-employees’ rights to be free 
from unreasonable searches under Article I, Section 
20 of our state constitution) (citation and quotation 
marks omitted); Carter, 322 N.C. at 710, 370 S.E.2d 
at 554 (holding there is no good faith exception to the 
requirements of Article I, Section 20 as applied to the 
defendant and declining to analyze whether the 
search and seizure at issue violated the defendant’s 
rights under the Fourth Amendment of the federal 
constitution). However, due to the relatively limited 
body of caselaw interpreting Article I, Section 20, 
reference to caselaw that determines our citizens’ 
rights under the Fourth Amendment is helpful in our 
analysis, but it does not control the resolution of this 
case. 

 Under the Fourth Amendment, “[t]he right to be 
free from unreasonable searches and seizures applies 
to seizures of the person, including brief investigatory 
stops.” In re J.L.B.M., 176 N.C. App. 613, 619, 627 
S.E.2d 239, 243 (2006). Such investigatory stops must 
be based on reasonable suspicion that criminal activi-
ty may have taken place. Id. Reasonable suspicion is 
based upon “ ‘specific and articulable facts, as well as 
the rational inferences from those facts, as viewed 
through the eyes of a reasonable, cautious officer, 
guided by [the officer’s] experience and training.’ ” Id. 
(quoting State v. Watkins, 337 N.C. 437, 441-42, 446 
S.E.2d 67, 70 (1994) (emphasis added)). 
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 Although the majority remands the case for the 
trial court to make additional findings as to whether 
Lieutenant Shatley was a state actor when he seized 
defendant, I conclude the trial court’s findings estab-
lish that he was a state actor and that he violated 
defendant’s right to be free from unlawful seizure 
under our state constitution. The trial court found 
that Lieutenant Shatley stopped defendant with the 
use of Fire Engine 32, of which he was in command 
and which was returning to the fire station after 
being dispatched to the scene of a possible fire. After 
notifying “emergency communications” that defen-
dant may be an impaired driver, Lieutenant Shatley 
“ordered” the driver of the fire engine to activate its 
red lights, sirens, and horn to cause defendant to stop 
her vehicle. Once stopped, Lieutenant Shatley did not 
pass defendant, but parked Engine 32 behind defend-
ant’s vehicle. Lieutenant Shatley exited the fire truck 
and approached defendant wearing his firefighter’s 
uniform. The fire engine’s emergency lights continued 
to flash as defendant asked Lieutenant Shatley why 
he had stopped her, and he spoke to defendant for at 
least ten minutes. Chapel Hill police officers arrived 
on the scene shortly thereafter. 

 Had Lieutenant Shatley been a police officer with 
the appropriate training and experience as well as 
the lawful authority to stop defendant, defendant’s 
erratic driving would likely support a finding of the 
reasonable suspicion necessary to effectuate an 
investigatory stop. Although Lieutenant Shatley had 
limited authority to enforce traffic laws at the scene 
of a fire or other hazards pursuant to N.C. Gen. Stat. 
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§ 20-114.1(b), the statute provides that firemen are 
not considered law enforcement or traffic control 
officers. Thus, the legislature has strictly limited the 
law enforcement authority of firemen to a narrow set 
of situations related to the execution of their duties as 
firemen. See id. If the legislature intended to give 
firemen the authority to enforce traffic laws at all 
times, it could do so. However, under our current 
statutes, Lieutenant Shatley had no lawful authority 
or training to stop defendant. Because Lieutenant 
Shatley used the appearance of the state’s police 
powers to effectuate a traffic stop, I conclude that 
he was a state actor acting outside of his lawful 
authority to seize defendant. 

 To permit state actors who do not have appropri-
ate law enforcement authority, training, and experi-
ence to make traffic stops would potentially result in 
greater harm than not stopping someone who com-
mits a motor vehicle violation. “ ‘No right is held more 
sacred, or is more carefully guarded, by the common 
law, than the right of every individual to the posses-
sion and control of his own person, free from all 
restraint or interference of others, unless by clear and 
unquestionable authority of law.’ ” Terry v. Ohio, 392 
U.S. 1, 9, 20 L. Ed. 2d 889, 898-99 (1968) (quoting 
Union Pac. R. Co. v. Botsford, 141 U.S. 250, 251, 35 
L. Ed. 734, 737 (1891) (emphasis added)). As our 
Supreme Court has aptly noted: 

One of the great purposes of the exclusionary 
rule is to impose the template of the con-
stitution on police training and practices. 
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Unavoidably, a few criminals may profit 
along with the innocent multitude from this 
constitutional arrangement. . . . “He does not 
go free because the constable blundered, but 
because the Constitutions prohibit securing 
the evidence against him.” 

Carter, 322 N.C. at 720, 370 S.E.2d at 560 (citation 
omitted). 

 “A ruling admitting evidence in a criminal trial . . . 
has the necessary effect of legitimizing the conduct 
which produced the evidence, while an application of 
the exclusionary rule withholds the constitutional 
imprimatur.” Terry, 392 U.S. at 13, 20 L. Ed. 2d at 
901. If state personnel who are not trained as law 
enforcement officers are permitted to execute traffic 
stops without lawful authority, experience, and 
training, but under the color of state police power, 
and the evidence obtained from such a seizure is 
admitted in a criminal prosecution, our courts will “be 
made party to lawless invasions of the constitutional 
rights of citizens by permitting unhindered govern-
mental use of the fruits of such invasions[,]” id. 

 Such actions are “dangerous to [the] liberty” of our 
citizens, N.C. Const. art. I, § 20, a violation of defen-
dant’s right to be free from unlawful seizure under 
our state constitution, and should not be condoned by 
our courts. Accordingly, I conclude that the trial court 
should have granted defendant’s motion to suppress 
to exclude the evidence obtained from Lieutenant 
Shatley’s seizure of defendant. 
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Order Denying  
Defendant’s Motion  
to Suppress 

(Filed Aug. 23, 2012) 

In the above-entitled matter, having been heard
before the Honorable Judge Elaine Bushfan on Au-
gust 2nd, 2012, the court hereby denies the defen-
dant’s motion to suppress all evidence resulting from 
the stop of the defendant’s vehicle. 

 
Findings of fact:  

1. On or about 10:30pm on May 27th, 2011, the 
Chapel Hill Fire Department was dispatched 
to a fire alarm at 1512 E. Franklin St. in 
Chapel Hill. Lt. Gordon Shatley was in 
command of Fire Engine 32 which responded 
to the call. 

2. Lt. Shatley presently and as of May 27, 2011, 
was a member of the Chapel Hill Fire De-
partment, in command of Fire Engine 32 
owned by the Town of Chapel Hill on May 
27th, 2011. 

3. At one point in the early 1990’s, Lt. Shatley 
was employed by the Town of Chapel Hill as 
a “peace officer” where he was authorized to 
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act as both a law enforcement officer and a 
firefighter. In approximately 1993, the posi-
tion of Peace Officer was abandoned and Lt. 
Shatley became a fire fighter authorized to 
exercise the same powers of police officers in 
limited circumstances as authorized by Sec. 
6.2 of Article 1 of the Town Charter of Chapel 
Hill. 

4. While en route to that call, Lt. Shatley 
encountered a light-colored Mercedes Benz 
vehicle at the intersection of Fordham Blvd. 
and Estes Drive. The Mercedes was traveling 
on Estes drive and making a right turn onto 
Fordham Blvd, and slowed to stop for a red 
light. Lt. Shatley noticed that the vehicle 
was past the stop line at the intersection and 
had its auxiliary lights, but not headlights 
on. He also noticed that the interior dome 
light was on and the driver’s side window 
was halfway down while it was raining. 

5. Engine 32 continued to the call but was later 
called off and they began to return to the 
Chapel Hill Fire Department. While travel-
ling back down Fordham Blvd, Lt Shatley 
noticed the same Mercedes travelling ahead 
of them at approximately 30 mph in a 45 
mph zone and had some type of blinking am-
ber light emitting from the rear. Lt. Shatley 
observed the Mercedes weaving in and out of 
its lane of travel. 

6. Lt. Shatley notified emergency communi-
cations to alert the Chapel Hill Police of a 
possible impaired driver. Lt. Shately [sic] 
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never received any response from Chapel 
Hill Police. 

7. Engine 32 continued to follow the Mercedes 
as it exited off of Fordham Blvd onto Raleigh 
Rd. Lt. Shatley observed the Mercedes go to 
the right completely out of its lane at the 
bottom of the exit ramp. 

8. Once on Raleigh Rd, the Mercedes failed to 
maintain its lane, at one point drifting over 
to the lane in which a tour bus was travel-
ling, coming within three feet of making 
contact with the bus. 

9. At the intersection with Hamilton Rd. the 
Mercedes stopped at a red light approximate-
ly two car lengths short of stop line. 

10. Lt. Shatley again notified communications of 
a possible impaired driver. Once again, Lt. 
Shately never received any response from 
Chapel Hill Police. 

11. When the light turned green, the Mercedes 
continued to travel, again failing to maintain 
its lane. 

12. Lt.. Shatley ordered the driver of Engine 32 
to “light her up” indicating activation of the 
fire trucks red emergency lights and sirens, 
and Lt. Shatley tapped the horn twice. 

13. The Mercedes proceeded to the far right 
hand lane. The right side tires made contact 
with the curb and made an abrupt stop and 
Engine 32 pulled in behind the vehicle. 
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14. Fire Engine 32’s red emergency lights re-
mained active for the duration of the encoun-
ter with Ms. Verkerk and Fire Engine 32 
never passed Ms. Verkerk’s vehicle. 

15. Lt. Shatley approached the vehicle and spoke 
with the driver, Ms. Dorothy Verkerk. Ms. 
Verkerk remained at her vehicle for at least 
10 minutes interacting with Lt. Shatley. Ms. 
Verkerk asked Lt. Shatley why he had 
stopped her. Based upon his observations, Lt. 
Shatley, engaged Ms. Verkerk in conversation 
as to whether she could get someone else to 
driver [sic] her. 

16. When asked why he had stopped Ms. 
Verkerk, Lt. Shatley stated, “I could not let 
her drive.” 

17. Lt. Shatley asked her if it she would object to 
her car being moved into a nearby parking 
lot. He testified that it was his intention to 
have one of his personnel move the car, 
though he agreed that Ms. Verkerk could 
have honestly misunderstood and she drove 
her vehicle into the parking lot to which he 
had referred. 

18. Chapel Hill Police arrived a short time 
afterwards and conducted a Driving While 
Impaired investigation. 

 
Conclusions of law:  

1. The stop of Ms. Verkerk’s vehicle was not a 
vehicle seizure triggering 4th Amendment 
protection. NCGS § 20-157 requires that, if a 
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fire truck activates its red lights and/or 
siren, the driver shall move over as far as 
possible to the right hand edge of the road-
way and remain there until the fire truck 
passes. Once it became clear that Engine 32 
was not going to proceed, Ms. Verkerk was 
not required to remain at the scene.; and/or 

2. If a vehicle seizure did occur, it was a lawful 
detention of the defendant pursuant to NCGS 
§ 15A-404(b), which allows any private citi-
zen to “detain another person when he has 
probably [sic] cause to believe that the per-
son detained has committed, in his presence: 
(2) A breach of the peace.”; and/or 

3. If this were a detention in violation of the 
statute, it was not a violation of the defen-
dant’s constitutional rights, nor was it a sub-
stantial violation of the defendant’s statutory 
rights. Therefore, pursuant to NCGS 15A-
974, the exclusionary rule does not apply. 

 The Court hereby denies the defendant’s motion 
to suppress and orders that the above-entitled matter 
be placed on the next available hearing date for 
further proceedings. 

 This the 22nd day of Aug., 2012. 

/s/ Elaine E. Bushfan 
 The Honorable Judge Elaine Bushfan 

Resident Superior Court Judge 
District 14 

 

 


