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i 

 
QUESTION PRESENTED 

 
 In Hoffman Plastic Compounds, Inc. v. NLRB, 
535 U.S. 137 (2002), this Court held that an award of 
backpay to an undocumented worker by the National 
Labor Relations Board (“NLRB”) for a violation of the 
National Labor Relations Act (“NLRA”) would conflict 
with federal immigration policy embodied in the Im-
migration Reform and Control Act of 1986 (“IRCA”).  

 Concerned about the impact of Hoffman on the 
anti-discrimination provisions of California’s Fair 
Employment and Housing Act (Cal. Gov’t Code 
§12900 et seq.) (“FEHA”), the California legislature 
enacted Senate Bill 1818 (Cal. Stats. 2002 ch. 1071) 
(“SB 1818”), which added nearly identical provisions 
to four California statutes.1 The provisions declared 
that a person’s immigration status is irrelevant to the 
enforcement of the state’s anti-discrimination laws.  

 Here, in a wrongful failure to hire discrimination 
action brought by a person not legally entitled to 
work in the United States, the California Supreme 
Court held that Hoffman’s holding that a backpay 
award to an undocumented worker did not apply to 
the issue before it, namely, whether, and to what 
extent, federal immigration law preempted provisions 
of state law that allow undocumented persons to 
prosecute private discrimination causes of action. 

 
 1 Cal. Labor Code § 1171.5; Cal. Civil Code § 3339; Cal. 
Gov’t Code § 7285; Cal. Health & Safety Code § 24000.  
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QUESTION PRESENTED – Continued 

 
Instead, adopting the conclusion and reasoning of 
Hoffman’s dissent, the Court held that state law did 
not conflict or present an obstacle to federal immigra-
tion policy except to the extent it authorized an 
award of lost pay damages for any period after the 
employer’s discovery of an employee’s ineligibility to 
work in the United States. (Salas v. Sierra Chemical 
Co., 327 P.3d 797, 800-802 (Cal. 2014).)  

 The question presented is whether, and to what 
extent, a state law that authorizes a wrongful failure 
to hire discrimination action by a person not legally 
entitled to work in the United States conflicts with 
and/or is an obstacle to federal immigration policy. 
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CORPORATE DISCLOSURE STATEMENT 

 
 Petitioner is a wholly owned subsidiary of Carus 
Holdings Nevada LLC, a Delaware corporation. 
Carus Holdings Nevada LLC has one member, Carus 
Corporation, a Delaware corporation. Carus Corpora-
tion is a wholly owned subsidiary of Carus Group, 
Inc., a Delaware corporation. None of the stock of 
Petitioner, Carus Holdings Nevada LLC, Carus 
Corporation, or Carus Group, Inc. is owned by a 
public company. 
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OPINIONS BELOW 

 The ruling of the California Supreme Court is 
reported as Salas v. Sierra Chemical Co., 327 P.3d 
797 (Cal. 2014). App. 1-61. The ruling of the Third 
District Court of Appeal, which was depublished by 
order of the California Supreme Court, is reported as 
Salas v. Sierra Chemical Co., 129 Cal.Rptr.3d 263 
(Cal.App. 2011). App. 62-92. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The jurisdiction of this Court is invoked under 28 
U.S.C. § 1257. The California Supreme Court’s Opin-
ion was issued June 26, 2014. 

---------------------------------  --------------------------------- 
 

STATUTORY PROVISIONS INVOLVED 

 The following statutes are set forth in the Ap-
pendix to this Petition: 

8 U.S.C. § 1324a, App. 109-130. 

8 U.S.C. § 1324c, App. 131-137. 

Cal. Gov’t Code §§ 12920, 12930, 12940, 
12965, and 12981, App. 138-162. 

Cal. Senate Bill 1818, Cal. Stats. 2002 ch. 
1071, App. 163-169. 

---------------------------------  --------------------------------- 
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STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND. 

 Sierra Chemical manufactures and distributes 
water treatment chemicals. In 2003, Salas submitted 
a job application to the company. Included in the 
application was a Social Security number that pur-
portedly was Salas’. Prior to the start of his employ-
ment, Salas also provided Sierra Chemical with an 
Immigration and Naturalization Form I-9 that was 
verified under penalty of perjury and included Salas’ 
purported Social Security number and Social Security 
card. Salas began working for Sierra Chemical in 
May 2003. Because of the seasonal demand for Sierra 
Chemical products, between 2003 and 2006, the 
company laid off and recalled Salas two times pursu-
ant to a labor agreement with his union. 

 In March 2006, Salas reported a back injury. 
Sierra Chemical placed him on restricted duty until 
June, when he was medically cleared to return to full 
duty. In August 2006, Salas reported that he had 
reinjured his back. Sierra Chemical again placed him 
on restricted duty until December 2006, when it laid 
him off as part of its seasonal reduction of production 
line staff required by the falloff in demand for swim-
ming pool chemicals. According to Salas, at the time 
of his recall from the seasonal layoff, Sierra Chemical 
employees told him that he had to be able to work 
without any restrictions in order to be rehired. Nei-
ther Salas nor the attorney who was representing 
him in a worker’s compensation claim against Sierra 
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Chemical contacted the company to demand that it 
rehire him for restricted duty as the company had 
previously done. Three months after Sierra Chemi-
cal’s purportedly wrongful failure to hire Salas, his 
attorney filed this action. 

 
II. PROCEDURAL HISTORY. 

 Salas’ Complaint alleged that Sierra Chemical 
had terminated his employment in November 2006 to 
retaliate for his filing a worker’s compensation claim 
and that the company had failed to accommodate his 
disability. Salas’ Amended Complaint alleged that in 
November 2006 Sierra Chemical denied him employ-
ment to retaliate for his filing a worker’s compensa-
tion claim and that the company had failed to 
accommodate his disability.2 The Amended Complaint 
sought compensatory and punitive damages. 

 Prior to trial, Salas filed an in limine motion 
which acknowledged the potential criminal jeopardy 
attendant to the use of fraudulent documentation to 
establish employment eligibility. The motion stated 
that Salas would assert his Fifth Amendment rights 
in response to any question as to his immigration 
status, and sought an order that any such questions 
be put to him outside of the presence of the jury. 
Salas’ motion led Sierra Chemical to investigate the 
authenticity of the documents which he had provided 

 
 2 In November 2006, Salas was in fact working for Sierra 
Chemical on restricted duty. 
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the company. As a result, Sierra Chemical discovered 
that the Social Security number which Salas had 
represented as his own belonged to a person living in 
North Carolina.  

 Subsequent to its discovery, Sierra Chemical filed 
a motion for summary judgment based on Salas’ use 
of a Social Security number that had been issued to 
someone else. The trial court denied the motion. 
Sierra Chemical petitioned the California Third 
District Court of Appeal for an alternative writ of 
mandate and prohibition, which the court granted. 
Thereafter, the trial court vacated its order denying 
Sierra Chemical’s motion for summary judgment, 
granted the motion, and entered judgment in favor of 
the company. Salas’ appeal followed. 

 The Third District Court of Appeal held that the 
doctrines of after-acquired evidence and unclean 
hands barred Salas’ claims because he had misrepre-
sented his eligibility under federal law to work in the 
United States. Salas petitioned the California Su-
preme Court for review. The Court granted review 
and ordered that the Court of Appeal’s opinion be 
depublished.  

 On June 26, 2014, the Court reversed the judg-
ment of the Court of Appeal. The Court held that SB 
1818, “which extends state law employee protections 
and remedies to all workers regardless of immigra-
tion status, is not preempted by federal immigration 
law except to the extent it authorizes an award of lost 
pay damages for any period after the employer’s 
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discovery of an employee’s ineligibility to work in 
the United States.”3 (Salas, supra, 327 P.3d 797 at 
p. 800.)  

---------------------------------  --------------------------------- 
 

ARGUMENT 

THE COURT SHOULD GRANT THE PETITION 
TO RESOLVE THE CONFLICT BETWEEN THE 
CALIFORNIA SUPREME COURT’S OPINION 
AND THIS COURT’S DECISION IN HOFFMAN 
AND FEDERAL IMMIGRATION POLICY. 

I. HOFFMAN’S ANALYSIS IS DISPOSITIVE 
OF THE QUESTION WHETHER A STATE 
LAW WHICH ALLOWS A PERSON NOT 
LEGALLY ENTITLED TO WORK IN THE 
UNITED STATES TO PROSECUTE A 
WRONGFUL FAILURE TO HIRE ACTION 
CONFLICTS WITH FEDERAL IMMIGRA-
TION POLICY. 

A. ELIMINATING THE EMPLOYMENT 
OF UNDOCUMENTED ALIENS IS 
CENTRAL TO FEDERAL IMMIGRA-
TION POLICY. 

 “The Government of the United States has broad, 
undoubted power over the subject of immigration and 

 
 3 The Court also held that the doctrines of after-acquired 
evidence and unclean hands were not complete defenses to a 
claim under California’s Fair Employment and Housing Act, Cal. 
Gov’t Code § 12900 et seq. Sierra Chemical does not seek review 
of this holding. 
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the status of aliens.” (Arizona v. United States, 132 
S.Ct. 2492, 2498 (2012).)  

 In 1986, Congress enacted IRCA, which made 
combating the employment of illegal aliens central to 
federal immigration policy by establishing an em-
ployment verification system, intended to deny em-
ployment to aliens who are not lawfully present in 
the United States or are not lawfully authorized to 
work in the United States. (Hoffman Plastic Com-
pounds, Inc. v. NLRB, 535 U.S. 137, 147-148 (2002); 
8 U.S.C. §§ 1324a(a)(1) and 1324a(h)(3).) IRCA man-
dates that employers verify the identity and eligibil-
ity of all new hires by examining specified documents 
before they begin work. (8 U.S.C. § 1324a(b).) In 
order to be legally entitled to work, an alien must 
possess a valid social security account number card 
or other documentation evidencing authorization 
of employment in the United States which the At-
torney General finds, by regulation, to be acceptable. 
(8 U.S.C. §§ 1324a(b)(C)(i) and 1324a(b)(C)(ii).) An 
alien who lacks the required documentation cannot 
be hired. (8 U.S.C. § 1324a(a)(1).) 

 IRCA penalizes the effort of an unauthorized 
alien to subvert the employer verification system 
by tendering fraudulent documents. (8 U.S.C. 
§ 1324c(a).) It prohibits aliens from using “any forged, 
counterfeit, altered, or falsely made document” or 
“any document lawfully issued to or with respect to a 
person other than the possessor” for purposes of 
obtaining employment in the United States. (8 U.S.C 
§ 1324c(a)(1)-(3).) Aliens who use or attempt to use 
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such documents are subject to fines and criminal 
prosecution. (18 U.S.C. § 1546(b).)  

 An employer is required to discharge an employ-
ee upon discovery that the employee is not legally 
authorized to work in the United States. (8 U.S.C. 
§ 1324a(a)(2).) Employers who violate IRCA are 
punished by civil fines and may be subject to criminal 
prosecution. (8 U.S.C. §§ 1324a(e)(4)(A) and 1324a(f )(1).) 

 
B. HOFFMAN’S ANALYSIS ESTABLISHES 

THAT AN AWARD OF COMPENSATO-
RY OR PUNITIVE DAMAGES TO AN 
UNDOCUMENTED ALIEN CONFLICTS 
WITH AND IS AN OBSTACLE TO 
FEDERAL IMMIGRATION POLICY. 

 Hoffman’s journey to this Court began with an 
Administrative Law Judge’s ruling that an award of 
backpay or reinstatement to an undocumented em-
ployee for violation of the NLRA would be contrary to 
Sure-Tan, Inc. v. NLRB, 467 U.S. 883 (1984) and in 
conflict with IRCA. The NLRB reversed the Adminis-
trative Law Judge’s ruling with regard to backpay, 
finding that the most effective way to further federal 
immigration policy was to provide the NLRA’s reme-
dies to undocumented workers in the same manner as 
to other employees. The Court of Appeals denied the 
employer’s petition for review of the NLRB’s order. 
(Hoffman Plastic Compounds, Inc. v. NLRB, 237 F.3d 
639 (2001).) This Court granted certiorari and re-
versed the judgment of the Court of Appeals. 
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 Hoffman identified a clear conflict between an 
award of backpay to an undocumented employee and 
federal immigration policy, which has at its core the 
denial of employment to illegal aliens. (Hoffman, 
supra, 535 U.S. 137 at pp. 147-148.) The Court also 
found that awarding backpay to an undocumented 
worker would be an obstacle to accomplishing IRCA’s 
policy of denying employment to undocumented 
employees:  

Indeed, awarding backpay in a case like this 
not only trivializes the immigration laws, it 
also condones and encourages future viola-
tions.  

(Id. at p. 150.) 

 As Salas’ dissent observed, in Hoffman this 
Court found that “awarding posttermination pay to 
an illegal alien for ‘work not performed, for wages 
that could not lawfully have been earned, and for a 
job obtained in the first instance by a criminal fraud’ 
(Hoffman, supra, 535 U.S. at p. 149) ‘runs counter to 
policies underlying IRCA’ (ibid.) and ‘would . . . trench 
upon explicit statutory prohibitions critical to federal 
immigration policy’ (id., at p. 151).” (Salas, supra, 327 
P.3d 797 at p. 819.)  

 The considerations that led to Hoffman’s holding 
should apply to the award of other compensatory or 
punitive damages to an undocumented alien. Al-
though these issues were not before this Court in 
Hoffman, allowing their recovery by an illegal alien 
would conflict with and be an obstacle to IRCA’s goal 
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of eliminating the employment aliens ineligible to 
work in the United States. 

 The California Supreme Court’s rationale for 
declining to apply Hoffman to the conflict/obstacle 
preemption issue is discussed below. Significantly, 
nowhere in its rationale does the Court explain how 
an award of backpay to an undocumented worker by 
the NLRB conflicts with and is an obstacle to federal 
immigration policy, while an award to an undocu-
mented worker in a private discrimination action 
does not.  

 
II. THE CALIFORNIA SUPREME COURT’S 

DECISION CONFLICTS WITH HOFFMAN 
AND FEDERAL IMMIGRATION POLICY. 

A. SALAS’ ANALYSIS OF THE CONFLICT/ 
OBSTACLE PREEMPTION ISSUE IS 
CONSISTENT WITH HOFFMAN’S DIS-
SENT AND AT ODDS WITH HOFFMAN’S 
MAJORITY. 

 The supremacy clause of the United States 
Constitution makes federal law paramount. (U.S. 
Const. art. VI, cl. 2.) 

 There are four species of federal preemption: 
express, conflict, obstacle, and field. Express preemp-
tion arises when Congress explicitly identifies the 
extent to which its enactments preempt state law. 
Field preemption exists where Congress intended to 
preempt all state law in a particular area. Conflict 
preemption arises when simultaneous compliance 
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with both state and federal law is impossible. Obsta-
cle preemption arises when state law is an obstacle to 
the accomplishment and execution of the full purpos-
es and objective of federal law. Obstacle preemption 
arises when state law is an obstacle to the accom-
plishment and execution of the full purposes and 
objective of federal law. (Arizona, supra, 132 S.Ct. at 
pp. 2500-2501.) 

 The California Supreme Court determined that 
IRCA did not preempt SB 1818 through either ex-
press or field preemption.  

 The Court’s conflict preemption analysis found 
that IRCA did not generally preempt SB 1818 be-
cause compliance with both federal and state laws 
was not impossible:4 

Although federal immigration law prohibits 
an unauthorized alien’s use of any false doc-
ument to get a job (8 U.S.C. § 1324c(a)(1)-
(3)), that law does not prohibit an employer 
from paying, or an employee from receiving, 
wages earned during employment wrongfully 
obtained by false documents, so long as the 
employer remains unaware of the employee’s 
unauthorized status. Thus, allowing recovery 

 
 4 The Court also found that IRCA preempted SB 1818 to the 
extent that it made a FEHA lost pay award available to an un-
authorized alien worker for the period after the employer dis-
covers that the worker was undocumented because of IRCA’s 
prohibition against employment of persons known to be ineligi-
ble. (Id. at p. 807.)  
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of lost wages for the prediscovery period does 
not produce an “inevitable collision between 
the two schemes of regulation.” (Florida Avo-
cado Growers v. Paul (1963) 373 U.S. 132, 
143 [10 L.Ed.2d 248, 83 S.Ct. 1210].)  

(Salas, supra, 327 P.3d 797 at p. 807.) 

 The Court’s obstacle preemption analysis found 
that permitting undocumented workers to recover 
compensatory and punitive damages was not an 
obstacle to IRCA’s goal of eliminating the employment 
of unauthorized aliens for two reasons. First, the 
Court found that even if allowing undocumented 
“workers to obtain state remedies for violations of the 
state labor and employment laws provides an incen-
tive for such federal law violations, the practical 
effect of such incentive is minimal because the typical 
unauthorized alien wage earner is not familiar with 
the state law remedies available for unlawful termi-
nation and because job seekers rarely contemplate 
being terminated in violation of the law.” (Id. at pp. 
808-809.) Moreover, “[a]ny unauthorized aliens who 
did consider this remedy would also realize that by 
pursuing state law remedies after termination they 
would risk discovery of their unauthorized status, 
thereby exposing them to criminal prosecution under 
both federal law (18 U.S.C. § 1546(b)) and state law 
(Pen. Code § 114) and to deportation.” (Id. at p. 809.) 
Second, the Court found that not allowing undocu-
mented workers to obtain state remedies would 
effectively immunize employers who illegally dis-
criminate, thereby lowering their employment costs 
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and incentivize them to hire such workers.5 (Id. at p. 
809.) 

 The Court’s preemption analysis was largely an 
adoption of the rationale by the dissent in Hoffman. 
Among the reasons which the Hoffman dissent gave 
for its disagreement with the majority were: 

 (1) “To permit the Board to award backpay 
could not significantly increase the strength of this 
magnetic force, for so speculative a future possibility 
could not realistically influence an individual’s deci-
sion to migrate illegally.” (Hoffman, supra, 535 U.S. 
137 at p. 155.) 

 (2) “[A]liens enter the country ‘in the hope of 
getting a job,’ not gaining ‘the protection of our labor 
laws.’ ” (Id.) 

 (3) “To deny the Board the power to award 
backpay, however, might very well increase the 
strength of this magnetic force. That denial lowers 
the cost to the employer of an initial labor law viola-
tion (provided, of course, that the only victims are 
illegal aliens). It thereby increases the employer’s 
incentive to find and to hire illegal-alien employees.” 
(Id.) 

   

 
 5 The concept of incentivizing an employer to hire an 
undocumented worker surely has no application to a wrongful 
failure to hire claim. 
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B. THE COURT’S FINDING THAT 
HOFFMAN IS INAPPLICABLE AVOIDS 
THE QUESTION WHETHER AN AWARD 
OF COMPENSATORY DAMAGES TO AN 
UNDOCUMENTED ALIEN CONFLICTS 
WITH AND IS AN OBSTACLE TO FED-
ERAL IMMIGRATION POLICY. 

 The Court explained its decision not to apply 
Hoffman on the grounds that:  

 (1) Hoffman did not decide any issue regarding 
federal preemption of state law but instead addressed 
federal immigration law’s impact on a federal agen-
cy’s authority to award a remedy for a violation of 
federal law, whereas in the instant case the issue is 
whether federal immigration law preempts a state 
antidiscrimination law enforced through a private 
action for damages. (Salas, supra, 327 P.3d at p. 804.) 

 (2) California’s FEHA differs significantly from 
the NLRA, in that the FEHA’s remedial scheme 
depends heavily on private causes of action in which 
compensatory damages, including lost pay, may be 
awarded, whereas the NLRA, to achieve its goals, 
does not similarly rely on private causes of action or 
the remedy of lost pay damages. Rather, the NLRB 
can adequately enforce the NLRA’s policies by issuing 
remedial orders enforceable through its contempt 
power. (Id. at pp. 804-805.)  

 The procedural difference between this case and 
Hoffman is immaterial to the significance of the 
conflict which this Court found between a backpay 
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award and IRCA. The presumption against the 
preemption of state law that exists in Salas is rebut-
ted by this Court’s holding in Hoffman.  

 The difference in the NLRA and FEHA remedial 
schemes which the Court discusses does not really 
address the question whether the award of compensa-
tory damages to an undocumented worker conflicts 
with federal immigration policy. The Court cites 
Rivera v. NIBCO, Inc., 364 F.3d 1057, 1066-1067 (9th 
Cir. 2004), as “expressing doubt that Hoffman applies 
to federal title VII cases because title VII, like the 
FEHA, relies on private actions for enforcement.” 
(Salas, supra, 327 P.3d 797 at p. 805.) The discus- 
sion in Rivera occurred in the context of the Ninth 
Circuit’s review of a discovery order. Although the 
court provided multiple procedural reasons why 
Hoffman did not compel the conclusion that the 
prohibition of a backpay award in the context of an 
NLRB proceeding applied also to a title VII action, 
noticeably absent from the opinion is a substantive 
analysis why the rationale for Hoffman’s holding that 
“[c]ongress has expressly made it criminally punisha-
ble for an alien to obtain employment with false 
documents” and “[t]here is no reason to think that 
Congress nonetheless intended to permit backpay” 
(535 U.S. 137 at p. 149) would not apply to a title VII 
action. The Court also cited Majlinger v. Cassino 
Contracting Corp., 802 N.Y.S.2d 56, 66 (N.Y.App.Div. 
2005) [“the holding of Hoffman is not so broad as to 
require a ruling that a New York court’s award of lost 
wages to an undocumented alien is preempted by 
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[federal immigration law] or the policy underlying 
it”].). (Salas, supra, 327 P.3d 797 at p. 805.) Majlinger 
involved a personal injury action brought by an 
undocumented alien injured in a workplace accident. 
The court’s opinion, like the California Supreme 
Court here, bases its decision in part on the rationale 
of the Hoffman dissent. 

 Salas cites no empirical data that supports the 
concerns which it expressed of the impact of limiting 
private discrimination actions, and surely no basis for 
presuming that the state’s nondiscrimination en-
forcement policies would be impacted by a restriction 
of relief for the wrongful failure to hire a person not 
legally entitled to work in this country to the relief 
available through the FEHA. The Department of Fair 
Employment and Housing has the power to investi-
gate and prosecute claims of employment discrimina-
tion. (Cal. Gov’t Code §§ 12930, 12965, 12981.) The 
reality that nondiscrimination enforcement depends 
on private actions does not mean that all claims must 
be adjudicated that way in order for the system to 
function. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The California Supreme Court’s decision avoids 
this Court’s holding in Hoffman through immaterial 
procedural distinctions and an adoption of the 
preemption analysis of Hoffman’s dissent. The result 
is the promulgation of a rule that authorizes the 
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prosecution of a wrongful failure to hire discrimina-
tion action by persons who are not legally entitled to 
work in the United States. Allowing an undocument-
ed alien to prosecute an action seeking compensatory 
damages for a job that he or she could not legally hold 
is both an absurdity and inconsistent with federal 
immigration policy. As discussed above, Sierra Chem-
ical respectfully suggests that the Court should grant 
certiorari to resolve the conflict between the Califor-
nia Supreme Court’s decision and Hoffman and 
federal immigration policy. 

Respectfully submitted, 
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No. CV033425 

 
 Plaintiff sued his former employer under the 
California Fair Employment and Housing Act (FEHA; 
Gov. Code, § 12900 et seq.), alleging that defendant 
employer failed to reasonably accommodate his phys-
ical disability and refused to rehire him in retaliation 
for plaintiff ’s having filed a workers’ compensation 
claim. Thereafter, defendant learned of information 
suggesting that plaintiff, to gain employment with 
defendant, had used another man’s Social Security 
number. 

 The trial court denied defendant employer’s mo-
tion for summary judgment. When defendant sought 
a writ of mandate in the Court of Appeal, that court 
issued an alternative writ. In response, the trial court 
vacated its order denying defendant’s motion for sum-
mary judgment, and it entered an order granting the 
motion. Plaintiff employee appealed from the ensuing 
judgment, which the Court of Appeal affirmed. It held 
that plaintiff ’s action was barred by the doctrines 
of after-acquired evidence and unclean hands (based 
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on information defendant acquired during discovery 
showing wrongdoing by plaintiff), and that here ap-
plication of those doctrines was not precluded by Sen-
ate Bill No. 1818 (2001-2002 Reg. Sess.) (Senate Bill 
No. 1818), enacted in 2002 (Stats. 2002, ch. 1071, pp. 
6913-6915). That state law declares: “All protections, 
rights and remedies available under state law, except 
any reinstatement remedy prohibited by federal law, 
are available to all individuals regardless of immigra-
tion status who have applied for employment, or who 
are or who have been employed, in this state.” (Stats. 
2002, ch. 1071, § 1, p. 6913, italics added.) 

 After we granted plaintiff employee’s petition for 
review, we asked both parties for supplemental brief-
ing on whether federal immigration law preempts 
California’s Senate Bill No. 1818, an issue the parties 
had not raised before. We conclude: (1) Senate Bill 
No. 1818, which extends state law employee pro-
tections and remedies to all workers “regardless of 
immigration status,” is not preempted by federal im-
migration law except to the extent it authorizes an 
award of lost pay damages for any period after the 
employer’s discovery of an employee’s ineligibility to 
work in the United States; and (2) contrary to the 
Court of Appeal’s holdings, the doctrines of after-
acquired evidence and unclean hands are not com-
plete defenses to a worker’s claims under California’s 
FEHA, although they do affect the availability of 
remedies. Accordingly, we reverse and remand the 
matter for further proceedings. 
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I 

 Because this case arises from an order granting 
summary judgment to a defendant, we briefly set 
forth the governing principles. A trial court should 
grant a defendant’s motion for summary judgment if 
no triable issue exists as to any material fact and the 
defendant is entitled to a judgment as a matter of 
law. On appeal, we review the matter independently, 
resolving in the plaintiff ’s favor any doubts regarding 
the propriety of summary judgment. (Elk Hills Power, 
LLC v. Board of Equalization (2013) 57 Cal.4th 593, 
605-606.) 

 Defendant Sierra Chemical Co. manufactures, 
packages, and distributes chemicals for treating 
water, including water in swimming pools. As the 
weather gets warmer in spring and summer, con-
sumer demand for defendant’s products increases, 
while in fall and winter demand decreases, which in 
turn results in defendant’s seasonal layoffs of many 
production line employees. Those laid-off workers 
generally are recalled to work when consumer de-
mand rises. 

 In April 2003, plaintiff Vicente Salas applied for a 
job with defendant, providing a Social Security num-
ber and a resident alien card. He completed and 
signed, under penalty of perjury, federal Immigration 
and Naturalization form I-9, in which he listed the 
same Social Security number he had given to defen-
dant, and he attached to the form a copy of a Social 
Security card with that number. He also signed an 
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employee’s Internal Revenue Service withholding 
form W-4, which had the same Social Security num-
ber he had given defendant. In May 2003, plaintiff 
began working on defendant’s production line. 

 In October 2003, plaintiff was laid off because 
of defendant’s seasonal reduction of production line 
workers. In March 2004, when plaintiff was called 
back to work, he used the same Social Security num-
ber as before, and the same number again appeared 
on federal I-9 and W-4 forms he completed. In De-
cember 2004, plaintiff was again laid off. When he 
was recalled to work in March 2005, the federal W-4 
form he signed had the same Social Security number 
he had provided earlier. Plaintiff was not laid off 
during the fall and winter of 2005. 

 In late 2004 or early 2005, plaintiff received a 
letter from the federal Social Security Administration 
stating that his name and Social Security number 
did not match the agency’s records. Some of his co-
workers received similar letters. Plaintiff asserts that 
a few days later defendant’s production manager, Leo 
Huizar, told the workers not to worry about discrep-
ancies with Social Security numbers because as long 
as the company’s president was satisfied with their 
work they would not be terminated. 

 In March 2006, plaintiff injured his back while 
stacking crates on defendant’s production line, and he 
was taken to a hospital. The next day, plaintiff re-
turned to work under a physician’s restrictions that 
he was not to lift anything weighing more than 10 to 
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15 pounds; he was not to sit, stand, or walk for pro-
longed periods; and he was to limit bending, twisting, 
and stooping at the waist. Defendant employer modi-
fied plaintiff ’s work duties accordingly. On June 9, 
after giving defendant a doctor’s release, plaintiff re-
sumed full duties. 

 On August 16, 2006, plaintiff again injured his 
back while stacking crates and was taken to the 
hospital. That same day he returned to work, finish-
ing his shift under the same work restrictions as 
before. Thereafter, plaintiff filed a workers’ compen-
sation claim for his workplace back injury. Plaintiff 
still came to work, performing modified duties, until 
December 15, 2006, when he was laid off during 
defendant’s seasonal reduction of workers. 

 In either late January or early February of 2007, 
plaintiff started working for another company. Ac-
cording to plaintiff ’s declaration filed in opposition to 
defendant employer’s motion for summary judgment, 
Leo Huizar, defendant’s production manager, tele-
phoned him in March 2007. Huizar asked plaintiff if 
he wanted to return to work and if he had fully 
recovered from his back injuries. When plaintiff said 
he was still seeing a doctor, Huizar responded that 
plaintiff could “not return to work like that,” adding it 
would violate defendant employer’s policies to do so. 

 On May 1, defendant sent plaintiff a letter stat-
ing that it was recalling laid-off employees and in-
forming him to call or come to defendant’s office to 
make arrangements to return to work. The letter also 
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told him to bring “a copy of your doctor’s release 
stating that you have been released to return to full 
duty.” 

 According to Huizar’s declaration in support of 
defendant’s motion for summary judgment, plaintiff 
contacted Huizar on May 6, 2007, and said that he 
had not reported for work as he had not yet been re-
leased by his physician but that he had an appoint-
ment on June 12 to obtain the release. Huizar then 
agreed to hold the job open for plaintiff until plaintiff 
obtained the doctor’s release, and Huizar told plain-
tiff to call him if plaintiff was unable to get the re-
lease. Huizar never heard from plaintiff again. 

 In August 2007, plaintiff sued defendant. Plain-
tiff alleged two causes of action. The first cause of 
action alleged that plaintiff was disabled and that 
defendant failed to provide reasonable accommoda-
tions for his disability, in violation of California’s 
FEHA. The second cause of action alleged that de-
fendant wrongfully denied plaintiff employment, in 
violation of the public policy expressed in the FEHA, 
by retaliating against him for filing a workers’ com-
pensation claim against defendant and for being dis-
abled. Both causes of action sought to recover lost 
wages, compensatory damages for emotional distress, 
punitive damages, and attorney fees. 

 After trial was set for April 9, 2009, both parties 
filed motions in limine. In one of his motions, plain- 
tiff employee acknowledged that it is a criminal 
offense under federal law (18 U.S.C. § 1546(b)(2)) and 
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a felony under state law (Pen. Code, § 114) for a per-
son to use false identification documents to conceal 
the person’s true citizenship or resident alien status. 
Plaintiff stated that he would testify at trial and as-
sert his privilege against self-incrimination under the 
Fifth Amendment to the United States Constitution if 
asked about his immigration status. He asked that he 
be allowed to assert the privilege outside the jury’s 
presence and that the court and counsel not comment 
at trial on his assertion of the privilege. This infor-
mation led defendant employer to investigate the 
authenticity of the documents plaintiff had given to 
defendant in connection with plaintiff ’s employment 
by defendant. 

 On July 24, 2009, defendant filed a motion for 
summary judgment, which is at issue here. Defen-
dant sought a determination by the trial court that 
defendant was entitled to a judgment as a matter of 
law under the legal doctrines of after-acquired evi-
dence and unclean hands, based on plaintiff ’s fraudu-
lent use of another person’s Social Security number 
and card to obtain employment with defendant. In 
support, defendant submitted a declaration from 
Kelly R. Tenney saying that he is a resident of North 
Carolina and has a certain Social Security number, 
which is the one plaintiff used when he applied for a 
job with defendant. Tenney said in his declaration 
that he did not know plaintiff and had given no one 
permission to use his Social Security number. De-
fendant also provided a declaration from its presi-
dent, Stanley Kinder, stating that defendant has a 
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longstanding policy of not hiring anyone who is 
prohibited by federal law from working in the United 
States, and that defendant would immediately dis-
charge any employee upon defendant’s discovery that 
the employee had given defendant false informa- 
tion or documents to establish work eligibility in the 
United States. 

 When the trial court denied defendant employer’s 
motion for summary judgment, defendant sought a 
writ of mandate from the Court of Appeal. When that 
court issued an alternative writ, the trial court va-
cated its earlier order denying defendant’s motion 
and entered a new order granting the motion. Plain-
tiff appealed from the ensuing judgment, which the 
Court of Appeal affirmed. The Court of Appeal con-
cluded that plaintiff ’s claims were barred by both the 
doctrine of after-acquired evidence and the doctrine of 
unclean hands. 

 The Court of Appeal reasoned that the doctrine of 
after-acquired evidence barred plaintiff ’s causes of 
action because he had misrepresented to defendant 
employer his eligibility under federal law to work in 
the United States. It also held that plaintiff ’s claims 
were subject to the doctrine of unclean hands because 
he had falsely used another person’s Social Security 
number in seeking employment with defendant, he 
was disqualified under federal law from working in 
the United States, and his conduct exposed defendant 
to penalties under federal law. 
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II 

 The threshold inquiry here is whether the fed- 
eral Immigration Reform and Control Act of 1986 
(8 U.S.C. § 1101 et seq.), also known as IRCA, pre-
empts application of the antidiscrimination pro-
visions of California’s FEHA to workers who are 
unauthorized aliens.1 For the reasons given below, we 
conclude that the FEHA is generally not preempted 
by federal immigration law, but that federal preemp-
tion does bar an award of lost pay damages under the 
FEHA for any period of time after an employer’s dis-
covery of the employee’s ineligibility under federal 
law to work in the United States. 

 Federal immigration law requires employers to 
verify the identity and work eligibility of new employ-
ees (8 U.S.C. § 1324a(a)(1)(B)(i)); upon an employer’s 
discovery of a worker’s unauthorized immigration 
status, termination is required (id., § 1324a(a)(2)). An 
employer who violates these federal law provisions 
is subject to civil fines (id., § 1324a(e)(4)(A)) and to 
criminal prosecution (id., § 1324a(f)(1)). A worker who 
uses false documents to gain employment is likewise 

 
 1 Because the issue involves federal immigration law, we 
here use that law’s terminology. The Immigration Reform and 
Control Act of 1986 defines “alien” as “any person not a citizen 
or national of the United States” (8 U.S.C. § 1101(a)(3)) and 
states that “the term ‘unauthorized alien’ means, with respect to 
the employment of an alien at a particular time, that the alien is 
not at that time either [¶] (A) an alien lawfully admitted for 
permanent residence, or [¶] (B) authorized to be so employed by 
this chapter or by the Attorney General” (id., § 1324a(h)(3)). 
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subject to civil fines and criminal prosecution. (Id., 
§ 1324c(a)(1)-(3); 18 U.S.C. § 1546(b).) 

 The California law at issue here is not only the 
FEHA, but also Senate Bill No. 1818, which added to 
California’s statutory scheme four nearly identical 
provisions: Civil Code section 3339, Government Code 
section 7285, Health and Safety Code section 24000, 
and Labor Code section 1171.5.2 Particularly perti-
nent here is Government Code section 7285, which 
states: 

 “The Legislature finds and declares the following: 

 “(a) All protections, rights, and remedies avail-
able under state law, except any reinstatement reme-
dy prohibited by federal law, are available to all 
individuals regardless of immigration status who 
have applied for employment, or who are or who have 
been employed, in this state. 

 “(b) For purposes of enforcing state labor, employ-
ment, civil rights, and employee housing laws, a per-
son’s immigration status is irrelevant to the issue of 
liability, and in proceedings or discovery undertaken 

 
 2 The language of Civil Code section 3339 and Government 
Code section 7285 is the same. The language of the other two 
provisions – Health and Safety Code section 24000 and Labor 
Code section 1171.5 – differs only in the wording of subdivision 
(b). While Civil Code section 3339 and Government Code section 
7285 refer to “state labor, employment, civil rights, and em-
ployee housing laws,” Health and Safety Code section 24000 and 
Labor Code section 1171.5 both refer only to “state labor and 
employment laws.” 
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to enforce those state laws no inquiry shall be permit-
ted into a person’s immigration status except where 
the person seeking to make this inquiry has shown by 
clear and convincing evidence that the inquiry is 
necessary in order to comply with federal immigra-
tion law. 

 “(c) The provisions of this section are declara-
tory of existing law. 

 “(d) The provisions of this section are severable. 
If any provision of this section or its application is 
held invalid, that invalidity shall not affect other 
provisions or applications that can be given effect 
without the invalid provision or application.” (Italics 
added.) 

 The California Legislature enacted Senate Bill 
No. 1818 in 2002 in response to the United States 
Supreme Court’s decision earlier the same year in 
Hoffman Plastic Compounds, Inc. v. NLRB (2002) 535 
U.S. 137 (Hoffman). (See Sullivan v. Oracle Corp. 
(2011) 51 Cal.4th 1191, 1197, fn. 3.) In Hoffman, the 
National Labor Relations Board (NLRB) had deter-
mined that an employer violated the National Labor 
Relations Act (NLRA) by selecting four employees for 
layoffs because they had supported a union’s organiz-
ing activities. One of those employees, Jose Castro, 
testified at the administrative hearing that he was 
illegally in the United States and had used a friend’s 
birth certificate to obtain a California driver’s license 
and a federal Social Security card, enabling Castro 
to obtain employment before and after the layoff. 
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(Hoffman, at p. 141.) The NLRB awarded Castro 
backpay plus interest from the date he was laid off 
until the date the employer first learned of Castro’s 
undocumented status, a period of four and one-half 
years. (Id. at pp. 141-142.) The federal court of ap-
peals upheld the NLRB’s award. The United States 
Supreme Court reversed. It said that the NLRB could 
not “award backpay to an illegal alien for years of 
work not performed, for wages that could not lawfully 
have been earned, and for a job obtained in the 
first instance by a criminal fraud.” (Id at p. 149.) 
“[A]warding backpay to illegal aliens,” the high court 
held, “runs counter to policies underlying” the Immi-
gration Reform and Control Act of 1986. (Ibid.) 

 Under the United States Constitution’s suprem-
acy clause (U.S. Const., art. VI, cl. 2), federal law 
can preempt or supersede state law. California law, 
as established by Senate Bill No. 1818, makes all 
state-provided worker protections, rights, and rem-
edies (except reinstatement prohibited by federal 
law) “available to all individuals regardless of immi-
gration status.” (Gov. Code, § 7285, subd. (a).) Are 
those worker protection state law provisions pre-
empted by the federal Immigration Reform and Con-
trol Act of 1986, which the high court held in 
Hoffman, supra, 535 U.S. 137, prohibited the NLRB 
from awarding backpay to an unauthorized alien 
who used false documents to get a job? The answer 
cannot be found in Hoffman, which did not decide any 
issue regarding federal preemption of state law but 
instead addressed federal immigration law’s impact 
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on a federal agency’s authority to award a remedy for 
a violation of federal law. At issue here, by contrast, 
is whether federal immigration law preempts a state 
antidiscrimination law enforced through a private ac-
tion for damages. 

 Furthermore, California’s FEHA, at issue here, 
differs significantly from the NLRA, at issue in 
Hoffman. In enacting the FEHA, California’s Legisla-
ture sought to safeguard the rights of all persons to 
seek, obtain, and hold employment without discrimi-
nation on account of various characteristics, including 
race, national origin, physical disability, and medical 
condition. (Gov. Code, § 12920; see Chavez v. City of 
Los Angeles (2010) 47 Cal.4th 970, 984; Stevenson v. 
Superior Court (1997) 16 Cal.4th 880, 891.) To combat 
invidious employment discrimination, the FEHA’s 
remedial scheme depends heavily on private causes of 
action in which compensatory damages, including lost 
pay, may be awarded. (See Armendariz v. Foundation 
Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 
112 [“[U]nder the FEHA, private civil actions by em-
ployees are the primary means of enforcing employ-
ees’ rights to be free of unlawful discrimination, once 
the Department of Fair Employment and Housing de-
termines it will not file a complaint against the em-
ployer.”]; Commodore Home Systems, Inc. v. Superior 
Court (1982) 32 Cal.3d 211, 218, fn. 8 [noting that the 
Department of Fair Employment and Housing rou-
tinely issues right-to-sue letters to FEHA claimants].) 

 The federal NLRA, to achieve its goals, does 
not similarly rely on private causes of action or the 
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remedy of lost pay damages. Rather, the NLRB can 
adequately enforce the NLRA’s policies by issuing re-
medial orders enforceable through its contempt power. 
(See Hoffman, supra, 535 U.S. at p. 152 [stating that 
“such ‘traditional remedies’ ” are “sufficient to effec-
tuate national labor policy regardless of whether the 
‘spur and catalyst’ of backpay accompanies them”].) 
Because of this critical difference between California’s 
FEHA and the federal NLRA, relating to the role 
played by lost pay awards in achieving California’s 
remedial legislative goal, we do not consider the high 
court’s decision in Hoffman controlling here. (See 
Rivera v. Nibco, Inc. (9th Cir. 2004) 364 F.3d 1057, 
1066-1067 [expressing doubt that Hoffman applies 
to federal title VII cases because title VII, like the 
FEHA, relies on private actions for enforcement]; 
Majlinger v. Cassino Contracting Corp. (2005) 802 
N.Y.S.2d 56, 66 [“the holding of Hoffman is not so 
broad as to require a ruling that a New York court’s 
award of lost wages to an undocumented alien is pre-
empted by [federal immigration law] or the policy un-
derlying it”].) 

 In addressing the issue of federal preemption, we 
note, preliminarily, that the federal Immigration Re-
form and Control Act of 1986 does not preempt all 
state laws relating to unauthorized aliens. In the words 
of the high court: “Power to regulate immigration 
is unquestionably exclusively a federal power. [Cita-
tions.] But the [United States Supreme] Court has 
never held that every state enactment which in any 
way deals with aliens is a regulation of immigration 
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and thus per se pre-empted by this constitutional 
power, whether latent or exercised.” (De Canas v. 
Bica (1976) 424 U.S. 351, 354-355 (De Canas).) The 
high court reaffirmed that observation recently in 
Arizona v. United States (2012) ___ U.S. ___ [132 
S.Ct. 2492, 2503-2504]. 

 The high court in Arizona v. United States reiter-
ated the three established types of federal law pre-
emption. Federal law preempts a state law when: 
(1) Congress, acting within its authority, enacts an 
express provision requiring preemption; (2) the fed-
eral regulation’s reach is so pervasive as to leave no 
room for state regulation, or the federal interest is so 
dominant that it will be assumed that federal law 
displaces any state law on the same subject; or (3) the 
state law conflicts with federal law, either because 
compliance with both laws is impossible or because 
the state law is an obstacle to accomplishing congres-
sional objectives. (Arizona v. United States, supra, ___ 
U.S. at p. ___ [132 S.Ct. at pp. 2500-2501]; English v. 
General Electric Co. (1990) 496 U.S. 72, 78-79; see 
Viva! Internat. Voice for Animals v. Adidas Promo-
tional Retail Operations, Inc. (2007) 41 Cal.4th 929, 
936.) Because “[f]ederalism, central to the consti-
tutional design, adopts the principle that both the 
National and State Governments have elements of 
sovereignty the other is bound to respect” (Arizona v. 
United States, supra, at p. ___ [132 S.Ct. at p. 2500]), 
the presumption is against federal preemption of 
state law. In preemption analysis, therefore, “courts 
should assume that ‘the historic police powers of the 
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States’ are not superseded ‘unless that was the clear 
and manifest purpose of Congress.’ ” (Id. at p. ___ 
[132 S.Ct. at p. 2501].) 

 We now apply these principles to the question 
here of whether federal immigration law (specifically, 
the federal Immigration Reform and Control Act of 
1986) preempts California’s Senate Bill No. 1818, 
which was enacted in 2002. 

 Turning to the first type of preemption – express 
preemption – we note that the federal Immigration 
Reform and Control Act of 1986 has an express pre-
emption provision, which states: “The provisions of 
this section preempt any State or local law imposing 
civil or criminal sanctions (other than through licens-
ing and similar laws) upon those who employ . . . 
unauthorized aliens.” (8 U.S.C. § 1324a(h)(2), italics 
added.) We agree with plaintiff employee that this 
provision is inapplicable here. Rather than asserting 
any claim of employer wrongdoing in hiring un-
authorized aliens, plaintiff seeks in this lawsuit to 
impose civil sanctions upon defendant employer for 
alleged violations of California’s FEHA, which prohib-
its invidious employment discrimination. Accordingly, 
the relevant federal immigration law does not ex-
pressly preempt California’s provisions, enacted by 
Senate Bill No. 1818, granting state employment law 
protections to all workers “regardless of immigration 
status.” 

 We now consider the second type of preemption 
– field preemption – which occurs either when the 
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federal regulation is so pervasive as to leave no room 
for state regulation, or when the federal interest is 
“ ‘so dominant that the federal system will be as-
sumed to preclude enforcement of state laws on the 
same subject’ ” (Arizona v. United States, supra, ___ 
U.S. at p. ___ [132 S.Ct. at p. 2501], italics added). 
Some years before its Arizona decision, the United 
States Supreme Court addressed the dominant fed-
eral interest aspect of field preemption in De Canas, 
supra, 424 U.S. 351. At issue there was the constitu-
tionality of a former California law (Lab. Code, for-
mer § 2805, enacted by Stats. 1971, ch. 1442, § 1, 
p. 2847, repealed by Stats. 1988, ch. 946, § 1, p. 3025) 
that prohibited employers from knowingly employing 
nonresident aliens if their employment adversely 
affected lawful resident workers. De Canas held that 
the federal interest in regulating employment of un-
authorized aliens was not so dominant as to preclude 
state laws on the same subject (De Canas, at pp. 359-
361), although the high court ultimately did not re-
solve the preemption issue, concluding that issues 
regarding the proper construction of the challenged 
state law needed to be resolved first by state courts 
(id. at pp. 364-365). Plaintiff employee here relies on 
this statement by the high court in De Canas: “States 
possess broad authority under their police powers 
to regulate the employment relationship to protect 
workers within the State. Child labor laws, minimum 
and other wage laws, laws affecting occupational 
health and safety, and workmen’s compensation laws 
are only a few examples.” (Id. at p. 356.) Because De 
Canas dealt only with the dominant federal interest 
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aspect of field preemption, it did not address the 
federal regulation pervasiveness aspect, which is at 
issue here and which we explore below. 

 At the time of De Canas, federal immigration law 
expressed at best “a peripheral concern with employ-
ment of illegal entrants.” (De Canas, supra, 424 U.S. 
at p. 360, fn. omitted.) That changed 10 years after 
the high court’s 1976 De Canas decision, when Con-
gress enacted the Immigration Reform and Control 
Act of 1986. That law, with its focus on employment of 
unauthorized aliens, “ ‘forcefully’ made combating the 
employment of illegal aliens central to ‘[t]he policy 
of immigration law.’ ” (Hoffman, supra, 535 U.S. at 
p. 147, quoting INS v. National Center for Immi-
grants’ Rights, Inc. (1991) 502 U.S. 183, 194 & fn. 8.) 
The question before us: Has federal immigration 
regulation now become so pervasive as to leave no 
room for state employment laws that extend anti-
discrimination protections with lost pay remedies to 
employees who are unauthorized aliens? 

 The high court has recently pointed out, as noted 
earlier, that the states’ historic police powers are 
not preempted “unless that was the ‘clear and mani-
fest purpose of Congress’ ” (Arizona v. United States, 
supra, ___ U.S. at p. ___ [132 S.Ct. at p. 2501]), and it 
has acknowledged that regulation of the employment 
relationship is within the states’ police powers (De 
Canas, supra, 424 U.S. at p. 356). The parties here 
have not cited, nor has our research disclosed, evi-
dence of a clear and manifest purpose by Congress 
to occupy the field of immigration regulation so 
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completely as to preclude the states from applying to 
unauthorized aliens the states’ own worker protection 
labor and employment laws. A conclusion that Con-
gress has occupied the field would dramatically affect 
state laws such as those regulating workers’ compen-
sation, minimum wages, working hour limits, and 
worker safety. We therefore conclude that the federal 
regulation imposed by the Immigration Reform and 
Control Act of 1986 is not so pervasive as to leave no 
room for any state law on the same subject. 

 We now address the third type of federal preemp-
tion – conflict preemption – which occurs when state 
law conflicts with federal law either because compli-
ance with both laws is impossible or because state 
law is an obstacle to achieving the federal law’s ob-
jectives. (Arizona v. United States, supra, ___ U.S. at 
p. ___ [132 S.Ct. at p. 2501].) We first consider 
whether compliance with both federal and state laws 
is impossible. This inquiry requires us to distinguish 
here between (1) the period dating from the occur-
rence of the employer’s alleged wrongful act until the 
employer’s discovery of the employee’s ineligibility 
under federal immigration law to work in the United 
States (the prediscovery period) and (2) the period 
after the employer’s discovery of that ineligibility (the 
post-discovery period). This distinction is called for 
because the federal Immigration Reform and Control 
Act of 1986 prohibits an employer from continuing to 
employ an unauthorized alien upon discovery of the 
worker’s unauthorized status. (8 U.S.C. § 1324a(a)(2); 
Hoffman, supra, 535 U.S. at p. 148.) 
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 We first consider the post-discovery period. Be-
cause under federal immigration law an employer 
may not continue to employ a worker known to be in-
eligible (8 U.S.C. § 1324a(a)(2)), any state law award 
that compensates an unauthorized alien worker for 
loss of employment during the post-discovery period 
directly conflicts with the federal immigration law 
prohibition against continuing to employ workers 
whom the employer knows are unauthorized aliens. 
Such an award would impose liability on the em-
ployer for not performing an act (continuing to em-
ploy a worker known to be an unauthorized alien) 
expressly prohibited by federal law.3 Thus, federal law 
preempts state Senate Bill No. 1818 to the extent 
that it makes a California FEHA lost pay award 
available to an unauthorized alien worker for the 
post-discovery period.4 

 
 3 Our preemption analysis for the post-discovery period is 
limited to employers who discover the plaintiff employee’s un-
authorized status after the employee has been discharged or not 
rehired. Not addressed here is a situation in which an employer 
has knowingly hired or continued to employ an unauthorized 
alien in violation of federal immigration law (see 8 U.S.C. 
§ 1324a(a)(1)-(2)). Because imposing full liability for lost wages 
would provide a disincentive for such immigration law viola-
tions, thereby furthering the goals of federal immigration law, in 
these situations arguably federal law would not preempt lost 
wages remedies for violations of state laws like California’s 
FEHA. 
 4 California’s Senate Bill No. 1818 makes available “[a]ll pro-
tections, rights, and remedies available under state law” relating 
to employment (except for any reinstatement remedy prohibited 
by federal law) “regardless of immigration status.” Such state 

(Continued on following page) 
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 We now turn to the prediscovery period. In al-
lowing lost wages for that period, our state labor laws 
do not directly conflict with the federal Immigration 
Reform and Control Act of 1986, because compliance 
with both federal and state laws is not impossible, as 
we now explain. Although federal immigration law 
prohibits an unauthorized alien’s use of any false 
document to get a job (8 U.S.C. § 1324c(a)(1)-(3)), that 
law does not prohibit an employer from paying, or an 
employee from receiving, wages earned during em-
ployment wrongfully obtained by false documents, so 
long as the employer remains unaware of the em-
ployee’s unauthorized status. Thus, allowing recovery 
of lost wages for the prediscovery period does not pro-
duce an “inevitable collision between the two schemes 
of regulation.” (Florida Avocado Growers. v. Paul 
(1963) 373 U.S. 132, 143.) 

 We now consider conflict preemption’s remaining 
aspect – also known as obstacle preemption – which 
exists when the state regulation would frustrate the 
federal law’s purpose. Whether there is obstacle pre-
emption is determined by “examining the federal 
statute as a whole and identifying its purpose and 

 
law remedies cover a wide range. For example, in an action al-
leging violation of California’s FEHA a worker may recover any 
“damages ‘generally available in noncontractual actions’ ” (State 
Dept. of Health Services v. Superior Court (2003) 31 Cal.4th 
1026, 1042), including wages a wrongfully terminated worker 
would have earned absent the termination (see Mize-Kurzman v. 
Marin Community College Dist. (2012) 202 Cal.App.4th 832, 
873, fn. 17). 
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intended effects.” (Crosby v. National Foreign Trade 
Council (2000) 530 U.S. 363, 373.) If the federal law’s 
purpose cannot otherwise be achieved, “ ‘the state law 
must yield to the regulation of Congress within the 
sphere of its delegated power.’ ” (Ibid.) 

 The Immigration Reform and Control Act of 
1986, at issue here, is “a comprehensive scheme 
prohibiting the employment of [unauthorized] aliens 
in the United States.” (Hoffman, supra, 535 U.S. at 
p. 147.) To achieve the goal of eliminating employ-
ment of unauthorized aliens, federal law requires 
employers to verify that prospective employees are 
eligible to work in the United States (8 U.S.C. 
§ 1324a(b)), prohibits employers from hiring those un-
able to provide documents establishing employment 
eligibility (id., § 1324a(a)(1)), and compels employers 
to immediately discharge any unauthorized alien 
worker upon discovery of the worker’s unauthorized 
status (id., § 1324a(a)(2)). Employers violating these 
federal law provisions are subject to an escalating 
series of civil penalties (id., § 1324a(e)(4)(A)), as well 
as potential criminal prosecution (id., § 1324a(f )(1)). 

 Far less stringent, however, is federal immigra-
tion law’s approach to unauthorized alien workers. 
Although Congress made it a crime for an unautho-
rized alien to use false documents to obtain employ-
ment (18 U.S.C. § 1546(b)), Congress did not impose 
criminal sanctions on unauthorized aliens merely for 
seeking or engaging in unauthorized work. As the 
high court recently pointed out, “Congress made a 
deliberate choice not to impose criminal penalties on 
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aliens who seek, or engage in, unauthorized employ-
ment,” as this “would be inconsistent with federal pol-
icy and objectives.” (Arizona v. United States, supra, 
___ U.S. at p. ___ [132 S.Ct. at p. 2504].) 

 California’s Senate Bill No. 1818 expressly makes 
the worker protection provisions of state employment 
and labor laws available to all workers “regardless 
of immigration status.” The protections thus extend 
even to those unauthorized aliens who, in violation of 
federal immigration law, have used false documents 
to secure employment. Even if permitting those 
workers to obtain state remedies for violations of the 
state labor and employment laws provides an incen-
tive for such federal law violations, the practical 
effect of such incentive is minimal because the typical 
unauthorized alien wage earner is not familiar with 
the state law remedies available for unlawful termi-
nation and because job seekers rarely contemplate 
being terminated in violation of the law. Thus, it is 
highly unlikely that an unauthorized alien’s decision 
to seek employment in this country would be based in 
any significant part on the availability of lost wages 
as a remedy for unlawful discharge. Any unautho-
rized aliens who did consider this remedy would also 
realize that by pursuing state law remedies after 
termination they would risk discovery of their un-
authorized status, thereby exposing them to criminal 
prosecution under both federal law (18 U.S.C. 
§ 1546(b)) and state law (Pen. Code, § 114) and to 
deportation. (See Grocers Supply, Inc. v. Cabello (Tex. 
Ct.App. 2012) 390 S.W.3d 707, 719 [stating that 
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“potential damage awards are not meaningful incen-
tives to draw illegal immigrants into this country”].) 

 Furthermore, not allowing unauthorized workers 
to obtain state remedies for unlawful discharge, 
including prediscovery period lost wages, would ef-
fectively immunize employers that, in violation of 
fundamental state policy, discriminate against their 
workers on grounds such as disability or race, retali-
ate against workers who seek compensation for dis-
abling workplace injuries, or fail to pay the wages 
that state law requires. The resulting lower employ-
ment costs would encourage employers to hire work-
ers known or suspected to be unauthorized aliens, 
contrary to the federal law’s purpose of eliminating 
employers’ economic incentives to hire such workers 
by subjecting employers to civil as well as criminal 
penalties. (See Sure-Tan, Inc. v. NLRB (1984) 467 
U.S. 883, 893-894 [recognizing that enforcing labor 
laws on behalf of undocumented aliens reduces an 
employer’s incentive to unlawfully hire them]; Reyes 
v. Van Elk, Ltd. (2007) 148 Cal.App.4th 604, 617 
[“Allowing employers to hire undocumented workers 
and pay them less than the wage mandated by stat-
ute is a strong incentive for the employers to do so, 
which in turn encourages illegal immigration.”]; 
Farmer Brothers Coffee v. Workers’ Comp. Appeals Bd. 
(2005) 133 Cal.App.4th 533, 540 [if unauthorized 
aliens were to be denied state labor law protections, 
“unscrupulous employers would be encouraged to hire 
aliens unauthorized to work in the United States, by 
taking the chance that the federal authorities would 
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accept their claims of good faith reliance upon immi-
gration and work authorization documents that ap-
pear to be genuine”].) It would frustrate rather than 
advance the policies underlying federal immigration 
law to leave unauthorized alien workers so bereft of 
state labor law protections that employers have a 
strong incentive to “look the other way” and exploit a 
black market for illegal labor. Accordingly, after com-
paring the likely effects of applying and not applying 
state labor and employment law protection to un-
authorized alien workers, we conclude that Senate 
Bill No. 1818, insofar as it makes available to such 
workers the remedy of prediscovery period lost wages 
for unlawful termination in violation of the FEHA, 
does not frustrate the purpose of the federal Immi-
gration Reform and Control Act of 1986, and thus is 
not preempted. 

 
III 

 Plaintiff employee challenges the Court of Ap-
peal’s holdings that the doctrines of after-acquired 
evidence and unclean hands are complete defenses 
to plaintiff ’s action against defendant employer. Be-
fore addressing plaintiff ’s challenges, we consider 
whether the Legislature, when it enacted Senate Bill 
No. 1818, adopted the reasoning of two Court of Ap-
peal decisions addressing the application of those 
doctrines in employment termination cases. 
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A. Senate Bill No. 1818 and Then Existing 
Law 

 The California Legislature enacted Senate Bill 
No. 1818 in 2002. As we have noted (see ante, at p. 9), 
that law was a direct response to the high court’s 
2002 decision in Hoffman, supra, 535 U.S. 137, to en-
sure that in California unauthorized alien workers 
would continue to have the same protections and 
remedies (apart from reinstatement when prohibited 
by federal law) afforded other workers under Califor-
nia’s employment and labor laws. The 2002 legisla-
tion, the Legislature said at the time of enactment, is 
“declaratory of existing law.” (Civ. Code, § 3339, subd. 
(c); Gov. Code, § 7285, subd. (c); Health & Saf. Code, 
§ 24000, subd. (c); Lab. Code, § 1171.5, subd. (c).) Fo-
cusing on this just quoted language, the Court of Ap-
peal here relied on two Court of Appeal decisions in 
existence at the time of the 2002 legislation’s enact-
ment: the 1995 decision in Camp v. Jeffer, Mangels, 
Butler & Marmaro (1995) 35 Cal.App.4th 620 (Camp), 
and the 1998 decision in Murillo v. Rite Stuff Foods, 
Inc. (1998) 65 Cal.App.4th 833 (Murillo). The Court 
of Appeal here read Camp and Murillo broadly as 
creating a complete defense based on after-acquired 
evidence, a view that, according to the Court of Ap-
peal, the Legislature had adopted in enacting Senate 
Bill No. 1818. 

 We are not persuaded by the Court of Appeal’s 
reasoning on this point. Why would the Legislature 
have focused only on those two Court of Appeal 
decisions (which provided support for the Court of 
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Appeal’s holding here on the issue of after-acquired 
evidence) while ignoring another Court of Appeal 
decision, Cooper v. Rykoff-Sexton, Inc. (1994) 24 
Cal.App.4th 614, which held that after-acquired ev-
idence was not a defense to a wrongful termination 
action alleging age discrimination? 

 Lacking is any indication that when the Califor-
nia Legislature enacted Senate Bill No. 1818 in 2002, 
it intended to endorse or codify the decisions in 
Camp, supra, 35 Cal.App.4th 620, and Murillo, supra, 
65 Cal.App.4th 833, which specifically dealt with the 
doctrine of after-acquired evidence. No mention of 
that doctrine appeared in Senate Bill No. 1818. 

 There is another, more persuasive explanation 
for the Legislature’s statement that Senate Bill No. 
1818 is “declaratory of existing law”: “[W]here a stat-
ute provides that it clarifies or declares existing law, 
[i]t is obvious that such a provision is indicative of a 
legislative intent that the amendment apply to all 
existing causes of action from the date of its enact-
ment’ ” (Western Security Bank v. Superior Court 
(1997) 15 Cal.4th 232, 244), although such a state-
ment of intent is “ ‘not binding’ ” on the courts (ibid). 
Thus, we infer here that the Legislature intended to 
extend to cases predating Senate Bill No. 1818’s 
enactment that statute’s central directive that state 
law protections should extend to all employees “re-
gardless of immigration status.” Nothing in the stat-
ute states or implies that its central directive would 
not apply to any unauthorized alien who used false 
documentation to obtain employment. 
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 We now consider the applicability here of the 
doctrine of after-acquired evidence. 

 
B. After-acquired Evidence 

 The doctrine of after-acquired evidence refers to 
an employer’s discovery, after an allegedly wrongful 
termination of employment or refusal to hire, of in-
formation that would have justified a lawful termina-
tion or refusal to hire. (See White & Brussack, The 
Proper Role of After-Acquired Evidence in Employ-
ment Discrimination Litigation (1993) Boston College 
L.Rev. 49; Rubinstein, The Use of Predischarge Mis-
conduct Discovered After an Employee’s Termination 
as a Defense in Employment Litigation (1990) 24 
Suffolk U. L.Rev. 1.) 

 Here, plaintiff sued his employer for allegedly vi-
olating California’s FEHA. During the litigation, de-
fendant employer obtained information suggesting 
that plaintiff had used another person’s Social Secur-
ity number to obtain employment with defendant. 
The Court of Appeal agreed with defendant that the 
after-acquired evidence completely barred plaintiff ’s 
claims. Plaintiff challenges that holding, arguing that 
it fails to give effect to the strong public policies 
contained in the FEHA. 

 Pertinent here is the high court’s decision 
in McKennon v. Nashville Banner Publishing Co. 
(1995) 513 U.S. 352 (McKennon), which was cited by 
both parties and the Court of Appeal. At issue 
in McKennon was whether after-acquired evidence 
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provided a complete defense to an employee’s claim 
that she was terminated in violation of the fed- 
eral Age Discrimination in Employment Act of 1967 
(ADEA; 29 U.S.C. § 621 et seq.). Resolving a conflict 
among the federal courts of appeals (compare Sum-
mers v. State Farm Mut. Auto. Ins. Co. (10th Cir. 
1988) 864 F.2d 700 with Kristufek v. Hussmann 
Foodservice Co. (7th Cir. 1993) 985 F.2d 364), the high 
court held that after-acquired evidence does not bar 
all relief under the federal ADEA, although such evi-
dence can limit the remedies granted to the employee. 
(McKennon, at pp. 361-362.) 

 McKennon observed that the federal ADEA sought 
to eliminate discrimination in the workplace and that 
a private litigant seeking redress vindicates the 
ADEA’s important public policy against discrimina-
tory employment practices. McKennon reasoned that 
allowing after-acquired evidence to completely bar re-
lief in such cases would be inconsistent with the 
federal statutory scheme and would impair the effi-
cacy of the ADEA’s enforcement mechanism. (Mc-
Kennon, supra, 513 U.S. at pp. 358-359.) 

 The high court in McKennon nevertheless deter-
mined that some legitimate concerns of the employer 
justified taking the employee’s wrongdoing into 
account in fashioning remedies. (McKennon, supra, 
513 U.S. at pp. 360-361.) “In determining appropriate 
remedial action, the employee’s wrongdoing becomes 
relevant not to punish the employee, or out of concern 
‘for the relative moral worth of the parties’ [citation], 
but to take due account of the lawful prerogatives of 
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the employer in the usual course of its business and 
the corresponding equities that it has arising from 
the employee’s wrongdoing.” (Id. at p. 361.) 

 McKennon held that, because “the factual permu-
tations and the equitable considerations they raise 
will vary from case to case,” the proper remedial relief 
would need to be “addressed by the judicial system in 
the ordinary course of further decisions.” (McKennon, 
supra, 513 U.S. at p. 361.) The scope of the remedy, 
noted the high court, generally does not include re-
instatement. (Id. at pp. 361-362.) With regard to the 
remedy of backpay, the high court remarked: “Once 
an employer learns about employee wrongdoing that 
would lead to a legitimate discharge, we cannot re-
quire the employer to ignore the information, even if 
it is acquired during the course of discovery in a suit 
against the employer and even if the information 
might have gone undiscovered absent the suit. The 
beginning point in the trial court’s formulation of a 
remedy should be calculation of backpay from the date 
of the unlawful discharge to the date the new infor-
mation was discovered.” (Id. at p. 362, italics added.) 
Thus, the high court rejected an “absolute rule bar-
ring any recovery of backpay,” because such a rule 
“would undermine the ADEA’s objective of forcing 
employers to consider and examine their motivations, 
and of penalizing them for employment decisions that 
spring from age discrimination.” (Ibid.) 

 The high court’s reasoning in McKennon applies 
with equal force to plaintiff employee’s claim here 
that the employer violated plaintiff ’s rights under 
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California’s FEHA. That state law seeks “to protect 
and safeguard the right and opportunity of all per-
sons to seek, obtain, and hold employment without 
discrimination or abridgment on account of race, re-
ligious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, ge-
netic information, marital status, sex, gender, gender 
identity, gender expression, age, sexual orientation, 
or military and veteran status.” (Gov. Code, § 12920; 
see id., § 12940, subd. (a) [unlawful employment 
practice for employer to refuse to hire or to discharge 
a person on any of these bases].) Achievement of that 
antidiscrimination goal would be substantially im-
paired if the doctrine of after-acquired evidence were 
a complete defense to claims of retaliation and dis-
ability discrimination brought under the FEHA. By 
definition, after-acquired evidence is not known to the 
employer at the time of the allegedly unlawful termi-
nation or refusal to hire. (McKennon, supra, 513 U.S. 
at pp. 359-360 [distinguishing after-acquired evidence 
cases from mixed motive cases in which the employer 
at the time of the employment action has two or more 
motives, at least one of which is unlawful].) In after-
acquired evidence cases, the employer’s alleged 
wrongful act in violation of the FEHA’s strong public 
policy precedes the employer’s discovery of informa-
tion that would have justified the employer’s decision. 
To allow such after-acquired evidence to be a com-
plete defense would eviscerate the public policies em-
bodied in the FEHA by allowing an employer to 
engage in invidious employment discrimination with 
total impunity. 
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 It does not follow, however, that the doctrine of 
after-acquired evidence has no bearing on employ-
ment discrimination and retaliation claims brought 
under California’s FEHA. As the high court observed 
in McKennon, “the lawful prerogatives of the employ-
er in the usual course of its business and the cor-
responding equities that it has arising from the 
employee’s wrongdoing” are entitled to recognition. 
(McKennon, supra, 513 U.S. at p. 361.) In after-
acquired evidence cases, therefore, both the employ-
ee’s rights and the employer’s prerogatives deserve 
recognition. The relative equities will vary from case 
to case, depending on the nature and consequences of 
any wrongdoing on either side, a circumstance that 
counsels against rigidity in fashioning appropriate 
remedies in those actions where an employer relies on 
after-acquired evidence to defeat an employee’s FEHA 
claims. 

 Generally, the employee’s remedies should not 
afford compensation for loss of employment during 
the period after the employer’s discovery of the evi-
dence relating to the employee’s wrongdoing. When 
the employer shows that information acquired after 
the employee’s claim has been made would have led 
to a lawful discharge or other employment action, 
remedies such as reinstatement, promotion, and pay 
for periods after the employer learned of such infor-
mation would be “inequitable and pointless,” as they 
grant remedial relief for a period during which the 
plaintiff employee was no longer in the defendant’s 
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employment and had no right to such employment. 
(McKennon, supra, 513 U.S. at p. 362.) 

 The remedial relief generally should compensate 
the employee for loss of employment from the date of 
wrongful discharge or refusal to hire to the date on 
which the employer acquired information of the em-
ployee’s wrongdoing or ineligibility for employment.5 
Fashioning remedies based on the relative equities 
of the parties prevents the employer from violating 
California’s FEHA with impunity while also prevent-
ing an employee or job applicant from obtaining lost 
wages compensation for a period during which the 
employee or applicant would not in any event have 
been employed by the employer. In an appropriate 
case, it would also prevent an employee from recover-
ing any lost wages when the employee’s wrongdoing 
is particularly egregious. 

 
 5 Defendant employer relies on language by the Court of 
Appeal in Farmer Brothers Coffee v. Workers’ Comp. Appeals 
Bd., supra, 133 Cal.App.4th at page 541, that “backpay is not 
recoverable by an employee who would not be rehired regardless 
of any employer misconduct.” In support, Farmer Brothers cited 
this court’s decision in Rivcom Corp. v. Agricultural Labor Rela-
tions Bd. (1983) 34 Cal.3d 743 (Rivcom). Rivcom construed an 
order of the Agricultural Labor Relations Board directing com-
pensation for losses incurred by employees “as a result” of un-
lawful employer conduct as excluding employees who would 
not have been rehired under a legitimate hiring policy. (Id. at 
pp. 773-774.) But contrary to the broad language used in Farmer 
Brothers, this court in Rivcom did not announce a rule that an 
award of backpay is categorically excluded whenever reinstate-
ment is not allowed as a remedy. 
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 Here, the trial court initially denied defendant 
employer’s motion for summary judgment because of 
a triable issue of material fact as to whether defen-
dant employer continued to employ plaintiff worker 
after being put on notice that his name did not match 
the Social Security number he had provided. The 
Court of Appeal concluded there was no triable issue 
of fact because a mere mismatch could have an inno-
cent explanation and was not necessarily inconsistent 
with the evidence that defendant employer had a set-
tled policy of refusing to hire applicants who submit-
ted false Social Security numbers. 

 We agree with the trial court. According to plain-
tiff ’s declaration, defendant’s production manager, 
Leo Huizar, after learning that several employees had 
supplied incorrect Social Security numbers, assured 
them they would not be terminated as long as the 
company’s president was satisfied with their work. 
This evidence, if true, would support a finding that 
defendant employer deliberately chose to look the 
other way when put on notice of employees’ unautho-
rized status. Such a finding could affect application of 
the after-acquired evidence doctrine and thus the 
remedies available to plaintiff employee. 

 We now consider the applicability of the doctrine 
of unclean hands to such claims. 

 
C. Unclean Hands 

 Generally, the equitable doctrine of unclean hands 
applies when a plaintiff has acted unconscionably, in 
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bad faith, or inequitably in the matter in which the 
plaintiff seeks relief. (Precision Co. v. Automotive Co. 
(1945) 324 U.S. 806, 814-815; General Elec. Co. v. 
Superior Court (1955) 45 Cal.2d 897, 899-900; 13 
Witkin, Summary of Cal. Law (10th ed. 2005) Equity, 
§ 9, p. 289.) “ ‘The misconduct which brings the clean 
hands doctrine into operation must relate directly to 
the transaction concerning which the complaint is 
made, i.e., it must pertain to the very subject mat- 
ter involved and affect the equitable relations be- 
tween the litigants.’ ” (Camp, supra, 35 Cal.App.4th 
at pp. 638-639.) If the required showing is made, 
unclean hands may be a complete defense to legal 
as well as equitable causes of action. (Mendoza v. 
Ruesga (2008) 169 Cal.App.4th 270, 279.) 

 Equitable defenses such as unclean hands may 
not, however, be used to wholly defeat a claim based 
on a public policy expressed by the Legislature in a 
statute. (See Cortez v. Purolator Air Filtration Prod-
ucts Co. (2000) 23 Cal.4th 163, 179; Mendoza v. 
Ruesga, supra, 169 Cal.App.4th at pp. 279-280; 13 
Witkin, Summary of Cal. Law, supra, Equity, § 3, 
p. 285, § 15, p. 301.) Nevertheless, equitable consid-
erations may guide the court in fashioning relief in 
cases involving a legislatively expressed public policy. 
This court recognized that when it stated in Angelucci 
v. Century Supper Club (2007) 41 Cal.4th 160, 179: 
“Although equitable principles may not be applied in 
opposition to statutory enactments or to defeat public 
policy established by the Legislature [citations], such 
principles have been applied to reduce ordinary tort 
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damages imposed for violation of antidiscrimination 
laws. [Citations.]” 

 Accordingly, the Court of Appeal here erred in 
treating the doctrine of unclean hands as a complete 
defense to plaintiff ’s lawsuit, an action founded upon 
public policies established by the Legislature in the 
FEHA. 

 
DISPOSITION 

 The judgment of the Court of Appeal is reversed, 
with directions to remand the matter to the trial 
court for further proceedings consistent with this 
opinion. 

KENNARD, J.* 

WE CONCUR: 

CANTIL-SAKAUYE, C. J. 
WERDEGAR, J. 
CORRIGAN, J. 
LIU, J. 

 
  

 
 * Retired Associate Justice of the Supreme Court, assigned 
by the Chief Justice pursuant to article VI, section 6 of the 
California Constitution. 
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CONCURRING AND DISSENTING 
OPINION BY BAXTER, J. 

 Though with some reservation, I am willing to 
assume, without deciding, that the majority correctly 
analyzes how the state law doctrine of after-acquired 
evidence should apply,1 in light of Senate Bill No. 
1818 (2001-2002 Reg. Sess.) (Senate Bill No. 1818), 
when a person claims he or she was denied em-
ployment for reasons forbidden by California’s Fair 
Employment and Housing Act (FEHA; Gov. Code, 
§ 12900 et seq.), but the employer later discovers 
that, in violation of both California and federal law, 
the person submitted a false Social Security card 
and number as evidence of eligibility to work in the 
United States. 

 However, I disagree with the majority’s holding 
on the separate issue of federal preemption. The ma-
jority concludes that federal immigration law pre-
empts an award to an alien employee of “lost wage 
damages”2 for wrongful termination under FEHA only 

 
 1 However, I have some reservations about the majority’s 
discussion of the unclean hands doctrine. (See post, at p. 7, fn. 
4.) 
 2 Like the majority, when I use the terms “lost wages” or 
“lost wage damages,” sometimes also confusingly referred to as 
“backpay” or “frontpay,” I mean wages attributable to a period 
after the employer has discharged or declined to hire or rehire 
the individual, during which time the person did not actually 
perform work for the employer, and awarded on the premise 
that he or she would have been working but for the employer’s 
wrongful act. 
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with respect to a period after the previously unaware 
employer later learns that, by virtue of the worker’s 
federal immigration status, he or she was and is 
legally ineligible for United States employment. In 
my view, a state law rule that allows any recovery 
of post-termination lost wages by an employment-
ineligible alien who sought or procured the job by 
submitting fraudulent eligibility documents, in direct 
violation of federal law, is foreclosed by the United 
States Supreme Court’s definitive interpretation of 
federal immigration policy as set forth in the Immi-
gration Reform and Control Act of 1986 (also known 
as IRCA). 

 However, the limited record before us does not 
allow a final application of my legal conclusions to the 
facts that may or may not exist in this case. Most 
significantly, while it seems clear plaintiff knowingly 
submitted a false Social Security card and number 
when applying for work with defendant, the summary 
judgment motion failed to establish whether plaintiff 
is, in fact, an alien ineligible under federal immigra-
tion law to be employed in the United States. Accord-
ingly, further litigation of these matters is necessary. 
Moreover, even if plaintiff is an unauthorized alien 
who committed immigration fraud to obtain his job, 
he may still not be preempted from pursuing non-
wage remedies for the defendant’s wrongful conduct, 
if any, under FEHA. I therefore agree with the major-
ity that defendant’s motion for summary judgment 
should not have been granted. I explain my conclu-
sions below. 
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 As the majority indicates, in April 2003, plaintiff 
obtained seasonal employment with defendant by 
submitting, as evidence of his eligibility to work in 
the United States, an alien registration card and a 
Social Security card, both bearing his name. Under 
penalty of perjury, plaintiff signed Immigration and 
Naturalization form I-9, on which he entered the 
number shown on the Social Security card. He also 
signed Internal Revenue Service form W-4, which 
included the same Social Security number. Each time 
he was recalled to work, he used this Social Security 
number on new I-9 and W-4 forms he signed. No later 
than early 2005, a letter from the Social Security 
Administration advised him that his name and Social 
Security number did not match the agency’s records. 

 In 2006, plaintiff hurt his back while on the job 
for defendant. Thereafter, defendant failed to recall 
him for the 2007 season. He sued defendant, alleging 
that, in violation of FEHA, defendant had refused to 
rehire him in retaliation for his filing of a worker’s 
compensation claim, and to avoid accommodating his 
physical disability. Plaintiff sought various forms of 
monetary recovery, including lost wages. 

 In the course of pretrial motions, plaintiff ac-
knowledged that it is a state and federal felony, when 
applying for employment, to use false identification 
documents to conceal one’s true citizenship or resi-
dent alien status (18 U.S.C. § 1546(b)(2); Pen. Code, 
§ 114). He stated he intended to testify at trial, and 
would assert his privilege against compelled self-
incrimination if asked about his immigration status. 
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This led defendant to investigate the authenticity of 
the documents plaintiff had submitted to obtain the 
job. 

 Defendant subsequently moved for summary judg-
ment, invoking the doctrines of after-acquired evi-
dence and unclean hands. Defendant asserted that 
its discovery of plaintiff ’s fraudulent use of another 
person’s Social Security number entitled it to dismis-
sal of plaintiff ’s suit as a matter of law. 

 In support of the motion, defendant submitted 
evidence that the Social Security number provided 
by plaintiff belonged to Kelly R. Tenney, a North 
Carolina resident, who stated that he did not know 
plaintiff and had given no one permission to use the 
number. Defendant also submitted the declaration of 
its president, stating that the company had a long-
standing policy of refusing to hire persons who are 
not legally authorized to work in the United States, 
and would immediately discharge any employee upon 
discovering the worker had provided false documents 
or information to establish such eligibility. 

 In response, plaintiff posited, but proffered no ev-
idence, that the Social Security number he had pro-
vided might mistakenly have been assigned to both 
him and Tenney. Plaintiff did not state that the Social 
Security card and number were his, or that he be-
lieved they were. He made no claims about the au-
thenticity of the alien registration card he had also 
submitted, and he neither admitted nor denied he 
was an alien ineligible for United States employment. 
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However, he declared, among other things, that sev-
eral of his coworkers had received the same Social 
Security Administration notice he received, and that 
defendant’s production manager, Leo Huizar, assured 
the group they need not worry about discrepancies in 
Social Security numbers so long as defendant was 
satisfied with their work. Plaintiff also stated that, 
during his years in defendant’s employ, he “personally 
knew several immigrants” also working there, “some 
of whom admitted to being undocumented workers.” 
According to plaintiff, he “never heard of [defendant] 
discharging any person due to a discrepancy with a 
Social Security number, or for any other immigration-
related issue.” 

 The trial court initially denied the motion, find-
ing there were triable issues whether (1) plaintiff had 
fraudulently submitted the Social Security number, 
or instead whether the same number had mistakenly 
been issued to two different people; (2) plaintiff was 
eligible for United States employment based upon 
his submission of a valid alien registration card; and 
(3) plaintiff had apprised defendant of the discrep-
ancy notice he received from the Social Security Ad-
ministration, and if so, whether defendant had acted 
on this information, or instead had ignored it. 

 Defendant sought mandamus, and the Court of 
Appeal issued an alternative writ. In response, the 
trial court withdrew its order denying the motion for 
summary judgment, granted the motion, and dis-
missed the action. 
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 The Court of Appeal affirmed. It reasoned that 
the after-acquired evidence and unclean hands doc-
trines provided a complete defense to the employer’s 
liability for an allegedly wrongful discharge under 
FEHA. 

 The Court of Appeal conceded there was no evi-
dence plaintiff had failed to provide a valid alien 
registration card (a photo identification document 
which, if valid, suffices to establish both identity and 
employment eligibility for immigration law pur-
poses).3 However, the appellate court deemed it un-
disputed that plaintiff had furnished a false Social 
Security card and number – an act, the Court of 
Appeal noted, that (1) was a criminal violation of the 
federal immigration law, (2) misrepresented a job 
qualification imposed by the federal government – the 
possession of a valid personal Social Security number, 
and (3) exposed defendant to civil and criminal penal-
ties for violation of its obligations under the immi-
gration and tax laws to report its employees’ correct 
Social Security numbers. Because plaintiff ’s wrong-
doing independently justified a refusal to employ 
him, and would have caused defendant to take this 
step had it known the true facts, the Court of Appeal 
concluded he should have no recourse for a failure to 
rehire that stemmed from other, allegedly forbidden, 
motives. 

 
 3 See 8 United States Code section 1324a(b)(1)(B)(ii).) 
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 The Court of Appeal also dismissed plaintiff ’s 
claim he had demonstrated the triability of defen-
dant’s policies toward employees and applicants who 
submitted false documents. The court reasoned that 
the declaration of defendant’s president, to the effect 
that the company would refuse to hire applicants who 
were undocumented, or who provided false numbers, 
was not directly contradicted by Huizar’s alleged 
statement that defendant would overlook discrepan-
cies in Social Security numbers, or by plaintiff ’s 
declaration that other employees of defendant admit-
ted they were undocumented aliens, and that plaintiff 
had never heard of any worker being terminated over 
Social Security or immigration issues. 

 Finally, the Court of Appeal ruled that applica-
tion of the after-acquired evidence and unclean hands 
doctrines to bar plaintiff ’s recovery was not precluded 
by Senate Bill No. 1818. This bill inserted, at several 
places in the codified statutes, a declaration that 
all worker and employee protections, rights, and rem-
edies provided by California law, “except any re-
instatement remedy prohibited by federal law,” are 
available to individuals “regardless of immigration 
status.” (Stats. 2002, ch. 1071, §§ 1-4, pp. 6914-6915.) 
The Court of Appeal noted that Senate Bill No. 1818 
stated it was “declaratory of existing law,” and cannot 
have been intended to immunize undocumented aliens 
from employer defenses that would apply against all 
other workers. At the time Senate Bill No. 1818 was 
enacted, the Court of Appeal asserted, existing case 
law barred an employee from recovering lost wages 
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for wrongful termination if, as here, he was not le-
gally qualified for the job, was not eligible for rein-
statement, or would not have been reinstated in the 
exercise of legitimate employer prerogatives. 

 The majority finds this analysis unpersuasive, 
and would reverse the Court of Appeal. In the major-
ity’s view, triable issues remain about whether plain-
tiff ’s submission of the false Social Security card and 
number, if known by defendant, would have caused 
defendant to terminate plaintiff ’s employment. 

 Further, the majority posits, even if defendant 
would have declined, on this legitimate ground, to 
hire or retain plaintiff, the after-acquired evidence 
and unclean hands doctrines generally cannot serve 
as complete bars to a wrongdoing worker’s recovery, 
under FEHA, when the employer’s actual motive was 
forbidden by the statute. Except in the most egre-
gious cases of employee wrongdoing, the majority con-
cludes, state law makes an employer who terminated 
a worker for reasons prohibited by FEHA liable to 
the worker for lost wages attributable to any post-
termination period before the employer later discov-
ered legitimate grounds for its action. (See, e.g., 
McKennon v. Nashville Banner Publishing Co. (1995) 
513 U.S. 352, 360-363 [in suit alleging wrongful 
termination in violation of federal Age Discrimina- 
tion in Employment Act, employer’s post-termination 
discovery that, while still working, employee had vio-
lated company policy by copying and removing confi-
dential documents did not preclude employee’s right 
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to recover lost wages for period before employer 
learned of this independent ground for termination].)4 

 
 4 However, to the extent the majority implies that the 
unclean hands doctrine might serve to reduce, but not eliminate, 
the damages due a worker wrongfully discharged under FEHA 
whose own later-discovered wrongdoing would have provided 
legitimate grounds for termination, the majority errs. It is axio-
matic that, where applicable, the unclean hands doctrine serves 
as a complete defense to employment-based claims. (Chin, et al., 
Cal. Practice Guide: Employment Litigation (The Rutter Group 
2013) ¶ 16:616, p. 16-94.6 (rev. #1, 2013) (Employment Litiga-
tion); see, e.g., Fladeboe v. American Isuzu Motors, Inc. (2007) 
150 Cal.App.4th 42, 56 [“Unclean hands applies when it would 
be inequitable to provide the plaintiff any relief, and provides a 
complete defense to both legal and equitable causes of action.”].) 
 Thus, if equitable considerations “such as unclean hands” 
(maj. opn., ante, p. 27) cannot completely bar a claim based on 
statute or important public policy (see McKennon v. Nashville 
Banner Publishing Co., supra, 513 U.S. at p. 360; Angelucci v. 
Century Supper Club (2007) 41 Cal.4th 160, 179), the unclean 
hands doctrine is inapplicable in such circumstances. Our sug-
gestion in Angelucci that unclean hands may sometimes reduce 
the damages awarded to an employee wrongfully discharged 
under an antidiscrimination statute (Angelucci, supra, at p. 179) 
appears to have been an imprecise reading of McKennon; 
McKennon actually rejected the defense of unclean hands under 
the statute at issue there (McKennon, supra, at p. 360). Howev-
er, as McKennon also made clear, after-acquired evidence of an 
employer’s legitimate grounds for discharging an employee may 
nonetheless be considered when fashioning a remedy for unlaw-
ful termination in order to “take due account of the lawful pre-
rogatives of the employer in the usual course of its business and 
the corresponding equities that it has arising from the employ-
ee’s wrongdoing.” (Id. at p. 361; see Employment Litigation, 
supra, ¶¶ 16:616, 16:617, p. 16-94.6 [though unclean hands can 
only be complete defense to wrongful termination, employee 

(Continued on following page) 
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 The majority further concludes that Senate Bill 
No. 1818’s reference to “existing law” was not intended 
to endorse, in the immigration context, a broad read-
ing of certain prior cases suggesting that under the 
after-acquired evidence and unclean hands doctrines, 
an employee’s wrongdoing which would have caused 
his or her legitimate termination bars a claim of 
wrongful termination. Observing that the legislative 
history of Senate Bill No. 1818 does not mention 
these prior decisions, the majority suggests that the 
more likely purpose of the “existing law” language 
was to extend to then-pending cases the bill’s “central 
directive” that full state law employment protections 
should apply to all employees “regardless of immigra-
tion status.” (Maj. opn., ante, at p. 21.) 

 But before discussing these state law issues, the 
majority addresses a “threshold issue” not litigated 
below – whether a federal immigration statute, IRCA, 
either completely or partially preempts Senate Bill 
No. 1818’s mandate that all California labor and em-
ployment rights and remedies, including those afforded 
by FEHA, are fully applicable to workers “who are 
unauthorized aliens.” (Maj. opn., at p. 7, fn. omitted.) 
The majority concludes that IRCA does preclude an 
unauthorized alien who was wrongfully terminated in 
violation of FEHA from recovering lost wages for any 
period after the employer subsequently discovered the 
alien was ineligible for employment under federal 

 
misconduct short of unclean hands may still be a complete or 
partial defense under after-acquired evidence doctrine].) 
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immigration law, but does not bar such a recovery for 
the period before the employer learned of the alien’s 
ineligibility. 

 I have doubts about the majority’s analysis of 
state law – in particular, I question the majority’s 
construction of the “existing law” proviso in Senate 
Bill No. 1818. However, I decline to draw a final con-
clusion on that issue at the current stage of this pro-
cedurally tangled case, because I am persuaded that 
the supremacy of federal immigration law may ulti-
mately obviate the recovery the majority would allow. 
If further litigation proves plaintiff actually is an 
unauthorized alien who submitted false documenta-
tion to prove otherwise, I believe, contrary to the 
majority, that federal immigration policy will fore-
close any recovery by plaintiff of post-termination lost 
wages under California law. This result, I conclude, is 
dictated by definitive United States Supreme Court 
authority. 

 As the majority acknowledges, under the su-
premacy clause (U.S. Const., art. VI, cl. 2), federal 
law preempts and supersedes state law if among 
other things, the state law stands as “an obstacle to 
accomplishing congressional objectives. [Citations]” 
(Maj. opn., ante, at p. 12.) The United States Supreme 
Court has told us, in no uncertain terms, that the 
award of post-termination lost wage damages to an 
unauthorized alien worker who procured the job by 
committing criminal immigration fraud presents just 
such an unacceptable obstacle. 
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 In Hoffman Plastic Compounds, Inc. v. NLRB 
(2002) 535 U.S. 137 (Hoffman), the National Labor 
Relations Board (NLRB or Board) found that, in 
1992, Hoffman Plastic Compounds, Inc. (Hoffman), a 
custom formulator of industrial and pharmaceutical 
chemical products, had committed an unfair labor 
practice under the National Labor Relations Act 
(NLRA) by terminating Jose Castro and several other 
workers in retaliation for their union organizing 
activities. As remedies, the Board ordered Hoffman, 
among other things, to offer reinstatement and 
backpay (i.e., post-termination lost wages) to the 
affected employees. 

 At a subsequent compliance hearing, Castro dis-
closed that he was an alien who had never been au-
thorized to work in the United States. Castro further 
indicated that he had gained employment with Hoff-
man by proffering a birth certificate belonging to a 
Texas-born friend, and that he had also used this 
certificate to fraudulently obtain a Social Security 
card. Based on this evidence, the administrative law 
judge (ALJ) found that the Board was precluded from 
awarding reinstatement or backpay to Castro. 

 Several years later, the Board reversed the ALJ 
on the issue of Castro’s backpay. The Board concluded 
that “ ‘the most effective way to accommodate and fur-
ther the immigration policies embodied in [IRCA] is 
to provide the protections and remedies of the [NLRA] 
to undocumented workers in the same manner as to 
other employees.’ [Citation.]” (Hoffman, supra, 535 
U.S. at p. 141.) Accordingly, the Board ruled that 
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Castro was entitled to some $67,000 in backpay, plus 
interest on that principal amount. The court of ap-
peals enforced the Board’s order. 

 The United States Supreme Court reversed. At 
the outset, the majority noted that the NLRB’s au-
thority to remedy unfair labor practices, though 
broad, is not unlimited where “the Board’s remedial 
preferences . . . potentially trench upon federal stat-
utes and policies unrelated to the NLRA.” (Hoffman, 
supra, 535 U.S. at p. 144.) 

 The Hoffman majority explained that, in Sure-
Tan, Inc. v. NLRB (1984) 467 U.S. 883 – at a time 
when federal immigration law did not expressly pro-
hibit unauthorized aliens from working or being hired 
while present in this country, and was only “ ‘ “periph-
eral[ly]” ’ ” concerned with their employment here – 
the court had nonetheless precluded the NLRB from 
unconditionally ordering reinstatement of undocu-
mented alien employees who had since voluntarily 
left the country. (Hoffman, supra, 535 U.S. at p. 144.) 
So as to not “effectively [reward] a violation of the 
immigration laws by reinstating workers not autho-
rized to reenter the United States” (id.), Sure-Tan 
had required that an award of reinstatement in such 
cases be conditioned on proof of the workers’ legal 
reentry. Moreover, the court had reasoned in Sure-
Tan, these employees “ ‘must be deemed “unavail-
able” ’ ” for work, and backpay could thus not be 
awarded, with respect to any period in which such 
persons “ ‘were not lawfully entitled to be present and 
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employed in the United States.’ ” (Hoffman, supra, at 
p. 145.) 

 In Hoffman, the Board argued that the Sure-Tan 
limitations applied only to undocumented aliens who 
had left the United States and thus could not claim 
reinstatement or backpay without legal reentry. But 
whatever isolated passages in Sure-Tan might sup-
port that conclusion, the Hoffman majority observed, 
“the question presented here [is] better analyzed 
through a wider lens, focused as it must be on a le- 
gal landscape now significantly changed.” (Hoffman, 
supra, 535 U.S. at p. 147.) Whether or not, at the 
time of Sure-Tan, the Board might be required to 
yield “where . . . [its] chosen remedy trenches on a 
federal statute or policy outside [that agency’s] com-
petence to administer,” said the Hoffman majority, 
“[such] is precisely the situation today.” (Hoffman, 
supra, at p. 147.) 

 As the Hoffman majority recounted, “two years 
after Sure-Tan, Congress [had] enacted IRCA, a com-
prehensive immigration reform scheme [that] prohib-
it[s] the employment of illegal aliens” and “ ‘forcefully’ 
[makes] combating [such] employment . . . central to 
‘[t]he policy of immigration law.’ [Citation.]” (Hoffman, 
supra, 535 U.S. at p. 147.) “[C]ritical” to enforcement 
of the prohibition, the court noted, is an “extensive 
. . . verification system . . . designed to deny employ-
ment to aliens” not legally present or “authorized 
to work” in this country. (Ibid.) Under this system, 
an employer must verify the identity and eligibility 
of all potential new hires by examining specified 
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documentation. An employer that hires an alien ap-
plicant who is unable to present such documentation, 
or otherwise knowingly employs an ineligible alien, is 
subject to civil and criminal penalties. 

 To ensure the effective confirmation of an ap-
plicant’s authorization to work in this country, the 
Hoffman majority pointed out, IRCA “makes it a 
crime for an unauthorized alien to subvert [this] ver-
ification system by tendering fraudulent documents. 
[Citation.]” (Hoffman, supra, 535 U.S. at p. 148.) 
“[The statute] thus prohibits aliens from using or 
attempting to use ‘any forged, counterfeit, altered, or 
falsely made document’ or ‘any document lawfully 
issued to or with respect to a person other than the 
possessor’ for purposes of obtaining employment in 
the United States. [Citation.] Aliens who use or at-
tempt to use such documents are subject to fines and 
criminal prosecution. [Citation.]” (Ibid.) 

 “Under the IRCA regime,” the Hoffman majority 
explained, “it is impossible for an undocumented 
alien to obtain employment in the United States 
without some party directly contravening explicit 
congressional policies. Either the undocumented alien 
tenders fraudulent identification, which subverts the 
cornerstone of IRCA’s enforcement mechanism, or the 
employer knowingly hires the undocumented alien 
in direct contradiction of its IRCA obligations. The 
Board asks that we overlook this fact and allow it 
to award backpay to an illegal alien for years of work 
not performed, for wages that could not lawfully 
have been earned, and for a job obtained in the first 
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instance by a criminal fraud. We find, however, that 
awarding backpay to illegal aliens runs counter to 
policies underlying IRCA, policies the Board has no 
authority to enforce or administer. Therefore, as we 
have consistently held in like circumstances, the 
award lies beyond the bounds of the Board’s remedial 
discretion.” (Hoffman, supra, 535 U.S. at pp. 148-149, 
italics added.) 

 The Board urged that a limited backpay award 
– one confined to the period before the employer 
learned of Castro’s illegal status – would reasonably 
accommodate IRCA, because during the prediscovery 
period, the employer would not have violated IRCA by 
retaining Castro in its employ, and because IRCA 
does not expressly prohibit the recovery of backpay by 
illegal aliens who misused documents to procure their 
jobs. The Hoffman majority rejected this argument. 
“What matters here,” the majority declared, “and 
what sinks both of the Board’s claims, is that Con-
gress has expressly made it criminally punishable for 
an alien to obtain employment with false documents. 
There is no reason to think that Congress nonetheless 
intended to permit backpay where but for an employ-
er’s unfair labor practices, an alien-employee would 
have remained in the United States illegally, and 
continued to work illegally, all the while successfully 
evading immigration authorities. Far from ‘accommo-
dating’ IRCA, the Board’s position, recognizing em-
ployer misconduct but discounting the misconduct of 
illegal alien employees, subverts it.” (Hoffman, supra, 
535 U.S. at pp. 149-150, fn. omitted.) Indeed, the 
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Hoffman majority asserted, such a backpay award 
“not only trivializes the immigration laws, it condones 
and encourages future violations” by creating incen-
tives to remain and work in this country illegally. (Id., 
at p. 150.) 

 “We therefore conclude,” the Hoffman majority 
declared, “that allowing the Board to award backpay 
to illegal aliens would unduly trench upon explicit 
statutory prohibitions critical to federal immigration 
policy, as expressed in IRCA. It would encourage the 
successful evasion of apprehension by immigration 
authorities, condone prior violations of the immigra-
tion laws, and encourage future violations. However 
broad the Board’s discretion to fashion remedies 
when dealing only with the NLRA, it is not so un-
bounded as to allow this sort of an award.” (Hoffman, 
supra, 535 U.S. at pp. 151-152, italics added.) 

 Thus, after considering the issue at length, the 
high court has made crystal clear that federal immi-
gration policy, as set forth in IRCA, is critically un-
dermined by the award of post-termination lost wages 
to an alien who is not legally present or authorized to 
work in this country, and who committed criminal 
immigration fraud to obtain the job, even when the 
alien was wrongfully terminated in violation of an-
other law generally intended for the protection of 
workers’ rights. The conclusion follows inescapably, 
under the federal supremacy clause, that California 
cannot authorize such an award, for it would “ ‘stand[ ] 
as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress . . . ’ 
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[citations].” (Arizona v. United States (2012) ___ U.S. 
___, ___ [132 S.Ct. 2492, 2501].) 

 The instant majority struggles mightily to avoid 
this result. In the majority’s view, we may disre- 
gard Hoffman for purpose of preemption analysis 
because (1) Hoffman concerned only the interplay 
of two federal statutes, and said nothing about IRCA’s 
preemptive effect on state worker protection laws; 
(2) Congress has not expressly precluded all state 
laws concerning undocumented aliens, or so occupied 
the field as to dictate such preclusion; (3) there is 
a presumption against preemption in areas of tra-
ditional state regulation, such as the protection of 
workers; and (4) the NLRA, the statute at issue in 
Hoffman, does not rely, for enforcement, on private 
suits for damages to the same extent as does Califor-
nia’s antidiscrimination statute, FEHA. 

 Then, as if Hoffman did not exist, the majority 
reweighs the concerns that led the Hoffman majority 
to its ruling. Contrary to Hoffman, the instant ma-
jority concludes that a rule allowing a criminally 
fraudulent unauthorized alien to collect wrongful-
termination lost wage damages will have but a “min-
imal” effect on IRCA’s policies (maj. opn., ante, at 
p. 18), while failing to allow such a recovery against 
an employer who wronged the worker under another 
statute would “frustrate rather than advance the 
policies underlying federal immigration law” (id., at 
p. 19). In effect, the majority rejects the highest 
federal tribunal’s assessment of what would unac-
ceptably undermine Congress’s immigration purposes 



App. 55 

and priorities, in favor of its own views on that sub-
ject. 

 None of this is persuasive. Whatever distinctions 
exist between the NLRA and FEHA, and between 
tension among federal policies on the one hand, and 
competing state and federal policies on the other, any 
such differences are insignificant for purposes of the 
issue before us. The United States Supreme Court – 
the final judicial authority on the meaning and scope 
of federal statutory law – has told us of a particular 
situation in which a legislative policy of worker pro-
tection must yield to the overriding aims of the fed-
eral immigration statutes. It has said specifically that 
awarding post-termination pay to an illegal alien for 
“work not performed, for wages that could not law-
fully have been earned, and for a job obtained in the 
first instance by a criminal fraud” (Hoffman, supra, 
535 U.S. at p. 149) “runs counter to policies under-
lying IRCA” (ibid.) and “would trench upon explicit 
statutory provisions critical to federal immigration 
policy” (id., at p. 151). 

 These are declarations strong and clear enough 
to prevail over California’s expression of its sovereign 
right and intention to protect unauthorized alien 
workers, and over any presumption against federal 
preemption of such a purpose. The high court’s state-
ments signal that any such award stands as an ob-
stacle to the full accomplishment of Congress’s aims, 
and is thus preempted. Even if the instant majority 
finds Hoffman’s analysis unconvincing, it is not the 
majority’s place to reject that analysis. 
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 Thus, just as, in Hoffman, IRCA’s policies were 
beyond the NLRB’s “authority to enforce and admin-
ister” (Hoffman, supra, 535 U.S. at p. 149), so too are 
those policies beyond the administration and enforce-
ment authority of this state and its laws. And just as 
the NLRB’s authority, however broad, “to fashion 
remedies when dealing only with the NLRA” did not 
extend to an award that trenched upon an immigra-
tion statute beyond the Board’s jurisdiction (id., at 
p. 152), so too, this state’s undoubted authority to 
fashion remedies for violations of FEHA, when that 
statute is considered in isolation, does not extend to 
awards that would have, as the high court has con-
cluded, a deleterious effect on a federal immigration 
statute beyond California’s jurisdiction.5 

 I therefore find it manifest that California cannot 
award, as a remedy for wrongful termination under 
FEHA, lost wage damages to an alien who is unau-
thorized to work in this country, and who obtained 
the job at issue by submitting fraudulent eligibility 
documentation in direct criminal violation of federal 
immigration law. California cannot dictate otherwise 
through the adoption of a statute such as Senate Bill 

 
 5 Of course, the NLRA, the statute at issue in Hoffman, con-
tains no express provision, similar to that in Senate Bill No. 
1818, that its protections extend fully to workers “regardless of 
immigration status.” If the NLRA did include such a declaration 
of Congress’s purpose, it might well have been held to prevail 
over the more general immigration principles the high court 
discerned in IRCA. But this does not mean California can ef-
fectively enact a statute that trumps those federal principles. 
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No. 1818. Thus, if further litigation establishes that 
this is plaintiff ’s situation, I believe his recovery of 
such lost wages attributable to any period after he 
was terminated from his employment will be pre-
empted and barred.6 

 I stress the narrow scope of my conclusions. I go 
no further than the high court did in Hoffman. I do 
not suggest, for example, that California is federally 
barred from enforcing the right of an unauthorized 
alien worker, even one who obtained the job by fraud, 
to recover unpaid wages for work actually performed, 
or from extending to unauthorized aliens, even those 

 
 6 The majority in Hoffman squarely held that even if the 
employer’s motives for terminating an employee were wrongful 
under a law unrelated to the worker’s immigration status, a 
remedial award of lost wages for work not performed, to an 
unauthorized alien who obtained the employment by submitting 
fraudulent documentation in criminal violation of IRCA, and 
was never entitled to the job in the first place, unacceptably 
undermines the policies underlying this federal law. It does ap-
pear that in Hoffman, the employer was not aware of the em-
ployee’s fraud and unauthorized alien status until after it fired 
him for union activity in violation of the NLRA. (Hoffman, 
supra, 535 U.S. at p. 141; see also id., at p. 155 (dis. opn. of 
Breyer, J.).) But the Hoffman majority gave no dispositive effect 
in its analysis to the employer’s compliance or noncompliance 
with IRCA, even though the dissent specifically urged the rel-
evance of this factor (Hoffman, supra, at pp. 155-156 (dis. opn. of 
Breyer, J.)). I therefore do not read the rule of Hoffman to apply 
only to IRCA-compliant employers, though some post-Hoffman 
decisions in other jurisdictions have inferred such a corollary. 
(See fn. 5, post.) Employers who illegally hire unauthorized ali-
ens are, of course, subject to substantial penalties under IRCA 
itself. (See 8 U.S.C. § 1324a(e)(4)(A)(i)-(iii), (5).) 
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who misrepresented their immigration status, the 
remedies it affords to workers who were injured or 
wronged while performing the work they were hired to 
do. Hoffman did not address those situations, and 
logical distinctions between those cases, and the one 
at issue here, come easily to mind. Hoffman con-
cluded that federal immigration policy is undermined 
when an alien who is unauthorized for employment, 
and who obtained it by criminal means, seeks un-
earned wages for being terminated from the job he or 
she was never entitled to have, and for work he or she 
thus did not perform. It is reasonable to conclude that 
such a claim, if honored, more directly and unjustifi-
ably rewards the alien’s unauthorized and fraudu-
lently procured employment, contrary to IRCA’s aims, 
than does a claim based on fair and just compensa-
tion under state law for injury sustained on the job 
itself.7 

 
 7 The most pertinent post-Hoffman out-of-state decision 
disclosed by my research is in general accord with my conclu-
sion. In Crespo v. Evergo Corp. (N.J.Super. 2004) 841 A.2d 471, 
the court held that, under Hoffman, an unauthorized alien 
worker who submitted fraudulent documentation to an unaware 
employer to obtain the job, and then, in violation of a state anti-
discrimination law, was terminated after taking maternity 
leave, could not recover lost wage or other monetary damages 
arising from the wrongful termination. (Crespo, supra, at pp. 
473-476.) Crespo limited its holding to recovery specifically 
sought as damages for loss of a position to which the alien was 
never entitled, and left open the possibility that IRCA would 
permit an unauthorized alien worker’s monetary recovery under 
state law for employment-related physical injury or other wrongs 
he or she suffered while on the job. (See id., at pp. 475-476.) 

(Continued on following page) 
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Post-Hoffman cases from other jurisdictions have reached vary-
ing conclusions as to whether the rationale of Hoffman com-
pletely or partially bars unauthorized alien workers from 
compensation for employer safety violations, workplace injuries, 
or other tortious harm affecting a worker’s earning capacity. 
(See, e.g., Madiera v. Affordable Housing Foundation, Inc. (2d 
Cir. 2006) 469 F.3d 219, 231-232 [where employer, not undocu-
mented alien worker, was in violation of IRCA, and jury was 
instructed to consider alien’s deportability, federal immigration 
law did not absolutely bar worker injured in worksite accident 
from recovering tort-based future earnings damages at United 
States rates]; Majlinger v. Cassino Contracting Corp. (N.Y.App.Div. 
2005) 802 N.Y.S.2d 56, 61-64 [IRCA did not bar subcontractor’s 
undocumented alien employee from recovering against em-
ployer, contractor, or site owner for workplace injury], but see 
id., at p. 66 [noting plausible distinction between wrongful ter-
mination case, where “employer unwittingly had a valid reason 
for taking precisely the action it took,” and case of workplace 
injury, where employer had no right whatsoever to withhold 
safety devices required by state law]; Correa v. Waymouth Farms, 
Inc. (Minn. 2003) 664 N.W.2d 324, 329 [IRCA did not preempt 
states’ rights to award worker’s compensation benefits]; compare 
with, e.g., Wielgus v. Ryobi Technologies, Inc. (N.D.Ill. 2012) 
875 F.Supp.2d 854, 862-864 [predicting Illinois Supreme Court 
would conclude, under Hoffman, that undocumented alien in-
jured in workplace accident by allegedly defective product may 
recover damages for lost earning capacity only at rates applica-
ble to country of origin, not at United States rates]; Veliz v. 
Rental Service Corp. USA, Inc. (M.D.Fla. 2003) 313 F.Supp.2d 
1317, 1335-1336 [under Hoffman, lost United States wages 
could not be recovered in tort on behalf of unauthorized alien 
who, having procured employment by submitting fraudulent 
papers, was killed in workplace forklift accident]; Rosa v. Part-
ners in Progress, Inc. (N.H. 2005) 868 A.2d 994, 998-1002 [un-
authorized alien who committed fraud to obtain employment 
generally may recover tort-based earning capacity damages for 
workplace injury only at rates applicable to country of origin, 
since United States earnings would have continued only by 
virtue of illegal employment, but employer who hired alien in 

(Continued on following page) 
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 Nor do I foreclose the possibility that a criminally 
fraudulent unauthorized alien worker who was wrong-
fully terminated in violation of FEHA may nonethe-
less be able to pursue other remedies available under 
this statute. Such remedies might include injunctive 
relief, costs and attorney fees, and even exemplary 
damages intended not as compensation to the worker 
for loss of the job, but purely as a sanction against an 
employer whose malice is established. These, too, are 
issues not addressed in Hoffman, and they do not as 
directly implicate the high court’s concern that such a 
worker not be allowed to recover post-termination 
earnings for a job to which he or she was never enti-
tled.8 

 As I have indicated above, it appears clear from 
the instant record that plaintiff used a false Social 
Security card and number to obtain employment with 
defendant, but the evidence on summary judgment 
does not establish whether plaintiff is actually an 
alien unauthorized to work in the United States. 
Because application of the preemption rule I derive 
from Hoffman depends on a determination of that 
issue, and because plaintiff ’s immigration status may 
not necessarily bar him from pursuing a FEHA claim 

 
violation of IRCA’s knowledge or verification requirements ca-
nnot bar alien’s recovery at United States rates].) 
 8 In addition to a claim for lost wages, plaintiff’s amended 
complaint also includes a prayer for exemplary damages, “gen-
eral damages,” and “such other and further relief as is just.” 
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in some form, I concur in the reversal of the summary 
judgment for defendant. 

BAXTER, J. 

I CONCUR: 

CHIN, J. 
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 Plaintiff Vicente Salas appeals from a summary 
judgment entered in favor of defendant Sierra Chem-
ical Co. (Sierra Chemical). We affirm the judgment. 
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BACKGROUND 

 Sierra Chemical manufactures, packages, and 
distributes chemicals primarily used for water treat-
ment. Demand for Sierra Chemical’s products rises in 
the spring and summer due to the increased use of 
swimming pools, and declines during the fall and 
winter. Because of this, the company employs a 
number of seasonal production line workers. 

 In May 2003, Sierra Chemical hired Salas to 
work on its production line, filling containers with 
various chemicals. Salas provided the company with a 
resident alien card and a Social Security card. After 
Salas signed an Employment Eligibility Verification 
Form (I-9), on which he wrote the Social Security 
number, Sierra Chemical’s general manager used the 
resident alien card as verification of Salas’s identity 
and eligibility to work in the United States. Salas 
also signed an Employee’s Withholding Allowance 
Certificate (W-4), which included the same Social 
Security number. Salas also printed this number on 
his employment application and signed the applica-
tion verifying the truth of the information contained 
therein and acknowledging that any false statements 
would be grounds for dismissal. 

 In October 2003, Salas was laid off as part of 
Sierra Chemical’s annual reduction in production line 
staff. He was recalled to work in March 2004, laid off 
in December 2004, and again recalled to work in 
March 2005. When Salas was rehired in 2004, he 
provided Sierra Chemical with the same resident 
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alien card and Social Security card used to secure his 
initial employment. He also filled out and signed an I-
9 and W-4, both of which included the same Social 
Security number. By December 2005, Salas had 
accrued enough seniority to avoid being laid off that 
year. 

 In March 2006, Salas injured his back while 
stacking crates at the last stage of the production 
line. He reported the injury to Leo Huizar, the pro-
duction manager, and went to Dameron Hospital 
Occupational Health Services (Dameron Hospital) for 
treatment. The next day, Salas returned to work with 
the following restrictions: “1) no lifting over 10-15 
pounds, 2) no prolonged sitting, 3) no prolonged 
standing or walking, and 4) limited bending, twisting 
or stooping at the waist.” Sierra Chemical accommo-
dated these restrictions by allowing Salas to sweep 
the work area, rinse empty containers, and perform 
other production line duties that did not require 
lifting crates. When Salas provided Huizar with a 
doctor’s release in June 2006, he was returned to full 
duty. 

 In August 2006, Salas again injured his back 
while stacking crates at the end of the production 
line. He returned to Dameron Hospital for treatment 
and was placed on the same work restrictions. Fol-
lowing this injury, Salas brought a workers’ compen-
sation claim against Sierra Chemical and its 
insurance carrier, State Compensation Insurance 
Fund. In December 2006, Salas was again laid off as 
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part of Sierra Chemical’s annual reduction in produc-
tion line staff. 

 In May 2007, Salas received a letter informing 
him that Sierra Chemical was recalling employees 
who were laid off the previous year. The letter in-
structed Salas to contact Huizar to “make arrange-
ments to return to work” and also stated: “Bring a 
copy of your doctor’s release stating that you have 
been released to return to full duty.” According to 
Huizar, Salas contacted him after receiving this letter 
and stated that he could not return to work because 
he had not received a medical release, but that he 
expected to receive such a release following his doc-
tor’s appointment in June. Huizar agreed to hold the 
job open until Salas received the release, but never 
heard back from Salas. 

 However, according to Salas, Huizar contacted 
him in March 2007. When Salas said that he wanted 
to return to work, Huizar asked whether he was 
“100% recovered” from his back injury. Salas in-
formed Huizar that he was “not completely healed,” 
to which Huizar responded that allowing him to 
return to work would violate Sierra Chemical’s poli-
cies. After receiving the recall letter in May 2007, 
Salas again talked to Huizar, who said that “he 
wanted [Salas] to work with them but only if [he] was 
fine, a hundred percent well with [his] back. If not, 
then [he] should not show up to work.” Salas did not 
return to work. 
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The Litigation 

 Salas sued Sierra Chemical, alleging disability 
discrimination in violation of the Fair Employment 
and Housing Act (FEHA) and denial of employment 
in violation of public policy. Specifically, Salas alleged 
that Sierra Chemical failed to make reasonable 
accommodation for his disability and failed to engage 
in an interactive process to determine such a reason-
able accommodation. (Gov. Code, § 12940, subds.(a), 
(m), (n).) Salas also alleged that Sierra Chemical 
denied him employment to punish him for filing a 
claim for workers’ compensation benefits, and to 
intimidate and deter him and others from bringing 
such a claim. 

 Following an in limine motion filed by Salas in 
which he advised the trial court that he would assert 
his Fifth Amendment right against self-incrimination 
in response to any questions concerning his immigra-
tion status, Sierra Chemical discovered that the 
Social Security number used by Salas to secure 
employment with the company belonged to a man in 
North Carolina named Kelley R. Tenney. 

 
The Summary Judgment Motion 

 Sierra Chemical moved for summary judgment 
claiming the doctrine of after-acquired evidence 
barred Salas’s causes of action as a matter of law. 
This was so, argued Sierra Chemical, because there 
was no genuine factual dispute concerning (1) Salas’s 
use of a counterfeit Social Security card with another 



App. 67 

person’s Social Security number in order to secure 
employment with the company, and (2) Sierra Chemi-
cal would not have hired or recalled Salas had it 
known that he was using a counterfeit Social Security 
card with another person’s Social Security number. 
Sierra Chemical also claimed the doctrine of unclean 
hands barred Salas’s causes of action because the 
misrepresentation of his eligibility to work in the 
United States and fraudulent use of another person’s 
Social Security number amounted to inequitable 
conduct that directly related to his causes of action.1  

 In support of the motion, Sierra Chemical pro-
vided a declaration from Tenney stating that the 
Social Security number Salas used to secure employment 

 
 1 Sierra Chemical also claimed the doctrine of unclean 
hands barred Salas’s causes of action for another reason. Despite 
the undisputed fact that Salas’s doctor had released him to 
regular work duty in January 2007, Salas misrepresented to 
Huizar that he had not been released to full duty. This misrep-
resentation, argued Sierra Chemical, directly related to Salas’s 
claim of failure to accommodate because there would have been 
no need to provide a reasonable accommodation or engage in an 
interactive process had Salas told the truth about his release to 
full duty. Sierra Chemical also asserted that this misrepresenta-
tion estopped Salas from pursuing his claims, that he suffered 
no damages because he was ineligible to work in the United 
States, and that his employment denial claim was not a legally 
cognizable cause of action. Because Sierra Chemical defends the 
trial court’s grant of summary judgment solely on “the defenses 
of unclean hands and after-acquired evidence arising from 
Salas’s use of a Social Security number which had been issued to 
someone else in order to obtain a job with Sierra Chemical,” we 
do not further address these additional arguments. Nor do we 
address Salas’s responses to them. 
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with the company was Tenney’s Social Security 
number and declaring that Tenney neither knew 
Salas nor gave Salas or anyone else permission to use 
his Social Security number. Sierra Chemical also 
provided a declaration from the president of the 
company, Stanley Kinder, stating that Sierra Chemi-
cal had “a long-standing policy that precludes [the] 
hiring of any job applicant who is prohibited by 
federal immigration law from working in the United 
States. That policy also precludes the hiring of any 
applicant who submits false information or false 
documents in an effort to prove his or her eligibility to 
work in the United States.” Kinder further stated: “If 
it is learned that a Sierra Chemical employee submit-
ted false information and/or false documents to 
establish his or her eligibility to work in the United 
States, that employee would be immediately termi-
nated.” 

 Salas opposed the motion, arguing that whether 
or not he misrepresented his Social Security number 
to Sierra Chemical is irrelevant because the company 
“may be held liable for disability discrimination 
under FEHA, regardless of [his] immigration status.” 
Salas also argued that Tenney’s statement that the 
Social Security number in question belonged to him 
was “a mere conclusion, unsupported by any founda-
tion and completely uncorroborated,” and was there-
fore insufficient to establish that the Social Security 
Administration assigned the number to Tenney as 
opposed to Salas, or that the number was not mistak-
enly assigned to both Tenney and Salas. Salas further 
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argued that, even if Tenney’s declaration is “taken at 
face value,” because Salas swore under penalty of 
perjury when he filled out his employment paperwork 
that the Social Security number belonged to him, this 
created a triable issue of material fact. Finally, Salas 
argued that Sierra Chemical provided no evidence 
that he submitted a counterfeit Social Security card 
to secure employment with the company. 

 In opposition to the motion, Salas submitted his 
own declaration. This declaration did not state that 
the Social Security number Salas used to secure 
employment with Sierra Chemical, and claimed by 
Tenney to belong to him, actually belonged to Salas. 
Instead, Salas declared: “In late 2004 or early 2005, I 
received a letter from the Social Security Administra-
tion, stating my name and Social Security number do 
not match their records. During the same period, 
several of my coworkers . . . at Sierra Chemical also 
received letters from the Social Security Administra-
tion. We talked among ourselves at work, and at an 
informal meeting we compared the letters we re-
ceived. We all received identical form letters. A few 
days later, [Huizar] spoke to us as a group and stated 
we need not worry about any discrepancies with 
Social Security numbers. [Huizar] said [Kinder] was 
happy with our work and that as long as he remained 
happy, he would not fire us over a discrepancy with a 
Social Security number.” Salas also stated: “During 
the three years I worked for Sierra Chemical, I per-
sonally knew several immigrants working at Sierra 
Chemical, some of whom admitted to being undocu-
mented workers. I never heard of Sierra Chemical 
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discharging any person due to a discrepancy with a 
Social Security number, or for any other immigration-
related issue.” 

 
The Trial Court’s Ruling 

 The trial court initially denied the motion, find-
ing the following to be triable issues of material fact: 
(1) “Did the Social Security Administration err in 
issuing the same number to two separate people, or 
did [Salas] submit a false Social Security card as well 
as a false Alien Registration card to [Sierra Chemi-
cal]?”; (2) “Did [Salas] have the right to work in the 
United States of America based upon his Alien Regis-
tration card?”; (3) “Was [Salas’s] Alien Registration 
card valid?”; and (4) “Did [Salas] apprise [Sierra 
Chemical’s] agent of the notice he claims he received 
from the Social Security Administration regarding his 
name and number not matching and, if so, did [Sierra 
Chemical] take any action or just ignore this infor-
mation?” 

 Sierra Chemical filed a petition for writ of man-
date and prohibition in this court seeking reversal of 
the trial court’s decision denying the summary judg-
ment motion. We issued an alternative writ directing 
the trial court to either grant the relief requested or 
show cause why the relief requested should not be 
granted. Thereafter, the trial court vacated its order 
denying the summary judgment motion and entered 
judgment in favor of Sierra Chemical. Salas appeals. 
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DISCUSSION 

I 

Summary Judgment Principles 

 We begin by summarizing several principles that 
govern the grant and review of summary judgment 
motions under section 437c of the Code of Civil Pro-
cedure. 

 “A defendant’s motion for summary judgment 
should be granted if no triable issue exists as to any 
material fact and the defendant is entitled to a judg-
ment as a matter of law. [Citations.] The burden of 
persuasion remains with the party moving for sum-
mary judgment. [Citation.]” (Kahn v. East Side Union 
High School Dist. (2003) 31 Cal.4th 990, 1002-1003 
(Kahn); Code Civ. Proc., § 437c, subd. (c).) Thus, a 
defendant moving for summary judgment “bears the 
burden of persuasion that ‘one or more elements of ’ 
the ‘cause of action’ in question ‘cannot be estab-
lished,’ or that ‘there is a complete defense’ thereto. 
[Citation.]” (Aguilar v. Atlantic Richfield Co. (2001) 
25 Cal.4th 826, 850 (Aguilar); Code Civ. Proc., § 437c, 
subd. (o)(2).) Such a defendant also “bears the initial 
burden of production to make a prima facie showing 
that no triable issue of material fact exists. Once the 
initial burden of production is met, the burden shifts 
to [plaintiff] to demonstrate the existence of a triable 
issue of material fact.” (Laabs v. City of Victorville 
(2008) 163 Cal.App.4th 1242, 1250, citing Aguilar, 
supra, 25 Cal.4th at pp. 850-851.) 
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 On appeal from the entry of summary judgment, 
“[w]e review the record and the determination of the 
trial court de novo.” (Kahn, supra, 31 Cal.4th at p. 
1003.) “While we must liberally construe plaintiff ’s 
showing and resolve any doubts about the propriety 
of a summary judgment in plaintiff ’s favor, plaintiff ’s 
evidence remains subject to careful scrutiny. [Cita-
tion.] We can find a triable issue of material fact ‘if, 
and only if, the evidence would allow a reasonable 
trier of fact to find the underlying fact in favor of the 
party opposing the motion in accordance with the 
applicable standard of proof.’ [Citation.] Moreover, 
plaintiff ’s subjective beliefs in an employment dis-
crimination case do not create a genuine issue of fact; 
nor do uncorroborated and self-serving declarations. 
[Citations.]” (King v. United Parcel Service, Inc. 
(2007) 152 Cal.App.4th 426, 433; see also Sangster v. 
Paetkau (1998) 68 Cal.App.4th 151, 163 [“responsive 
evidence that gives rise to no more than mere specu-
lation cannot be regarded as substantial, and is 
insufficient to establish a triable issue of material 
fact”].) 

 
II 

After-Acquired-Evidence 

 The after-acquired-evidence doctrine operates as 
a complete or partial defense where, after an alleged-
ly discriminatory termination or refusal to hire, the 
employer discovers employee or applicant wrongdoing 
that would have resulted in the challenged termination 
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or refusal to hire. (Murillo v. Rite Stuff Foods, Inc. 
(1998) 65 Cal.App.4th 833, 842 (Murillo); Camp v. 
Jeffer, Mangels, Butler & Marmaro (1995) 35 
Cal.App.4th 620, 632 (Camp); Shattuck v. Kinetic 
Concepts, Inc. (5th Cir. 1995) 49 F.3d 1106, 1108 [“the 
pertinent inquiry, except in refusal-to-hire cases, is 
whether the employee would have been fired upon 
discovery of the wrongdoing, not whether he would 
have been hired in the first instance”].) 

 This is a refusal to hire case. Salas claims that 
Sierra Chemical refused to hire him following his 
seasonal lay off as retribution for his previous work-
ers’ compensation claim. Salas also claims that Sierra 
Chemical discriminated against him because of his 
back injury, and rather than provide a reasonable 
accommodation for this disability or engage in an 
interactive process to determine whether such an 
accommodation could be reached, the company in-
stead refused to allow him to return to work. Sierra 
Chemical asserts that the after-acquired-evidence 
doctrine provides a complete defense to these claims 
because (1) Salas used a Social Security number that 
belonged to another person in order to secure his 
employment with the company, and (2) Sierra Chemi-
cal would not have hired Salas had it known of this 
misrepresentation. Thus, in determining whether the 
trial court properly granted summary judgment for 
Sierra Chemical, the pertinent inquiry is whether 
there exist any triable issues of material fact concern-
ing these points, and if not, whether the doctrine 
provides a complete or partial defense. 
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 In Camp, supra, 35 Cal.App.4th 620, the Camps, 
husband and wife, sued their former employer for 
wrongful termination. (Id. at pp. 627-628.) Kendra 
Camp claimed to have been discharged for informing 
management about insider trading. Ronald Camp 
claimed to have been fired solely because he was 
married to Kendra. (Id. at pp. 631-632.) During 
discovery, the former employer, Jeffer Mangels, 
discovered that the Camps had been convicted of a 
felony, which they fraudulently omitted from their 
employment applications. Because Jeffer Mangels 
was a contractor for the Resolution Trust Company 
(RTC), an agency of the federal government with 
responsibility for the sale and liquidation of savings 
and loan associations, federal law required the com-
pany to certify that none of its employees had ever 
been convicted of a felony. (Id. at pp. 626-628.) Jeffer 
Mangels moved for summary judgment based on the 
after-acquired-evidence doctrine and prevailed. (Id. at 
p. 632.) 

 The Court of Appeal affirmed, holding that the 
doctrine barred the Camps’ wrongful termination 
claims. (Camp, supra, 35 Cal.App.4th at p. 638.) 
While acknowledging that the doctrine does not 
always operate as a complete defense to a wrongful 
termination claim (citing Cooper v. Rykoff-Sexton, Inc. 
(1994) 24 Cal.App.4th 614 [age discrimination case in 
which plaintiff ’s employment application misrepre-
sented employment history and failed to disclose that 
two previous employers had fired him] and McKennon 
v. Nashville Banner Publ. Co. (1995) 513 U.S. 352 
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[130 L.Ed.2d 852] [age discrimination case in which 
plaintiff removed and copied several confidential 
documents concerning company’s financial condi-
tion]), the court explained that “the nature of the 
Camps’ misrepresentations and their potential detri-
mental impact on Jeffer Mangels distinguish this 
case from prior decisions.” (Id. at pp. 635-636.) 

 Unlike cases where an employer’s “self-imposed” 
policies are violated by applicant misrepresentations 
or employee misconduct, “the Camps misrepresented 
a job qualification imposed by the federal govern-
ment, such that they were not lawfully qualified for 
the job.” (Camp, supra, 35 Cal.App.4th at p. 636.) The 
court also explained that “the Camps’ misrepresenta-
tions placed Jeffer Mangels in the risky position of 
certifying to the federal government – inaccurately – 
that all of the firm’s employees met the RTC’s qualifi-
cations. The Camps thus put Jeffer Mangels not only 
in jeopardy of losing its contract with the RTC but 
also of being accused of making false statements 
itself.” (Id. at p. 637.) 

 The court further explained that “the use of after-
acquired evidence must ‘take due account of the 
lawful prerogatives of the employer in the usual 
course of its business and the corresponding equities 
that it has arising from the employee’s wrongdoing.’ 
[Citation.]” (Camp, supra, 35 Cal.App.4th at pp. 637-
638.) And “where an employee who is disqualified 
from employment by government-imposed require-
ments nevertheless obtains a job by misrepresenting 
the pertinent qualifications[,] . . . the employee 
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should have no recourse for an alleged wrongful 
termination of employment. As stated by another 
court, ‘[t]he present case is akin to the hypothetical 
wherein a company doctor is fired [for improper 
reasons] and the company, in defending a civil rights 
action, thereafter discovers that the discharged 
employee was not a “doctor.” In our view, the mas-
querading doctor would be entitled to no relief. . . .’ 
[Citation.]” (Id. at p. 638.) 

 In Murillo, supra, 65 Cal.App.4th 833, Murillo 
sued her former employer, Rite Stuff Foods, for 
wrongful termination, breach of contract and the 
covenant of good faith and fair dealing, discriminato-
ry sexual harassment, and several tort claims tied to 
the harassment. (Id. at pp. 838-839.) The sexual 
harassment claim was based on the conduct of Muril-
lo’s supervisor, Atilano, who allegedly touched her 
inappropriately and made repeated sexual proposi-
tions throughout her employment with the company. 
During discovery, Murillo admitted to being an un-
documented alien who had used counterfeit resident 
alien and Social Security cards to obtain employment. 
(Id. at p. 839.) Defendant moved for summary judg-
ment, relying on Murillo’s admission and a declara-
tion from the president of the company stating that 
Murillo would have been immediately fired had her 
undocumented status been known. (Ibid.) The trial 
court granted the motion. (Id. at p. 840.) 

 The Court of Appeal reversed. With respect to the 
wrongful termination and contract claims, the court 
explained that Murillo raised a genuine factual 
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question as to whether defendant would have fired 
her immediately upon learning of her undocumented 
status. (Murillo, supra, 65 Cal.App.4th at p. 846.) 
This question was raised by evidence that Atilano 
knew Murillo was an undocumented alien and told 
her how to procure false documents, defendant’s 
general manager knew the company hired undocu-
mented workers and took no steps to discharge them, 
and the president of the company once stated that 
“most of his employees were undocumented.” (Id. at 
pp. 840, 846.) Thus, defendant “failed to establish as 
a matter of law that, as a matter of settled company 
policy, it would have fired plaintiff immediately upon 
learning of her undocumented status.” (Id. at p. 847.) 
However, as we will explain more fully in the next 
section of this opinion, the court also held that the 
doctrine of unclean hands barred Murillo’s wrongful 
termination and contract claims. (Id. at p. 845.) 

 With respect to the discrimination and tort 
claims based on the sexual harassment, the court 
found “no sound reason” the after-acquired-evidence 
doctrine should bar these claims. (Murillo, supra, 65 
Cal.App.4th at p. 847.) As the court explained, “the 
plaintiff need not resign or be discharged to have a 
cause of action for sexual harassment. Plaintiff 
therefore need not hitch her sexual harassment 
wagon to the wrongful discharge star.” (Id. at p. 848.) 
While plaintiff “cannot complain of having lost her 
employment, in that she was never entitled to it in 
the first place,” during the period of employment she 
was “entitled to all the protections available under 
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employment law.” (Id. at pp. 848-849.) The court 
concluded: “Where, as here, the discriminatory con-
duct was pervasive during the term of employment, 
therefore, it would not be sound public policy to bar 
recovery for injuries suffered while employed. In 
applying the after-acquired-evidence doctrine, the 
equities between employer and employee can be 
balanced by barring all portions of the employment 
discrimination claim tied to the employee’s dis-
charge.” (Id. at p. 850.) 

 In this case, unlike Murillo, there is no evidence 
that Salas used a counterfeit resident alien card to 
obtain employment. Thus, we cannot rely solely on 
the federal requirement, found in the Immigration 
Reform and Control Act of 1986 (IRCA), that employ-
ers refrain from knowingly hiring or continuing to 
employ unauthorized aliens. (8 U.S.C. § 1324a, subds. 
(a), (b) [valid resident alien card sufficient to estab-
lish both employment authorization and identity].) 
However, IRCA also “prohibits aliens from using or 
attempting to use ‘any forged, counterfeit, altered, or 
falsely made document’ or ‘any document lawfully 
issued to or with respect to a person other than the 
possessor’ for purposes of obtaining employment in 
the United States.” (Hoffman Plastic Compounds, Inc. 
v. NLRB (2002) 535 U.S. 137, 148 [152 L.Ed.2d 271, 
282] (Hoffman) italics added; 8 U.S.C. § 1324c, subd. 
(a).) Federal law also “requires that employers gather 
and report the [Social Security numbers] of their 
employees to aid enforcement of . . . immigration 
laws.” (Cassano v. Carb (2d Cir. 2006) 436 F.3d 74, 75; 
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8 C.F.R. § 274a.2, subds. (a), (b)(1)(i) [employer must 
ensure that employee completes section 1 of I-9 form, 
which requires employee to verify his or her Social 
Security number].) 

 Additionally, federal law requires all employers 
“to withhold certain income taxes and Social Security 
taxes and file a report with the Internal Revenue 
Service as to each individual employee. These reports 
require identification of the employee by Social Secu-
rity number.” (Sutton v. Providence St. Joseph Med. 
Ctr. (9th Cir. 1999) 192 F.3d 826, 831; Seaworth v. 
Pearson (8th Cir. 2000) 203 F.3d 1056, 1057; 33A 
Am.Jur.2d (2009) Federal Taxation, ¶ 9110, p. 488 
[employers must file quarterly employment tax 
returns with Internal Revenue Service and annual 
information returns (Form W-2) with Social Security 
Administration]; 26 U.S.C. § 6109, subds. (a), (d) 
[employer making information return must include 
Social Security number of person or persons with 
respect to whom information is being furnished].) 
Employers who file inaccurate returns are subject to 
penalties. (26 U.S.C. § 6721.) 

 Here, Sierra Chemical produced evidence, in the 
form of Tenney’s sworn statement, that the Social 
Security number Salas used to obtain employment 
belonged to Tenney. Sierra Chemical also provided a 
declaration from Kinder stating that Sierra Chemical 
had “a long-standing policy” that “precludes the 
hiring of any applicant who submits false information 
or false documents in an effort to prove his or her 
eligibility to work in the United States.” 
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 These facts, if not genuinely disputed by Salas, 
would entitle Sierra Chemical to judgment as a 
matter of law based on the complete defense of the 
after-acquired-evidence doctrine. Like Camp, and 
unlike the cases it distinguished, Salas misrepresent-
ed a job qualification imposed by the federal govern-
ment, i.e., possessing a valid Social Security number 
that does not belong to someone else, such that he 
was not lawfully qualified for the job. Further, Salas 
placed Sierra Chemical in the position of submitting a 
perjurious I-9 form and filing inaccurate returns with 
the Internal Revenue Service and the Social Security 
Administration. In these circumstances, Salas should 
have no recourse for an allegedly wrongful failure to 
hire. 

 Moreover, unlike the sexual harassment claim in 
Murillo, supra, 65 Cal.App.4th 833, Salas’s discrimi-
nation claims are tied to the failure to hire. As al-
ready indicated, Salas claimed that Sierra Chemical 
discriminated against him because of his back injury, 
and rather than provide a reasonable accommodation 
for this disability or engage in an interactive process 
to determine whether such an accommodation could 
be reached, the company instead refused to hire him. 
Unlike Murillo, this is not a case of pervasive dis-
criminatory conduct that caused injuries during the 
term of employment. Instead, much like the hus-
band’s discrimination claim in Camp was tied to the 
wrongful discharge, Salas’s discrimination claims are 
tied to the failure to hire and would also be barred. 
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 Salas claims that he raised a triable issue of fact 
with respect to whether the Social Security number 
he used belonged to him or Tenney. We disagree. All 
Salas had to do to raise such a factual issue was 
submit a declaration stating that the number be-
longed to him. But instead of doing this, Salas stated 
in his declaration that he received a letter from the 
Social Security Administration informing him that 
the number he was using did not match their records. 
Thus, Salas’s own declaration corroborates Tenney’s 
statement that the number in question belonged to 
Tenney.2 And while it is possible that the Social 
Security Administration mistakenly gave the same 
number to two people, such speculation is insufficient 
to establish a triable issue of material fact. (See 
Sangster v. Paetkau, supra, 68 Cal.App.4th at p. 163.) 
Nor does the fact that Salas signed W-4 and I-9 forms 
containing the number create a triable issue of material 

 
 2 Salas also claims the trial court erred by admitting 
Tenney’s statement that the Social Security number in question 
belonged to him because “[h]is testimony fails to establish that 
the Social Security Administration ever assigned him this 
number, or that he has used this number for any purpose 
(including for his taxes or employment), or for how long he has 
used this number.” He also complains that Tenney did not attach 
to his declaration a copy of his Social Security card or another 
document showing that he has used the number. The only legal 
authority cited in support of this argument is Evidence Code 
section 702, requiring a witness to have personal knowledge of 
the matter concerning which he or she testifies. We conclude 
that a witness has personal knowledge of his or her Social 
Security number, such that corroborating documentation is not 
required in order to make such a statement admissible. 



App. 82 

fact. The question is not whether Salas claimed the 
number to be his when he filled out the forms. He 
clearly did. The question is whether the number 
actually belonged to him. Sierra Chemical submitted 
evidence that the number did not belong to Salas. 
And while Salas could have disputed this evidence 
with evidence of his own, he chose not to do so. 

 Salas also claims that he raised a triable issue of 
fact with respect to Sierra Chemical’s policy of refus-
ing to hire applicants who submit a false Social 
Security number. We are not persuaded. Unlike 
Murillo, supra 65 Cal.App.4th 833, where plaintiff 
submitted direct evidence that the company knowing-
ly hired undocumented aliens and took no steps to 
discharge them, Salas submitted mere speculation. 
According to his declaration, he and several other 
employees had an informal meeting with Huizar to 
discuss the letters they received from the Social 
Security Administration. Huizar told the employees 
that Kinder “was happy with [their] work and that as 
long as he remained happy, he would not fire [them] 
over a discrepancy with a Social Security number.” In 
order to find a triable issue of fact, we would have to 
draw the inference that Sierra Chemical did not have 
a settled policy of refusing to hire an applicant who 
submits a false Social Security number from the fact 
that Huizar told Salas that he would not be fired over 
a discrepancy with a Social Security number. Howev-
er, as Salas himself observed in his opposition to the sum-
mary judgment motion, a discrepancy with a Social 
Security number could be caused by typographical 
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errors, unreported name changes, or inaccurate or 
incomplete records. Thus, the fact that Sierra Chemi-
cal would not fire him over a discrepancy with a 
Social Security number is not inconsistent with 
Kinder’s declaration that Sierra Chemical had a 
settled policy of refusing to hire applicants who 
submit a false Social Security number.3  

 Nor does Salas create a triable issue of fact by 
stating that he “personally knew several immigrants 
working at Sierra Chemical, some of whom admitted 
to being undocumented workers,” and “never heard of 
Sierra Chemical discharging any person due to a 
discrepancy with a Social Security number, or for any 
other immigration-related issue.” The fact that Salas 
knew of undocumented aliens working at Sierra 
Chemical does not establish that Sierra Chemical 
knew that these employees were undocumented. And 
the fact that Salas never heard of an employee being 
fired for these reasons does not establish that the 
company did not have a settled policy of refusing to 
hire applicants who submit a false Social Security 
number. 

 Because Salas’s claims are barred by the doctrine 
of after-acquired-evidence, the trial court properly 

 
 3 Because we have concluded that Huizar’s statements do 
not create a triable issue of fact, we need not address whether, 
as Sierra Chemical argues, the trial court erred by admitting 
these statements over hearsay and foundation objections. 
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granted summary judgment in favor of Sierra Chemi-
cal. 

 
III 

Unclean Hands 

 The unclean hands doctrine “demands that a 
plaintiff act fairly in the matter for which he seeks a 
remedy. He must come into court with clean hands, 
and keep them clean, or he will be denied relief, 
regardless of the merits of his claim. [Citations.]” 
(Kendall-Jackson Winery, Ltd. v. Superior Court 
(1999) 76 Cal.App.4th 970, 978.) This doctrine “pro-
tects judicial integrity and promotes justice. It pro-
tects judicial integrity because allowing a plaintiff 
with unclean hands to recover in an action creates 
doubts as to the justice provided by the judicial 
system. . . . The doctrine promotes justice by making 
a plaintiff answer for his own misconduct in the 
action. It prevents ‘a wrongdoer from enjoying the 
fruits of his transgression.’ [Citations.]” (Id. at pp. 
978-979.) 

 “The doctrine of unclean hands requires uncon-
scionable, bad faith, or inequitable conduct by the 
plaintiff in connection with the matter in controversy. 
[Citations.] Unclean hands applies when it would be 
inequitable to provide the plaintiff any relief, and 
provides a complete defense to both legal and equita-
ble causes of action. [Citations.] ‘Whether the defense 
applies in particular circumstances depends on the 
analogous case law, the nature of the misconduct, and 
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the relationship of the misconduct to the claimed 
injuries.’ [Citation.]” (Fladeboe v. American Isuzu 
Motors, Inc. (2007) 150 Cal.App.4th 42, 56; California 
School Employees Assn., Tustin Chapter No. 450 v. 
Tustin Unified School Dist. (2007) 148 Cal.App.4th 
510, 523.) 

 In both Murillo and Camp, the Court of Appeal 
held that, aside from the doctrine of after-acquired-
evidence, plaintiffs’ wrongful termination claims were 
barred by the doctrine of unclean hands. (Murillo, 
supra, 65 Cal.App.4th at pp. 844-845; Camp, supra, 
35 Cal.App.4th at pp. 638-639.) As the Camp court 
explained: “[T]he Camps’ misrepresentations about 
their felony convictions relate directly to their wrong-
ful termination claims. Since the Camps were not 
lawfully qualified for their jobs, they cannot be heard 
to complain that they improperly lost them. Given the 
nature of the misrepresentations, their potential 
damage to Jeffer Mangels, and the fact that the 
Camps were disqualified from employment by means 
of governmental requirements, the public policies of 
the state are adequately served by barring the 
Camps’ claims and allowing them, if they so desire, to 
report Jeffer Mangels’s alleged wrongdoing to the 
appropriate authorities.” (Camp, supra, 35 Cal.App.4th 
at p. 639.) In Murillo, it was undisputed that plaintiff 
obtained false resident alien and Social Security 
cards and used them to obtain employment with Rite 
Stuff Foods. The court held that the unclean hands 
doctrine barred plaintiff ’s wrongful discharge and  
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contractual claims because “[p]laintiff ’s misrepresen-
tations went to the heart of the employment relation-
ship and related directly to her wrongful discharge 
and contractual claims.” (Murillo, supra, 65 
Cal.App.4th at p. 845.) 

 Similarly, here, Salas’s use of another person’s 
Social Security number to obtain employment with 
Sierra Chemical went to the heart of the employment 
relationship and related directly to his claims that 
Sierra Chemical wrongfully failed to hire him follow-
ing his seasonal lay off and discriminated against him 
by failing to provide a reasonable accommodation for 
his back injury. Because Salas was not lawfully 
qualified for the job, he cannot be heard to complain 
that he was not hired. This is so even though he 
alleges that one reason for the failure to hire was 
Sierra Chemical’s unwillingness to accommodate his 
disability. 

 In light of the nature of the misrepresentation, 
the fact that it exposed Sierra Chemical to penalties 
for submitting false statements to several federal 
agencies, and the fact that Salas was disqualified 
from employment by means of governmental re-
quirements, we conclude that Salas’s claims are also 
barred by the doctrine of unclean hands. 
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IV 

Senate Bill No. 1818 

 Nevertheless, Salas claims that Senate Bill No. 
1818 (SB 1818) precludes application of the after-
acquired-evidence and unclean hands doctrines in 
this case. We disagree. 

 In Hoffman, supra, 535 U.S. 137 [152 L.Ed.2d 
271], the United States Supreme Court held that the 
policies underlying IRCA prohibited the National 
Labor Relations Board (NLRB) from awarding 
backpay to illegal immigrants who, in violation of the 
National Labor Relations Act, were terminated be-
cause of their participation in the organization of a 
union. (Id. at pp. 140-141, 148-152.) Declining to 
permit the NLRB to “award backpay to an illegal 
alien for years of work not performed, for wages that 
could not lawfully have been earned, and for a job 
obtained in the first instance by a criminal fraud,” the 
high court explained: “Congress has expressly made it 
criminally punishable for an alien to obtain employ-
ment with false documents. There is no reason to 
think that Congress nonetheless intended to permit 
backpay where but for an employer’s unfair labor 
practices, an alien-employee would have remained in 
the United States illegally, and continued to work 
illegally, all the while successfully evading apprehen-
sion by immigration authorities.” (Id. at p. 149.) 

 Shortly after Hoffman was decided, our Legisla-
ture enacted SB 1818, which added four identical 
provisions to California’s statutes: “The Legislature 
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finds and declares the following: [¶] (a) All protec-
tions, rights, and remedies available under state law, 
except any reinstatement remedy prohibited by 
federal law, are available to all individuals regardless 
of immigration status who have applied for employ-
ment, or who are or who have been employed, in this 
state. [¶] (b) For purposes of enforcing state labor, 
employment, civil rights and employee housing laws, 
a person’s immigration status is irrelevant to the 
issue of liability, and in proceedings or discovery 
undertaken to enforce those state laws no inquiry 
shall be permitted into a person’s immigration status 
except where the person seeking to make this inquiry 
has shown by clear and convincing evidence that the 
inquiry is necessary in order to comply with federal 
immigration law. [¶] (c) The provisions of this section 
are declaratory of existing law. [¶] (d) The provisions 
of this section are severable. If any provision of this 
section or its application is held invalid, that invalidi-
ty shall not affect other provisions or applications 
that can be given effect without the invalid provision 
or application.” (Stats.2002, ch. 1071, § 1, pp. 6913-
6915; Lab. Code, § 1171.5; Civ. Code, § 3339; Gov. 
Code, § 7285; Health & Saf. Code, § 24000.) 

 Salas argues that because Hoffman, supra, 535 
U.S. 137, precludes the NLRB from awarding 
backpay to illegal immigrants, and because SB 1818 
was enacted to “limit the potential effects of [this 
decision] on the state’s labor and civil rights laws. . . .” 
(Sen. Com. on Labor and Industrial Relations, Analy-
sis of SB 1818 (2001-2002 Reg. Sess.) as amended 
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May 9, 2002, p. 1), the enactment must allow him to 
recover backpay for the allegedly discriminatory 
failure to hire regardless of whether the after-
acquired-evidence or unclean hands doctrines would 
otherwise preclude him from bringing claims tied to 
the failure to hire. We are not persuaded. 

 Issues of statutory interpretation are questions of 
law subject to de novo review. (Coburn v. Sievert 
(2005) 133 Cal.App.4th 1483, 1492.) “ ‘When constru-
ing a statute, we must “ascertain the intent of the 
Legislature so as to effectuate the purpose of the 
law.” ’ [Citation.] ‘In determining such intent, a court 
must look first to the words of the statute themselves, 
giving to the language its usual, ordinary import and 
according significance, if possible, to every word, 
phrase and sentence in pursuance of the legislative 
purpose.’ [Citation.] At the same time, ‘we do not 
consider . . . statutory language in isolation.’ [Cita-
tion.] Instead, we ‘examine the entire substance of 
the statute in order to determine the scope and 
purpose of the provision, construing its words in 
context and harmonizing its various parts.’ [Citation.] 
Moreover, we ‘ “read every statute ‘with reference to 
the entire scheme of law of which it is part so that the 
whole may be harmonized and retain effective-
ness.’ ” ’ ” (State Farm Mutual Automobile Ins. Co. v. 
Garamendi (2004) 32 Cal.4th 1029, 1043; San 
Leandro Teachers Assn. v. Governing Bd. of San 
Leandro Unified School Dist. (2009) 46 Cal.4th 822, 
831.) 
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 Read together, the provisions of SB 1818 make 
explicit California’s preexisting “public policy with 
regard to the irrelevance of immigration status in 
enforcement of state labor, employment, civil rights, 
and employee housing laws. Thus, if an employer 
hires an undocumented worker, the employer will 
also bear the burden of complying with this state’s 
wage, hour and workers’ compensation laws.” (Her-
nandez v. Paicius (2003) 109 Cal.App.4th 452, 460, 
disapproved on another ground in People v. Freeman 
(2010) 47 Cal.4th 993.) However, while SB 1818 
provides that undocumented workers are entitled to 
“[a]ll protections, rights, and remedies available 
under state law,” the enactment does not purport to 
enlarge the rights of these workers, instead declaring 
that its provisions are “declaratory of existing law.” 
(Stats.2002, ch. 1071, pp. 6913-6915, italics added.) 

 Existing law precluded an employee who “mis-
represented a job qualification imposed by the federal 
government,” such that he or she was “not lawfully 
qualified for the job,” from maintaining a claim for 
wrongful termination or failure to hire. (Camp, supra, 
35 Cal.App.4th at p. 636; Murillo, supra, 65 
Cal.App.4th at p. 847; see also Shattuck v. Kinetic 
Concepts, Inc., supra, 49 F.3d at p. 1108.) This rule 
applies regardless of immigration status. And it does 
not frustrate the purposes of SB 1818 because it 
allows undocumented immigrants to bring a wide 
variety of claims against their employers as long as 
these claims are not tied to the wrongful discharge or 
failure to hire. (See Murillo, supra, 65 Cal.App.4th at 
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p. 848.) Accordingly, at the time SB 1818 was enacted, 
an undocumented immigrant possessed no right 
under state law to maintain a claim for an allegedly 
discriminatory termination or failure to hire when 
the claim would otherwise be barred by the after-
acquired-evidence or unclean hands doctrines. 

 Salas’s reliance on the legislative history is also 
unpersuasive. The purpose of SB 1818, as amended 
May 9, 2002, was to “limit the potential effects of [the 
Hoffman decision] on the state’s labor and civil rights 
laws by establishing a separate civil penalty against 
employers that violate the laws.” (Sen. Com. on Labor 
and Industrial Relations, Analysis of SB 1818, supra, 
p. 1.) This civil penalty was to be equal to the amount 
of a backpay award, and would be available if existing 
law provided for a backpay remedy and a court or 
administrative agency determined that the person 
seeking the remedy was ineligible because he or she 
was unauthorized to work under federal immigration 
laws. (Id. at pp. 1-2.) However, this civil penalty was 
eliminated by subsequent amendments to the bill. 
(Assem. Floor Analysis, 3d reading analysis of SB 
1818 (2001-2002 Reg. Sess.) as amended Aug. 22, 
2002.) 

 We cannot conclude from the fact that the Legis-
lature considered enacting a provision imposing a 
civil penalty that would have been equal to a backpay 
award, that by failing to enact such a provision, the 
Legislature must have intended backpay awards to 
be available under state law for a wrongful failure to 
hire regardless of whether plaintiff misrepresented 
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that he was lawfully qualified for the job. Indeed, far 
from authorizing a backpay award regardless of 
federal employment requirements, SB 1818 has been 
held to be consistent with the backpay prohibition of 
Hoffman, supra, 535 U.S. 137, because “[u]nder 
existing law, backpay is not recoverable by an em-
ployee who would not be rehired regardless of any 
employer misconduct. [Citation.] Thus, where rein-
statement is prohibited by federal law, [Labor Code] 
section 1171.5 would also prohibit backpay, which 
was the intent of the Legislature in passing [Labor 
Code] section 1171.5 and related statutes.” (Farmer 
Brothers Coffee v. Workers’ Compensation Appeals Bd. 
(2005) 133 Cal.App.4th 533, 541, citing Rivcom Corp. 
v. Agricultural Labor Relations Bd. (1983) 34 Cal.3d 
743, 773-774.) 

 
DISPOSITION 

 The judgment is affirmed. Vicente Salas shall 
reimburse Sierra Chemical Co. for its costs on appeal. 
(Cal. Rules of Court, rule 8.278(a)(1).) 

                   HOCH                  , J. 

We concur:  

                   RAYE                  , P. J. 

 

                   HULL                  , J. 
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SUPERIOR COURT OF 
THE STATE OF CALIFORNIA 

COUNTY OF SAN JOAQUIN 
 
VINCENT [sic] SALAS, 

      Plaintiff, 

vs. 

SIERRA CHEMICAL  
COMPANY, at al., 

      Defendants. 

CASE NUMBER: 
CV 033425 

ORDER 

(Filed Jan. 22, 2010) 

 
 In accordance with the alternative writ of man-
date issued by the Third District Court of Appeal, this 
Court issues the following: 

 IT IS HEREBY ORDERED that the Court’s 
Order entered October 28, 2009, denying the Motion 
of Defendant, SIERRA CHEMICAL COMPANY, for 
Summary Judgment or, in the alternative, Summary 
Adjudication, is hereby vacated and that a new Order 
granting said Motion is hereby entered. 

DATED: 1/22/10 /s/ Elizabeth Humphreys
  HONORABLE  

 ELIZABETH HUMPHREYS, 
JUDGE OF THE  
 SUPERIOR COURT 
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IN THE 
Court of Appeal of the State of California 

IN AND FOR THE 
THIRD APPELLATE DISTRICT 

SIERRA CHEMICAL CO., 
  Petitioner, 
  v. 
THE SUPERIOR COURT OF SAN JOAQUIN COUNTY, 
  Respondent; 
VINCENTE [sic] SALAS, 
  Real Party in Interest. 

C063317 
San Joaquin County  
No. CV033425 
(Filed Jan. 7, 2010) 

BY THE COURT: 

 Let an alternative writ of mandate and prohibi-
tion issue. Written return to the alternative writ by 
real party in interest is to be served and filed by 
February 8, 2010. Petitioner’s replication, if any, is to 
be served and filed with this court 15 days after the 
filing of the written return. This court’s November 5, 
2009, order staying trial of this matter remains in 
effect. 

Dated: January 7, 2010 
SIMS, Acting P.J. 

------------------------------------- 

cc: See Mailing List 
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SUPERIOR COURT OF  
THE STATE OF CALIFORNIA  

COUNTY OF SAN JOAQUIN 
 
VINCENT [sic] SALAS, 

    Plaintiff,  

vs. 

SIERRA CHEMICAL  
COMPANY, et al., 

    Defendants. 

CASE NUMBER: CV 033425

ORDER ON DEFENDANT’S 
MOTION FOR SUMMARY 
JUDGMENT OR, IN THE 
ALTERNATIVE, SUM-
MARY ADJUDICATION 

(Filed Oct. 28, 2009) 

 
 The Motion of Defendant, SIERRA CHEMICAL 
COMPANY, for Summary Judgment or, in the alter-
native, Summary Adjudication, came on regularly for 
hearing on October 9, 2009, in Department #41 of the 
above-entitled court, the Honorable Elizabeth Hum-
phreys presiding. Plaintiff, VINCENT [sic] SALAS, 
was represented by David C. Rancaño, Esq. of Rancaño 
& Rancaño. Defendant, SIERRA CHEMICAL COM-
PANY, was represented by Coren D. Wong, Esq. of 
Freeman, D’Aiuto, Pierce, Gurev, Keeling & Wolf. The 
matter was argued by counsel and submitted. 

 After full consideration of the evidence, and the 
written and oral submissions by the parties, the 
Court finds that the Defendant failed to meet its 
burden of proof that there are no triable issues of 
material fact. The Court finds that there are triable 
issues of material fact regarding the First and Second 
Causes of Action and Defendant’s Affirmative Defenses 
as set forth below and that the Motion must be  
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denied in its entirety for that reason. The triable 
issues are: 

 
First Cause of Action – Failure to Accommodate  

Triable Issues  
of Material Fact Evidence Showing Dispute 

1. Did Plaintiff have 
any work limitations 
and/or restrictions 
that required Defen-
dant to provide him 
with an accommoda-
tion? 

Plaintiff ’s Deposition tran-
script, 54:15-21, attached as 
Exhibit “N” to Declaration of 
Coren D. Wong in Support of 
MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. See Gelfo v. 
Lockheed Martin Corp., 140 
Cal.App.4th 34, 50, fn. 11 
(2006). 

2. Did Plaintiff fail  
to disclose to Defen-
dant that his doctor 
had released him to 
return to work? 

Plaintiff ’s Declaration in 
Support of Opposition to MSJ
3:1-6. Plaintiff ’s Deposition 
transcript, 54:15-21, attached 
as Exhibit “N” to Declaration 
of Coren D. Wong in Support 
of MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D.  
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 Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. See Gelfo v. 
Lockheed Martin Corp., 140 
Cal.App.rth [sic] [4th] 34, 50, 
fn. 11 (2006). 

3. Did Plaintiff have 
an employer/employee 
relationship with the 
Defendant pursuant  
to the terms of the 
Collective Bargaining 
Agreement? 

2 Cal.Code of Regs. 
§7286.5(b)(f). See Exhibit “R” 
to Declaration of Coren D. 
Wong in Support of Defen-
dant’s First MSJ. 

 
Second Cause of Action – Denial of Employment 

Triable Issues  
of Material Fact Evidence Showing Dispute 

1. Did Plaintiff have 
any work limitations 
and/or restrictions 
that required Defen-
dant to provide him 
with an accommoda-
tion? 

Plaintiff ’s Deposition tran-
script, 54:15-21, attached as 
Exhibit “N” to Declaration of 
Coren D. Wong in Support of 
MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. See Gelfo v.  
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 Lockheed Martin Corp., 140 
Cal.App.rth [sic] [4th] 34, 50, 
fn. 11 (2006). 

2. Did Plaintiff fail  
to disclose to Defen-
dant that his doctor 
had released him to  
return to work? 

Plaintiff ’s Declaration in 
Support of Opposition to MSJ 
3:1-6. Plaintiff ’s Deposition 
transcript, 54:15-21, attached 
as Exhibit “N” to Declaration 
of Coren D. Wong in Support 
of MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. 

3. Did Plaintiff have 
an employer/employee 
relationship with the 
Defendant pursuant  
to the terms of the 
Collective Bargaining 
Agreement? 

2 Cal.Code of Regs. 
§7286.5(b)(f). See Exhibit “R” 
to Declaration of Coren D. 
Wong in Support of Defen-
dant’s First MSJ. 
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Affirmative Defense – Unclean Hands 

Triable Issues  
of Material Fact Evidence Showing Dispute 

1. Did the Social 
Security Administra-
tion err in issuing the 
same number to two 
separate people, or did 
Plaintiff submit a false 
Social Security card as 
well as a false Alien 
Registration card to 
Defendant? 

See Plaintiff ’s Declaration in 
Support of Opposition to 
MSJ, 3:7-16; Plaintiff ’s 
Temporary Alien Registration 
card as well as his Perma-
nent Alien Registration Card 
attached as Exhibits “B”, “G” 
and “Z” to Declaration of 
Coren D. Wong in Support of 
MSJ; Declaration of Stanley 
K. Kinder in Support of MSJ, 
2:14-16; Declaration of Kelly 
Tenney in Support of De-
fendant’s MSJ; and I-9 
Forms attached as Exhibits 
“B”, “G”, and “Z” to Declara-
tion of Coren D. Wong in 
Support of MSJ. See Murillo 
v. Rite Stuff Foods, Inc. 65 
Cal.App.4th 833, 845 (1998). 

2. Did Plaintiff have 
the right to work in 
the United States of 
America based upon 
his Alien Registration 
card? 

See Plaintiff ’s Declaration 
in Support of Opposition to 
MSJ, 3:7-16; Plaintiff ’s 
Temporary Alien Registration 
card as well as his Perma-
nent Alien Registration Card 
attached as Exhibits “B”, “G” 
and “Z” to Declaration of 
Coren D. Wong in Support  
of MSJ; Declaration of  
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 Stanley K. Kinder in Support 
of MSJ, 2:14-16; Declaration 
of Kelly Tenney in Support 
of Defendant’s MSJ; and I-9 
Forms attached as Exhibits 
“B”, “G” and “Z” to Declara-
tion of Coren D. Wong in 
Support of MSJ. See Murillo 
v. Rite Stuff Foods, Inc. 65 
Cal.App.4th 833, 845 (1998). 

3. Was Plaintiff ’s 
Alien Registration 
Card Valid? 

See Plaintiff ’s Declaration in 
Support of Opposition to 
MSJ, 3:7-16; Plaintiff ’s 
Temporary Alien Registration 
card as well as his Perma-
nent Alien Registration Card 
attached as Exhibits “B”, “G” 
and “Z” to Declaration of 
Coren D. Wong in Support of 
MSJ; Declaration of Stanley 
K. Kinder in Support of MSJ, 
2:14-16; Declaration of Kelly 
Tenney in Support of De-
fendant’s MSJ; and I-9 
Forms attached as Exhibits 
“B”, “G” and “Z” to Declara-
tion of Coren D. Wong in 
Support of MSJ. See Murillo 
v. Rite Stuff Foods, Inc. 65 
Cal.App.4th 833, 845 (1998). 
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4. Did Plaintiff 
apprise Defendant’s 
agent of the notice he 
claims he received 
from the Social  
Security Administra-
tion regarding his 
name and number not 
matching and, if so, 
did Defendant take 
any action or just 
ignore this infor-
mation? 

See Plaintiff ’s Declaration 
in Support of Opposition to 
MSJ, 3:7-16; and Declaration 
of Stanley K. Kinder in 
Support of MSJ, 2:7-13. 

5. Did Plaintiff have 
any work limitations 
and/or restrictions 
that required Defen-
dant to provide him 
with an accommoda-
tion? 

Plaintiff ’s Deposition tran-
script, 54:15-21, attached as 
Exhibit “N” to Declaration of 
Coren D. Wong in Support of 
MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. See Gelfo v. 
Lockheed Martin Corp., 140 
Cal.App.rth [sic] [4th] 34, 50, 
fn. 11 (2006). 

6. Did Plaintiff fail to 
disclose to Defendant 
that his doctor had 
released him to return 
to work? 

Plaintiff ’s Declaration in 
Support of Opposition to MSJ 
3:1-6. Plaintiff ’s Deposition 
transcript, 54:15-21, attached 
as Exhibit “N” to Declaration 
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 of Coren D. Wong in Support 
of MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. 

 
Affirmative Defense – Estoppel 

Triable Issues  
of Material Fact Evidence Showing Dispute 

1. Did Plaintiff have 
any limitations and/or 
restrictions for which 
the Defendant was 
required to accommo-
date him? 

Plaintiff ’s Deposition tran-
script, 54:15-21, attached as 
Exhibit “N” to Declaration of 
Coren D. Wong in Support of 
MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. 

2. Did Plaintiff fail to 
disclose to Defendant 
that his doctor had 
released him to return 
to work? 

Plaintiff ’s Declaration in 
Support of Opposition to MSJ 
3:1-6. Plaintiff ’s Deposition 
transcript, 54:15-21, attached 
as Exhibit “N” to Declaration 
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 of Coren D. Wong in Support 
of MSJ; Plaintiff ’s Deposition 
transcript, 138:17-139:24, 
attached as Exhibit “O” to 
Declaration of Coren D. 
Wong in Support of MSJ; 
Plaintiff ’s Declaration in 
Support of Opposition, 2:24-
28; Declaration of Amalia D. 
Taylor, 2:3-8. 

 
Affirmative Defense After-Acquired Evidence  

Triable Issues  
of Material Fact Evidence Showing Dispute 

1. Did the Social 
Security Administra-
tion err in issuing the 
same number to two 
separate people, or did 
Plaintiff submit a false 
Social Security card as 
well as a false Alien 
Registration card to 
Defendant? 

See Plaintiff ’s Declaration in 
Support of Opposition to 
MSJ, 3:7-16; Plaintiff ’s Tem-
porary Alien Registration 
card as well as his Permanent 
Alien Registration Card 
attached as Exhibits “B”, “G” 
and “Z” to Declaration of 
Coren D. Wong in Support of 
MSJ; Declaration of Stanley 
K. Kinder in Support of MSJ, 
2:14-16; Declaration of Kelly 
Tenney in Support of Defen-
dant’s MSJ; and I-9 Forms 
attached as Exhibits “B”, “G”, 
and “Z” to Declaration of 
Coren D. Wong in Support  
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 of MSJ. See Murillo v. Rite 
Stuff Foods, Inc. 65 
Cal.App.4th 833, 845 (1998). 

2. Did Plaintiff have 
the right to work in 
the United States of 
America based upon 
his Alien Registration 
card? 

See Plaintiff ’s Declaration in 
Support of Opposition to 
MSJ, 3:7-16; Plaintiff ’s 
Temporary Alien Registration 
card as well as his Perma-
nent Alien Registration Card 
attached as Exhibits “B”, “G” 
and “Z” to Declaration of 
Coren D. Wong in Support of 
MSJ; Declaration of Stanley 
K. Kinder in Support of MSJ, 
2:14-16; Declaration of Kelly 
Tenney in Support of De-
fendant’s MSJ; and I-9 
Forms attached as Exhibits 
“B”, “G” and “Z” to Declara-
tion of Coren D. Wong in 
Support of MSJ. See Murillo 
v. Rite Stuff Foods, Inc. 65 
Cal.App.4th 833, 845 (1998). 

3. Was Plaintiff ’s 
Alien Registration 
Card Valid? 

See Plaintiff ’s Declaration 
in Support of Opposition to 
MSJ, 3:7-16; Plaintiff ’s 
Temporary Alien Registration 
card as well as his Perma-
nent Alien Registration Card 
attached as Exhibits “B”, “G” 
and “Z” to Declaration of 
Coren D. Wong in Support  
of MSJ; Declaration of  
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 Stanley K. Kinder in Support 
of MSJ, 2:14-16; Declaration 
of Kelly Tenney in Support  
of Defendant’s MSJ; and I-9 
Forms attached as Exhibits 
“B”, “G” and “Z” to Declara-
tion of Coren D. Wong in 
Support of MSJ. See Murillo 
v. Rite Stuff Foods, Inc. 65 
Cal.App.4th 833, 845 (1998). 

4. Did Plaintiff 
apprise Defendant’s 
agent of the notice he 
claims he received 
from the Social Secu-
rity Administration 
regarding his name 
and number not 
matching and, if so, 
did Defendant take 
any action or just 
ignored [sic] this 
information? 

See Plaintiff ’s Declaration 
in Support of Opposition to 
MSJ, 3:7-16; and Declaration 
of Stanley K. Kinder in 
Support of MSJ, 2:7-13. 

 
Evidentiary Rulings  

 The Court makes the following rulings on the 
respective parties’ evidentiary objections: 

 Plaintiff filed objections to evidence submitted by 
Defendant, SIERRA CHEMICAL which are ruled 
upon as follows: 
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1. Overruled. 

2. Moot – not considered. 

3. Overruled. 

4. Moot – not considered. 

5. Overruled.  

 Defendant filed objections to evidence submitted 
by Plaintiff, VINCENT [sic] SALAS, which are ruled 
upon as follows: 

1. Overruled. 

2. Overruled. 

3. Overruled. 

4. Overruled. 

5. Sustained. 

6. Moot – not considered. 

7. Moot – not considered. 

8. Moot – not considered. 

9. Moot – not considered. 

10. Moot – not considered. 

11. Overruled. 

12. Overruled. 

13. Overruled. 

14. Moot – not considered. 

15. Moot – not considered. 

16. Overruled. 

17. Overruled. 
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18. Overruled. 

19. Overruled. 

20. Moot – not considered. 

 
Request to Strike Separate Statement of Facts  

 Plaintiff ’s request to strike Defendant’s Separate 
Statement of Undisputed Facts is hereby denied. 

 
Judicial Notice Rulings  

 The Court has taken Judicial Notice of the exist-
ence of Exhibits “A,” “B,” “C,” and “D,” attached to the 
Defendant’s Request for Judicial Notice, pursuant to 
California Evidence Code §452(d)(2). 

 The Court has taken Judicial Notice of the exist-
ence of Exhibits “1,” “2,” “3,” and “4,” attached to the 
Plaintiff ’s Request for Judicial Notice, pursuant to 
California Evidence Code §452(d)(2). 

 THEREFORE IT IS HEREBY ORDERED: 

1. Defendant’s Motion for Summary Judgment 
or, in the alternative, Summary Adjudication 
as to the First Cause of Action is DENIED; 

2. Defendant’s Motion for Summary Judgment 
or, in the alternative, Summary Adjudication 
as to the Second Cause of Action is DE-
NIED; 

3. Defendant’s Motion for Summary Judgment 
or, in the alternative, Summary Adjudication 
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as to the Affirmative Defense of Unclean 
Hands is DENIED; 

4. Defendant’s Motion for Summary Judgment 
or, in the alternative, Summary Adjudication 
as to the Affirmative Defense of Estoppel is 
DENIED; and 

5. Defendant’s Motion for Summary Judgment 
or, in the alternative, Summary Adjudication 
as to the Affirmative Defense of After-
Acquired Evidence is DENIED. 

DATED: Oct. 28, 2009 /s/ Elizabeth Humphreys
  HONORABLE ELIZABETH 

 HUMPHREYS, 
JUDGE OF THE  
 SUPERIOR COURT 
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RELEVANT FEDERAL STATUTES 

8 USC § 1324a 

§ 1324a. Unlawful employment of aliens 

(a) Making employment of unauthorized aliens 
unlawful. 

 (1) In general. It is unlawful for a person or 
other entity – 

  (A) to hire, or to recruit or refer for a fee, 
for employment in the United States an alien know-
ing the alien is an unauthorized alien (as defined in 
subsection (h)(3)) with respect to such employment, or 

  (B)(i) to hire for employment in the United 
States an individual without complying with the 
requirements of subsection (b) or (ii) if the person or 
entity is an agricultural association, agricultural em-
ployer, or farm labor contractor (as defined in section 
3 of the Migrant and Seasonal Agricultural Worker 
Protection Act [29 USCS § 1802], to hire, or to recruit 
or refer for a fee, for employment in the United States 
an individual without complying with the require-
ments of subsection (b). 

 (2) Continuing employment. It is unlawful for a 
person or other entity, after hiring an alien for em-
ployment in accordance with paragraph (1), to con-
tinue to employ the alien in the United States 
knowing the alien is (or has become) an unauthorized 
alien with respect to such employment. 
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 (3) Defense. A person or entity that establishes 
that it has complied in good faith with the require-
ments of subsection (b) with respect to the hiring, 
recruiting, or referral for employment of an alien in 
the United States has established an affirmative 
defense that the person or entity has not violated 
paragraph (1)(A) with respect to such hiring, recruit-
ing, or referral. 

 (4) Use of labor through contract. For purposes 
of this section, a person or other entity who uses a 
contract, subcontract, or exchange, entered into, re-
negotiated, or extended after the date of the enact-
ment of this section, to obtain the labor of an alien in 
the United States knowing that the alien is an un-
authorized alien (as defined in subsection (h)(3)) with 
respect to performing such labor, shall be considered 
to have hired the alien for employment in the United 
States in violation of paragraph (1)(A). 

 (5) Use of State employment agency documen-
tation. For purposes of paragraphs (1)(B) and (3), a 
person or entity shall be deemed to have complied 
with the requirements of subsection (b) with respect 
to the hiring of an individual who was referred for 
such employment by a State employment agency (as 
defined by the Attorney General), if the person or 
entity has and retains (for the period and in the 
manner described in subsection (b)(3)) appropriate 
documentation of such referral by that agency, which 
documentation certifies that the agency has complied 
with the procedures specified in subsection (b) with 
respect to the individual’s referral. 
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 (6) Treatment of documentation for certain 
employees. 

  (A) In general. For purposes of this section, 
if – 

   (i) an individual is a member of a 
collective-bargaining unit and is employed, under a 
collective bargaining agreement entered into between 
one or more employee organizations and an associa-
tion of two or more employers, by an employer that is 
a member of such association, and 

   (ii) within the period specified in sub-
paragraph (B), another employer that is a member of 
the association (or an agent of such association on 
behalf of the employer) has complied with the re-
quirements of subsection (b) with respect to the 
employment of the individual, the subsequent em-
ployer shall be deemed to have complied with the 
requirements of subsection (b) with respect to the 
hiring of the employee and shall not be liable for civil 
penalties described in subsection (e)(5). 

  (B) Period. The period described in this 
subparagraph is 3 years, or, if less, the period of time 
that the individual is authorized to be employed in 
the United States. 

  (C) Liability. 

   (i) In general. If any employer that is a 
member of an association hires for employment in the 
United States an individual and relies upon the 
provisions of subparagraph (A) to comply with the 



App. 112 

requirements of subsection (b) and the individual is 
an alien not authorized to work in the United States, 
then for the purposes of paragraph (1)(A), subject to 
clause (ii), the employer shall be presumed to have 
known at the time of hiring or afterward that the 
individual was an alien not authorized to work in the 
United States. 

   (ii) Rebuttal of presumption. The pre-
sumption established by clause (i) may be rebutted by 
the employer only through the presentation of clear 
and convincing evidence that the employer did not 
know (and could not reasonably have known) that the 
individual at the time of hiring or afterward was an 
alien not authorized to work in the United States. 

   (iii) Exception. Clause (i) shall not 
apply in any prosecution under subsection (f)(1). 

 (7) Application to Federal Government. For pur-
poses of this section, the term “entity” includes an 
entity in any branch of the Federal Government. 

(b) Employment verification system. The require-
ments referred to in paragraphs (1)(B) and (3) of 
subsection (a) are, in the case of a person or other 
entity hiring, recruiting, or referring an individual for 
employment in the United States, the requirements 
specified in the following three paragraphs: 

 (1) Attestation after examination of documenta-
tion. 

  (A) In general. The person or entity must 
attest, under penalty of perjury and on a form 
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designated or established by the Attorney General by 
regulation, that it has verified that the individual is 
not an unauthorized alien by examining – 

   (i) a document described in subpara-
graph (B), or 

   (ii) a document described in subpara-
graph (C) and a document described in subparagraph 
(D). 

 Such attestation may be manifested by either a 
hand-written or an electronic signature. A person or 
entity has complied with the requirement of this 
paragraph with respect to examination of a document 
if the document reasonably appears on its face to be 
genuine. If an individual provides a document or 
combination of documents that reasonably appears on 
its face to be genuine and that is sufficient to meet 
the requirements of the first sentence of this para-
graph, nothing in this paragraph shall be construed 
as requiring the person or entity to solicit the produc-
tion of any other document or as requiring the indi-
vidual to produce such another document. 

  (B) Documents establishing both employ-
ment authorization and identity. A document described 
in this subparagraph is an individual’s – 

   (i) United States passport; [or] 

   (ii) resident alien card, alien registration 
card, or other document designated by the Attorney 
General, if the document – 
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    (I) contains a photograph of the 
individual and such other personal identifying infor-
mation relating to the individual as the Attorney 
General finds, by regulation, sufficient for purposes of 
this subsection, 

    (II) is evidence of authorization of 
employment in the United States, and 

    (III) contains security features to 
make it resistant to tampering, counterfeiting, and 
fraudulent use. 

  (C) Documents evidencing employment au-
thorization. A document described in this subpara-
graph is an individual’s – 

   (i) social security account number card 
(other than such a card which specifies on the face 
that the issuance of the card does not authorize 
employment in the United States); or 

   (ii) other documentation evidencing au-
thorization of employment in the United States which 
the Attorney General finds, by regulation, to be 
acceptable for purposes of this section. 

  (D) Documents establishing identity of indi-
vidual. A document described in this subparagraph is 
an individual’s – 

   (i) driver’s license or similar document 
issued for the purpose of identification by a State, if 
it contains a photograph of the individual or such 
other personal identifying information relating to the 



App. 115 

individual as the Attorney General finds, by regula-
tion, sufficient for purposes of this section; or 

   (ii) in the case of individuals under 16 
years of age or in a State which does not provide for 
issuance of an identification document (other than a 
driver’s license) referred to in clause (i), documenta-
tion of personal identity of such other type as the 
Attorney General finds, by regulation, provides a 
reliable means of identification. 

  (E) Authority to prohibit use of certain 
documents. If the Attorney General finds, by regula-
tion, that any document described in subparagraph 
(B), (C), or (D) as establishing employment authoriza-
tion or identity does not reliably establish such au-
thorization or identity or is being used fraudulently to 
an unacceptable degree, the Attorney General may 
prohibit or place conditions on its use for purposes of 
this subsection. 

 (2) Individual attestation of employment autho-
rization. The individual must attest, under penalty of 
perjury on the form designated or established for 
purposes of paragraph (1), that the individual is a 
citizen or national of the United States, an alien law-
fully admitted for permanent residence, or an alien 
who is authorized under this Act or by the Attorney 
General to be hired, recruited, or referred for such 
employment. Such attestation may be manifested by 
either a hand-written or an electronic signature. 

 (3) Retention of verification form. After comple-
tion of such form in accordance with paragraphs (1) 
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and (2), the person or entity must retain a paper, 
microfiche, microfilm, or electronic version of the form 
and make it available for inspection by officers of the 
Service, the Special Counsel for Immigration-Related 
Unfair Employment Practices or the Department of 
Labor during a period beginning on the date of the 
hiring, recruiting, or referral of the individual and 
ending – 

  (A) in the case of the recruiting or referral 
for a fee (without hiring) of an individual, three years 
after the date of the recruiting or referral, and 

  (B) in the case of the hiring of an individual 
– 

   (i) three years after the date of such 
hiring, or 

   (ii) one year after the date the individ-
ual’s employment is terminated, whichever is later. 

 (4) Copying of documentation permitted. Not-
withstanding any other provision of law, the person or 
entity may copy a document presented by an indi-
vidual pursuant to this subsection and may retain the 
copy, but only (except as otherwise permitted under 
law) for the purpose of complying with the require-
ments of this subsection. 

 (5) Limitation on use of attestation form. A form 
designated or established by the Attorney General 
under this subsection and any information contained 
in or appended to such form, may not be used for 
purposes other than for enforcement of this Act and 
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sections 1001, 1028, 1546, and 1621 of title 18, United 
States Code. 

 (6) Good faith compliance. 

  (A) In general. Except as provided in sub-
paragraphs (B) and (C), a person or entity is consid-
ered to have complied with a requirement of this 
subsection notwithstanding a technical or procedural 
failure to meet such requirement if there was a good 
faith attempt to comply with the requirement. 

  (B) Exception if failure to correct after 
notice. Subparagraph (A) shall not apply if – 

   (i) the Service (or another enforcement 
agency) has explained to the person or entity the 
basis for the failure, 

   (ii) the person or entity has been pro-
vided a period of not less than 10 business days 
(beginning after the date of the explanation) within 
which to correct the failure, and 

   (iii) the person or entity has not cor-
rected the failure voluntarily within such period. 

  (C) Exception for pattern or practice viola-
tors. Subparagraph (A) shall not apply to a person or 
entity that has or is engaging in a pattern or practice 
of violations of subsection (a)(1)(A) or (a)(2). 

(c) No authorization of national identification cards. 
Nothing in this section shall be construed to autho-
rize, directly or indirectly, the issuance or use of 
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national identification cards or the establishment of a 
national identification card. 

(d) Evaluation and changes in employment verifica-
tion system. 

 (1) Presidential monitoring and improvements 
in system. 

  (A) Monitoring. The President shall provide 
for the monitoring and evaluation of the degree to 
which the employment verification system estab-
lished under subsection (b) provides a secure system 
to determine employment eligibility in the United 
States and shall examine the suitability of existing 
Federal and State identification systems for use for 
this purpose. 

  (B) Improvements to establish secure sys-
tem. To the extent that the system established under 
subsection (b) is found not to be a secure system to 
determine employment eligibility in the United 
States, the President shall, subject to paragraph (3) 
and taking into account the results of any demonstra-
tion projects conducted under paragraph (4), imple-
ment such changes in (including additions to) the 
requirements of subsection (b) as may be necessary to 
establish a secure system to determine employment 
eligibility in the United States. Such changes in the 
system may be implemented only if the changes 
conform to the requirements of paragraph (2). 

 (2) Restrictions on changes in system. Any 
change the President proposes to implement under 



App. 119 

paragraph (1) in the verification system must be 
designed in a manner so the verification system, as so 
changed, meets the following requirements: 

  (A) Reliable determination of identity. The 
system must be capable of reliably determining 
whether – 

   (i) a person with the identity claimed 
by an employee or prospective employee is eligible to 
work, and 

   (ii) the employee or prospective em-
ployee is claiming the identity of another individual. 

  (B) using of counterfeit-resistant documents. 
If the system requires that a document be presented 
to or examined by an employer, the document must be 
in a form which is resistant to counterfeiting and 
tampering. 

  (C) Limited use of system. Any personal 
information utilized by the system may not be made 
available to Government agencies, employers, and 
other persons except to the extent necessary to verify 
that an individual is not an unauthorized alien. 

  (D) Privacy of information. The system 
must protect the privacy and security of personal 
information and identifiers utilized in the system. 

  (E) Limited denial of verification. A verifi-
cation that an employee or prospective employee is 
eligible to be employed in the United States may not 
be withheld or revoked under the system for any 
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reason other than that the employee or prospective 
employee is an unauthorized alien. 

  (F) Limited use for law enforcement pur-
poses. The system may not be used for law enforce-
ment purposes, other than for enforcement of this Act 
or sections 1001, 1028, 1546, and 1621 of title 18, 
United States Code. 

  (G) Restriction on use of new documents. 
If the system requires individuals to present a new 
card or other document (designed specifically for use 
for this purpose) at the time of hiring, recruitment, or 
referral, then such document may not be required to 
be presented for any purpose other than under this 
Act (or enforcement of sections 1001, 1028, 1546, and 
1621 of title 18, United States Code) nor to be carried 
on one’s person. 

 (3) Notice to Congress before implementing 
changes. 

  (A) In general. The President may not im-
plement any change under paragraph (1) unless at 
least – 

   (i) 60 days, 

   (ii) one year, in the case of a major 
change described in subparagraph (D)(iii), or 

   (iii) two years, in the case of a major 
change described in clause (i) or (ii) of subparagraph 
(D), before the date of implementation of the change, 
the President has prepared and transmitted to the 
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Committee on the Judiciary of the House of Repre-
sentatives and to the Committee on the Judiciary of 
the Senate a written report setting forth the proposed 
change. If the President proposes to make any change 
regarding social security account number cards, the 
President shall transmit to the Committee on Ways 
and Means of the House of Representatives and to the 
Committee on Finance of the Senate a written report 
setting forth the proposed change. The President 
promptly shall cause to have printed in the Federal 
Register the substance of any major change (described 
in subparagraph (D)) proposed and reported to Con-
gress. 

  (B) Contents of report. In any report under 
subparagraph (A) the President shall include rec-
ommendations for the establishment of civil and 
criminal sanctions for unauthorized use or disclosure 
of the information or identifiers contained in such 
system. 

  (C) Congressional review of major changes. 

   (i) Hearings and review. The Commit-
tees on the Judiciary of the House of Representatives 
and of the Senate shall cause to have printed in the 
Congressional Record the substance of any major 
change described in subparagraph (D), shall hold 
hearings respecting the feasibility and desirability of 
implementing such a change, and, within the two 
year period before implementation, shall report to 
their respective Houses findings on whether or not 
such a change should be implemented. 
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   (ii) Congressional action. No major 
change may be implemented unless the Congress 
specifically provides, in an appropriations or other 
Act, for funds for implementation of the change. 

  (D) Major changes requiring two years 
notice and Congressional review. As used in this 
paragraph, the term “major change” means a change 
which would – 

   (i) require an individual to present a 
new card or other document (designed specifically for 
use for this purpose) at the time of hiring, recruit-
ment, or referral, 

   (ii) provide for a telephone verification 
system under which an employer, recruiter, or refer-
rer must transmit to a Federal official information 
concerning the immigration status of prospective 
employees and the official transmits to the person, 
and the person must record, a verification code, or 

   (iii) require any change in any card 
used for accounting purposes under the Social Securi-
ty Act [42 USCS §§ 301 et seq.], including any change 
requiring that the only social security account num-
ber cards which may be presented in order to comply 
with subsection (b)(1)(C)(i) are such cards as are in a 
counterfeit-resistant form consistent with the second 
sentence of section 205(c)(2)(D) of the Social Security 
Act [42 USCS § 405(c)(2)(D)]. 

  (E) General revenue funding of Social Secu-
rity card changes. Any costs incurred in developing 
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and implementing any change described in subpara-
graph (D)(iii) for purposes of this subsection shall not 
be paid for out of any trust fund established under 
the Social Security Act [42 USCS §§ 301 et seq.]. 

 (4) Demonstration projects. 

  (A) Authority. The President may undertake 
demonstration projects (consistent with paragraph 
(2)) of different changes in the requirements of sub-
section (b). No such project may extend over a period 
of longer than five years. 

  (B) Reports on projects. The President shall 
report to the Congress on the results of demonstra-
tion projects conducted under this paragraph. 

(e) Compliance [Caution: For inflation-adjusted civil 
monetary penalties, see 8 CFR 274a.10.]. 

 (1) Complaints and investigations. The Attor-
ney General shall establish procedures – 

  (A) for individuals and entities to file writ-
ten, signed complaints respecting potential violations 
of subsection (a) or (g)(1), 

  (B) for the investigation of those complaints 
which, on their face, have a substantial probability of 
validity, 

  (C) for the investigation of such other 
violations of subsection (a) or (g)(1) as the Attorney 
General determines to be appropriate, and 
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  (D) for the designation in the Service of a 
unit which has, as its primary duty, the prosecution 
of cases of violations of subsection (a) or (g)(1) under 
this subsection. 

 (2) Authority in investigations. In conducting 
investigations and hearings under this subsection – 

  (A) immigration officers and administrative 
law judges shall have reasonable access to examine 
evidence of any person or entity being investigated, 

  (B) administrative law judges may, if neces-
sary, compel by subpoena the attendance of witnesses 
and the production of evidence at any designated 
place or hearing, and 

  (C) immigration officers designated by the 
Commissioner may compel by subpoena the atten-
dance of witnesses and the production of evidence at 
any designated place prior to the filing of a complaint 
in a case under paragraph (2). 

 In case of contumacy or refusal to obey a subpoe-
na lawfully issued under this paragraph and upon 
application of the Attorney General, an appropriate 
district court of the United States may issue an order 
requiring compliance with such subpoena and any 
failure to obey such order may be punished by such 
court as a contempt thereof. 

 (3) Hearing. 

  (A) In general. Before imposing an order 
described in paragraph (4), (5), or (6) against a person 
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or entity under this subsection for a violation of 
subsection (a), the Attorney General shall provide the 
person or entity with notice and, upon request made 
within a reasonable time (of not less than 30 days, as 
established by the Attorney General) of the date of 
the notice, a hearing respecting the violation. 

  (B) Conduct of hearing. Any hearing so 
requested shall be conducted before an administra-
tive law judge. The hearing shall be conducted in 
accordance with the requirements of section 554 of 
title 5, United States Code. The hearing shall be held 
at the nearest practicable place to the place where 
the person or entity resides or of the place where 
the alleged violation occurred. If no hearing is so 
requested, the Attorney General’s imposition of the 
order shall constitute a final and unappealable order. 

  (C) Issuance of orders. If the administrative 
law judge determines, upon the preponderance of the 
evidence received, that a person or entity named in 
the complaint has violated subsection (a), the admin-
istrative law judge shall state his findings of fact and 
issue and cause to be served on such person or entity 
an order described in paragraph (4), (5), or (6). 

 (4) Cease and desist order with civil money 
penalty for hiring, recruiting, and referral violations. 
With respect to a violation of subsection (a)(1)(A) or 
(a)(2), the order under this subsection – 

  (A) shall require the person or entity to 
cease and desist from such violations and to pay a 
civil penalty in an amount of – 
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   (i) not less than $ 250 and not more 
than $ 2,000 for each unauthorized alien with re- 
spect to whom a violation of either such subsection 
occurred, 

   (ii) not less than $ 2,000 and not more 
than $ 5,000 for each such alien in the case of a 
person or entity previously subject to one order under 
this paragraph, or 

   (iii) not less than $ 3,000 and not more 
than $ 10,000 for each such alien in the case of a 
person or entity previously subject to more than one 
order under this paragraph; and 

  (B) may require the person or entity – 

   (i) to comply with the requirements of 
subsection (b) (or subsection (d) if applicable) with 
respect to individuals hired (or recruited or referred 
for employment for a fee) during a period of up to 
three years, and 

   (ii) to take such other remedial action 
as is appropriate. 

 In applying this subsection in the case of a per-
son or entity composed of distinct, physically separate 
subdivisions each of which provides separately for the 
hiring, recruiting, or referring for employment, with-
out reference to the practices of, and not under the 
control of or common control with, another sub-
division, each such subdivision shall be considered a 
separate person or entity. 
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 (5) Order for civil money penalty for paperwork 
violations. With respect to a violation of subsection 
(a)(1)(B), the order under this subsection shall re-
quire the person or entity to pay a civil penalty in an 
amount of not less than $ 100 and not more than 
$ 1,000 for each individual with respect to whom such 
violation occurred. In determining the amount of the 
penalty, due consideration shall be given to the size of 
the business of the employer being charged, the good 
faith of the employer, the seriousness of the violation, 
whether or not the individual was an unauthorized 
alien, and the history of previous violations. 

 (6) Order for prohibited indemnity bonds. With 
respect to a violation of subsection (g)(1), the order 
under this subsection may provide for the remedy 
described in subsection (g)(2). 

 (7) Administrative appellate review. The deci-
sion and order of an administrative law judge shall 
become the final agency decision and order of the 
Attorney General unless either (A) within 30 days, an 
official delegated by regulation to exercise review 
authority over the decision and order modifies or 
vacates the decision and order, or (B) within 30 days 
of the date of such a modification or vacation (or 
within 60 days of the date of decision and order of an 
administrative law judge if not so modified or vacat-
ed) the decision and order is referred to the Attorney 
General pursuant to regulations, in which case the 
decision and order of the Attorney General shall 
become the final agency decision and order under this 
subsection. The Attorney General may not delegate 
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the Attorney General’s authority under this para-
graph to any entity which has review authority over 
immigration-related matters. 

 (8) Judicial review. A person or entity adversely 
affected by a final order respecting an assessment 
may, within 45 days after the date the final order is 
issued, file a petition in the Court of Appeals for the 
appropriate circuit for review of the order. 

 (9) Enforcement of orders. If a person or entity 
fails to comply with a final order issued under this 
subsection against the person or entity, the Attorney 
General shall file a suit to seek compliance with the 
order in any appropriate district court of the United 
States. In any such suit, the validity and appro-
priateness of the final order shall not be subject to 
review. 

(f) Criminal penalties and injunctions for pattern or 
practice violations. 

 (1) Criminal penalty. Any person or entity 
which engages in a pattern or practice of violations of 
subsection (a)(1)(A) or (a)(2) shall be fined not more 
than $ 3,000 for each unauthorized alien with respect 
to whom such a violation occurs, imprisoned for not 
more than six months for the entire pattern or prac-
tice, or both, notwithstanding the provisions of any 
other Federal law relating to fine levels. 

 (2) Enjoining of pattern or practice violations. 
Whenever the Attorney General has reasonable cause 
to believe that a person or entity is engaged in a 
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pattern or practice of employment, recruitment, or 
referral in violation of paragraph (1)(A) or (2) of 
subsection (a), the Attorney General may bring a civil 
action in the appropriate district court of the United 
States requesting such relief, including a permanent 
or temporary injunction, restraining order, or other 
order against the person or entity, as the Attorney 
General deems necessary. 

(g) Prohibition of indemnity bonds. 

 (1) Prohibition. It is unlawful for a person or 
other entity, in the hiring, recruiting, or referring for 
employment of any individual, to require the individ-
ual to post a bond or security, to pay or agree to pay 
an amount, or otherwise to provide a financial guar-
antee or indemnity, against any potential liability 
arising under this section relating to such hiring, 
recruiting, or referring of the individual. 

 (2) Civil penalty. Any person or entity which is 
determined, after notice and opportunity for an 
administrative hearing under subsection (e), to have 
violated paragraph (1) shall be subject to a civil 
penalty of $ 1,000 for each violation and to an admin-
istrative order requiring the return of any amounts 
received in violation of such paragraph to the em-
ployee or, if the employee cannot be located, to the 
general fund of the Treasury. 

(h) Miscellaneous provisions. 

 (1) Documentation. In providing documentation 
or endorsement of authorization of aliens (other than 
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aliens lawfully admitted for permanent residence) 
authorized to be employed in the United States, the 
Attorney General shall provide that any limitations 
with respect to the period or type of employment or 
employer shall be conspicuously stated on the docu-
mentation or endorsement. 

 (2) Preemption. The provisions of this section 
preempt any State or local law imposing civil or 
criminal sanctions (other than through licensing and 
similar laws) upon those who employ, or recruit or 
refer for a fee for employment, unauthorized aliens. 

 (3) Definition of unauthorized alien. As used in 
this section, the term “unauthorized alien” means, 
with respect to the employment of an alien at a 
particular time, that the alien is not at that time 
either (A) an alien lawfully admitted for permanent 
residence, or (B) authorized to be so employed by this 
Act or by the Attorney General. 
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8 USC § 1324c 

Penalties for document fraud  

(a) Activities prohibited. It is unlawful for any 
person or entity knowingly –  

 (1) to forge, counterfeit, alter, or falsely make 
any document for the purpose of satisfying a re-
quirement of this Act or to obtain a benefit under this 
Act, 

 (2) to use, attempt to use, possess, obtain, 
accept, or receive or to provide any forged, counter-
feit, altered, or falsely made document in order to 
satisfy any requirement of this Act or to obtain a 
benefit under this Act, 

 (3) to use or attempt to use or to provide or 
attempt to provide any document lawfully issued to or 
with respect to a person other than the possessor 
(including a deceased individual) for the purpose of 
satisfying a requirement of this Act or obtaining a 
benefit under this Act, 

 (4) to accept or receive or to provide any docu-
ment lawfully issued to or with respect to a person 
other than the possessor (including a deceased indi-
vidual) for the purpose of complying with section 
274A(b) [8 USCS § 1324a(b)] or obtaining a benefit 
under this Act, or 

 (5) to prepare, file, or assist another in prepar-
ing or filing, any application for benefits under this 
Act, or any document required under this Act, or any 
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document submitted in connection with such applica-
tion or document, with knowledge or in reckless 
disregard of the fact that such application or docu-
ment was falsely made or, in whole or in part, does 
not relate to the person on whose behalf it was or is 
being submitted, or 

 (6) (A) to present before boarding a common 
carrier for the purpose of coming to the United States 
a document which relates to the alien’s eligibility to 
enter the United States, and (B) to fail to present 
such document to an immigration officer upon arrival 
at a United States port of entry. 

(b) Exception. This section does not prohibit any 
lawfully authorized investigative, protective, or 
intelligence activity of a law enforcement agency of 
the United States, a State, or a subdivision of a State, 
or of an intelligence agency of the United States, or 
any activity authorized under chapter 224 of title 18, 
United States Code [18 USCS §§ 3521 et seq.]. 

(c) Construction. Nothing in this section shall be 
construed to diminish or qualify any of the penalties 
available for activities by this section but proscribed 
as well in title 18, United States Code. 

(d) Enforcement. 

 (1) Authority in investigations. In conducting 
investigations and hearings under this subsection –  
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  (A) immigration officers and administrative 
law judges shall have reasonable access to examine 
evidence of any person or entity being investigated, 

  (B) administrative law judges, may, if neces-
sary, compel by subpoena the attendance of witnesses 
and the production of evidence at any designated 
place or hearing, and 

  (C) immigration officers designated by the 
Commissioner may compel by subpoena the attend-
ance of witnesses and the production of evidence at 
any designated place prior to the filing of a complaint 
in a case under paragraph (2). 

 In case of contumacy or refusal to obey a subpoe-
na lawfully issued under this paragraph and upon 
application of the Attorney General, an appropriate 
district court of the United States may issue an order 
requiring compliance with such subpoena and any 
failure to obey such order may be punished by such 
court as a contempt thereof. 

 (2) Hearing. 

  (A) In general. Before imposing an order 
described in paragraph (3) against a person or entity 
under this subsection for a violation of subsection (a), 
the Attorney General shall provide the person or 
entity with notice and, upon request made within a 
reasonable time (of not less than 30 days, as estab-
lished by the Attorney General) of the date of the 
notice, a hearing respecting the violation. 
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  (B) Conduct of hearing. Any hearing so 
requested shall be conducted before an administra-
tive law judge. The hearing shall be conducted in 
accordance with the requirements of section 554 of 
title 5, United States Code. The hearing shall be held 
at the nearest practicable place to the place where 
the person or entity resides or of the place where the 
alleged violation occurred. If no hearing is so request-
ed, the Attorney General’s imposition of the order 
shall constitute a final and unappealable order. 

  (C) Issuance of orders. If the administrative 
law judge determines, upon the preponderance of the 
evidence received, that a person or entity has violated 
subsection (a), the administrative law judge shall 
state his findings of fact and issue and cause to be 
served on such person or entity an order described in 
paragraph (3). 

 (3) Cease and desist order with civil money 
penalty. With respect to a violation of subsection (a), 
the order under this subsection shall require the 
person or entity to cease and desist from such viola-
tions and to pay a civil penalty in an amount of –  

  (A) not less than $ 250 and not more than 
$ 2,000 for each document that is the subject of a 
violation under subsection (a), or 

  (B) in the case of a person or entity previ-
ously subject to an order under this paragraph, not 
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less than $ 2,000 and not more than $ 5,000 for each 
document that is the subject of a violation under 
subsection (a). 

 In applying this subsection in the case of a per-
son or entity composed of distinct, physically separate 
subdivisions each of which provides separately for the 
hiring, recruiting, or referring for employment, with-
out reference to the practices of, and not under the 
control of or common control with, another subdivi-
sion, each such subdivision shall be considered a 
separate person or entity. 

 (4) Administrative appellate review. The deci-
sion and order of an administrative law judge shall 
become the final agency decision and order of the 
Attorney General unless either (A) within 30 days, an 
official delegated by regulation to exercise review 
authority over the decision and order modifies or 
vacates the decision and order, or (B) within 30 days 
of the date of such a modification or vacation (or 
within 60 days of the date of decision and order of an 
administrative law judge if not so modified or vacat-
ed) the decision and order is referred to the Attorney 
General pursuant to regulations, in which case the 
decision and order of the Attorney General shall 
become the final agency decision and order under this 
subsection. 

 (5) Judicial review. A person or entity adversely 
affected by a final order under this section may, 
within 45 days after the date the final order is issued, 
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file a petition in the Court of Appeals for the appro-
priate circuit for review of the order. 

 (6) Enforcement of orders. If a person or entity 
fails to comply with a final order issued under this 
section against the person or entity, the Attorney 
General shall file a suit to seek compliance with the 
order in any appropriate district court of the United 
States. In any such suit, the validity and appropri-
ateness of the final order shall not be subject to 
review. 

 (7) Waiver by Attorney General. The Attorney 
General may waive the penalties imposed by this 
section with respect to an alien who knowingly vio-
lates subsection (a)(6) if the alien is granted asylum 
under section 208 [8 USCS § 1158] or withholding of 
removal under section 241(b)(3) [8 USCS § 1251(b)(3)]. 

(e) Criminal penalties for failure to disclose role as 
document preparer. 

 (1) Whoever, in any matter within the jurisdic-
tion of the Service, knowingly and willfully fails to 
disclose, conceals, or covers up the fact that they 
have, on behalf of any person and for a fee or other 
remuneration, prepared or assisted in preparing an 
application which was falsely made (as defined in 
subsection (f)) for immigration benefits, shall be fined 
in accordance with title 18, United States Code, 
imprisoned for not more than 5 years, or both, and 
prohibited from preparing or assisting in preparing, 
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whether or not for a fee or other remuneration, any 
other such application. 

 (2) Whoever, having been convicted of a viola-
tion of paragraph (1), knowingly and willfully pre-
pares or assists in preparing an application for 
immigration benefits pursuant to this Act, or the 
regulations promulgated thereunder, whether or not 
for a fee or other remuneration and regardless of 
whether in any matter within the jurisdiction of the 
Service, shall be fined in accordance with title 18, 
United States Code, imprisoned for not more than 15 
years, or both, and prohibited from preparing or 
assisting in preparing any other such application. 

(f) Falsely make. For purposes of this section, the 
term “falsely make” means to prepare or provide an 
application or document, with knowledge or in reck-
less disregard of the fact that the application or 
document contains a false, fictitious, or fraudulent 
statement or material representation, or has no basis 
in law or fact, or otherwise fails to state a fact which 
is material to the purpose for which it was submitted. 
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RELEVANT CALIFORNIA STATUTES 

GOVERNMENT CODE  
SECTION 12920 

 It is hereby declared as the public policy of this 
state that it is necessary to protect and safeguard the 
right and opportunity of all persons to seek, obtain, 
and hold employment without discrimination or 
abridgment on account of race, religious creed, color, 
national origin, ancestry, physical disability, mental 
disability, medical condition, genetic information, 
marital status, sex, gender, gender identity, gender 
expression, age, sexual orientation, or military and 
veteran status. 

 It is recognized that the practice of denying 
employment opportunity and discriminating in the 
terms of employment for these reasons foments 
domestic strife and unrest, deprives the state of the 
fullest utilization of its capacities for development 
and advancement, and substantially and adversely 
affects the interests of employees, employers, and the 
public in general.  

 Further, the practice of discrimination because of 
race, color, religion, sex, gender, gender identity, 
gender expression, sexual orientation, marital status, 
national origin, ancestry, familial status, source of 
income, disability, or genetic information in housing 
accommodations is declared to be against public 
policy.  
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 It is the purpose of this part to provide effective 
remedies that will eliminate these discriminatory 
practices.  

 This part shall be deemed an exercise of the 
police power of the state for the protection of the 
welfare, health, and peace of the people of this state. 

 

GOVERNMENT CODE  
SECTION 12930  

 The department shall have the following func-
tions, powers, and duties:  

 (a) To establish and maintain a principal office 
and any other offices within the state as are neces-
sary to carry out the purposes of this part.  

 (b) To meet and function at any place within the 
state.  

 (c) To appoint attorneys, investigators, concilia-
tors, mediators, and other employees as it may deem 
necessary, fix their compensation within the limita-
tions provided by law, and prescribe their duties.  

 (d) To obtain upon request and utilize the 
services of all governmental departments and agen-
cies and, in addition, with respect to housing discrim-
ination, of conciliation councils.  

 (e) To adopt, promulgate, amend, and rescind 
suitable procedural rules and regulations to carry out 
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the investigation, prosecution, and dispute resolution 
functions and duties of the department pursuant to 
this part.  

 (f) (1) To receive, investigate, conciliate, medi-
ate, and prosecute complaints alleging practices made 
unlawful pursuant to Chapter 6 (commencing with 
Section 12940).  

 (2) To receive, investigate, conciliate, mediate, 
and prosecute complaints alleging a violation of 
Section 51, 51.5, 51.7, 54, 54.1, or 54.2 of the Civil 
Code. The remedies and procedures of this part shall 
be independent of any other remedy or procedure that 
might apply. 

 (g) In connection with any matter under inves-
tigation or in question before the department pursu-
ant to a complaint filed under Section 12960, 12961, 
or 12980:  

 (1) To issue subpoenas to require the attend-
ance and testimony of witnesses and the production 
of books, records, documents, and physical materials.  

 (2) To administer oaths, examine witnesses 
under oath and take evidence, and take depositions 
and affidavits.  

 (3) To issue written interrogatories.  

 (4) To request the production for inspection and 
copying of books, records, documents, and physical 
materials.  
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 (5) To petition the superior courts to compel the 
appearance and testimony of witnesses, the production 
of books, records, documents, and physical materials, 
and the answering of interrogatories.  

 (h) To bring civil actions pursuant to Section 
12965 or 12981 and to prosecute those civil actions 
before state and federal trial courts.  

 (i) To issue those publications and those results 
of investigations and research as in its judgment will 
tend to promote good will and minimize or eliminate 
discrimination in employment on the bases enumer-
ated in this part and discrimination in housing be-
cause of race, religious creed, color, sex, gender, 
gender identity, gender expression, marital status, 
national origin, ancestry, familial status, disability, 
genetic information, or sexual orientation.  

 (j) To investigate, approve, certify, decertify, 
monitor, and enforce nondiscrimination programs 
proposed by a contractor to be engaged in pursuant to 
Section 12990.  

 (k) To render annually to the Governor and to 
the Legislature a written report of its activities and of 
its recommendations.  

 (l) To conduct mediations at any time after a 
complaint is filed pursuant to Section 12960, 12961, 
or 12980. The department may end mediation at any 
time.  
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 (m) The following shall apply with respect to 
any accusation pending before the former Fair Em-
ployment and Housing Commission on or after Janu-
ary 1, 2013:  

 (1) If an accusation issued under former Section 
12965 includes a prayer either for damages for emo-
tional injuries as a component of actual damages, or 
for administrative fines, or both, or if an accusation is 
amended for the purpose of adding a prayer either for 
damages for emotional injuries as a component of 
actual damages, or for administrative fines, or both, 
with the consent of the party accused of engaging in 
unlawful practices, the department may withdraw an 
accusation and bring a civil action in superior court.  

 (2) If an accusation was issued under former 
Section 12981, with the consent of the aggrieved 
party filing the complaint an aggrieved person on 
whose behalf a complaint is filed, or the party ac-
cused of engaging in unlawful practices, the depart-
ment may withdraw the accusation and bring a civil 
action in superior court.  

 (3) Where removal to court is not feasible, the 
department shall retain the services of the Office of 
Administrative Hearings to adjudicate the adminis-
trative action pursuant to Sections 11370.3 and 
11502.  

 (n) On any Section 1094.5 Code of Civil Proce-
dure challenge to a decision of the former Fair Em-
ployment and Housing Commission pending on or 
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after January 1, 2013, the director or his or her 
designee shall consult with the Attorney General 
regarding the defense of that writ petition. 

 

GOVERNMENT CODE  
SECTION 12940 

 It is an unlawful employment practice, unless 
based upon a bona fide occupational qualification, or, 
except where based upon applicable security regula-
tions established by the United States or the State of 
California:  

 (a) For an employer, because of the race, reli-
gious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, genet-
ic information, marital status, sex, gender, gender 
identity, gender expression, age, sexual orientation, 
or military and veteran status of any person, to 
refuse to hire or employ the person or to refuse to 
select the person for a training program leading to 
employment, or to bar or to discharge the person from 
employment or from a training program leading to 
employment, or to discriminate against the person in 
compensation or in terms, conditions, or privileges of 
employment.  

 (1) This part does not prohibit an employer 
from refusing to hire or discharging an employee with 
a physical or mental disability, or subject an employer 
to any legal liability resulting from the refusal to 
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employ or the discharge of an employee with a physi-
cal or mental disability, where the employee, because 
of his or her physical or mental disability, is unable to 
perform his or her essential duties even with reason-
able accommodations, or cannot perform those duties 
in a manner that would not endanger his or her 
health or safety or the health or safety of others even 
with reasonable accommodations.  

 (2) This part does not prohibit an employer 
from refusing to hire or discharging an employee who, 
because of the employee’s medical condition, is unable 
to perform his or her essential duties even with 
reasonable accommodations, or cannot perform those 
duties in a manner that would not endanger the 
employee’s health or safety or the health or safety of 
others even with reasonable accommodations. Noth-
ing in this part shall subject an employer to any legal 
liability resulting from the refusal to employ or the 
discharge of an employee who, because of the employ-
ee’s medical condition, is unable to perform his or her 
essential duties, or cannot perform those duties in a 
manner that would not endanger the employee’s 
health or safety or the health or safety of others even 
with reasonable accommodations.  

 (3) Nothing in this part relating to discrimina-
tion on account of marital status shall do either of the 
following:  

 (A) Affect the right of an employer to reasona-
bly regulate, for reasons of supervision, safety, securi-
ty, or morale, the working of spouses in the same 
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department, division, or facility, consistent with the 
rules and regulations adopted by the commission.  

 (B) Prohibit bona fide health plans from provid-
ing additional or greater benefits to employees with 
dependents than to those employees without or with 
fewer dependents.  

 (4) Nothing in this part relating to discrimina-
tion on account of sex shall affect the right of an 
employer to use veteran status as a factor in employee 
selection or to give special consideration to Vietnam-
era veterans.  

 (5) (A) This part does not prohibit an employer 
from refusing to employ an individual because of his 
or her age if the law compels or provides for that 
refusal. Promotions within the existing staff, hiring 
or promotion on the basis of experience and training, 
rehiring on the basis of seniority and prior service 
with the employer, or hiring under an established 
recruiting program from high schools, colleges, uni-
versities, or trade schools do not, in and of them-
selves, constitute unlawful employment practices.  

 (B) The provisions of this part relating to dis-
crimination on the basis of age do not prohibit an 
employer from providing health benefits or health 
care reimbursement plans to retired persons that are 
altered, reduced, or eliminated when the person 
becomes eligible for Medicare health benefits. This sub-
paragraph applies to all retiree health benefit plans 
and contractual provisions or practices concerning 
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retiree health benefits and health care reimburse-
ment plans in effect on or after January 1, 2011.  

 (b) For a labor organization, because of the race, 
religious creed, color, national origin, ancestry, physi-
cal disability, mental disability, medical condition, 
genetic information, marital status, sex, gender, gender 
identity, gender expression, age, sexual orientation, 
or military and veteran status of any person, to 
exclude, expel, or restrict from its membership the 
person, or to provide only second-class or segregated 
membership or to discriminate against any person 
because of the race, religious creed, color, national 
origin, ancestry, physical disability, mental disability, 
medical condition, genetic information, marital 
status, sex, gender, gender identity, gender expres-
sion, age, sexual orientation, or military and veteran 
status of the person in the election of officers of the 
labor organization or in the selection of the labor 
organization’s staff or to discriminate in any way 
against any of its members or against any employer 
or against any person employed by an employer.  

 (c) For any person to discriminate against any 
person in the selection or training of that person in 
any apprenticeship training program or any other 
training program leading to employment because of 
the race, religious creed, color, national origin, ances-
try, physical disability, mental disability, medical 
condition, genetic information, marital status, sex, 
gender, gender identity, gender expression, age, 
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sexual orientation, or military and veteran status of 
the person discriminated against.  

 (d) For any employer or employment agency to 
print or circulate or cause to be printed or circulated 
any publication, or to make any nonjob-related in-
quiry of an employee or applicant, either verbal or 
through use of an application form, that expresses, 
directly or indirectly, any limitation, specification,  
or discrimination as to race, religious creed, color, 
national origin, ancestry, physical disability, mental 
disability, medical condition, genetic information, 
marital status, sex, gender, gender identity, gender 
expression, age, sexual orientation, or military and 
veteran status, or any intent to make any such limi-
tation, specification, or discrimination. This part does 
not prohibit an employer or employment agency from 
inquiring into the age of an applicant, or from specify-
ing age limitations, where the law compels or pro-
vides for that action.  

 (e) (1) Except as provided in paragraph (2) or 
(3), for any employer or employment agency to re-
quire any medical or psychological examination of an 
applicant, to make any medical or psychological 
inquiry of an applicant, to make any inquiry whether 
an applicant has a mental disability or physical 
disability or medical condition, or to make any in-
quiry regarding the nature or severity of a physical 
disability, mental disability, or medical condition.  

 (2) Notwithstanding paragraph (1), an employer 
or employment agency may inquire into the ability of 
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an applicant to perform job-related functions and may 
respond to an applicant’s request for reasonable 
accommodation.  

 (3) Notwithstanding paragraph (1), an employer 
or employment agency may require a medical or 
psychological examination or make a medical or 
psychological inquiry of a job applicant after an 
employment offer has been made but prior to the 
commencement of employment duties, provided that 
the examination or inquiry is job related and con-
sistent with business necessity and that all entering 
employees in the same job classification are subject to 
the same examination or inquiry.  

 (f) (1) Except as provided in paragraph (2), for 
any employer or employment agency to require any 
medical or psychological examination of an employee, 
to make any medical or psychological inquiry of an 
employee, to make any inquiry whether an employee 
has a mental disability, physical disability, or medical 
condition, or to make any inquiry regarding the 
nature or severity of a physical disability, mental 
disability, or medical condition.  

 (2) Notwithstanding paragraph (1), an employer 
or employment agency may require any examinations 
or inquiries that it can show to be job related and 
consistent with business necessity. An employer or 
employment agency may conduct voluntary medical 
examinations, including voluntary medical histories, 
which are part of an employee health program avail-
able to employees at that worksite.  
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 (g) For any employer, labor organization, or 
employment agency to harass, discharge, expel, or 
otherwise discriminate against any person because 
the person has made a report pursuant to Section 
11161.8 of the Penal Code that prohibits retaliation 
against hospital employees who report suspected 
patient abuse by health facilities or community care 
facilities.  

 (h) For any employer, labor organization, em-
ployment agency, or person to discharge, expel, or 
otherwise discriminate against any person because 
the person has opposed any practices forbidden under 
this part or because the person has filed a complaint, 
testified, or assisted in any proceeding under this 
part.  

 (i) For any person to aid, abet, incite, compel, or 
coerce the doing of any of the acts forbidden under 
this part, or to attempt to do so.  

 (j) (1) For an employer, labor organization, 
employment agency, apprenticeship training program 
or any training program leading to employment, or 
any other person, because of race, religious creed, 
color, national origin, ancestry, physical disability, 
mental disability, medical condition, genetic infor-
mation, marital status, sex, gender, gender identity, 
gender expression, age, sexual orientation, or military 
and veteran status, to harass an employee, an appli-
cant, or a person providing services pursuant to a 
contract. Harassment of an employee, an applicant, 
or a person providing services pursuant to a contract 
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by an employee, other than an agent or supervisor, 
shall be unlawful if the entity, or its agents or super-
visors, knows or should have known of this conduct 
and fails to take immediate and appropriate correc-
tive action. An employer may also be responsible for 
the acts of nonemployees, with respect to sexual 
harassment of employees, applicants, or persons 
providing services pursuant to a contract in the 
workplace, where the employer, or its agents or 
supervisors, knows or should have known of the 
conduct and fails to take immediate and appropriate 
corrective action. In reviewing cases involving the 
acts of nonemployees, the extent of the employer’s 
control and any other legal responsibility that the 
employer may have with respect to the conduct of 
those nonemployees shall be considered. An entity 
shall take all reasonable steps to prevent harassment 
from occurring. Loss of tangible job benefits shall not 
be necessary in order to establish harassment.  

 (2) The provisions of this subdivision are de-
claratory of existing law, except for the new duties 
imposed on employers with regard to harassment.  

 (3) An employee of an entity subject to this 
subdivision is personally liable for any harassment 
prohibited by this section that is perpetrated by the 
employee, regardless of whether the employer or 
covered entity knows or should have known of the 
conduct and fails to take immediate and appropriate 
corrective action.  
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 (4) (A) For purposes of this subdivision only, 
“employer” means any person regularly employing 
one or more persons or regularly receiving the ser-
vices of one or more persons providing services pur-
suant to a contract, or any person acting as an agent 
of an employer, directly or indirectly, the state, or any 
political or civil subdivision of the state, and cities. 
The definition of “employer” in subdivision (d) of 
Section 12926 applies to all provisions of this section 
other than this subdivision.  

 (B) Notwithstanding subparagraph (A), for 
purposes of this subdivision, “employer” does not 
include a religious association or corporation not 
organized for private profit, except as provided in 
Section 12926.2.  

 (C) For purposes of this subdivision, “harass-
ment” because of sex includes sexual harassment, 
gender harassment, and harassment based on preg-
nancy, childbirth, or related medical conditions. 
Sexually harassing conduct need not be motivated by 
sexual desire.  

 (5) For purposes of this subdivision, “a person 
providing services pursuant to a contract” means a 
person who meets all of the following criteria:  

 (A) The person has the right to control the 
performance of the contract for services and discre-
tion as to the manner of performance.  

 (B) The person is customarily engaged in an 
independently established business.  
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 (C) The person has control over the time and 
place the work is performed, supplies the tools and 
instruments used in the work, and performs work 
that requires a particular skill not ordinarily used in 
the course of the employer’s work.  

 (k) For an employer, labor organization, em-
ployment agency, apprenticeship training program, or 
any training program leading to employment, to fail 
to take all reasonable steps necessary to prevent 
discrimination and harassment from occurring.  

 (l) (1) For an employer or other entity covered 
by this part to refuse to hire or employ a person or to 
refuse to select a person for a training program 
leading to employment or to bar or to discharge a 
person from employment or from a training program 
leading to employment, or to discriminate against a 
person in compensation or in terms, conditions, or 
privileges of employment because of a conflict be-
tween the person’s religious belief or observance and 
any employment requirement, unless the employer or 
other entity covered by this part demonstrates that it 
has explored any available reasonable alternative 
means of accommodating the religious belief or ob-
servance, including the possibilities of excusing the 
person from those duties that conflict with his or her 
religious belief or observance or permitting those 
duties to be performed at another time or by another 
person, but is unable to reasonably accommodate the 
religious belief or observance without undue hard-
ship, as defined in subdivision (u) of Section 12926, 
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on the conduct of the business of the employer or 
other entity covered by this part. Religious belief or 
observance, as used in this section, includes, but is 
not limited to, observance of a Sabbath or other 
religious holy day or days, reasonable time necessary 
for travel prior and subsequent to a religious ob-
servance, and religious dress practice and religious 
grooming practice as described in subdivision (q) of 
Section 12926.  

 (2) An accommodation of an individual’s reli-
gious dress practice or religious grooming practice is 
not reasonable if the accommodation requires segre-
gation of the individual from other employees or the 
public.  

 (3) An accommodation is not required under 
this subdivision if it would result in a violation of this 
part or any other law prohibiting discrimination or 
protecting civil rights, including subdivision (b) of 
Section 51 of the Civil Code and Section 11135 of this 
code.  

 (m) For an employer or other entity covered by 
this part to fail to make reasonable accommodation 
for the known physical or mental disability of an 
applicant or employee. Nothing in this subdivision or 
in paragraph (1) or (2) of subdivision (a) shall be 
construed to require an accommodation that is 
demonstrated by the employer or other covered entity 
to produce undue hardship, as defined in subdivision 
(u) of Section 12926, to its operation.  
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 (n) For an employer or other entity covered by 
this part to fail to engage in a timely, good faith, 
interactive process with the employee or applicant to 
determine effective reasonable accommodations, if 
any, in response to a request for reasonable accom-
modation by an employee or applicant with a known 
physical or mental disability or known medical condi-
tion.  

 (o) For an employer or other entity covered by 
this part, to subject, directly or indirectly, any em-
ployee, applicant, or other person to a test for the 
presence of a genetic characteristic.  

 (p) Nothing in this section shall be interpreted 
as preventing the ability of employers to identify 
members of the military or veterans for purposes of 
awarding a veteran’s preference as permitted by law. 

 

GOVERNMENT CODE  
SECTION 12965  

 (a) In the case of failure to eliminate an unlaw-
ful practice under this part through conference, 
conciliation, mediation, or persuasion, or in advance 
thereof if circumstances warrant, the director in his 
or her discretion may bring a civil action in the name 
of the department on behalf of the person claiming to 
be aggrieved. Prior to filing a civil action, the de-
partment shall require all parties to participate in 
mandatory dispute resolution in the department’s 
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internal dispute resolution division free of charge to 
the parties in an effort to resolve the dispute without 
litigation. In any civil action, the person claiming to 
be aggrieved shall be the real party in interest and 
shall have the right to participate as a party and be 
represented by his or her own counsel. The civil 
action shall be brought in any county in which unlaw-
ful practices are alleged to have been committed, in 
the county in which records relevant to the alleged 
unlawful practices are maintained and administered, 
or in the county in which the person claiming to be 
aggrieved would have worked or would have had 
access to public accommodation, but for the alleged 
unlawful practices. If the defendant is not found in 
any of these counties, the action may be brought 
within the county of the defendant’s residence or 
principal office.  

 For any complaint treated by the director as a 
group or class complaint for purposes of investigation, 
conciliation, mediation, or civil action pursuant to 
Section 12961, a civil action shall be brought, if at all, 
within two years after the filing of the complaint. For 
any complaint alleging a violation of Section 51.7 of 
the Civil Code, a civil action shall be brought, if at all, 
within two years after the filing of the complaint. For 
all other complaints, a civil action shall be brought, if 
at all, within one year after the filing of a complaint. 
If the director determines, pursuant to Section 12961, 
that a complaint investigated as a group or class 
complaint under Section 12961 is to be treated as a 
group or class complaint for purposes of conciliation, 
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mediation, or civil action as well, that determination 
shall be made and shall be communicated in writing 
within one year after the filing of the complaint to 
each person, employer, labor organization, employ-
ment agency, or public entity alleged in the complaint 
to have committed an unlawful practice.  

 (b) If a civil action is not brought by the de-
partment within 150 days after the filing of a com-
plaint, or if the department earlier determines that 
no civil action will be brought, the department shall 
promptly notify, in writing, the person claiming to be 
aggrieved that the department shall issue, on his or 
her request, the right-to-sue notice. This notice shall 
indicate that the person claiming to be aggrieved may 
bring a civil action under this part against the per-
son, employer, labor organization, or employment 
agency named in the verified complaint within one 
year from the date of that notice. If the person claim-
ing to be aggrieved does not request a right-to-sue 
notice, the department shall issue the notice upon 
completion of its investigation, and not later than one 
year after the filing of the complaint. A city, county, or 
district attorney in a location having an enforcement 
unit established on or before March 1, 1991, pursuant 
to a local ordinance enacted for the purpose of prose-
cuting HIV/AIDS discrimination claims, acting on 
behalf of any person claiming to be aggrieved due to 
HIV/AIDS discrimination, may also bring a civil 
action under this part against the person, employer, 
labor organization, or employment agency named in 
the notice. The superior courts of the State of California 
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shall have jurisdiction of those actions, and the 
aggrieved person may file in these courts. An action 
may be brought in any county in the state in which 
the unlawful practice is alleged to have been commit-
ted, in the county in which the records relevant to the 
practice are maintained and administered, or in the 
county in which the aggrieved person would have 
worked or would have had access to the public ac-
commodation but for the alleged unlawful practice, 
but if the defendant is not found within any of these 
counties, an action may be brought within the county 
of the defendant’s residence or principal office. A copy 
of any complaint filed pursuant to this part shall be 
served on the principal offices of the department. The 
remedy for failure to send a copy of a complaint is an 
order to do so. Those actions may not be filed as class 
actions or may not be maintained as class actions by 
the person or persons claiming to be aggrieved where 
those persons have filed a civil class action in the 
federal courts alleging a comparable claim of em-
ployment discrimination against the same defendant 
or defendants. In civil actions brought under this 
section, the court, in its discretion, may award to the 
prevailing party, including the department, reasona-
ble attorney’s fees and costs, including expert witness 
fees.  

 (c) A court may grant as relief in any action 
filed pursuant to subdivision (a) any relief a court is 
empowered to grant in a civil action brought pursu-
ant to subdivision (b), in addition to any other relief 
that, in the judgment of the court, will effectuate the 
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purpose of this part. This relief may include a re-
quirement that the employer conduct training for all 
employees, supervisors, and management on the 
requirements of this part, the rights and remedies of 
those who allege a violation of this part, and the 
employer’s internal grievance procedures. In addition, 
in order to vindicate the purposes and policies of this 
part, a court may assess against the defendant, if the 
civil complaint or amended civil complaint so prays, a 
civil penalty of up to twenty-five thousand dollars 
($25,000) to be awarded to a person denied any right 
provided for by Section 51.7 of the Civil Code, as an 
unlawful practice prohibited under this part.  

 (d) (1) Notwithstanding subdivision (b), the one-
year statute of limitations, commencing from the date 
of the right-to-sue notice by the Department of Fair 
Employment and Housing, to the person claiming to 
be aggrieved, shall be tolled when all of the following 
requirements have been met:  

 (A) A charge of discrimination or harassment is 
timely filed concurrently with the Equal Employment 
Opportunity Commission and the Department of Fair 
Employment and Housing. 

 (B) The investigation of the charge is deferred 
by the Department of Fair Employment and Housing 
to the Equal Employment Opportunity Commission.  

 (C) A right-to-sue notice is issued to the person 
claiming to be aggrieved upon deferral of the charge 
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by the Department of Fair Employment and Housing 
to the Equal Employment Opportunity Commission.  

 (2) The time for commencing an action for 
which the statute of limitations is tolled under para-
graph (1) expires when the federal right-to-sue period 
to commence a civil action expires, or one year from 
the date of the right-to-sue notice by the Department 
of Fair Employment and Housing, whichever is later.  

 (3) This subdivision is intended to codify the 
holding in Downs v. Department of Water and Power 
of City of Los Angeles (1997) 58 Cal.App.4th 1093.  

 (e) (1) Notwithstanding subdivision (b), the one-
year statute of limitations, commencing from the date 
of the right-to-sue notice by the Department of Fair 
Employment and Housing, to the person claiming to 
be aggrieved, shall be tolled when all of the following 
requirements have been met:  

 (A) A charge of discrimination or harassment is 
timely filed concurrently with the Equal Employment 
Opportunity Commission and the Department of Fair 
Employment and Housing. 

 (B) The investigation of the charge is deferred 
by the Equal Employment Opportunity Commission 
to the Department of Fair Employment and Housing.  

 (C) After investigation and determination by 
the Department of Fair Employment and Housing, 
the Equal Employment Opportunity Commission 
agrees to perform a substantial weight review of the 
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determination of the department or conducts its own 
investigation of the claim filed by the aggrieved 
person.  

 (2) The time for commencing an action for 
which the statute of limitations is tolled under para-
graph (1) shall expire when the federal right-to-sue 
period to commence a civil action expires, or one year 
from the date of the right-to-sue notice by the De-
partment of Fair Employment and Housing, whichev-
er is later. 

 
GOVERNMENT CODE  
SECTION 12981  

 (a) In the case of failure to eliminate a violation 
of Section 12955, 12955.1, or 12955.7 that has oc-
curred, or is about to occur, through conference, 
conciliation, mediation, or persuasion, or in advance 
thereof if circumstances warrant, the director shall 
bring a civil action in the name of the department on 
behalf of the aggrieved person as a real party in 
interest, notwithstanding Section 12971, in the same 
manner and with the same powers as provided in 
Section 12965, except that where the provisions of 
this article provide greater rights and remedies to an 
aggrieved person than Section 12965, the provisions 
of this article shall prevail. Prior to filing a civil 
action, the department shall require all parties to 
participate in the department’s mandatory dispute 
resolution division free of charge to the parties in an 
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effort to resolve the dispute without litigation. A civil 
action alleging an unfair housing practice shall be 
issued within 100 days after the filing of a complaint 
unless it is impracticable to do so. The civil action 
shall be filed in any county in the state in which the 
unlawful practice is alleged to have been committed, 
in the county in which the records relevant to that 
practice are maintained and administered, or in the 
county in which the aggrieved person would have 
resided in the housing accommodation. If the defen-
dant is not found within that county, the action may 
be filed in the county of the defendant’s residence or 
principal office. Any aggrieved person may intervene 
as a matter of right in the proceeding, and the appeal 
or other judicial review of that proceeding.  

 (b) If the department determines that an alle-
gation concerns the legality of any zoning or other 
land use law or ordinance, the department or the 
Attorney General shall take appropriate action with 
respect to the complaint according to the procedures 
established in this part for other complaints of hous-
ing discrimination.  

 (c) Within one year of the effective date of every 
final order or decision issued pursuant to this part, 
the department shall conduct a compliance review to 
determine whether the order or decision has been 
fully obeyed and implemented.  
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 (d) Whenever the department has reasonable 
cause to believe that a respondent has breached a 
conciliation agreement signed by the department, the 
department shall initiate a civil action to enforce the 
agreement. 
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FEBRUARY 22, 2002  

 An act to add Section 3339 to the Civil Code, to 
add Chapter 17.3 (commencing with Section 7285) to 
Division 7 of Title 1 of the Government Code, to  



App. 164 

add Chapter 1 (commencing with Section 24000) to 
Division 20 of the Health and Safety Code, and to add 
Section 1171.5 to the Labor Code, relating to em-
ployment laws.  

 
LEGISLATIVE COUNSEL’S DIGEST  

 SB 1818, Romero. Employment laws: enforce-
ment actions.  

 Existing law provides protections, rights, and 
remedies to persons who have applied for employ-
ment, or persons who are employed, in this state 
pursuant to provisions in the Civil Code, the Gov-
ernment Code, the Health and Safety Code, and the 
Labor Code.  

 This bill would make a legislative finding and 
declaration that all protections, rights, and remedies 
available under state law, except as prohibited by 
federal law, are available to individuals regardless of 
immigration status who have applied for employ-
ment, or who are or who have been employed, in this 
state. The bill would further find and declare that for 
the purposes of enforcing state labor, employment, 
civil rights, and employee housing laws, a person’s 
immigration status is irrelevant to the issue of liabil-
ity and no inquiry shall be permitted into a person’s 
immigration status except when necessary to comply 
with federal immigration law.  

 This bill would add similar provisions to the Civil 
Code, the Government Code, the Labor Code, and the 
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Health and Safety Code relative to enforcement 
actions relating to the rights of employees.  

 
THE PEOPLE OF THE STATE OF CALIFORNIA 
DO ENACT AS FOLLOWS:  

 SECTION 1. Section 3339 is added to the Civil 
Code, to read:  

 3339. The Legislature finds and declares the 
following:  

 (a) All protections, rights, and remedies availa-
ble under state law, except any reinstatement remedy 
prohibited by federal law, are available to all individ-
uals regardless of immigration status who have 
applied for employment, or who are or who have been 
employed, in this state.  

 (b) For purposes of enforcing state labor, em-
ployment, civil rights, and employee housing laws, a 
person’s immigration status is irrelevant to the issue 
of liability, and in proceedings or discovery undertak-
en to enforce those state laws no inquiry shall be 
permitted into a person’s immigration status except 
where the person seeking to make this inquiry has 
shown by clear and convincing evidence that this 
inquiry is necessary in order to comply with federal 
immigration law.  

 (c) The provisions of this section are declaratory 
of existing law.  
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 (d) The provisions of this section are severable. 
If any provision of this section or its application is 
held invalid, that invalidity shall not affect other 
provisions or applications that can be given effect 
without the invalid provision or application.  

 SEC. 2. Chapter 17.3 (commencing with Section 
7285) is added to Division 7 of Title 1 of the Govern-
ment Code, to read:  

 
CHAPTER 17.3. ENFORCEMENT ACTIONS  

 7285. The Legislature finds and declares the 
following:  

 (a) All protections, rights, and remedies availa-
ble under state law, except any reinstatement remedy 
prohibited by federal law, are available to all individ-
uals regardless of immigration status who have 
applied for employment, or who are or who have been 
employed, in this state.  

 (b) For purposes of enforcing state labor, em-
ployment, civil rights, and employee housing laws, a 
person’s immigration status is irrelevant to the issue 
of liability, and in proceedings or discovery undertak-
en to enforce those state laws no inquiry shall be 
permitted into a person’s immigration status except 
where the person seeking to make the inquiry has 
shown by clear and convincing evidence that the 
inquiry is necessary in order to comply with federal 
immigration law.  
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 (c) The provisions of this section are declaratory 
of existing law.  

 (d) The provisions of this section are severable. 
If any provision of this section or its application is 
held invalid, that invalidity shall not affect other 
provisions or applications that can be given effect 
without the invalid provision or application.  

 SEC. 3. Chapter 1 (commencing with Section 
24000) is added to Division 20 of the Health and 
Safety Code, to read:  

 
CHAPTER 1. ENFORCEMENT ACTIONS  

 24000. The Legislature finds and declares the 
following:  

 (a) All protections, rights, and remedies availa-
ble under state law, except any reinstatement remedy 
prohibited by federal law, are available to all individ-
uals regardless of immigration status who have 
applied for employment, or who are or who have been 
employed, in this state. 

 (b) For purposes of enforcing state labor and 
employment laws, a person’s immigration status is 
irrelevant to the issue of liability, and in proceedings 
or discovery undertaken to enforce those state laws 
no inquiry shall be permitted into a person’s immi-
gration status except where the person seeking to 
make this inquiry has shown by clear and convincing 
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evidence that the inquiry is necessary in order to 
comply with federal immigration law.  

 (c) The provisions of this section are declaratory 
of existing law.  

 (d) The provisions of this section are severable. 
If any provision of this section or its application is 
held invalid, that invalidity shall not affect other 
provisions or applications that can be given effect 
without the invalid provision or application.  

 SEC. 4. Section 1171.5 is added to the Labor 
Code, to read:  

 1171.5. The Legislature finds and declares the 
following:  

 (a) All protections, rights, and remedies availa-
ble under state law, except any reinstatement remedy 
prohibited by federal law, are available to all individ-
uals regardless of immigration status who have 
applied for employment, or who are or who have been 
employed, in this state.  

 (b) For purposes of enforcing state labor and 
employment laws, a person’s immigration status is 
irrelevant to the issue of liability, and in proceedings 
or discovery undertaken to enforce those state laws 
no inquiry shall be permitted into a person’s immi-
gration status except where the person seeking to 
make this inquiry has shown by clear and convincing 
evidence that the inquiry is necessary in order to 
comply with federal immigration law.  
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 (c) The provisions of this section are declaratory 
of existing law.  

 (d) The provisions of this section are severable. 
If any provision of this section or its application is 
held invalid, that invalidity shall not affect other 
provisions or applications that can be given effect 
without the invalid provision or application. 

 


