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QUESTION PRESENTED 

 
 The Texas Supreme Court has held that mari-
time jurisdiction could not apply to a case where the 
over serving of alcohol upon navigable waters led to 
injury on land for the stated reason there should be 
no “distinction between business retreats at hunting 
lodges and those at fishing lodges” and did so based 
on a finding that the chartered fishing boat involved 
was too small – in direct conflict with this Court’s 
opinion in Foremost Ins. Co. v. Richardson, 457 U.S. 
668 (1982).  

 The question is whether Texas can abrogate 
federal maritime jurisdiction for the express reason 
that they do not believe there should be difference in 
the law when the wrongdoing (here, the over serving 
of alcohol) occurs upon the navigable waters of the 
United States as opposed to when it occurs upon 
Texas soil where Texas law protects the wrongdoer. 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioners, Denise and Christopher Arthey, 
respectfully submit this petition for a writ of certiorari. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 (1) the 267th Judicial District Court of Refugio 
County, Texas granted a “no duty” summary judg-
ment for Defendant Schlumberger dismissing all 
claims against them without mention of Petitioners’ 
maritime jurisdiction claim. App. 46. 

 (2) The Corpus Christi, Texas Court of Appeals 
reversed, concluded that maritime jurisdiction ap-
plied and fact issues precluded summary judgment 
on Petitioners’ maritime jurisdiction claim. App. 20; 
App. 40 n.5. 

 (3) The Texas Supreme Court reversed, finding 
maritime law could not apply because the fishing 
charter boat was too small, and that Texas’ Dram 
Shop law immunity prevailed over federal maritime 
law. App. 1.  

---------------------------------  --------------------------------- 
 

BASIS FOR JURISDICTION 

 The Texas Supreme Court rendered its opinion 
on June 20, 2014. This Court has jurisdiction pursu-
ant to 28 U.S.C. §1257.  

---------------------------------  ---------------------------------   
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STATUTORY PROVISIONS INVOLVED 

46 U.S.C. §30101, provides, in relevant part:  

  §30101. Extension of jurisdiction to cas-
es of damage or injury on land 

  (a) In General. – The admiralty and 
maritime jurisdiction of the United States 
extends to and includes cases of injury or 
damage, to person or property, caused by a 
vessel on navigable waters, even though the 
injury or damage is done or consummated on 
land. 

1 U.S.C. §3, provides, in relevant part:  

  §3. “Vessel” as including all means of 
water transportation  

  The word “vessel” includes every de-
scription of watercraft or other artificial con-
trivance used, or capable of being used, as a 
means of transportation on water. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 1. David Huff was intoxicated to almost four 
times the legal limit (.31 BAC) when he crashed into 
Denise and Christopher Arthey, severely injuring 
them and causing the amputation of both of their left 
legs. Huff was later found guilty of felony intoxicated 
assault. At the time of the crash, Huff was driving 
home from a fishing retreat on the Gulf coast spon-
sored and run by Schlumberger. Huff had become 
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intoxicated aboard Schlumberger’s charter boat, and 
was driving home when he hit the Artheys. 

 Schlumberger invited Huff to the retreat on the 
Gulf Coast. Schlumberger was seeking to garner 
additional business from Petrobas, a Brazilian oil 
company, and Huff was a Petrobas manager. Guests 
stayed at a lodge and were taken fishing each day 
aboard chartered fishing boats captained by hired 
guides.  

 Alcohol was an integral part of the junket as 
Schlumberger paid for all the alcohol and ensured it 
was provided at the lodge as well as onboard the 
fishing charters. Schlumberger notified guests that 
the lodge could not put alcohol on the boats, but 
guests could take alcohol from their open bar onto the 
boats or contact Schlumberger’s agent who would 
“make it happen” and did so. Schlumberger had 
ensured Huff ’s favorite alcohol (Crown Royal) was 
available onboard and at the lodge. A Schlumberger 
employee on the boat with Huff admitted that 
Schlumberger controlled what was served onboard, 
whether or not alcohol was onboard, who went 
onboard and how long they stayed out. 

 On Friday, May 16, 2008, after a final morning of 
fishing and drinking, Huff checked out as planned 
and started to drive home. Huff, however, had become 
thoroughly intoxicated onboard the charter boat that 
morning and shortly thereafter crashed into Christo-
pher and Denise Arthey some 40 miles from the 
lodge. The summary judgment evidence established 



4 

that Huff had become intoxicated onboard the charter 
boat as he arrived sober and did not drink after 
leaving the boat, but was over three times the legal 
limit (.25 BAC) when the hospital drew his blood 
three hours after the accident, which extrapolated to 
.31 BAC at the time of the accident.1  

 2. The Artheys brought claims against Schlum-
berger including a claim under federal maritime 
jurisdiction. The Trial Court granted Schlumberger’s 
“no duty” summary judgment without mention of 
federal maritime law or jurisdiction. Schlumberger’s 
motion for summary judgment likewise did not ad-
dress maritime jurisdiction.  

 3. The Corpus Christi Court of Appeals, itself 
located on the coast of the Gulf of Mexico, reversed 
and concluded maritime jurisdiction applied and 
further held that “whether Huff became intoxicated 
while on the boat, and whether Schlumberger operat-
ed a ‘floating dram shop’ that resulted in Huff ’s 
intoxication,” were fact issues that if “proven true, 
then Schlumberger owed a duty of ordinary care to 
the Artheys under maritime law.” App. 40 (citing to 

 
 1 The Corpus Christi Texas Court of Appeals recounts the 
summary judgment evidence that Huff became intoxicated 
onboard, including toxicologist testimony that showed Huff 
could not have become that intoxicated after leaving the boat. 
App. 36-40; 23-24. Additionally, although the Texas Supreme 
Court makes the statement, “he [Huff ] consumed far more 
[alcohol] on land” the record evidence shows that Huff was not 
intoxicated when he arrived at the charter boat that morning. 
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Young v. Players Lake Charles, LLC, 47 F. Supp. 2d 
832, 835 (S.D. Tex. 1999).  

 There was a dissenting justice who focused on 
the elements of Texas’ dram shop law and immuni-
ties, arguing that Schlumberger was not a “provider” 
of alcohol (a statutorily well-defined limited group 
under Texas’ dram shop law) 2 and thus could not be 
liable for Huff ’s intoxicated state and the resulting 
injuries to the Artheys.  

 Notably, the size of the vessel was not an issue. 

 4. The Texas Supreme Court reversed and 
rendered a dismissal of the Artheys’ maritime claims, 
expressly stating, “Social host liability in all situa-
tions is more a concern of state law.” App. 18-19. If 
maritime jurisdiction were to apply, the Court rea-
soned it would “force[ ] a distinction between business 
retreats at hunting lodges and those at fishing lodges 
when in fact there is none.” App. 18.  

 The Court arrived at that result by finding that 
the “small fishing boats” were too small to invoke 
federal jurisdiction and that there was thus an 
insufficient connection to maritime activity under 
this Court’s two-part test articulated in Grubart, Inc. 

 
 2 Even though the event was expressly designed for busi-
ness and profit, Schlumberger would nonetheless be an immune 
“social host” under Texas law that limits the potential for 
liability only to those who sell alcohol or provide it under a 
license or permit. TEX. ALCO. BEV. CODE §2.01. 
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v. Great Lakes Dredge & Dock Co. et al., 513 U.S. 
527 (1995).  

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 The opinion of the Texas Supreme Court is direct-
ly contrary to this Court’s opinion in Foremost Ins. 
Co. v. Richardson, 457 U.S. 668 (1982) that held 
maritime jurisdiction applied to vessels that were 
smaller than the charter boat here. The opinion does 
so by inverting “the potential for disruption of mari-
time commerce” prong of the connection test set out 
in Grubart, Inc. v. Great Lakes Dredge & Dock Co., 
513 U.S. 527 (1995).  

 This writ should be granted or otherwise there 
will be the “Texas Exception” to federal maritime 
jurisdiction in all maritime tort cases involving injury 
on land that are brought in Texas’ state courts.3 If the 
opinion of the Texas Supreme Court in the instant 
case is allowed to stand, Texas state courts will be 
able, and bound, to dismiss maritime claims if they 
determine either the vessel at issue is too small, or if 
it would result in a different outcome under state law. 
This “exception” will only expand in Texas, and could 
soon be followed by other states.  

 
 3 28 U.S.C. §1333(1) provides that general maritime claims 
may be brought and may proceed (without the right to removal 
by the Defendant) in state court. See Fields v. Pool Offshore, 
Inc., 182 F.3d 353, 356 (5th Cir. 1999). 
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 Secondly, this Court may wish to grant this writ 
to directly address the issue of liability for encourag-
ing or allowing over intoxication at sea that causes 
injury on land to provide a nationwide standard. The 
opinion of the Texas Supreme Court is contrary to 
federal District Court and Court of Appeal opinions. 
The need for uniformity regarding operating vessels 
upon the navigable waters as this Court noted in 
Foremost, 457 U.S. at 677, would support granting 
this writ to establish that uniformity. Given the Texas 
Supreme Court’s opinion affirmed the dismissal of 
this case at the summary judgment stage (thus 
determining no maritime jurisdiction under any 
facts), this case is excellent for that purpose. 

 
I. THIS COURT SHOULD CORRECT TEXAS’ 

ATTEMPT TO SUPERSEDE FEDERAL 
MARITIME JURISDICTION  

 This is an issue of federal jurisdiction and Texas’ 
“failure to recognize the breadth of this federal inter-
est” in protecting maritime commerce with “uniform 
rules of conduct.” Foremost, 457 U.S. at 675. 

 
A. THE STANDARD FOR DETERMINING 

WHETHER MARITIME JURISDICTION 
APPLIES IS WELL-ESTABLISHED 

 The Extension of Admiralty Jurisdiction Act 
extended federal maritime jurisdiction to all cases of 
injury or damage caused by a vessel on navigable 
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water even if the injury occurs on land. Grubart, 513 
U.S. at 532; 46 U.S.C. §30101(a). 

 This Court has established the current standard 
for invoking federal maritime jurisdiction, which 
requires satisfying the condition of location, or that 
the wrong occurred upon navigable waters, and then 
the two-part connection test to determine a sufficient 
connection to maritime activity that asks: (1) whether 
the general features of the type of incident involved 
have a potentially disruptive impact on maritime 
commerce; and (2) whether the general conduct from 
which the incident arose bears a substantial relation-
ship between the activity giving rise to the incident 
and traditional maritime activity. Grubart, 513 U.S. 
at 534. This Court developed this current standard in 
a series of cases that culminated in Grubart.  

 First, not every accident at sea invokes federal 
maritime jurisdiction. Executive Jet Aviation, Inc. v. 
City of Cleveland, 409 U.S. 249 (1972) (holding no 
admiralty jurisdiction because airplane crashes do 
not bear a significant relationship to traditional 
maritime activity).  

 Federal maritime jurisdiction does apply to non-
commercial activities, including collisions between 
very small pleasure boats on rivers because of the 
potential disruptive impact such a collision may have 
on maritime commerce coupled with the traditional 
concern of admiralty courts over navigation. Fore-
most, 457 U.S. at 675-677. This Court noted that the 
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inquiry focuses on the relationship of the wrong to 
maritime commerce. Id. at 675.  

 In Sisson v. Ruby, 497 U.S. 358 (1990), this Court 
concluded that the analysis must focus on the “gen-
eral features of the type of incident involved to de-
termine whether such an incident is likely to disrupt 
commercial activity,” holding that fire aboard a 
docked vessel was a potential disruption to maritime 
commerce. Id. at 363. Additionally, and of import 
here, the substantial relationship prong analyzes the 
relevant activity “not by the particular circumstances 
of the incident, but by the general conduct from which 
the incident arose.” Id. at 364. And also of import 
here, this Court considered the definition of “tradi-
tional maritime activity” and concluded that its 
definition extended “at least to any other activities 
traditionally undertaken by vessels, commercial or 
noncommercial.” Id. at 367. 

 Finally, in Grubart, this Court articulated the 
standard above and explained the first prong of the 
connection inquiry turns “on a description of the 
incident at an intermediate level of possible general-
ity,” and the second prong turns on “whether a 
tortfeasor’s activity, commercial or noncommercial, 
on navigable waters is so closely related to activity 
traditionally subject to admiralty law that the rea-
sons for applying special admiralty rules would apply 
in the suit at hand.” Grubart, 513 U.S. at 539-540.  
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B. THE TEXAS SUPREME COURT IG-
NORED THIS COURT’S OPINION IN 
FOREMOST AND HAS TWISTED THE 
CONNECTION TEST OF GRUBART TO 
CREATE THE TEXAS EXCEPTION TO 
MARITIME JURISDICTION 

1. The Opinion Is Contrary To This 
Court’s Holding In Foremost 

 The Texas Supreme Court held that federal 
maritime jurisdiction did not apply in this case, 
holding the connection test could not be met because 
the charter boat involved was too small.4 The Court 
wrote, “The need to monitor guests’ drinking on small 
fishing boats does not approach the need for standard 
navigation rules, which the Supreme Court found 
compelling in Foremost.” App. 15-16. And in address-
ing the federal case law on point:  

 . . . we note that, if there is a significant risk 
of disruption of maritime commerce posed by 
the unmonitored consumption of alcoholic 
beverages on large commercial vessels, that 
risk is far greater than when the consump-
tion is by a guest on a small fishing boat. 
And if monitoring consumption is substan-
tially related to the operation of such large 
vessels, a traditional maritime activity war-
ranting the application of general admiralty 

 
 4 There was no dispute that the alleged wrong occurred on 
navigable waters. App. 8 n.17.  



11 

rules, the same cannot be said of small fish-
ing boats. 

App. 17 (emphasis added). Despite the citation to 
Foremost, the opinion is directly contrary to it. 

 In Foremost, 457 U.S. 668, this Court considered 
the collision of two small pleasure boats on the Amite 
River in Louisiana. As this Court noted,  

  Congress defines the term “vessel,” for 
the purpose of determining the scope of vari-
ous shipping and maritime transportation 
laws, to include all types of waterborne ves-
sels, without regard to whether they engage 
in commercial activity. See, e.g., 1 U.S.C. §3 
(“ ‘vessel’ includes every description of water-
craft or other artificial contrivance used, or 
capable of being used, as a means of trans-
portation on water”). 

Id. at 676. The boats involved had nothing to do with 
commercial activity and one was described as a bass 
boat and the other a pleasure boat actually pulling a 
skier. Id. at 670-671. This Court nonetheless held 
maritime jurisdiction applied because, inter alia, 
“The federal interest in protecting maritime com-
merce . . . can be fully vindicated only if all operators 
of vessels on navigable waters are subject to uniform 
rules of conduct.” Id. at 674-675. This Court found the 
potential for disruption by giving the hypothetical 
that the two boats could have collided at the mouth of 
the St. Lawrence Seaway instead of a remote river in 
Louisiana. Id. at 675. 
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 The charter boat involved here is a vessel. Both 
vessels in Foremost were smaller, or certainly as 
small as, the charter fishing boat here that carried 
two fishers abreast and a forward bridge where the 
hired captain operated the vessel. Uniform rules of 
conduct must apply to the over serving of alcohol on 
navigable waters regardless of the size of the vessel 
because, like the collision of small boats here, as 
discussed below, it is easy to conceive of a potential 
for disruption of maritime commerce by having 
drunken passengers aboard a charter fishing boat, 
itself involved in commercial chartered fishing, which 
is plainly a traditional maritime activity. 

 While the Texas Supreme Court may be correct 
that one could imagine a drunken passenger causing 
“far greater” havoc in an economic sense on a larger 
vessel, the test is not subject to such a scale and, as 
discussed in the following section, the Texas Court 
inverted the analysis to find immunity for Schlum-
berger. 

 
2. The Texas Supreme Court Has In-

verted The Connection Test This 
Court Prescribed In Grubart  

 Aside from determining that the charter boat 
was too small to pose a significant risk to maritime 
commerce, in discussing the connection test of 
Grubart, the Texas Supreme Court inverts the poten-
tial for disruption prong that can be met if the inci-
dent “pose[s] more than a fanciful risk” of disruption 



13 

into the opposite, searching for hypotheticals that 
would not disrupt commerce. App. 14-15.  

 The actual test calls for the opposite approach, 
examining “the incident at an intermediate level of 
possible generality,” finding a possibility for disrup-
tive hypotheticals as this Court employed in Foremost 
or the several courts considering this exact scenario 
have done.5 Grubart, 513 U.S. at 539-540. And the 
analysis focuses on the “general features of the type 
of incident involved to determine whether such an 
incident is likely to disrupt commercial activity.” 
Sisson v. Ruby, 497 U.S. at 363. 

 Ignoring this Court’s holdings, the Texas Court 
lists two hypothetical scenarios of drunken passen-
gers wherein the disruption of commerce would be 
remote, thus finding the connection test was not met. 
App. 14-15. The Court characterized the incident as 
the consumption of alcohol by “guests”6 and opined 
that an “impaired” guest is “likely to fall asleep, and 
thus be unlikely to disrupt anything.” App. 15. The 
Court then opined that even if an impaired guest falls 
overboard, he would likely “be rescued immediately 
by others on the boat or not at all.” App. 15.  

 The Court’s own hypotheticals show there is a 
potential for disruption of maritime commerce here 

 
 5 Discussed in Section II.A. infra, and cited in the Texas 
Supreme Court’s opinion. App. 16-17 n.40, 41. 
 6 Alluding to Texas dram shop law and immunity for over 
serving “guests” as opposed to patrons. 
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particularly given that the vessel involved was a 
commercial chartered fishing boat hired and engaged 
in maritime activity. Initially, the “or not at all” 
scenario would not only completely disrupt the char-
ter involved, but would likely lead to disruption when 
other vessels arrived to assist, or would be diverted to 
avoid the area or avoid the Coast Guard vessels 
arriving to recover the body of the drowned fisher-
man. Even the immediate rescue would completely 
disrupt the chartered fishing on the vessel, and a 
slower or difficult rescue, or one requiring medical 
assistance, would disrupt activity much in the same 
manner as the recovery operations. 

 Additionally, it is more than fanciful that a 
drunken passenger could just as easily become hostile 
as sleepy and cause a complete cessation of fishing 
operations when the captain becomes involved, or 
even a return to the docks. The charter would have to 
stop and deal with an overboard or hostile drunk, and 
a rescue or halted vessel could block the channel as in 
Foremost. The potential mayhem a drunken passen-
ger could cause at sea – firing flares, grabbing the 
helm, disabling the boat, sinking the boat – would 
cause other vessels to respond to assist, rescue crew 
and passengers, or tow the vessel. All are far from 
fanciful. 

 The connection test’s second prong was likewise 
twisted from looking at the general conduct into 
looking at it as narrowly as possible to avoid the 
imposition of federal law. The Texas Supreme Court, 
instead of considering the general conduct from which 
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the incident arose, re-characterized it again as con-
sumption of alcohol by guests on a small, chartered 
fishing boat. This ignores, of course, that the general 
conduct at issue here was commercial charter fishing 
and navigation upon navigable waters, plainly a 
traditional maritime activity. As this Court held in 
Sisson, the relevant activity “is defined not by the 
particular circumstances of the incident, but by the 
general conduct from which the incident arose.” 
Sisson, 497 U.S. at 364. Here the Texas Supreme 
Court defined the activity precisely as this Court 
forbade in Sisson.  

 
3. The Texas Supreme Court’s Opinion 

In This Case Should Not Stand  

 Absent this Court’s Intervention, “The Texas 
Exception” that now governs uncounted hundreds of 
thousands of square miles of navigable waters, will 
subvert federal jurisdiction and destroy the uniformi-
ty of the application of maritime law and lead to 
different results in cases brought in state and federal 
courts.  
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II. THIS COURT SHOULD PRESCRIBE A 
UNIFORM STANDARD IN THESE FLOAT-
ING DRAM SHOP CASES BROUGHT UN-
DER FEDERAL MARITIME LAW 

A. FEDERAL MARITIME JURISDICTION 
APPLIES TO CASES SUCH AS THIS 
WHERE THE OVER SERVING OF AL-
COHOL AT SEA CAUSES INJURY UP-
ON LAND 

 Under this Court’s precedents, and mindful of the 
admonition from Grubart that it is “customary prac-
tice in seeing jurisdiction as the norm when the tort 
originates with a vessel in navigable waters, and in 
treating departure from the locality principle as the 
exception,” courts have since adopted the “floating 
dram shop” concept from Jones Act cases and applied 
it to general maritime law. Grubart, 513 U.S. at 547; 
Young v. Players Lake Charles, LLC, 47 F. Supp. 2d 
832 (S.D. Tex. 1999). 

 Several courts have held that maritime jurisdic-
tion applies and liability attaches where the defen-
dant failed to adequately supervise or control the 
provision of alcohol on the vessel and intoxication of 
passengers or crew leads to injuries sustained in 
land-based automobile accidents. See, e.g., Reyes v. 
Vantage S.S. Co., 609 F.2d 140 (5th Cir. 1980); Kludt 
v. Majestic Star Casino, LLC, 200 F. Supp. 2d 973 
(N.D. Ind. 2001); Young, 47 F. Supp. 2d 832 (S.D. Tex. 
1999); Bay Casino, L.L.C. v. M/V Royal Empress, 199 
F.R.D. 464, 465 (E.D.N.Y. 1999) (applying maritime 
jurisdiction over claims arising from motor vehicle 
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accident where alleged negligence was “the provision 
of large amounts of alcohol to an underage customer 
attending [a] gambling cruise”); Thier v. Lykes Bros., 
900 F. Supp. 864 (S.D. Tex. 1995) (finding liability for 
“operating a floating dram shop with insufficient 
supervision” and for “failing to monitor alcohol con-
sumption onboard, fostering a party atmosphere”); 
Horak v. Argosy Gaming Co., 648 N.W.2d 137 (Iowa 
2002);7 Quinn v. St. Charles Gaming Co., 815 So. 2d 
968 (La. Ct. App. 3d Cir. 2002) (applying maritime 
jurisdiction and finding that the provision of alcohol 
“was a proximate cause of the collision which resulted 
in [the decedent’s] death”); See generally Thomas C. 
Galligan, Jr., Of Incidents, Activities, and Maritime 
Jurisdiction: A Jurisprudential Exegesis, 56 La. L. 
Rev. 519, 520 (1996) (describing evolution of maritime 
jurisdiction and noting that “a basic dram shop claim 
became a maritime tort claim as a result of the [Ex-
tension Act]”). 

 The Young case decided by the federal Southern 
District of Texas is on point with the case at bar. In 
Young, a casino boat operator provided free alcohol to 
the passengers on the vessel to entice more gambling. 
Young, 47 F. Supp. 2d at 833. One of the intoxicated 

 
 7 The Horak court applied this Court’s test from Grubart 
and found maritime jurisdiction arguably applied, but affirmed 
the case under Iowa law that provided a better remedy to the 
injured. Interestingly, the defendant in that case was arguing for 
federal preemption because there was no comparative fault 
under Iowa’s law. 648 N.W.2d 137. 
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passengers of the vessel, after having consumed 
alcohol on the casino boat, struck and killed an inno-
cent family driving down Interstate 10 in Southeast-
ern Louisiana. The Court reiterated the standard 
from Grubart and Sisson, and then determined “the 
incident forming the basis of this action satisfies all 
the requirements of admiralty jurisdiction.” Id. at 
834-835.  

 Here, Schlumberger, like the casino, was using 
alcohol to entice customers to do business with them 
and bring in more business. Like the casino in Young, 
Schlumberger was operating a “floating dram shop” 
and failed to exercise ordinary care in doing so. The 
evidence here is that Huff became extremely intoxi-
cated while aboard and upon the navigable waters, 
and then, just as the driver in Young, went onto the 
roads of Texas and caused severe injury to innocent 
third parties. 

 Thus, along with the problems discussed above, 
the opinion of the Texas Supreme Court has caused 
uncertainty and eroded away the uniform rules of 
conduct this Court prescribed in Foremost.  

 
B. GRANTING THIS PETITION WILL 

LEAD TO UNIFORMITY IN CASES 
WHERE OVER SERVING ALCOHOL AT 
SEA CAUSES INJURY UPON LAND 

 Currently, federal courts seem consistent in these 
types of cases, holding the master of the vessel (be it 
the owner, the charterer, or whomever controls the 
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vessel) liable for over serving alcohol at sea to pas-
sengers or crew who subsequently go upon the land 
and cause injury as a result of their intoxicated state.  

 The several states may provide complete immun-
ity, holding only the intoxicated individual liable; or 
partial immunity such as Texas where only those 
licensed to sell alcoholic beverages in bars or restau-
rants can be liable; or no immunity at all. What level 
of immunity, if any, a state law provides is certainly 
the province of that state’s legislature; however, when 
the same act happens upon the navigable waters of 
the United States, the injured party has a right to 
expect the same remedies and redress whether in the 
“territorial waters” of Texas, Alaska, Rhode Island, or 
Illinois. Unfortunately, that is not the case.  

 There is no opinion of this Court directly address-
ing the issue and we now have one state high court so 
far that has diverted. Given the heightened public 
concern on this issue because of the involvement of 
alcohol and the emotions and moral issues circling 
the use and abuse of alcohol, state laws are necessari-
ly very diverse and divided on liability for allowing or 
encouraging others to become overly intoxicated.  

 Federal maritime law and admiralty jurisdiction 
are not, however, divided and should not be. Contrary 
to the Texas Supreme Court’s belief that there should 
be no difference between intoxicating patrons on sea 
versus on land before sending them out to harm 
others, there is a difference. This is jurisdictional and 
federal law applies if the wrong occurs at sea. The 
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law and the standards should be uniform nationwide. 
Taking this case is an excellent opportunity to pro-
vide that uniformity. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, Petitioners respectful-
ly ask this Court to grant this petition.  

Respectfully submitted, 

LANNY D. RAY 
Counsel of Record 
CANTRELL, RAY & BARCUS, LLP 
P.O. Box 1019 
Huntsville, Texas 77342 
936-730-8541 
lanny@crblawyers.com 
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OPINION 

 Under Texas law, a social host has no duty to 
prevent someone from drinking and driving.1 But in 
this case, the driver became intoxicated on a small, 
chartered fishing boat during a business retreat, and 
plaintiffs contend that their action against the host is 
governed by federal maritime law, which, they argue, 
would recognize liability.2 For maritime law to apply, 
the action must fall within admiralty jurisdiction, 
and under the tests prescribed by the United States 
Supreme Court in Jerome B. Grubart, Inc. v. Great 
Lakes Dredge & Dock Co.,3 it does not. Accordingly, we 

 
 1 Reeder v. Daniel, 61 S.W.3d 359, 361-362, 364-365 (Tex. 
2001) (refusing to recognize a negligence per se or ordinary 
negligence cause of action against social hosts for making 
alcohol available to guests under eighteen years old); Smith v. 
Merritt, 940 S.W.2d 602, 605, 608 (Tex. 1997) (concluding that 
social hosts owed no common law tort duty to a nineteen-year-
old guest’s passenger to refrain from providing alcohol to the 
guest and that hosts were not negligent per se); Graff v. Beard, 
858 S.W.2d 918, 921-922 (Tex. 1993) (holding that a social host 
has no duty to a third party to prevent an adult guest from 
drinking and driving); TEX. ALCO. BEV. CODE §§ 2.01-.03 (impos-
ing liability only on commercial providers); cf. Otis Eng’g Corp. 
v. Clark, 668 S.W.2d 307, 311 (Tex. 1983) (holding that an 
employer who affirmatively exercises control over an incapaci-
tated employee must exercise ordinary care to prevent the 
employee from causing an unreasonable risk of harm to others). 
 2 We express no opinion on the substantive maritime law. 
 3 513 U.S. 527, 534, 115 S. Ct. 1043, 130 L. Ed. 2d 1024 
(1995). 
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reverse the judgment of the court of appeals4 and 
render judgment for petitioner. 

 
I 

 To foster good business relations, Schlumberger 
Technology Corp. invited employees from some of its 
business partners, along with several of its salesmen, 
to a retreat at Schlumberger’s expense at the Shoal 
Grass Lodge in Aransas Pass near the Gulf of Mexico. 
From Wednesday afternoon to Friday afternoon, 
Schlumberger had the Lodge provide the twelve 
guests with rooms, meals, an open bar, and a total of 
eight to ten hours of bay fishing from small boats 
with professional guides. The Lodge did not provide 
alcoholic beverages on the boats, but Schlumberger’s 
outfitter, who arranged the event, could “make it 
happen”, and did, at guests’ request. 

 One guest was David Huff, an employee of 
Petrobras America, Inc., a company that did millions 
of dollars of business with Schlumberger. On Friday 
morning, Huff, a Schlumberger employee named 
William Ney, and a guide left the Lodge on a fishing 
boat between 9:00 and 10:00. Huff and Ney did not 
remember whether there was alcohol on the boat that 
morning, though Huff assumed so, and there had 
been the day before. Ney recalled that Huff was 
drinking something from a can wrapped in a 

 
 4 398 S.W.3d 831 (Tex. App.-Corpus Christi-Edinburg 2012). 
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“koozie”,5 though Huff slept most of the time they 
were out. The boat returned to the Lodge between 
12:30 and 1:00 p.m., and Huff left to drive home. 

 At 2:34 p.m., some 40 miles from the Lodge, Huff 
crossed into oncoming traffic and struck a motorcycle 
ridden by Christopher and Denise Arthey. Both 
Artheys were severely injured, and as a result, lost 
their left legs. Other motorists had seen Huff driving 
erratically, but the investigating officer did not smell 
alcohol on his breath. Huff was taken to a hospital 
where, three hours after the accident, his blood 
alcohol content tested 0.25, more than three times the 
legal limit.6 an expert retained by the Artheys extrap-
olated Huff ’s blood alcohol content at the time of the 
accident to be 0.31. According to the expert, Huff 
could not have drunk enough after leaving the boat to 
reach that level and yet still continue to function, and 
thus he must have been drinking on the boat. Huff 
conceded he was “significantly intoxicated” at the 
time of the accident. He pleaded guilty to intoxication 
assault, a third degree felony,7 and was given a pro-
bated sentence by a jury. 

 
 5 A koozie is a fabric or foam device that wraps around a 
beverage container, providing thermal insulation. 
 6 Legal intoxication is 0.08 grams of alcohol per deciliter of 
blood. TEX. PEN. CODE § 49.01(1), (2)(B). 
 7 Id. § 49.07. 
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 The Artheys sued Schlumberger,8 alleging that it 
negligently allowed Huff to drink excessively. As 
noted, Texas law does not recognize such social host 
liability,9 but the Artheys assert that federal maritime 
law applies because Huff became intoxicated while on 
the fishing boat the morning of the accident. The 
Artheys contend that maritime law would impose 
liability in these circumstances. The trial court 
granted summary judgment for Schlumberger, and 
the Artheys appealed. A divided court of appeals 
reversed and remanded, concluding that maritime 

 
 8 They also sued Huff, the Lodge, the fishing guide, and 
others. 
 9 Supra note 1. In the trial court, in their pleadings and 
their response to Schlumberger’s motion for summary judgment, 
the Artheys asserted that Schlumberger was liable under the 
Texas Dram Shop Act as a commercial provider and under Texas 
common law. The trial court granted summary judgment 
without specifying its grounds. On appeal, the Artheys argued 
that Schlumberger was liable as a commercial provider under 
the Act because its agent – the fishing trip outfitter – provided 
or served alcohol to an intoxicated Huff. The court of appeals 
reversed without reaching the issue. 398 S.W.3d at 841 n.5. In 
this Court, petitioner Schlumberger argues that it owes no duty 
and cannot be held liable under the Texas Dram Shop Act, and 
the Artheys’ response does not address any state law claim. We 
agree that Schlumberger is not a “provider” within the meaning 
of the Act. See TEX. ALCO. BEV. CODE § 2.01(1) (“ ‘Provider’ means 
a person who sells or serves an alcoholic beverage under author-
ity of a license or permit issued under the terms of this code or 
who otherwise sells an alcoholic beverage to an individual.”). 
The trial court therefore did not err in granting summary 
judgment on this ground. 
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law applies and that fact issues precluded summary 
judgment.10 

 We granted Schlumberger’s petition for review.11 

 
II 

A 

 The parties agree that for maritime law to apply, 
the Artheys’ action must lie within admiralty jurisdic-
tion.12 The test for determining admiralty jurisdiction 
over tort claims has evolved, as recounted by the 
United States Supreme Court in Jerome B. Grubart, 
Inc. v. Great Lakes Dredge & Dock Co.13 Traditionally, 
“whether the tort occurred on navigable waters” was 

 
 10 398 S.W.3d at 837, 841. 
 11 57 Tex. Sup. Ct. J. 53 (Nov. 22, 2013). 
 12 See Texaco Ref. & Mktg., Inc. v. Estate of Dau Van Tran, 
808 S.W.2d 61, 64 (Tex. 1991) (“Where applicable and properly 
invoked, general maritime law preempts state causes of action 
and remedies, consistent with the longstanding desire of Con-
gress and the judiciary to achieve uniformity in the exercise of 
admiralty jurisdiction pursuant to the U.S. Constitution, art. 3, 
§ 2, cl. 1. The ‘saving to suitors’ clause of 28 U.S.C. 1333(1) 
permits state courts to adjudicate maritime actions ‘constrained 
by the “reverse-Erie” doctrine which requires that substantive 
remedies afforded by States conform to governing federal 
maritime standards.’ ”) (citations omitted); see also Stier v. 
Reading & Bates Corp., 992 S.W.2d 423 (Tex. 1999). 
 13 513 U.S. 527, 531-534, 547-548, 115 S. Ct. 1043, 130 
L. Ed. 2d 1024 (1995) (holding that district court had admiralty 
jurisdiction over barge owner’s Limitation Act suit). 
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conclusive.14“If it did, admiralty jurisdiction followed; 
if it did not, admiralty jurisdiction did not exist.”15 
Now, 

 a party seeking to invoke federal admi-
ralty jurisdiction . . . over a tort claim must 
satisfy conditions both of location and of con-
nection with maritime activity. A court apply-
ing the location test must determine whether 
the tort occurred on navigable water or 
whether injury suffered on land was caused 
by a vessel on navigable water. The connec-
tion test raises two issues. A court, first, 
must assess the general features of the type 
of incident involved to determine whether 
the incident has a potentially disruptive im-
pact on maritime commerce. Second, a court 
must determine whether the general charac-
ter of the activity giving rise to the incident 
shows a substantial relationship to tradi-
tional maritime activity.16 

Schlumberger is entitled to summary judgment only 
if it established as a matter of law that, under these 
tests, the Artheys’ action is not within admiralty 
jurisdiction. 

   

 
 14 Id. at 531-532. 
 15 Id. 
 16 Id. at 534 (citations, quotation marks, and related 
punctuation omitted). 
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B 

 The evidence clearly presents a factual dispute 
over whether the Artheys can satisfy the location test. 
Schlumberger argues that there is no evidence that 
Huff was drinking alcoholic beverages on the boat the 
morning of the accident, or even that alcoholic bever-
ages were present, or if they were, that Schlumberger 
furnished them. But the Artheys’ expert’s analysis of 
the level of Huff ’s intoxication at the time of the 
accident is some evidence that he must have been 
drinking on the boat. And even if there is no evidence 
that Schlumberger provided alcoholic beverages on 
Huff ’s boat Friday morning, Ney was present and 
could see Huff ’s condition. If Schlumberger had a 
duty under maritime law to prevent Huff from drink-
ing just before driving home, Ney’s failure to take any 
action is at least some evidence that the duty was 
breached on the boat.17 

   

 
 17 Schlumberger does not question that the bay where the 
party was fishing was navigable, or that any liability for a tort 
falling within admiralty jurisdiction would extend to the injuries 
and damages suffered by the Artheys on land. See 46 U.S.C. 
§ 30101(a) (“The admiralty and maritime jurisdiction of the 
United States extends to and includes cases of injury or damage, 
to person or property, caused by a vessel on navigable waters, 
even though the injury or damage is done or consummated on 
land.”). 
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C 

 Applying the two-part connection test is more 
difficult. Both parts of the test require an examina-
tion of the general character of the incident and the 
activity giving rise to it, not the specifics.18 

 This focus on the general character of 
the activity is, indeed, suggested by the na-
ture of the jurisdictional inquiry. Were courts 
required to focus more particularly on the 
causes of the harm, they would have to de-
cide to some extent the merits of the causa-
tion issue to answer the legally and 
analytically antecedent jurisdictional ques-
tion.19 

The first part of the connection test asks whether an 
incident, described “at an intermediate level of possi-
ble generality”, has a potentially disruptive impact on 
maritime commerce.20 The second part asks 

 whether the general character of the activ-
ity giving rise to the incident shows a sub-
stantial relationship to traditional maritime 
activity [, that is] whether a tortfeasor’s ac-
tivity, commercial or noncommercial, on nav-
igable waters is so closely related to activity 
traditionally subject to admiralty law that 

 
 18 Grubart, 513 U.S. at 538-540. 
 19 Sisson v. Ruby, 497 U.S. 358, 364-365, 110 S. Ct. 2892, 
111 L. Ed. 2d 292 (1990). 
 20 Grubart, 513 U.S. at 538-539. 
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the reasons for applying special admiralty 
rules would apply in the suit at hand.21 

Grubart derived this connection test from two prior 
cases, Foremost Insurance Co. v. Richardson22 and 
Sisson v. Ruby,23 and we look to those three cases for 
guidance in applying the test. 

 In Foremost, two small “pleasure boats” collided, 
one used for riding and water-skiing and the other a 
bass boat.24 The Supreme Court described the inci-
dent as “a collision between boats on navigable wa-
ters” and the activity giving rise to the incident as 
“navigation”.25 The Court rejected arguments that a 
collision between boats not engaged in commerce 
could not disrupt commerce, and that the use of the 
boats was not a traditional maritime activity to which 
uniform rules of admiralty should apply. 

 The federal interest in protecting mari-
time commerce cannot be adequately served 
if admiralty jurisdiction is restricted to those 

 
 21 Id. at 539. 
 22 457 U.S. 668, 102 S. Ct. 2654, 73 L. Ed. 2d 300 (1982) 
(holding that complaint by decedent’s beneficiaries, based on a 
collision between two small vessels, stated a claim within the 
admiralty jurisdiction of the federal courts). 
 23 497 U.S. 358, 110 S. Ct. 2892, 111 L. Ed. 2d 292 (1990) 
(holding that district court had admiralty jurisdiction over yacht 
owner’s Limitation Act claim). 
 24 Foremost, 457 U.S. at 670-671; id. at 678 (Powell, J., 
dissenting). 
 25 Id. at 675. 
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individuals actually engaged in commercial 
maritime activity. This interest can be fully 
vindicated only if all operators of vessels on 
navigable waters are subject to uniform rules 
of conduct. . . . For example, if these two 
boats collided at the mouth of the St. Law-
rence Seaway, there would be a substantial 
effect on maritime commerce, without regard 
to whether either boat was actively, or had 
been previously, engaged in commercial ac-
tivity. Furthermore, admiralty law has tradi-
tionally been concerned with the conduct 
alleged to have caused this collision by virtue 
of its “navigational rules – rules that govern 
the manner and direction those vessels may 
rightly move upon the waters.” The potential 
disruptive impact of a collision between 
boats on navigable waters, when coupled 
with the traditional concern that admiralty 
law holds for navigation, compels the conclu-
sion that this collision between two pleasure 
boats on navigable waters has a significant 
relationship with maritime commerce.26 

The Court added: 

 Not every accident in navigable waters 
that might disrupt maritime commerce will 
support federal admiralty jurisdiction. In 
[Executive Jet Aviation, Inc. v. Cleveland, 409 
U.S. 249, 93 S. Ct. 493, 34 L. Ed. 2d 454 
(1972)], for example, we concluded that the 
sinking of the plane in navigable waters did 

 
 26 Id. at 674-675 (emphasis in original). 



App. 12 

not give rise to a claim in admiralty even 
though an aircraft sinking in the water could 
create a hazard for the navigation of com-
mercial vessels in the vicinity. However, 
when this kind of potential hazard to mari-
time commerce arises out of activity that 
bears a substantial relationship to tradition-
al maritime activity, as does the navigation 
of the boats in this case, admiralty jurisdic-
tion is appropriate.27 

 In Sisson, a yacht docked at a marina caught fire 
around its washer/dryer unit and damaged neighbor-
ing vessels and the marina.28 The Supreme Court 
described the incident as “a fire on a vessel docked at 
a marina on navigable waters”.29 This, the Court said, 
“plainly satisf[ies] the requirement of potential 
disruption to commercial maritime activity.”30 The 
Court described the activity giving rise to the incident 
as “the storage and maintenance of a vessel at a 
marina on navigable waters.”31 

 Clearly, the storage and maintenance of 
a vessel at a marina on navigable waters is 

 
 27 Id. at 675 n.5. 
 28 Sisson, 497 U.S. at 360; see also Grubart, 513 U.S. at 541 
(Sisson did not consider the activities of the washer/dryer 
manufacturer; the actions of the boat owner supplied the 
necessary substantial relationship to traditional maritime 
activity). 
 29 Sisson, 497 U.S. at 363. 
 30 Id. 
 31 Id. at 365. 
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substantially related to “traditional mari-
time activity” given the broad perspective 
demanded by the second aspect of the test. 
Docking a vessel at a marina on a navigable 
waterway is a common, if not indispensable, 
maritime activity. At such a marina, vessels 
are stored for an extended period, docked to 
obtain fuel or supplies, and moved into and 
out of navigation. Indeed, most maritime 
voyages begin and end with the docking of 
the craft at a marina. We therefore conclude 
that, just as navigation, storing and main-
taining a vessel at a marina on a navigable 
waterway is substantially related to tradi-
tional maritime activity.32 

 In Grubart, a contractor using a crane on a barge 
to replace wooden pilings around the piers of several 
bridges across the Chicago River punched through 
the river bottom into a freight tunnel, resulting in the 
flooding of several buildings.33 The Supreme Court 
described the incident as “damage by a vessel in 
navigable water to an underwater structure”.34 “So 
characterized,” the Court continued, 

 there is little question that this is the 
kind of incident that has a “potentially dis-
ruptive impact on maritime commerce.” As it 
actually turned out in this suit, damaging a 
structure beneath the riverbed could lead to 

 
 32 Id. at 367. 
 33 Grubart, 513 U.S. at 529-530. 
 34 Id. at 539. 
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a disruption in the water course itself [be-
cause of an eddy that formed in the river 
above the leak]; and, again as it actually 
happened, damaging a structure so situated 
could lead to restrictions on the navigational 
use of the waterway during required re-
pairs.35 

The Supreme Court described the activity leading to 
the incident as “repair or maintenance work on a 
navigable waterway performed from a vessel”.36 
“Described in this way,” the Court explained, “there is 
no question that the activity is substantially related 
to traditional maritime activity, for barges and simi-
lar vessels have traditionally been engaged in repair 
work similar to what Great Lakes contracted to 
perform here.”37 

 In all three cases, the Supreme Court concluded 
that the connection test for admiralty jurisdiction had 
been met. Applying the same approach, we reach the 
opposite conclusion in this case. 

 The incident here, generally described, is the 
consumption of alcoholic beverages by guests aboard 
small, chartered fishing boats on navigable waters. 
The question, according to Grubart, is “whether the 
incident [can] be seen within a class of incidents that  
 

 
 35 Id. 
 36 Id. at 540. 
 37 Id. 
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posed more than a fanciful risk to commercial ship-
ping.”38 It cannot. Such consumption poses no threat 
to navigation because the guests do not operate the 
boat; the guide does. Indeed, as actually happened in 
this case, a guest consuming alcoholic beverages may 
be likely to fall asleep, and thus be unlikely to disrupt 
anything. Should a guest fall overboard because of his 
impairment, he is likely to be rescued immediately by 
others on the boat or not at all. In either event, the 
possibility of the need for rescue operations disrupt-
ing water traffic in the area is remote. Drinking while 
fishing, if not a time-honored tradition, is certainly 
common enough that, if it posed more than a fanciful 
risk to commercial shipping, reports of disruptions to 
commerce would abound. We think the incident here 
clearly does not meet the first part of the connection 
test. 

 For the second part, the activity in this case was 
the supervision of the consumption of alcoholic bever-
ages by a guest aboard a small, chartered fishing boat 
on navigable waters. We do not think such activity 
could fairly be characterized as substantially related 
to a traditional maritime activity, but even if it could, 
there is no apparent need for applying special, uni-
form admiralty rules in all situations rather than 
individual states’ laws. The need to monitor guests’ 
drinking on small fishing boats does not approach  
the need for standard navigation rules, which the 

 
 38 Id. at 539. 
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Supreme Court found compelling in Foremost.39 
Moreover, as in this case, guests may ordinarily be 
expected to spend a relatively small part of their time 
on the boat. Monitoring alcohol consumption on a 
boat does nothing to control a guest’s consumption 
before boarding and after disembarking. The activity 
in this case, we think, does not satisfy the second part 
of the connection test. 

 The Artheys cite five cases suggesting that 
allegations of failure to monitor the alcohol consump-
tion of gamblers on floating casinos40 and seamen on 
ships41 fall within admiralty jurisdiction. Without 

 
 39 Foremost, 457 U.S. at 675. 
 40 Horak v. Argosy Gaming Co., 648 N.W.2d 137, 145-146 
(Iowa 2002) (stating that a claim for damages caused by a driver 
who became intoxicated on a riverboat casino was “arguably” 
within admiralty jurisdiction); Young v. Players Lake Charles, 
L.L.C., 47 F. Supp. 2d 832, 834-835 (S.D. Tex. 1999) (stating, 
although admiralty jurisdiction was not in dispute, that “the 
incident forming the basis of this action” – a car wreck caused by 
a driver who became intoxicated aboard a riverboat casino – 
“satisfies all the requirements of admiralty jurisdiction”); Bay 
Casino, LLC v. M/V Royal Empress, 199 F.R.D. 464, 466 
(E.D.N.Y. 1999) (stating that “the incident underlying the 
proposed cause of action” – against a drunk driver who became 
intoxicated on a gambling cruise – “satisfies the requirements of 
admiralty jurisdiction”). 
 41 Reyes v. Vantage Steamship Co., 609 F.2d 140 (5th Cir. 
1980) (treating as within admiralty jurisdiction, without discus-
sion, a seaman’s widow’s claim for the death of her husband who 
became intoxicated on board a steamship and jumped overboard, 
trying to swim to a nearby buoy); Thier v. Lykes Bros., Inc., 900 
F. Supp. 864 (S.D. Tex. 1995) (treating as within admiralty 
jurisdiction, without discussion, a seaman’s claim for injuries 

(Continued on following page) 
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expressing a view on whether those cases were cor-
rect insofar as they analyzed the applicability of 
admiralty jurisdiction, we note that, if there is a 
significant risk of disruption of maritime commerce 
posed by the unmonitored consumption of alcoholic 
beverages on large commercial vessels, that risk is far 
greater than when the consumption is by a guest on a 
small fishing boat. And if monitoring consumption is 
substantially related to the operation of such large 
vessels, a traditional maritime activity warranting 
the application of general admiralty rules, the same 
cannot be said of small fishing boats. 

 We therefore conclude that the undisputed facts 
establish, as a matter of law, that the Artheys cannot 
meet the connection test required by Grubart for a 
claim in admiralty, and consequently, maritime law 
does not govern their claim against Schlumberger. 

 
III 

 Social host liability for water recreational activi-
ties is, as the United States Supreme Court has said 
in a related context, at “the intersection of federal 
and state law.”42 Extending maritime law shoreward 

 
while driving to dinner with the captain of a merchant marine 
vessel who had become drunk on board). 
 42 Victory Carriers, Inc. v. Law, 404 U.S. 202, 211-212, 92 
S. Ct. 418, 30 L. Ed. 2d 383 (1971) (citation omitted) (refusing to 
apply maritime law to a longshoreman’s claim for injuries on a 

(Continued on following page) 
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 intrude[s] on an area that has heretofore 
been reserved for state law [and] would raise 
difficult questions concerning the extent to 
which state law would be displaced or 
preempted. . . . In these circumstances, we 
should proceed with caution in construing 
constitutional and statutory provisions deal-
ing with the jurisdiction of the federal courts. 
As the Court declared in Healy v. Ratta, 292 
U.S. 263, 54 S. Ct. 700, 78 L. Ed. 1248 
(1934), . . . “Due regard for the rightful inde-
pendence of state governments, which should 
actuate federal courts, requires that they 
scrupulously confine their own jurisdiction to 
the precise limits which (a federal) statute 
has defined.”43 

Huff ’s consumption of alcoholic beverages on naviga-
ble water was only a part of a business retreat, dur-
ing which he consumed far more on land. 
Schlumberger’s conduct occurred almost entirely on 
land. Applying maritime law to the Artheys’ claim is 
not important to the uniformity of rules governing 
maritime commerce and makes state law regarding 
social host liability non-uniform. Invoking admiralty 
jurisdiction in this case forces a distinction between 
business retreats at hunting lodges and those at 
fishing lodges when in fact there is none. Social host 
liability in all such situations is more a concern of 

 
dock, cited by Exec. Jet Aviation Inc. v. City of Cleveland, 409 
U.S. 249, 272-273, 93 S. Ct. 493, 34 L. Ed. 2d 454 (1972)). 
 43 Victory Carriers, 404 U.S. at 212 
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state law. Today’s decision is faithful to the principles 
of admiralty jurisdiction and also respectful of the 
State’s authority to prescribe legal policy in situations 
like the one presented. 

 The Artheys’ injuries are, of course, as unques-
tionably tragic as Huff ’s conduct was reprehensible, 
and they have had recourse against him. We are 
constrained, however, to determine admiralty juris-
diction using Grubart’s tests, and having done so, we 
conclude that such jurisdiction does not exist in this 
case. The judgment of the court of appeals is there-
fore reversed and judgment rendered for Schlum-
berger. 

 Nathan L. Hecht 

 Chief Justice 

 Opinion delivered: June 20, 2014 
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OPINION 

Opinion by Justice Garza 

 Appellants, Christopher and Denise Arthey, chal-
lenge the trial court’s summary judgment in favor of 
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appellee, Schlumberger Technology Corporation 
(“Schlumberger”), in a personal injury case. By two 
issues, the Artheys contend that the trial court erred 
in granting summary judgment on the basis that 
Schlumberger owed no duty to the Artheys, either 
under general maritime law or the Texas Dram Shop 
Act.1 We reverse and remand. 

 
I. BACKGROUND 

 The accident made the subject of the underlying 
lawsuit occurred on the afternoon of May 16, 2008. 
The Artheys, riding motorcycles, were struck head-on 
by a vehicle driven by David Huff on State Highway 
35 north of Port Aransas, Texas. The Artheys suffered 
severe injuries, with each requiring the amputation 
of a leg. Texas Department of Public Safety officer 
Danny Leon White, who responded to the accident, 
stated that there was no detectable odor of alcohol on 

 
 1 The Texas Dram Shop Act provides in part: 

 Providing, selling, or serving an alcoholic bever-
age may be made the basis of a statutory cause of ac-
tion under this chapter . . . upon proof that: 
 (1) at the time the provision occurred it was 
apparent to the provider that the individual being 
sold, served, or provided with an alcoholic beverage 
was obviously intoxicated to the extent that he pre-
sented a clear danger to himself and others; and 
 (2) the intoxication of the recipient of the alco-
holic beverage was a proximate cause of the damages 
suffered. 

TEX. ALCO. BEV. CODE ANN. § 2.02(b) (West 2007). 
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Huffs person. Nevertheless, witness statements estab-
lished that Huff was driving erratically immediately 
prior to the accident. Moreover, three hours after the 
accident, Huffs blood alcohol content (“BAC”) was 
measured at .25. Huff subsequently pleaded guilty to 
the criminal offense of intoxication assault and was 
placed on community supervision. 

 The Artheys sued Schlumberger and several 
other individuals and entities not parties to this ap-
peal. Schlumberger filed a traditional motion for sum-
mary judgment, arguing that it owed no duty to the 
Artheys as a matter of law. The summary judgment 
evidence established that, at the time of the acci- 
dent, Huff was returning home from a three-day fish- 
ing trip organized by Schlumberger at the Shoal 
Grass Lodge in Port Aransas. Huff, an employee of 
Petrobras America, Inc. (“Petrobras”), was invited by 
Schlumberger to attend the fishing trip. According to 
Winston Hey, the Schlumberger employee who invited 
Huff, “The reason I invited [Huff] is basically to thank 
him for his business and hope to strengthen the bus-
iness relationship.”2 Huff and another Schlumberger 
employee, William Ney, went out on a fishing boat on 
the morning of the accident. The parties dispute 
whether alcohol was served or consumed on that boat. 
It is undisputed, however, that Huff was extremely 

 
 2 Petrobras America had previously purchased software 
from Schlumberger that assisted in interpreting seismic data. 
Huff denied that any business was discussed during the trip. 
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intoxicated at the time he collided with the Artheys 
several hours later. 

 Schlumberger claimed in its summary judgment 
motion that it owed no duty to the Artheys to refrain 
from providing alcohol to Huff. It claims that, al-
though alcohol was provided at the lodge, none was 
provided on the fishing boats and, if individuals 
wished to consume alcohol on the boats, they had to 
bring it themselves.3 Schlumberger noted that Huff, 
in deposition testimony, did not recall consuming al-
cohol on May 16, although he conceded that he was 
“significantly intoxicated” at the time of the accident. 

 The Artheys filed a response that included depo-
sition testimony and an expert affidavit by Ernest D. 
Lykissa, Ph.D. Dr. Lykissa, a clinical and forensic 
toxicologist, stated that he reviewed the deposition 
testimony in the case. He opined: 

 It is my professional opinion that based 
on the above listed reviewed testimonies and 
particularly of the observation of the first re-
sponder DPS Officer Danny Leon White, that 
there was no detectable alcohol smell in Mr. 
Huff ’s breath on May 16, 2008 after the Mo-
tor Vehicle Accident, that Mr. Huff had con-
sumed copious amounts of Ethanol (alcohol) 
drinks (equal to 12 beers or glasses of wine, 

 
 3 As detailed further herein, the evidence showed that in-
dividuals were permitted to take alcohol that was provided by 
Schlumberger at the lodge and bring it onto the fishing boats to 
consume. 
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or ounces of Crown Royal Bourbon Whiskey). 
This is substantiated by the facts that his 
blood alcohol registered 0.25 g/dL (%) 3 hours 
after the accident. The significance of lack of 
obvious alcohol smell to a trained observer is 
that, he had consumed the alcohol [a] long 
time before the accident, which fact places 
him in the boat he was fishing in 2 hours 
prior to the accident. 

 In an “addendum” to his affidavit, Dr. Lykissa 
added: 

 The scientific methodologies utilized by 
my person to arrive at my conclusions are 
based on 0.02g/dL Ethanol burn-off per hour. 
Therefore, the alcohol level measured in a 
blood sample collected of Mr. Huff 3 hours 
after the accident, by utilizing retrograde ex-
trapolation adjust the blood alcohol concen-
tration of Mr. Huff up-to 0.31 g/dL (%). 

 In addition consumption of alcohol con-
taining drinks is associated with a character-
istic odor of alcohol plus drink congeners for 
a period of 1-2 hours post consumption. 
Therefore, the lack of a detectable alcoholic 
breath odor in Mr. Huff by the State Trooper, 
is very significant in a forensic extrapolation 
of the facts, in establishing a timeline for the 
consumption of the 12 drinks that were de-
tectable in Mr. Huff ’s system following the 
accident. 
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 The trial court granted Schlumberger’s motion 
for summary judgment and rendered judgment that 
the Artheys take nothing. This appeal followed. 

 
II. DISCUSSION 

A. Standard of Review 

 To obtain a traditional summary judgment under 
Texas Rule of Civil Procedure 166a(c), a movant must 
establish that there is no genuine issue of material 
fact so that the movant is entitled to judgment as a 
matter of law. W. Invs., Inc. v. Urena, 162 S.W.3d 547, 
550 (Tex. 2005) (citing Lear Siegler, Inc. v. Perez, 819 
S.W.2d 470, 471 (Tex. 1991)). In reviewing a summary 
judgment, we consider the evidence in the light most 
favorable to the non-movant and resolve any doubt in 
the non-movant’s favor. Id. 

 In a negligence case, the existence of a duty is 
typically a threshold question of law which the trial 
court decides based on the particular facts surround-
ing the occurrence in question. Van Horn v. Cham-
bers, 970 S.W.2d 542, 544 (Tex. 1998); Centeq Realty, 
Inc. v. Siegler, 899 S.W.2d 195, 197 (Tex. 1995); Nat’l 
Convenience Stores, Inc. v. Matherne, 987 S.W.2d 145, 
148 (Tex. App. – Houston [14th Dist.] 1999, no pet.). If 
there is no duty, liability for negligence cannot exist. 
Thapar v. Zezulka, 994 S.W.2d 635, 637 (Tex. 1999). 
“[F]actors which should be considered in determining 
whether the law should impose a duty are the risk, 
foreseeability, and likelihood of injury weighed against 
the social utility of the actor’s conduct, the magnitude 
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of the burden of guarding against the injury and con-
sequences of placing that burden on the employer.” 
Nabors Drilling, Inc. v. Escoto, 288 S.W.3d 401, 405 
(Tex. 2009) (citing Otis Eng’g Corp. v. Clark, 668 
S.W.2d 307, 309 (Tex. 1983)). Foreseeability of the 
risk has been called the foremost and dominant 
consideration in the duty analysis. El Chico Corp. v. 
Poole, 732 S.W.2d 306, 311 (Tex. 1987). The test for 
foreseeability is what a party should, under the cir-
cumstances, reasonably anticipate as a consequence 
of its conduct. J.P. Morgan Chase Bank, N.A. v. Tex. 
Contract Carpet, Inc., 302 S.W.3d 515, 533 (Tex. App. 
– Austin 2009, no pet.) (citing Foster v. Denton Indep. 
Sch. Dist., 73 S.W.3d 454, 465 (Tex. App. – Fort Worth 
2002, no pet.)). 

 Though the existence of duty is a question of law 
when all of the essential facts are undisputed, when 
the evidence does not conclusively establish the per-
tinent facts or the reasonable inferences to be drawn 
therefrom, the question becomes one of fact for the 
jury. Bennett v. Span Indus., Inc., 628 S.W.2d 470, 
474 (Tex. App. – Texarkana 1981, writ ref ’d n.r.e.). 

 
B. Jurisdiction 

 In their seventh amended petition, the Artheys 
allege that their claims arise under general maritime 
jurisdiction. See 46 U.S.C. § 30101(a) (2012). A hold-
ing that a particular occurrence is within admiralty 
jurisdiction generally amounts to a holding that the 
law governing that occurrence is substantive maritime 
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law. Crear v. Omega Protein, Inc., 2002 U.S. Dist. 
LEXIS 15759, at *5-6 (E.D. La. Aug. 20, 2002). 
Schlumberger did not specifically address the ap-
plicability of admiralty jurisdiction in its motion for 
summary judgment; nonetheless, we will construe its 
claim of “no duty” broadly. Because the breach alleg-
edly occurred on a vessel and the Artheys’ damages 
occurred on land, it is appropriate to first determine 
whether admiralty jurisdiction is applicable. See id. 

 Section 30101 of title 46 of the United States 
Code provides that “[t]he admiralty and maritime 
jurisdiction of the United States extends to and in-
cludes cases of injury or damage, to person or prop-
erty, caused by a vessel on navigable waters, even 
though the injury or damage is done or consummated 
on land.” 46 U.S.C. § 30101(a). To determine the ap-
plicability of admiralty jurisdiction, the United States 
Supreme Court has devised a two-pronged test which 
focuses on both the location of the incident in ques-
tion and the connection between the incident and the 
federal interest in the protection of maritime com-
merce. See Jerome B. Grubart, Inc. v. Great Lakes 
Dredge & Dock Co., 513 U.S. 527, 534, 115 S. Ct. 
1043, 130 L. Ed. 2d 1024 (1995). Under the first prong, 
the “location” test, a court must determine whether 
the tort occurred on navigable water or whether 
the injury suffered on land was caused by a vessel 
on navigable water. Id.; see Young v. Players Lake 
Charles, LLC, 47 F. Supp. 2d 832, 834 (S.D. Tex. 
1999). Under the second prong, the “connection” test, 
the court must consider two issues: (1) whether, based 
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on the “general features of the type of accident in-
volved,” the incident has a “potentially disruptive im-
pact on maritime commerce”; and (2) whether the 
general character of the activity giving rise to the in-
cident bears a “substantial relationship to traditional 
maritime activity.” Grubart, 513 U.S. at 534 (citing 
Sisson v. Ruby, 497 U.S. 358, 364 n.2, 110 S. Ct. 2892, 
111 L. Ed. 2d 292 (1990)); see id. at 547 (recognizing a 
presumption in favor of “seeing jurisdiction as the 
norm when the tort originates with a vessel in navi-
gable waters, and in treating departure from the 
locality principle as the exception”). In this case, the 
tort alleged is the provision of excess alcohol on the 
fishing boat that resulted in Huff ’s intoxication and 
the general activity giving rise to the incident is the 
sponsored fishing trip. 

 
1. The Location Prong 

 Historically, admiralty jurisdiction hinged exclu-
sively on location. See id. at 531-32. “The traditional 
test for admiralty tort jurisdiction asked only wheth-
er the tort occurred on navigable waters. If it did, 
admiralty jurisdiction followed; if it did not, admiral-
ty jurisdiction did not exist.” Id. The locality issue 
was addressed with Congress’s passage of the Exten-
sion of Admiralty Jurisdiction Act. See 46 U.S.C. 
§ 30101. After the Extension Act, the “location” test is 
satisfied if the act occurred on navigable water or if 
the injury suffered on land was caused by a vessel on 
navigable waters. Id. § 30101(a); see Grubart, 513 
U.S. at 534. Although the Artheys’ injuries occurred 
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on land, the jurisdictional focus is on the activity that 
“caused” the injury, regardless where or when the 
injury manifests itself or is “consummated.” See 46 
U.S.C. § 30101; Grubart, 513 U.S. at 535-46 (rejecting 
the argument that the property damage at issue in 
that case “must be close in time and space to the 
activity that caused it”); see also In re Asbestos Litig., 
2012 Del. Super. LEXIS 177, at *18 (Del. Super. Ct. 
Feb. 15, 2012). 

 Courts have routinely held that admiralty juris-
diction applies in cases involving passengers who are 
served excessive amounts of alcohol on vessels, and 
after disembarking, are involved in on-shore automo-
bile accidents. See, e.g., Bay Casino, L.L.C. v. M/V 
Royal Empress, 199 F.R.D. 464, 465 (E.D.N.Y. 1999) 
(finding location prong satisfied where claims arose 
from motor vehicle accident but alleged negligence 
was “the provision of large amounts of alcohol to an 
underage customer attending [a] gambling cruise”); 
Young, 47 F.Supp.2d at 834 (finding location prong 
satisfied where “the alleged negligence, the serving 
of copious amounts of alcohol on the casino boat, oc-
curred on navigable waters”); Horak v. Argosy Gam-
ing Co., 648 N.W.2d 137, 145 (Iowa 2002) (finding 
location prong satisfied in automobile accident case 
where the “harm complained of – the sale and service 
of alcohol to an intoxicated adult – occurred on a ves-
sel”). Here, the provision of alcohol is alleged to have 
taken place on the fishing boat; if that allegation is 
correct, the tort occurred on navigable waters and 
the case will sound in admiralty. Considering the 
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evidence in the light most favorable to the Artheys, 
see W. Invs., Inc., 162 S.W.3d at 550, we conclude that 
the first prong of the Grubart test has been met. 

 
2. The Connection Prong 

 The first issue under the connection prong re-
quires us to consider the potential for a disruptive 
impact on maritime commerce. Grubart, 513 U.S. at 
534. In Grubart, the United States Supreme Court 
stated that, for purposes of the disruptive impact 
factor, the incident at issue must be defined at an 
“intermediate level of possible generality” by “ask[ing] 
whether the incident could be seen within a class of 
incidents that posed more than a fanciful risk to 
commercial shipping.” Id. at 538, 115 S. Ct. 1043. 
Defining the incident at an “intermediate level of 
possible generality,” the Young court found that the 
provision of “copious amounts of alcohol” to passen-
gers on a boat was a potentially negligent condition 
affecting passengers aboard the vessel. Young, 47 
F. Supp. 2d at 834 (noting that “[i]t is not difficult to 
imagine a slightly different scenario from the case at 
bar in which an intoxicated passenger falls down a 
stairway or into the water. . . . Such an incident could 
lead to a disruption as rescue crews attempt to locate 
and save the passenger or search for his body”). 

 The second issue of the connection prong consid-
ers “whether the general character of the activity 
giving rise to the incident shows a substantial rela-
tionship to traditional maritime activity.” Grubart, 
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513 U.S. at 539. The relevant activity “is defined not 
by the particular circumstances of the incident, but 
by the general conduct from which the incident 
arose.” Sisson, 497 U.S. at 364. We must ask whether 
the alleged tortfeasor’s activity “on navigable waters 
is so closely related to activity traditionally subject to 
admiralty law that the reasons for applying special 
admiralty rules would apply in the suit at hand.” 
Grubart, 513 U.S. at 539-40. “Navigation of boats in 
navigable waters clearly falls within the substantial 
relationship.” Id. at 540 (citing Foremost Ins. Co. v. 
Richardson, 457 U.S. 668, 675, 102 S. Ct. 2654, 73 
L. Ed. 2d 300 (1982)); see In re Asbestos Litig., 2012 
Del. Super. LEXIS 177, at *22-23. Here, the spon-
sored fishing boat is similar to cruise and sightseeing 
vessels that regularly transport passengers over nav-
igable waters. Courts have consistently stated that 
torts on such vessels satisfy the traditional maritime 
activity requirement. Young, 47 F.Supp.2d at 835 
(citing Palmer v. Fayard Moving & Transp. Corp., 930 
F.2d 437, 441 (5th Cir. 1991); Butler v. Am. Trawler 
Co., 887 F.2d 20, 21-22 (1st Cir. 1989); Carey v. 
Bahama Cruise Lines, 864 F.2d 201, 207 (1st Cir. 
1988); Luby v. Carnival Cruise Lines, 633 F. Supp. 40, 
41 n.2 (S.D. Fla. 1986); Palmer v. Ribax, 407 F. Supp. 
974, 978-79 (D. Fla. 1976)). 

 Viewing the facts in this case at the level of gen-
erality that the Supreme Court requires, and in light 
of the presumption in favor of finding maritime ju-
risdiction over injuries caused by or on vessels in 
navigable waters, see Grubart, 513 U.S. at 537, we 
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conclude that the connection prong of the Grubart 
test is met. The type of activity at issue in this case 
poses a risk of potential disruption of maritime com-
merce that is more than merely “fanciful,” Grubart, 
513 U.S. at 539, and the activities of Schlumberger in 
sponsoring fishing trips can be viewed as bearing a 
substantial relationship to traditional maritime 
activities. Because both the location and connection 
prongs of the Grubart test are met, this case falls 
within maritime jurisdiction. 

 Federal maritime law therefore governs the sub-
stantive law of this case. See Crear, 2002 U.S. Dist. 
LEXIS 15759, at *5-6. Federal courts exercising ad-
miralty jurisdiction have recognized that a defendant 
can be held liable at maritime law for providing 
alcohol without adequate supervision. In Thier v. 
Lykes Bros., 900 F. Supp. 864, 866 (S.D. Tex. 1995), 
plaintiff Fred Thier, an employee on a vessel owned 
by the defendants, was seriously injured in a one-car 
accident that occurred shortly after the car left the 
dock where the vessel was berthed. The chief officer 
of the vessel, Robert Borzi, was driving the car and 
died as a result of the crash. Id. At the time of the 
crash, Borzi was legally intoxicated. Id. The federal 
district court found that Borzi consumed the alcohol 
while he was on the vessel. Id. at 869. The court con-
cluded that the defendants, the owners of the vessel, 
were “negligent in operating a floating dram shop 
with insufficient supervision to prevent Mr. Borzi 
from becoming intoxicated while on the vessel, and 
this negligence was a proximate and producing cause 
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of [Thier]’s damages.” Id. at 878. The defendants 
“were negligent in failing to monitor alcohol consump-
tion onboard, fostering a party atmosphere, and fail-
ing to prohibit drunk officers from driving. . . .” Id. at 
879. Accordingly, regardless of whether Thier or Borzi 
were in the course and scope of their employment at 
the time of crash, the defendants were “completely 
liable, jointly and severally, to [Thier] for his damages 
sustained as a result of the subject incident. . . .” Id.; 
see Young, 47 F. Supp. 2d at 835; see also Reyes v. 
Vantage S.S. Co., 609 F.2d 140, 141-46 (5th Cir. 1980) 
(holding that plaintiff could maintain an action for 
negligent rescue and stating that, in assessing the 
plaintiffs contributory negligence, the lower court must 
consider the defendant’s role in operating a “floating 
dram shop” from which crew members obtained in-
toxicants with no supervision). 

 
C. Summary Judgment Evidence 

 We now review the summary judgment evidence 
to determine whether Schlumberger established as a 
matter of general maritime law that it owed no duty 
to the Artheys. The summary judgment evidence in-
cluded excerpts from the depositions of Huff, Hey, and 
Ney. It also included the transcript from the punish-
ment phase of Huffs criminal trial after his plea of 
guilty, and documents and information emailed to 
Huff. 

 Hey is a salesperson for Schlumberger. Hey had 
spoken to Huff in the past about Schlumberger 
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products that he would like to sell to Petrobras. Hey 
asked Huff via email whether he was interested in 
going on the fishing trip. Subsequently Huff received 
an invitation from Cindy Hassler of Schlumberger. 
Although Huff denied that any business was dis-
cussed on the fishing trip, there is no question that 
the purpose of the trip was to foster the business 
relationship between Huff and Sclumberger. The trip 
was sponsored by Schlumberger and no friends of 
Huff went on the trip. Hey testified that the reason 
Huff was invited was to thank him for his business 
and to strengthen the business relationship. An email 
dated April 24, 2008, from Hassler set forth guide-
lines for who should be invited on the trip: “Slots are 
for clients and account managers. (1) Clients who 
have done significant business (revenue) over last six 
to 12 months. (2) Clients who will be doing significant 
business in 2008.” 

 Huff stated in his deposition that he is a geophys-
icist and exploration manager. At the time of his dep-
osition, Huff had been employed by Petrobras for 
nearly eight years. Huff stated that he believes there 
were six people on the Schlumberger trip; at least 
three were from Schlumberger. There were no other 
people staying at the Shoal Grass Lodge other than 
those that were part of the trip. 

 Huff arrived at the Shoal Grass Lodge on Wed-
nesday evening. He ate dinner there. There was an 
open bar at the lodge. Huff had a drink about an hour 
after he arrived on Wednesday. He drank bourbon 
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and wine. The meal and liquor were provided free of 
charge. 

 Huff stated that there was no alcohol available 
directly on board the boat: “If you wanted some 
[alcohol], you had to – you had to physically go and 
get it from either the bar – from the bar or your own 
if you brought some.” Huff recalled “several people 
getting a bag of ice and putting beers in the bag of 
ice” on Thursday to take on the boat. He conceded 
that “[t]here was some beer on the boat.” He thought 
there was some heavy drinking going on Thursday on 
the boat, and he did not recall any reason to believe it 
was any different on Friday. 

 Huff did not dispute that he was driving the 
vehicle that collided with the Artheys’ motorcycle 
while significantly intoxicated, although he had no 
recollection of doing so. He did not remember consum-
ing alcohol on Friday or driving from Aransas Pass to 
the site of the accident. Huff thought he remembered 
walking to the dock that morning, and he thought he 
remembered catching a fish. 

 Ney met Huff on the fishing trip; he had not met 
him before. On Friday, Ney, Huff and the boat captain 
went out on the boat to fish. Ney recalls that they 
fished for about three or four hours and returned to 
the dock around 12:30 or 1:00 p.m. The fish were 
cleaned at the dock. He left the lodge before Huff did. 
Ney testified: “I know that he did not drink hard 
alcohol on the boat but there were cans on the boat.” 
When asked if there was beer on the boat, Ney stated, 
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“I do not remember beer being on the boat on Friday. 
I know there was beer on the boat on Thursday and 
that I had one on the – on the boat on Thursday. I do 
not know about Friday.” Ney testified that Huff spent 
most of his time on the boat sleeping. Ney stated: 

 I woke him up to catch the fish. . . . 
When a fish was hooked, I would wake him 
up; and then he’d reel – reel in the fish. . . . I 
recall seeing him drinking, but it was out of 
something in a koozie4 on the boat but what 
was in that koozie, I don’t know, because he 
put it in the koozie. 

Ney agreed that as the host of the event, Schlumberger 
could have decided not to permit beer or alcohol on 
the boat. He acknowledged that Schlumberger con-
trolled who was on the boat, what was served on the 
boat, and how long they remained on the boat. 

 Officer White investigated the crash. When he 
first arrived on scene, he spoke with Huff and other 
witnesses. He suspected intoxication based on wit-
ness accounts. However, while talking to Huff, he 
could not smell alcohol on his breath so he obtained 
Huff ’s medical records. The medical records included 
an analysis of the blood sample that was drawn at the 
hospital where Huff was taken following the incident. 

 
 4 A koozie is a fabric or foam device that is designed to in-
sulate a beverage can or bottle. Wikipedia, “Beer Koozie,” http:// 
en.wikipedia.org/wiki/Beer_koozie (last visited August 15, 2012). 
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Huffs BAC was .25 approximately three hours after 
the crash. 

 Dr. Lykissa, a clinical and forensic toxicologist, 
provided an affidavit in support of the Artheys’ re-
sponse to Schlumberger’s motion for summary judg-
ment. As set forth above, Dr. Lykissa performed an 
analysis to determine Huffs BAC at the time of the 
collision, and he also conducted forensic analysis to 
determine the time frame in which the alcohol was 
actually consumed by Huff. Based on the rate of elim-
ination, Dr. Lykissa determined that Huffs BAC at 
the time of the accident – 2:34 p.m. – was .31. Accord-
ing to Dr. Lykissa, the fact that the Officer White was 
unable to smell alcohol on Huff indicates that Huff 
was not drinking within one hour prior to the acci-
dent. According to the evidence, the earliest Huff got 
off the water was 12:30 p.m. 

 Dr. Lykissa’s [sic] stated that, in the one hour 
between when he got off the boat, at 12:30 p.m., and 
1:30 p.m., when he departed, Huff would have had to 
consume at least twelve drinks in order to attain a 
BAC of .31. In Dr. Lykissa’s opinion, Huff could not 
have consumed twelve or more drinks in that hour; if 
he had done so, he would likely have become so sick 
and incapacitated so as not to have been able to drive 
himself to the scene of the accident, roughly 40 miles 
from where he got off the water, by 2:34 p.m. This 
analysis led Dr. Lykissa to opine that Huff became 
intoxicated over a greater period of time – that is, 
over more than the one hour between 12:30 and 1:30 
  



App. 38 

– which means that he would have reached a BAC of 
.31 while still on the water, prior to docking around 
12:30 p.m. According to Dr. Lykissa, being unable to 
stay awake is a classic symptom of high-level intoxi-
cation that is often exhibited by those whose BAC 
climbs above the .2 level towards the .3 level. 

 The invitation sent by Schlumberger described 
the trip as a “two-day fishing get-away at Shoal Grass 
Lodge.” The invitation described the lodge as “a 
10,000 square feet facility [with] 12 bedrooms, a game 
room and a great room, bar, commercial kitchen and a 
large conference room. . . . The lodge has a gorgeous 
great room looking out of Aransas Bay with an open 
bar which is included.” (Emphases added.) The invi-
tation also included the following schedule: 

 May 14 Arrive Shoal Grass Lodge for 
check-in after 3:00 p.m., where you can relax, 
and enjoy the view and open bar from the 
great room with dinner and appetizers in the 
evening. Pier fishing options out back. 

 May 15 After breakfast, you’ll be met at 
the private docket [sic] (right out back) for a 
day of fishing with three anglers per boat. 
You’ll enjoy lunch on the water and be back 
in time for an afternoon cocktail to watch the 
sunset. Cocktails and dinner will be served 
in the evening. 

 May 16 After breakfast, you’ll be met for 
a second day of guided fishing from which 
you’ll return based on travel arrangements 
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in time to catch your flight or ride home. 
Check-out will be between 1 and 2 p.m. 

(Emphases added.) The questionnaire sent to partici-
pants for the “Schlumberger Fishing Fling” asked for 
name, arrival time, angling experience, preferred 
reels, preferred fishing method, and preferred liquors. 

 The invoice to Schlumberger from Fishing Tackle 
Unlimited reflected that the price charged to 
Schlumberger included liquor at the lodge. It also 
stated: “Not included: . . . alcohol for the boat (We 
can set this up ahead of time but is done separately 
from the lodge). . . . ” 

 In an email dated May 13, 2008, Hassler stated 
that she had reviewed the contract, “including alco-
hol, tips, etc.” She further stated: “Shoal Grass Lodge 
has an open bar and that is included in our package. 
The lodge does not provide alcohol on the boats so if 
anyone wants beer while they are out on the water, 
get with Andy [Packmore] and he can help to make 
that happen.” Packmore stated in an answer to an 
interrogatory that “Shoal Grass Lodge served alcohol 
from an open bar as part of the package purchased by 
Schlumberger.” 

 The summary judgment evidence established 
that Huff was drinking an unknown beverage from 
cans on the boat and was having trouble staying 
awake; that Huff was extremely intoxicated at the 
time he got off the boat; and that Schlumberger rep-
resentatives, through their emails and invitations, 
encouraged alcohol consumption during the entire 
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trip, including while fishing from boats. This evidence 
raised a genuine issue of material fact as to whether 
Schlumberger allowed a “party atmosphere” to pre-
vail during the entire fishing trip, whether Huff 
became intoxicated while on the boat, and whether 
Schlumberger operated a “floating dram shop” that 
resulted in Huffs intoxication. See Thier, 900 F. Supp. 
at 866; Reyes, 609 F.2d at 141-46. If these facts are 
proven true, then Schlumberger owed a duty of or-
dinary care to the Artheys under maritime law. See 
Young, 47 F. Supp. 2d at 835. 

 Because a fact issue existed regarding Schlum-
berger’s duty to the Artheys, summary judgment was 
improper. See Mitchell v. Mo.-Kan.-Tex.R.R. Co., 786 
S.W.2d 659, 662 (Tex. 1990) (“While foreseeability as 
an element of duty may frequently be determined as 
a matter of law, in some instances it involves the 
resolution of disputed facts or inferences which are 
inappropriate for legal resolution.”), overruled on 
other grounds by Union Pac. R.R. Co. v. Williams, 85 
S.W.3d 162 (Tex. 2002). The Artheys’ first issue is 
sustained.5 

   

 
 5 In light of our conclusion that maritime jurisdiction ap-
plies, we need not address the Artheys’ second issue, in which 
they argue that summary judgment was improper under the 
Texas Dram Shop Act. See TEX. R. APP. P. 47.1. 
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III. CONCLUSION 

 We reverse the trial court’s summary judgment 
and remand for further proceedings consistent with 
this opinion. 

 /s/ Dori Contreras Garza 

 DORI CONTRERAS GARZA 

 Justice 

 
 Dissenting Opinion by 

 Justice Rose Vela. 

 Delivered and filed the 

 8th day of November, 2012. 

DISSENT BY: Justice Vela 

 
DISSENT 

DISSENTING OPINION 

Dissenting Opinion by Justice Vela 

 Because I would hold that Schlumberger had no 
duty to the Artheys under the Texas Dram Shop Act 
and I disagree that general maritime law applies to 
the facts of this case, I would affirm the summary 
judgment. Thus, I respectfully dissent. 
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A. Maritime Jurisdiction 

 I disagree with the majority’s conclusion that 
federal maritime law governs the substantive law in 
this case. In determining if there is maritime juris-
diction, I agree with the majority that we look to 
whether the tort occurred on navigable water or if the 
injury suffered on land was caused by a vessel on 
navigable waters. 

 Here, there was summary judgment evidence 
that there was alcohol on the fishing boat the day 
before the accident. There was nothing in the record 
to indicate that there was any regulation or law pro-
hibiting the consumption of alcohol by passengers on 
leisure fishing boats. The summary judgment record 
contains no evidence that the alcohol that was con-
sumed on the boat the day before the accident was 
provided either by Schlumberger or Andy Packmore, 
the travel agent and guide for the trip. 

 There was evidence that Huff was drinking some-
thing from unidentified cans on the boat on the day 
of the accident, but, again, no evidence that the cans 
he drank from were provided by Schlumberger or 
Packmore, or even that the cans contained alcohol. 
And, in fact, all of the evidence in the record estab-
lished that if individuals wanted to drink alcohol on 
the boats, they were required to bring it themselves. 
It is undisputed Schlumberger did not provide it. Ab-
sent any evidence that Schlumberger or Packmore 
served alcohol on the boat, there is no evidence 
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that the tort occurred or originated on navigable 
water. 

 The majority points to the testimony of William 
Ney, a Schlumberger employee, who agreed that as 
host of the event, Schlumberger could have decided 
not to permit alcohol on the boat. That is different, 
however, from a scenario where Schlumberger actu-
ally served or provided alcohol on the boat. The ma-
jority also relies on testimony regarding Huff ’s blood 
alcohol level, thus concluding that Huff had been 
drinking on the water. I agree that Huff may have 
been drinking on the boat. Again, this does not estab-
lish that Schlumberger provided alcohol to Huff, nor 
does it make this a maritime case. Under the cir-
cumstances here, it was Huff ’s conduct, whether 
deemed criminal, reckless, or negligent, that caused 
this tragic accident. 

 The majority likens this case to those cases 
where passengers are served excessive amounts of 
alcohol on gambling boats and are subsequently in-
volved in off-shore accidents. See Young v. Players 
Lake Charles, L.L.C., 47 F. Supp. 2d 832 (S.D. Tex. 
1999). In Young, former District Judge Kent, held 
that admiralty jurisdiction applied. There was appar-
ently no dispute in Young that the boat owner served 
“copious amounts of alcohol to the boat patrons.” Id. 
at 834. In that case, the owners of the casino boats 
provided alcohol most likely as an incentive for gam-
bling. And, in Young, the lawsuit was brought against 
the vessel owners, not a fishing trip sponsor that 
neither owned nor staffed the boat. 
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 In Reyes v. Vantage Steamship Co., Inc., the Fifth 
Circuit Court of Appeals found that the ship operated 
a “floating dram shop,” noting that it sold large quan-
tities of alcohol to the crew. 609 F.2d 140, 142 (5th 
Cir. 1980). Similarly, in Thier v. Lykes Bros., Inc., the 
ship owner was found to be negligent for failing to 
monitor the alcohol consumption of its crew. 900 
F. Supp. 864, 870 (S.D. Tex. 1995). In Reyes, the de-
fendant ship owner was selling the alcohol; in Thier, 
the court found that the individual who caused the 
accident was acting in the scope of his employment at 
the time of the accident. The court stated that as the 
owners of the ship, the defendants were negligent 
in failing to use due diligence to ensure that no in-
toxicated crew members were on board in violation of 
federal regulations. Id. I do not find these cases ap-
plicable and would hold this case does not invoke 
maritime jurisdiction. 

 
B. Duty Under Texas Law 

 I also would hold that there is no duty under 
Texas law. However, because the majority does not 
address the applicability of Texas law I will not ad-
dress liability under the dram shop statute here. 

 In sum, I would hold Schlumberger established 
as a matter of law that it owed no duty to the Artheys 
under Texas law and this case should not be governed 
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by maritime law. I would affirm the judgment of the 
trial court. 

 ROSE VELA 

 Justice 

 Delivered and filed the 

 8th day of November, 2012. 
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CAUSE NO. 2008-10-10823 
 
CHRISTOPHER AND 
DENISE ARTHEY  

VS. 

DAVID WAYNE HUFF,  
ET AL. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE 
DISTRICT COURT  

267TH JUDICIAL 
DISTRICT 

REFUGIO COUNTY, 
TEXAS 

 
JUDGMENT ON DEFENDANT 

SCHLUMBERGER TECHNOLOGY  
CORPORATION’S MOTION  

FOR SUMMARY JUDGMENT 

 BE IT REMEMBERED that on the 8th day of 
February, 2011, the above entitled and numbered 
cause came on for hearing on Defendant Schlumberg-
er Technology Corporation’s Motion for Summary 
Judgment. The parties appeared by and through their 
respective counsel. The Court, having examined the 
pleadings and the summary judgment evidence and 
having heard the argument of counsel, finds that 
Schlumberger Technology Corporation is entitled to 
summary judgment in its favor. IT IS THEREFORE, 

 ORDERED, ADJUDGED AND DECREED that 
the Plaintiffs, Christopher and Denise Arthey, take 
nothing against Defendant Schlumberger Technology 
Corporation, that Schlumberger Technology Corpora-
tion recover all costs on its behalf expended, and that 
Schlumberger Technology Corporation go hence 
without day. 
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 SIGNED AND RENDERED this 7th day of 
March, 2011. 

 /s/ Kemper Williams
  JUDGE PRESIDING
 
APPROVED AS TO FORM: 

/s/ Michael G. Terry  
 MICHAEL G. TERRY 

State Bar No. 19799800 
HARTLINE DACUS 
BARGER DREYER LLP  
One Shoreline Plaza 
800 N. Shoreline Blvd., 
Suite 2000 – N. Tower  
Corpus Christi, Texas 78401 
(361) 866-8000 
(361) 866-8039 – Fax 

 

ATTORNEYS FOR DEFENDANT 
SCHLUMBERGER TECHNOLOGY  
CORPORATION 

 


