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QUESTIONS PRESENTED 

 
I. Do this Court’s decisions in Blakely v. Washing-

ton, 542 U.S. 296 (2004), and Apprendi v. New 
Jersey, 530 U.S. 466 (2000), apply retroactively to 
cases on collateral review where:  

a) those decisions announced a new substantive 
rule effectively prohibiting the use of non-
statutory aggravating circumstances, and  

b) more broadly, in announcing a new proce-
dural rule requiring a jury to find aggravat-
ing sentencing factors beyond a reasonable 
doubt, those decisions worked a fundamental 
change in both the fairness and accuracy of 
sentencing decisions? 

II. Under Blakely and Apprendi, should juvenile 
adjudications be distinguished from “prior convic-
tions” and therefore have to be charged, proven, 
and found by a jury beyond a reasonable doubt? 
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Petition for Writ of Certiorari 

 Curtis Jones respectfully petitions the Court for a 
writ of Certiorari to review the judgment of the 
Indiana Court of Appeals affirming the denial of state 
post-conviction relief. 

---------------------------------  --------------------------------- 
 

Opinions and Orders Below 

 The opinion of the Indiana Court of Appeals 
affirming the trial court’s denial of post-conviction 
relief is unpublished, cited as Jones v. State, Indiana 
Court of Appeals No. 02A03-1303-PC-85 (Ind. Ct. 
App. October 23, 2013) (mem.), trans. denied, and is 
reproduced beginning at page 1a of the Appendix; the 
state post-conviction trial court’s written order deny-
ing post-conviction relief is reproduced beginning at 
page 8a of the Appendix. The Indiana Supreme 
Court’s order denying transfer appears at pages 38a-
39a of the Appendix; its opinion on direct appeal is 
reported as Jones v. State, 689 N.E.2d 722 (Ind. 
1997), and is reproduced beginning on page 40a of the 
Appendix. The trial court’s oral sentencing statement 
is reproduced at page 47a of the Appendix; its judg-
ment of conviction is reproduced beginning at page 
48a of the Appendix. 

---------------------------------  --------------------------------- 
 

Jurisdiction 

 The Indiana Supreme Court denied review in 
this case on March 20, 2014. Petitioner has filed this 
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petition within the extension granted by this Court 
until August 17, 2014. This Court therefore has 
jurisdiction under 28 U.S.C. § 1257(a). 

---------------------------------  --------------------------------- 
 

Constitutional and Statutory  
Provisions Involved 

 The Sixth Amendment of the United States 
Constitution provides in relevant part: “In all crimi-
nal prosecutions, the accused shall enjoy the right to 
a speedy and public trial by an impartial jury. . . .” 

 The Fourteenth Amendment of the United States 
Constitution provides in relevant part: “No State 
shall . . . deprive any person of life, liberty, or proper-
ty without due process of law. . . .” 

---------------------------------  --------------------------------- 
 

Statement of the Case 

 This case presents important constitutional 
questions that this Court has not yet resolved regard-
ing the retroactive application of its decisions in 
Apprendi v. New Jersey, 530 U.S. 466 (2000), and 
Blakely v. Washington, 542 U.S. 296 (2004), and the 
propriety of enhancing adult sentences with juvenile 
adjudications considered as “prior convictions.” 

 In 1995, Petitioner Curtis Jones, then 19 years 
old, was charged with murder and attempted murder. 
A jury convicted him of murder but acquitted him of 
attempted murder.  
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 For the murder conviction, the trial court im-
posed a maximum enhanced sentence of 65 years. 
The sentencing court cited only two aggravating 
factors: Jones’ “prior criminal history” and “lack of 
remorse.” Pet. App. 48a (Judgment of Conviction). 
Jones’ “prior criminal history” consisted entirely of 
juvenile adjudications, one of which the trial court 
referred to at Jones’ sentencing hearing as a “convic-
tion.” Pet. App. 47a (Oral Sentencing Statement). In 
1997, the Indiana Supreme Court affirmed Jones’ 
conviction but modified his sentence. Jones v. State, 
689 N.E.2d 722 (Ind. 1997); Pet. App. 46a. This case 
was therefore final before this Court’s decisions in 
both Apprendi and Blakely. 

 In Jones’ direct appeal, the Indiana Supreme 
Court concluded that the claimed inconsistent ver-
dicts on the murder and attempted murder charges 
could be reconciled, because the jury must have found 
that Jones did not act with specific intent to kill. Pet. 
App. 43a-45a. The court sua sponte recognized, 
however, that the trial court had erroneously sen-
tenced Jones under the version of the sentencing 
statute as amended after the crime. Under the correct 
version of the statute, the court ordered the sentence 
be set at 60 years; the court simply assumed without 
discussion that the trial court would have imposed 
the maximum possible sentence. Pet. App. 45a-46a. 

 In 1998, Jones filed a pro se petition for post-
conviction relief; appointed counsel later filed a series 
of amendments to the petition. As eventually litigated 
and decided by the Indiana courts, the post-conviction 
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petition raised the three issues posed by this petition. 
See Pet. App. 2a, 4a, 7a. 

 Jones was denied post-conviction relief by the 
trial court in 2013. Pet. App. 8a-36a. Relying on prior 
Indiana Supreme Court decisions and without any 
further analysis, the Indiana Court of Appeals reject-
ed both the Blakely-retroactivity and the juvenile-
adjudication arguments and affirmed the denial of 
post-conviction relief. Pet. App. 7a. 

 The Indiana Supreme Court denied review by 
order on March 20, 2014. Pet. App. 38a-39a. Petition-
er obtained an extension of time to file in this Court 
until August 17, 2014; this petition for a writ of 
certiorari is therefore timely filed. 

---------------------------------  --------------------------------- 
 

Reasons for Granting the Petition 

 Prior to this Court’s decisions in Apprendi v. New 
Jersey, 530 U.S. 466 (2000), and Blakely v. Washing-
ton, 542 U.S. 296 (2004), a defendant like Petitioner 
Jones in Indiana, without any notice, could have up 
to 20 years added to his sentence for practically any 
non-statutory aggravating factors found by a judge 
and “supported by the record.” In Apprendi and 
Blakely, this Court made clear that such sentencing 
practices violate not only the jury-trial right in the 
Sixth Amendment, but also fundamental due process. 
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 Now, a decade after Blakely, 16 states have 
sentencing schemes subject to the rule of Apprendi 
and Blakely: Alaska, Arizona, Colorado, Connecticut, 
Florida, Hawaii, Illinois, Kansas, Maine, Minnesota, 
New Mexico, North Carolina, Oregon, South Caroli-
na, Vermont, and Washington. See Stephanos Bibas & 
Susan Klein, The Sixth Amendment and Criminal 
Sentencing, 30 Cardozo L. Rev. 775, 797-802 (2008) 
(Appendices A & B).1 The conflicts of authority among 
the states therefore loom proportionally larger than 
the absolute numbers suggest. A survey of those 
conflicts reveals that, in multiple regards, work 
remains to harmonize nationally the application of 
Apprendi and Blakely. 

 
 1 The sentencing schemes of 29 states and the District of 
Columbia were unaffected by Blakely. Id. at 802 (Appendix B). 
After Blakely, five states acted to avoid the decision’s require-
ments: California, Indiana, and Tennessee by statute; New 
Jersey and Ohio by judicial decision. See id. at 800 (Appendix A, 
Table III). 
 In 2010, New York appears to have departed from the roll of 
the Blakely-affected. See Portalatin v. Graham, 624 F.3d 69 (2nd 
Cir. 2010) (en banc), cert. denied. And Michigan, although listed 
by Bibas and Klein as being Blakely-affected, is not. See People 
v. Drohan, 715 N.W.2d 778, 791-92 (Mich. 2006) (holding that 
Blakely does not affect Michigan’s indeterminate sentencing 
scheme). Conversely, Bibas and Klein list Florida and South 
Carolina as being unaffected by Blakely when both states were 
profoundly Blakely-affected. See Whalen v. State, 895 So. 2d 
1222, 1224-25 (Fla. Dist. Ct. App. 2d Dist. 2005) (reversing a 
sentence because “the jury’s verdict does not reflect the findings 
required by Blakely”), and State v. Simuel, 593 S.E.2d 178, 180 
(S.C. Ct. App. 2004) (reversing a sentence because it “violated 
the holding of Apprendi”). 
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 First, Petitioner Jones asks this Court to resolve 
two related, narrow, yet fundamentally important, 
questions: 1) whether the due process aspect of 
Apprendi and Blakely completely forbids the use of 
non-statutory aggravating factors to enhance a sen-
tence; and 2) if so, whether Apprendi and Blakely, as 
applied to the use of non-statutory aggravating 
factors to enhance a sentence, announced a new 
substantive rule that must be applied to cases on 
collateral review. 

 Under any principled reading of this Court’s 
sentencing decisions, the practice of using non-
statutory aggravating factors to enhance a sentence 
violates the Due Process Clause of the Fourteenth 
Amendment. This Court has repeatedly said that 
aggravating factors, other than the fact of a prior 
conviction, are no different from traditional elements 
of a crime, see, e.g., Washington v. Recuenco, 548 U.S. 
212, 220 (2006); this Court has also repeatedly said 
that aggravating factors must be charged, proven, 
and found by a jury beyond a reasonable doubt, e.g., 
Blakely, 542 U.S. at 301. 

 “It is axiomatic that a conviction upon a charge 
not made or upon a charge not tried constitutes a 
denial of due process.” Jackson v. Virginia, 443 U.S. 
307, 314 (1979). Similarly, a criminal statutory provi-
sion that is so vague as to fail to give notice of prohib-
ited conduct “offend[s] the first essential of due 
process,” Connally v. General Construction Co., 269 
U.S. 385, 391 (1926). A non-statutory aggravating 
factor, no different from a traditional element, is more 
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than vague: it does not exist – until a judge finds it. It 
follows under Apprendi and Blakely that due process 
forbids the use of non-statutory aggravating factors 
at all to enhance a sentence. 

 With respect to the requirements of due process, 
therefore, Apprendi and Blakely announced a new 
substantive rule that “modifies the elements of an 
offense.” Schriro v. Summerlin, 542 U.S. 348, 354 
(2004). New substantive rules are generally applied 
retroactively to cases on collateral review, e.g., id. at 
351, because they “necessarily carry a significant risk 
that a defendant stands convicted of an act that the 
law does not make criminal or faces a punishment 
that the law cannot impose upon him.” Id. at 352. In 
every case in which a sentence has been enhanced for 
a non-statutory aggravating factor, a person stands 
convicted of an act that the law does not make crimi-
nal and therefore subject to punishment that the law 
may not impose. 

 The practice persists in some state courts of 
using non-statutory aggravating factors to enhance 
sentences. So not only are people whose convictions 
were final before Apprendi and Blakely were decided 
subject to countless extra years of confinement for 
crimes that could not constitutionally be charged 
because they did not constitutionally exist, the use of 
non-statutory aggravating factors to enhance sen-
tences continues to work constitutionally intolerable 
injustices. 
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 At least two state supreme courts are directly in 
conflict on this fundamental issue. The Arizona 
Supreme Court has recognized the due process aspect 
of Blakely and Apprendi that the Petitioner is raising 
here; it has also applied it retroactively to cases on 
collateral review. State v. Schmidt, 208 P.3d 214, 217 
(Ariz. 2009). In contrast, North Carolina has ignored 
Apprendi’s and Blakley’s clear due process implica-
tions and approved the use of non-statutory aggravat-
ing factors to enhance sentences. See State v. Hurt, 
616 S.E.2d 910, 913-14 (N.C. 2005). This Court 
should resolve this constitutional conflict involving 
the due process bedrock on which Apprendi and 
Blakely stand. 

 Second, the Petitioner asks this Court to hold 
that Apprendi and Blakely apply retroactively on 
collateral review under the second exception of 
Teague v. Lane, 489 U.S. 288 (1989). There should be 
little question that Apprendi and Blakely were water-
shed decisions. See Douglas A. Berman, The Roots 
and Realities of Blakely, 19 Crim. Just. 5, 5 (2004-
2005) (Blakely was more important than Gideon, 
Terry, and Miranda, because it “has the potential to 
affect every case in which a defendant is convicted of 
a crime and subject to punishment.”). When an ag-
gravating factor need only be “supported by the 
record” or some similarly low standard, there should 
similarly be little question that the increased accuracy 
of the beyond-a-reasonable-doubt standard as re-
quired by Apprendi and Blakely should qualify those 
cases for Teague’s second exception. In this regard, 
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Apprendi and Blakely are no different from In re 
Winship, 397 U.S. 358 (1970). See Note, Rethinking 
Retroactivity, 118 Harv. L. Rev. 1642 (2005) (new 
rules of constitutional criminal procedure implicating 
the accuracy of criminal proceedings, e.g., Apprendi, 
should apply retroactively). 

 Third, and finally, if Apprendi and Blakely apply 
retroactively to cases on collateral review for either of 
the reasons urged by the Petitioner, this case also 
presents the important question whether juvenile 
adjudications are “prior convictions” within the 
meaning of Almendarez-Torres, 530 U.S. 224 (1998), 
and excepted from the constitutional sentencing 
safeguards recognized by Apprendi, Blakely, and 
their progeny. 

 Just last term in Alleyne v. United States, 133 
S. Ct. 2151 (2013), this Court reaffirmed the vitality 
and importance of the Apprendi doctrine, overruling 
Harris v. United States, 536 U.S. 545 (2002), as 
irreconcilable with it. Writing also for Justices Gins-
burg and Kagan, Justice Sotomayor emphasized that 
the Apprendi rule “has become even more firmly 
rooted in the Court’s Sixth Amendment jurisprudence 
in the decade since Harris,” citing its application and 
expansion in Cunningham v. California, 549 U.S. 270 
(2007), United States v. Booker, 543 U.S. 220 (2005), 
Southern Union Co. v. United States, 567 U.S. ___, 
132 S. Ct. 2344 (2012), and of course, Blakely. 

 This case presents the two chief questions about 
Apprendi and Blakely that this Court has yet to 
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address: whether, and under what circumstances, 
Apprendi and Blakely apply retroactively to cases on 
collateral review; and whether juvenile adjudications 
should be treated as “prior convictions” for the 
Almendarez-Torres exception to the rule of Apprendi 
and Blakely. 

 
I. An important question remaining for this 

Court to decide is whether Apprendi and 
Blakely necessarily implied an important 
substantive rule based on due process 
that prohibits the use of non-statutory 
aggravating factors to enhance a sen-
tence. 

 As this case vividly illustrates, Indiana law prior 
to Apprendi and Blakely afforded trial courts unbri-
dled discretion to enhance sentences on any grounds 
appearing in the record, including non-statutory 
aggravating factors. Petitioner Jones was sentenced 
to 60 years, 20 years above the presumptive sentence, 
based in large measure on the trial judge’s finding 
that the Petitioner “lacked remorse.” There is no 
question that “lack of remorse” found by a judge post-
Blakely would have been an impermissible factor. See, 
e.g., McGinity v. State, 824 N.E.2d 784, 788 (Ind. Ct. 
App. 2005), trans. denied. And Indiana law required 
only that the judge’s finding be, to some amorphous 
degree, “supported by the record.” See, e.g., Rowe v. 
State, 539 N.E.2d 474, 478 (Ind. 1989) (aggravating 
circumstances “amply supported in the record”). 
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A. Apprendi and Blakely have corrected a 
serious Fourteenth Amendment due 
process violation by prohibiting the 
use of non-statutory aggravating fac-
tors to enhance a sentence. 

1. This Court has made abundantly 
clear that for constitutional pur-
poses, a sentencing factor is indis-
tinguishable from a traditional 
element of a crime. 

 After Apprendi, Blakely, and their progeny, one 
thing is certainly clear: there is no constitutional 
difference between a sentencing factor and a tradi-
tional element. See, e.g., Washington v. Recuenco, 548 
U.S. 212, 220 (2006); see also Blakely, 542 U.S. at 311 
(Scalia, J., for the Court) (discussing hypothetical 17-
element robbery crimes); id. at 337-38 (Breyer, J., 
dissenting) (same); and id. at 318 (O’Connor, J., 
dissenting) (“Under the majority’s approach, any fact 
that increases the upper bound on a judge’s sentenc-
ing discretion is an element of the offense.”); 
Sattazahn v. Pennsylvania, 537 U.S. 101, 112 (2003) 
(“[M]urder plus one or more aggravating circum-
stances” is a separate offense from ‘murder’ 
simpliciter.”). 

 And as this Court reiterated just last term: “In 
Apprendi, we held that a fact is by definition an 
element of the offense and must be submitted to the 
jury if it increases the punishment above what is 
otherwise legally prescribed.” Alleyne v. United States, 
133 S. Ct. 2151, 2158 (2013) (emphasis added). It was 
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precisely because of the “complications” from having 
to submit aggravating sentencing factors to juries 
that the New Jersey Supreme Court performed 
judicial “surgery” on New Jersey’s sentencing statutes 
to take them beyond the reach of Apprendi and 
Blakely. In State v. Natale, 878 A.2d 724, 740-41 (N.J. 
2005), the court said: “[I]f an aggravating factor were 
treated as the substantial equivalent of an element of 
an offense to be decided by a jury, then arguably the 
constitutional right to a grand jury presentation 
would be implicated. That would bring an additional 
and unintended layer of complexity to the sentencing 
process.” 

 In 1995, when the Petitioner was charged, Indi-
ana Code § 35-38-1-7.1(a) (Burns Supp. 1992) provid-
ed a list of aggravating sentencing factors a judge 
could consider. “Lack of remorse” was not on the list. 
But subsection (d) did not “limit the matters that the 
court may consider in determining the sentence.” See 
Bivins v. State, 642 N.E.2d 928, 956 (Ind. 1994). So 
the “lack of remorse” aggravating factor, not statuto-
rily enumerated in subsection (a), was only proper 
under the catch-all provision of subsection (d). 

 But non-statutory aggravating sentencing factors 
such as “lack of remorse” in this case may not be 
charged and submitted to a jury, because they are per 
se unconstitutionally vague, providing no notice of 
what conduct is prohibited and will be punished, and 
thereby offending the first “essential of due process.” 
Connally v. General Construction Co., 269 U.S. 385, 
391 (1926). So not only was the Petitioner not 
charged with “murder plus lack of remorse,” after 



13 

Apprendi and Blakely, he could not have been 
charged with it. 

 
2. As a new substantive rule, the rule 

of Apprendi and Blakely presents a 
compelling case for retroactive ap-
plication. 

 For purposes of retroactivity analysis, a substan-
tive change is one that alters the meaning of a crimi-
nal statute. Bousley v. United States, 523 U.S. 614, 
620 (1998). “A decision that modifies the elements of 
an offense is normally substantive rather than proce-
dural. New elements alter the range of conduct the 
statute punishes, rendering some formerly unlawful 
conduct lawful or vice versa.” Schriro v. Summerlin, 
542 U.S. 348, 354 (2004). Summerlin further ex-
plained: 

This includes decisions that narrow the 
scope of a criminal statute by interpreting its 
terms, see Bousley v. United States, 523 U.S. 
614, 620-621 (1998), as well as constitutional 
determinations that place particular conduct 
or persons covered by the statute beyond the 
State’s power to punish, see Saffle v. Parks, 
494 U.S. 484, 494-495 (1990); Teague v. Lane, 
489 U.S. 288, 311 (1989) (plurality opinion). 
Such rules apply retroactively because they 
“necessarily carry a significant risk that a 
defendant stands convicted of ‘an act that 
the law does not make criminal’ ” or faces a 
punishment that the law cannot impose upon 
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him. Bousley, supra, at 620 (quoting Davis v. 
United States, 417 U.S. 333, 346 (1974)). 

Summerlin, 542 U.S. at 351-52. The due process 
aspect of Apprendi and Blakely creates a substantive 
rule that eliminates the crime of murder plus lack of 
remorse, for which the Petitioner was sentenced, by 
making the additional, non-statutory element, “lack 
of remorse,” constitutionally impermissible. Because 
Apprendi and Blakely announced a new substantive 
rule of due process as applied to non-statutory aggra-
vating sentencing factors, that rule deserves retroac-
tive application even to cases on collateral review. 

 
B. A decision by this Court is required 

both to harmonize strikingly disparate 
state law approaches to this basic 
matter of due process and to redress 
unconstitutional sentences imposed 
prior to Apprendi and Blakely. 

 In essence, the Petitioner asks this Court: 1) to 
clearly iterate the important due process principle 
that emerges from Apprendi, Blakely, and related 
decisions that prohibits the use of non-statutory 
aggravating factors to enhance sentences; and 2) to 
hold that this substantive rule applies retroactively to 
cases on collateral review. Retroactivity is necessary 
to correct the pervasive injustice of unconstitutionally 
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enhanced sentences.2 Reiteration is necessary because 
some states continue to employ non-statutory aggra-
vators to enhance maximum sentences.  

 Because there is a dearth of cases from the state 
appellate courts, the extent to which the state courts 
have recognized and dealt with this constitutional 
problem is not entirely clear. What is clear is that 
state law is in disarray on this matter of fundamental 
due process, with a direct conflict between at least 
two states, Arizona and North Carolina.  

 Indiana, of course, has held in this case that 
Blakely does not apply retroactively. The trial and 
appellate courts so held, relying on Gutermuth v. 
State, 868 N.E.2d 427, 434-35 (Ind. 2007), and Smylie 
v. State, 823 N.E.2d 679, 689 n.16 (Ind. 2005), Pet. 
App. 7a, 33a-34a; and the Indiana Supreme Court 
denied review. But neither Gutermuth nor Smylie has 
anything to do with the due process aspect of 
Apprendi and Blakely the Petitioner raised below and 
raises again here. See Gutermuth, 856 N.E.2d at 431 
(“In Smylie, we held that this pre-2005 sentencing 
scheme violated the Sixth Amendment as explained in 
Blakely because it provided for an enhanced sentence 

 
 2 In this case, Petitioner Jones as a teenage offender had 
his presumptive sentence enhanced by 20 years based solely on 
the non-statutory, judge-found, aggravating factor of “lack of 
remorse,” and juvenile adjudications, one of which the trial 
judge considered a “conviction.” See Pet. App. 47a. Cf. Booker, 
543 U.S. at 227 (sentence enhancement of some eight years 
vacated under Apprendi and Blakely). 
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based on facts neither found by a jury nor admitted 
by the defendant.” (Emphasis added).). 

 Other states have recognized the problem of non-
statutory aggravators and corrected it by statute. 
Washington, for example, previously allowed for non-
statutory aggravators but has now eliminated this 
problem by statute in apparent response to Blakely, 
codifying an “exclusive list of factors that can support 
a sentence above the standard range.” See Rev. Code 
Wash. § 9.94A.535(3).3 

 Other states continue to enhance sentences by 
invoking non-statutory aggravating circumstances. In 
2005, the North Carolina legislature amended its 
sentencing statute, N.C. Gen. Stat. § 15A-1340.16, to 
comply with Blakely. However, under subsection 
(d)(20), sentences may be enhanced based on “[a]ny 
other aggravating factor reasonably related to the 
purposes of sentencing.” And in State v. Hurt, 616 
S.E.2d 910, 913-14 (N.C. 2005), the North Carolina 
Supreme Court upheld the use of non-statutory 
aggravating factors, expressly referring to such 
factors under the catch-all provision as “non-
statutory.”  

 
 3 At the same time, however, the Washington Supreme 
Court has held “that an aggravating factor is not the functional 
equivalent of an essential element, and, thus, need not be 
charged in the information.” State v. Siers, 274 P.3d 358, 359 
(Wash. 2012). Siers overruled State v. Powell, 223 P.3d 493 
(Wash. 2009) (plurality opinion), which had held just the oppo-
site only three years earlier. See Siers, 274 P.3d at 359, 361 n.5. 
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 In contrast, some state courts have recognized 
and addressed the substantive problem. Most notably, 
the Arizona Supreme Court has both held that the 
use of non-statutory aggravating factors violates due 
process, and applied that principle retroactively. In 
State v. Schmidt, 208 P.3d 214, 217 (Ariz. 2009), the 
court invalidated an Arizona statute, holding: “Use of 
the catch-all as the sole factor to increase a defend-
ant’s statutory maximum sentence violates due 
process because it gives the sentencing court virtually 
unlimited post hoc discretion to determine whether 
the defendant’s prior conduct is the functional equiva-
lent of an element of the aggravated offense.” 4 Rely-
ing on Apprendi, Blakely, and related cases, the 
Arizona court applied this principle retroactively to a 
conviction that was final in 1993. 

 In another decision acknowledging the due 
process principles at stake here, the Minnesota 
Supreme Court noted: “[T]he district court concluded 
that only the factors of particular cruelty and vulner-
ability of the victim would be submitted to the jury 
because the sentencing guidelines’ list of aggravating 
sentencing factors did not include plea agreements or 
abuse of a position of power.” State v. Rourke, 773 
N.W.2d 913, 916 (Minn. 2009). In Rourke, the state 
did not appeal the exclusion of non-statutory aggra-
vating factors. Id. 

 
 4 In so holding, the Schmidt court adopted the concurring 
opinion in State v. Price, 171 P.3d 1223, 1228 (Ariz. 2007) 
(Hurwitz, J., concurring). 
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 Given the direct conflicts among the states, as 
well as the fundamental liberty interests at stake, 
this issue is ripe for review. The ineluctable logic of 
Apprendi and Blakely prohibits sentence enhance-
ment for non-statutory reasons and fundamental 
justice requires retroactive relief. 

 
II. Insofar as Apprendi and Blakely an-

nounced a new procedural rule requiring 
proof of aggravating factors beyond a 
reasonable doubt, only this Court can de-
cide that they should be applied retroac-
tively to cases on collateral review under 
the second exception of Teague v. Lane. 

 Much of the litigation in the wake of Apprendi 
and Blakely has concerned the Sixth Amendment 
jury-trial right. This petition instead raises the argu-
ably more important Fourteenth Amendment due 
process issue regarding the sea change from various 
state standards as low as somehow “supported by the 
record” in Indiana, to the requirement that aggravat-
ing factors be established beyond a reasonable doubt. 

 The retroactive application of this rule has not 
been, and now should be, decided by this Court, for 
several reasons. First, it has immense importance as 
unquestionably a watershed rule: 

[N]ot every criminal case is affected by Gide-
on, Terry, and Miranda. Blakely has the po-
tential to impact every case in which a 
defendant is convicted of a crime and subject 
to punishment. In fact, every case in which a 
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defendant may be charged with a crime is 
potentially impacted by Blakely because 
prosecutors always have an eye on sentenc-
ing when they decide which crimes to charge 
and how to conduct plea negotiations. 

Douglas A. Berman, The Roots and Realities of 
Blakely, 19 Crim. Just. 5, 5 (2004-2005). In her 
Apprendi dissent, Justice O’Connor recognized the 
importance of the decision, saying that Apprendi 
would “surely be remembered as a watershed 
changed in constitutional law.” Apprendi, 530 U.S. at 
524 (O’Connor, J., dissenting). 

 Second, this Court’s review is required because 
the lower courts decline to apply these principles 
retroactively and consistently express a reluctance to 
do so in the absence of guidance from this Court. The 
decision of the Sixth Circuit in Fulcher v. Motley, 444 
F.3d 791, 815 (6th Cir. 2006), is typical:  

As a general rule, new rules of criminal pro-
cedure do not have retroactive effect and are 
unavailable for use in a collateral attack to a 
criminal conviction. See Teague, 489 U.S. at 
316. The Supreme Court has set forth an ex-
ception to this general rule, however: when 
the new rule represents a “watershed rule” of 
criminal procedure. Id. The only example of 
such a watershed rule ever cited by a majori-
ty of the Court since issuing the Teague deci-
sion is the right to counsel, as set forth in 
Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 
792, 9 L. Ed. 2d 799 (1963). 
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Similarly in United States v. Siegelbaum, 359 
F. Supp. 2d 1104, 1106-07 (D. Or. 2005), the court 
struggled with the question of retroactivity: “The 
Supreme Court has not yet stated whether the rule 
announced in Blakely and Booker applies retroactively 
to cases on collateral review. . . . The bottom line is 
that existing precedent does not definitively answer 
whether the rule announced in Blakely/Booker ap-
plies retroactively.” 

 Finally, where the standard of proof is compara-
bly low to “supported by the record,” the retroactivity 
question is vital as a matter of justice, considering 
the number of people sentenced to unconstitutionally 
enhanced sentences under such diluted standards. 

 Fundamentally, this case is no different from In 
re Winship, 397 U.S. 358 (1970). 

 For all these reasons, both jurists and numerous 
legal scholars have urged this Court to review this 
particular issue, and to re-visit the question of retro-
activity in general. See Nicholas J. Eichenseer, Com-
ment, Reasonable Doubt in the Rear-View Mirror: The 
Case for Blakely-Booker Retroactivity in the Federal 
System, 2005 Wis. L. Rev. 1137 (2005); David E. 
Johnson, Justice for All: Analyzing Blakely Retroac-
tivity and Ensuring Just Sentences in Pre-Blakely 
Convictions, 66 Ohio St. L.J. 875, 908-22 (2005); 
Nancy J. King & Susan R. Klein, Beyond Blakely, 16 
Fed. Sent. Rep. 316 (2004); Note, Rethinking Retroac-
tivity, 118 Harv. L. Rev. 1642 (2005). 
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A. Even under Teague’s highly restricted 
second exception, the new require-
ment of proof beyond a reasonable 
doubt should apply retroactively. 

 As well as announcing a new substantive rule of 
due process with respect to the use of non-statutory 
aggravating circumstances, Apprendi and Blakely 
announced a new procedural rule with respect to 
proof beyond a reasonable doubt that qualifies under 
the second exception of Teague v. Lane, 489 U.S. 288 
(1989), to the general bar to retroactive application of 
new procedural rules. Teague’s second exception is for 
new rules implicating both the fundamental fairness 
and accuracy of criminal proceedings. Summerlin, 
542 U.S. at 353. “That a new procedural rule is 
‘fundamental’ in some abstract sense is not enough; 
the rule must be one ‘without which the likelihood of 
an accurate conviction is seriously diminished.’ 
[Teague, 489 U.S.] at 313.” Summerlin, 542 U.S. at 
353. 

 There can hardly be doubt that the rule of 
Blakely and Apprendi implicates the fundamental 
fairness of sentencing proceedings and therefore 
satisfies the first part of the second Teague exception. 
The Sixth Amendment aspect of that rule requires a 
jury trial on aggravating circumstances other than 
the fact of a prior conviction. The Fourteenth 
Amendment aspect of the rule requires proof beyond 
a reasonable doubt for all aggravating circumstances 
that are not the fact of a prior conviction. “The right 
to jury trial is fundamental to our system of criminal 
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procedure, and States are bound to enforce the Sixth 
Amendment’s guarantees as we interpret them.” 
Summerlin, 542 U.S. at 358. See also Apprendi, 530 
U.S. at 499 (2000) (Scalia J., concurring) (without 
Apprendi’s rule, the jury-trial right “has no intelligi-
ble content”); Blakeley, 542 U.S. at 301-302 (tracing 
Apprendi’s conception of the jury-trial right back to 
Blackstone).  

 The Fourteenth Amendment aspect of the rule, 
which requires proof beyond a reasonable doubt of 
any fact necessary to punishment, is similarly fun-
damental within the meaning of Teague. “The reason-
able-doubt standard plays a vital role in the 
American scheme of criminal procedure. It is a prime 
instrument for reducing the risk of convictions rest-
ing on factual error.” In re Winship, 397 U.S. at 363. 

 In Winship, this Court announced that due 
process required proof beyond a reasonable doubt to 
convict when New York was applying a preponder-
ance standard. See id. at 360. This case is more 
compelling than Winship. Indiana’s standard of proof 
for aggravating sentencing factors was one toothless 
version or another of “supported by the record.” See 
Evans v. State, 598 N.E.2d 516, 519 (Ind. 1992) 
(aggravating circumstances “clearly supported by the 
record”); Lake v. State, 565 N.E.2d 332, 336 (Ind. 
1991) (aggravating circumstances “well-supported by 
the record”); Rowe v. State, 539 N.E.2d 474, 478 (Ind. 
1989) (aggravating circumstances “amply supported 
in the record”); Splunge v. State, 526 N.E.2d 977, 983 
(Ind. 1988) (aggravating circumstance “supported by 
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the record”); Guenther v. State, 501 N.E.2d 1071, 1073 
(Ind. 1986) (reasons for enhancing a sentence “sup-
ported by the evidence”). So Apprendi and Blakely 
raised the standard in Indiana from practically 
nothing to beyond a reasonable doubt, while Winship 
merely raised the standard in New York from a 
preponderance of the evidence to beyond a reasonable 
doubt. Of course, this Court applied Winship retroac-
tively in Ivan V. v. City of New York, 407 U.S. 203 
(1972). In Ivan V., “[t]he Court recognized that trials 
proceeding in the absence of Winship’s protections ‘so 
raise[ ] serious questions about the accuracy of guilty 
verdicts’ that ‘[n]either good-faith reliance by state or 
federal authorities on prior constitutional law or 
accepted practice’ is an adequate replacement for full 
retroactive application of the right.” Rethinking 
Retroactivity, 119 Harv. L. Rev. at 1659 (quoting Ivan 
V., 407 U.S. at 204) (footnote omitted). 

 This Court has never addressed the retroactivity 
question with respect to the requirement of proof 
beyond a reasonable doubt with respect to aggravat-
ing sentencing factors. As the court observed in 
Siegelbaum, 359 F. Supp. 2d at 1107, this Court’s 
decision in Schriro v. Summerlin, 542 U.S. 348 
(2004), “addressed only the allocation of fact-finding 
responsibility between the judge and jury. There is a 
second component to Blakely/Booker that Schriro did 
not address, namely, that facts used to enhance a 
sentence, if not admitted, must be proven beyond a 
reasonable doubt rather than by a preponderance of 
the evidence.” 
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B. Prior to Apprendi and Blakely, state 
trial courts were free to enhance sen-
tences under a diluted standard or, ef-
fectively, under no standard at all. 

 As this case illustrates, the Apprendi and Blakely 
decisions have fundamentally altered the standards 
for finding aggravating factors by holding that due 
process requires proof of such facts beyond a reasona-
ble doubt. Previously, many states determined these 
facts under less exacting standards, typically by a 
preponderance of the evidence and occasionally by a 
clear-and-convincing standard. But in Indiana, and 
as applied in sentencing the Petitioner to a 60-year 
maximum term, the aggravating factors had only to 
be “supported by the record,” a standard so low as to 
hardly deserve being called a “standard” in the con-
text of sentencing. 

 Before Apprendi and Blakely, some states were 
similarly lax: an aggravating factor in Arizona only 
had to be supported by “reasonable evidence,” State v. 
Brown, 99 P.3d 15, 15-16 (Ariz. 2004); the Arizona 
Supreme Court abolished that standard in Brown 
because of Blakely. Id. at 18. In Colorado, an “ex-
traordinary aggravating circumstance” merely had to 
be “present” and “exist.” Lopez v. People, 113 P.3d 713, 
725 (Colo. 2005). New Mexico appears to have permit-
ted “enhancement of the sentence beyond what the 
jury verdict by itself allows based on facts ‘found’ 
under no discernable standard of proof.” State v. 
Wilson, 24 P.3d 351, 363 (N.M. 2001) (Bustamante, J., 
concurring in part and dissenting in part) (emphasis 
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added). And in Washington, as this Court pointed out 
in Blakely, there only had to be “sufficient evidence” 
of an aggravating factor, and that “sufficient evi-
dence” was subject to review under a clearly-
erroneous standard. Blakely, 542 U.S. at 300. 

 In contrast, other states applied more rigorous 
and familiar standards. Alaska applied a clear-and-
convincing standard. See State v. Moreno, 151 P.3d 
480, 481 (Alaska Ct. App. 2006). California, Florida, 
Illinois, Maine, Minnesota and North Carolina used a 
preponderance standard. See Cunningham v. Califor-
nia, 549 U.S. 270, 274 (2007); Brown v. State, 763 So. 
2d 1190, 1193 n.5 (Florida Dist. Ct. App. 2000); People 
v. Swift, 781 N.E.2d 292, 295-96 (Ill. 2002); State v. 
Schofield, 895 A.2d 927, 932 (Maine 2005); State v. 
Grossman, 636 N.W.2d 545, 546 (Minn. 2001); State v. 
Little, 593 S.E.2d 113, 118 (N.C. 2004). 

 Because this case is nothing more – and nothing 
less – than Winship revisited 40 years later in light of 
Apprendi and Blakely, the rule requiring proof be-
yond a reasonable doubt for aggravating sentencing 
factors qualifies for Teague’s second exception. “Be-
cause the Teague plurality ‘agree[d] with Justice 
Harlan’s description of the function of habeas corpus,’ 
fidelity to Justice Harlan’s functional view demands 
retroactive application of Apprendi’s reasonable doubt 
requirement.” Rethinking Retroactivity, 118 Harv. L. 
Rev. at 1658 (quoting Teague, 489 U.S. at 308) (added 
emphasis omitted) (footnote omitted). That demand 
becomes more compelling when Apprendi’s reasona-
ble doubt requirement is applied, not to a background 
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preponderance-of-the-evidence standard as Winship’s 
requirement was applied in Ivan V., but to a standard 
only requiring support in the record. 

 
III. Whether juvenile adjudications are “prior 

convictions” for the Almendarez-Torres 
exception to Apprendi and Blakely is an 
important question that also remains for 
this Court to decide. 

 In Almendarez-Torres v. United States, 523 U.S. 
224 (1998), this Court recognized a “narrow excep-
tion” to the general rule regarding facts that expose a 
defendant to greater punishment for the fact of a 
prior conviction. See Alleyne, 133 S. Ct. at 2160 n.1. If 
this Court concludes that Apprendi and Blakely apply 
retroactively, this petition also presents the im-
portant constitutional question whether courts may 
treat juvenile adjudications as “prior convictions” not 
subject to Apprendi and Blakely. 

 In both the federal and the state systems, the 
lower courts are starkly divided on the question. 
Moreover, the decisional conflicts must also be seen in 
the context of a strong majority position among the 
states that juvenile adjudications may not be used to 
extend a statutory sentencing range for adult sen-
tences. See United States v. Orona, 724 F.3d 1297, 
1306 (10th Cir. 2013) (“[I]t appears that thirty-one 
states do not enhance statutory sentencing ranges 
based on prior juvenile adjudications.”). 
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A. The federal circuits are in conflict re-
garding the treatment of juvenile ad-
judications as “prior convictions.” 

 Soon after Apprendi was decided, in United 
States v. Tighe, 266 F.3d 1187 (9th Cir. 2001), the 
Ninth Circuit held that juvenile adjudications could 
not be treated as prior convictions for sentence en-
hancement. Under Jones v. United States, 526 U.S. 
227 (1999), and Apprendi, the court reasoned: 

[T]he “prior conviction” exception to 
Apprendi’s general rule must be limited to 
prior convictions that were themselves ob-
tained through proceedings that included the 
right to a jury trial and proof beyond a rea-
sonable doubt. Juvenile adjudications that do 
not afford the right to a jury trial and a be-
yond-a-reasonable-doubt burden of proof, 
therefore, do not fall within Apprendi’s “prior 
conviction” exception. 

Tighe, 266 F.3d at 1194. The Ninth Circuit has con-
sistently reaffirmed this view.5 

 The Third, Fourth, Sixth, Seventh, Eighth, and 
Eleventh Circuits have held that juvenile adjudica-
tions are properly treated as prior convictions. See 

 
 5 See United States v. Washington, 462 F.3d 1124, 1141-42 
(9th Cir. 2006) (“Apprendi’s prior conviction exception does not 
apply to juvenile adjudications obtained without the right to a 
jury trial.”), and United States v. Castro-Lopez, 2014 U.S. App. 
Lexis 5192, *2 (9th Cir. March 19, 2014) (acknowledging the 
Ninth Circuit rule). 
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United States v. Jones, 332 F.3d 688, 696 (3rd Cir. 
2003); United States v. Wright, 594 F.3d 359, 364 (4th 
Cir. 2010); United States v. Crowell, 493 F.3d 744, 
749-50 (6th Cir. 2007); Welch v. United States, 604 
F.3d 408, 426-29 (7th Cir. 2010); United States v. 
Smalley, 294 F.3d 1030, 1031-33 (8th Cir. 2002); 
United States v. Burge, 407 F.3d 1183, 1191 (11th Cir. 
2005). As discussed below, the Seventh Circuit’s 
decision in Welch drew an emphatic dissent from 
Judge Posner. See 604 F.3d at 430-432 (Posner, J., 
dissenting). 

 The First, Second, Fifth, Tenth, and D.C. Circuits 
have not addressed this issue.6 In view of this contro-
versy among the federal circuits, this Court’s resolution 
of the question would bring welcome certainty in light 
of its importance to the countless defendants both 
who have been sentenced and now face sentencing on 
the basis of juvenile offenses. 

 
B. The state courts are also sharply di-

vided on this question. 

 As noted above, a large majority of states com-
pletely disallow the use of prior juvenile adjudications 
to enhance a sentence, either by statute or by judicial 
decision. The Tenth Circuit in Orona counted 31 
states that do not use juvenile adjudications at all to 

 
 6 The First Circuit eluded the issue in United States v. 
Matthews, 498 F.3d 25 (1st Cir. 2007), which was erroneously 
cited in United States v. Campbell, 852 F. Supp. 2d 224, 226 
(D.R.I. 2012), as deciding it. 
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enhance statutory sentencing ranges. 724 F.3d at 
1306. 

 The courts of four states – Illinois, Louisiana, 
Oregon, and Tennessee – have rejected treating 
juvenile adjudications as “prior convictions” for pur-
poses of sentencing enhancement. See People v. 
Taylor, 850 N.E.2d 134 (Ill. 2006);7 State v. Brown, 
879 So. 2d 1276 (La. 2004); State v. Harris, 118 P.3d 
236 (Or. 2005); Scott v. State, 2010 Tenn. Crim. App. 
Lexis 632 (Tenn. Crim. App. 2010). 

 In addition to Indiana, Ryle v. State, 842 N.E.2d 
320 (Ind. 2005), seven other states have approved 
treating juvenile adjudications as “prior convictions”: 
California, Colorado, Florida, Minnesota, North 
Carolina, Ohio, and Washington. See People v. Ngu-
yen, 209 P.3d 946 (Cal. 2009); People v. Huber, 139 
P.3d 628 (Colo. 2006); Nichols v. State, 910 So. 2d 863 
(Fla. Dist. Ct. App. 2005); State v. McFee, 721 N.W.2d 
607 (Minn. 2006); State v. Boyce, 625 S.E.2d 553 (N.C. 
Ct. App. 2006), aff ’d in relevant part, 651 S.E.2d 879 
(N.C. 2007); State v. Parker, 2012 Ohio App. Lexis 
4154 (Ohio Ct. App 2012); State v. Weber, 149 P.3d 
646 (Wash. 2006). 

 
 7 In Taylor, 850 N.E.2d at 144, the Illinois Supreme Court 
noted: “Illinois courts have consistently held that juvenile 
adjudications do not constitute convictions.” But see People v. 
Dunn, 2 N.E.3d 663 (Ill. App. Ct. 2013) (suggesting the question 
is undecided in Illinois). 
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 Along with some federal courts,8 some state 
courts have suggested that this Court’s guidance is in 
order. For example, the Minnesota Supreme Court 
has said: “Absent clear direction from the United 
States Supreme Court, we will not upset our prece-
dent upholding the use of juvenile criminal behavior 
in sentencing.” McFee, 721 N.W.2d at 615. And Indi-
ana’s Ryle decision, based in large part on the admin-
istrative concerns, would seem to run contrary to 
Blakely itself. The Ryle court said that not treating 
juvenile adjudications as prior convictions “would 
result in an untold number of defendants clogging the 
trial courts on remand.” 842 N.E.2d at 323. But in 
Blakely, this Court said, “Ultimately, our decision 
cannot turn on whether or to what degree trial by 
jury impairs the efficiency or fairness of criminal 
justice.” 542 U.S. at 314. 

 Two other states, Alaska and Kansas, have 
approved treating juvenile adjudications as “prior 
convictions,” but under state law that affords juve-
niles a jury-trial right. See Greist v. State, 121 P.3d 
811, 814 (Alaska Ct. App. 2005); In re L.M., 186 P.3d 
164, 170 (Kansas 2008). The Alaska court would 

 
 8 See, e.g., Welch, 604 F.3d at 432 (7th Cir. 2010) (Posner, J., 
dissenting): “Only the Supreme Court can decide authoritatively 
what its decisions mean. But the government’s inability to give a 
reasoned basis for that position is telling, and the better view, I 
believe, is that a juvenile court ‘conviction’ is not usable for 
enhancing a federal sentence.” 
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apparently have held otherwise in the absence of the 
state jury-trial right for juveniles: 

[U]nder the Alaska Constitution, whenever a 
minor is alleged to be delinquent based on 
conduct that would be a felony if committed 
by an adult, that minor cannot be adjudicat-
ed a delinquent unless a jury finds the alle-
gation proved beyond a reasonable doubt (or 
unless the minor waives his right to jury tri-
al). We therefore conclude that an Alaska ju-
venile delinquency adjudication based on 
felony conduct falls within the Blakely excep-
tion for prior convictions. 

Greist, 121 P.3d at 814. 

 This divergence among the states, in addition to 
the federal conflict, clearly calls for resolution by this 
Court. 

 
C. Important constitutional policy con-

cerns militate against treating juvenile 
adjudications as “prior convictions” 
and warrant this Court’s review. 

 As the facts of this case illustrate, allowing 
sentencing judges to invoke juvenile adjudications as 
“prior convictions” not subject to the safeguards of 
Apprendi and Blakely may dramatically impact the 
sentence imposed. Petitioner Jones, a teenager at the 
time of the offense, was sentenced to a maximum 
possible term of 60 years, based solely upon a non-
statutory aggravating factor (“lack of remorse”), no 
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longer permissible under Apprendi and Blakely, and 
prior juvenile adjudications, one of which the trial 
judge, himself, called a “conviction.” Pet. App. 47a. 

 Prominent jurists and numerous legal scholars 
have decried the practice of including juvenile adjudi-
cations in the “prior conviction” exception, noting the 
conflict with this Court’s insistence that juvenile 
proceedings are fundamentally different in character 
from adult criminal prosecutions. In addition to the 
compelling reasoning of the Ninth Circuit’s opinion in 
Tighe, the Seventh Circuit decision in Welch v. United 
States drew a vehement dissent from Judge Posner. 
He emphasized three fatal flaws in the decisions 
approving the treatment of juvenile adjudications as 
prior convictions: 1) this Court’s approach to juvenile 
proceedings as entirely distinct from criminal trials 
in cases like McKeiver v. Pennsylvania, 403 U.S. 528 
(1971); 2) the inconsistency with this Court’s reason-
ing in Apprendi and Jones v. United States, 526 U.S. 
227 (1999); and 3) the well-known failures of the 
juvenile system, including the propensity of juvenile 
judges to convict. Welch, 604 F.3d at 430-432 (Posner, 
J., dissenting). 

 With regard to the many defects of juvenile 
proceedings, Judge Posner noted: “The Supreme 
Court’s opinion in McKeiver had acknowledged that 
the juvenile courts are a mess, and subsequent re-
search confirms that their noncriminal ‘convictions’ 
may well lack the reliability of real convictions in 
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criminal courts.” Id. at 432. Citing a wealth of schol-
arly literature,9 Judge Posner continued: 

We learn from this literature that lawyers in 
juvenile courts are overloaded with cases, 
that they often fail to meet with their clients 
before entering a guilty plea and often rely 
on parents and on the child defendant him-
self to contact witnesses, and that they rare-
ly file pretrial motions. And because the 
philosophy on which the juvenile court sys-
tem was founded emphasizes protecting  
the “best interests of the child” and rehabili-
tating rather than punishing the child, the 
culture of the juvenile courts discourages 
zealous adversarial advocacy even though in 
its current form the juvenile justice system is 
much more punitive than its founders envis-
aged. Lawyers also appear to be reluctant  
to appeal juvenile cases and to seek post-
conviction relief; heavy caseloads, a preva-
lent view that appeals undermine the 
rehabilitation process, and an absence of 
awareness among juveniles of their appeal 

 
 9 Among the articles cited by Judge Posner are: Steven A. 
Drizin & Greg Luloff, Are Juvenile Courts a Breeding Ground for 
Wrongful Convictions?, 34 N. Ky. L. Rev. 257 (2007); Barry C. 
Feld, The Constitutional Tension Between Apprendi and 
McKeiver: Sentence Enhancements Based on Delinquency 
Convictions and the Quality of Justice in Juvenile Courts, 38 
Wake Forest L. Rev. 1111 (2003); Martin Guggenheim & Randy 
Hertz, Reflections on Judges, Juries, and Justice: Ensuring the 
Fairness of Juvenile Delinquency Trials, 33 Wake Forest L. Rev. 
553 (1998).  
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rights are the likely reasons for this reluc-
tance. 

 Of particular relevance to Apprendi, the 
literature finds that judges are more likely to 
convict in juvenile cases than juries are. . . . 
[I]f there is reason to think that trial by jury 
would alter the outcomes in a nontrivial pro-
portion of juvenile cases – one cannot fob off 
the Apprendi argument with the observation 
that a jury makes no difference. 

Id. See also Joseph I. Goldstein-Breyer, Calling 
Strikes Before He Stepped to the Plate: Why Juvenile 
Adjudications Should Not Be Used to Enhance Sub-
sequent Adult Sentences, 15 Berkeley J. Crim. L. 65 
(Spring 2010) (strongly urging this Court to review 
the California Supreme Court’s decision in Nguyen).10 

 Even before Judge Posner’s observation in 2010 
that “the juvenile justice system is much more puni-
tive than its founders envisaged,” in 2008 the Kansas 
Supreme Court announced a jury-trial right for 

 
 10 A great deal has been written on the subject; the com-
mentary uniformly suggests that juvenile adjudications should 
not be treated as prior convictions. See Courtney P. Fain, What’s 
in a Name? The Worrisome Interchange of Juvenile “Adjudica-
tions” with Criminal “Convictions,” 49 B.C.L. Rev. 495 (March 
2008); Jeremy W. Hochberg, Should Juvenile Adjudications 
Count as Prior Convictions for Apprendi Purposes?, 45 Wm. & 
Mary L. Rev. 1159 (Feb. 2004); Andrew Sokol, Juvenile Adjudi-
cations as Elevating Factors in Subsequent Adult Sentencing 
and the Structural Role of the Jury, 13 U. Pa. J. Const. L. 791 
(March 2011).  
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juveniles precisely because Kansas’s juvenile justice 
system had become practically indistiguishable from 
its adult criminal justice system: 

[B]ecause the juvenile justice system is now 
patterned after the adult criminal system, 
we conclude that the changes have supersed-
ed the McKeiver and Findlay Courts’ reason-
ing and those decisions are no longer binding 
precedent for us to follow. Based on our con-
clusion that the Kansas juvenile justice sys-
tem has become more akin to an adult 
criminal prosecution, we hold that juveniles 
have a constitutional right to a jury trial un-
der the Sixth and Fourteenth Amendments. 

In re L.M., 186 P.3d at 170. 

 McKeiver rested on the proposition that the 
purposes and methods of juvenile proceedings are 
fundamentally different from those of the criminal 
process. See McKeiver, 403 U.S. at 551-52. The Kan-
sas Supreme Court’s decision in In re L.M., Judge 
Posner’s dissent in Welch, and the literature, all call 
into question at least the proposition that juveniles 
should not have the right to a jury trial. 

 Of equal importance, this Court has viewed the 
Almendarez-Torres exception as “narrow,” most 
recently in Alleyne, 133 S. Ct. at 2160 n.1. Juvenile 
adjudications are not convictions, though some judg-
es, including the judge who sentenced the Petitioner, 
certainly treat them as if they were. Because juvenile 
adjudications are not convictions, they should not be  
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treated in sentencing as “the fact of a prior convic-
tion” within the narrow meaning of Almendarez-
Torres. 

 For these reasons, this contested point of sen-
tencing law calls for a decision by this Court. 

---------------------------------  --------------------------------- 
 

Conclusion 

 For all the foregoing reasons, the Petitioner 
respectfully urges this Court to grant a writ of certio-
rari and to remand this case for resentencing con-
sistent with the decisions in Apprendi v. New Jersey, 
530 U.S. 466 (2000), and Blakely v. Washington, 542 
U.S. 296 (2004), and any additional principles estab-
lished by the Court’s opinion herein. 

Respectfully submitted, 

MICHAEL K. AUSBROOK 
 Counsel of Record 
CATHY E. CROSSON 
 LAW OFFICE OF  
  MICHAEL K. AUSBROOK 
 1109 South Palmer Ave., 
  Suite 100 
 Bloomington, IN 47401 
 (812) 322-3218 
 mausbrook@gmail.com 

Counsel for Petitioner 
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October 23, 2013 

MEMORANDUM DECISION – 
NOT FOR PUBLICATION 

BAKER, Judge 

 In this appeal from a denial of post-conviction 
relief, appellant-petitioner Curtis L. Jones claims 
that his appellate counsel was ineffective for failing 
to argue that his sixty-five-year sentence was mani-
festly unreasonable. Additionally, Jones argues that 
the United States Supreme Court’s holding in Blakely 
v. Washington, 542 U.S. 296 (2004), (Blakely), should 
be applied retroactively, forcing this Court to conclude 
that it was improper for the trial court to enhance 
Jones’s sentence based on his lack of remorse. Finally, 
Jones asks this Court to reconsider our Supreme 
Court’s holding in Ryle v. State, 842 N.E.2d 320 (Ind. 
2005), that juvenile adjudications fall within the prior 
convictions exception and do not have to be submitted 
to the jury before they can be used to enhance a 
sentence. Finding that these arguments have been 
directly addressed by the appellate courts of this 
State against his position, we affirm the judgment of 
the post-conviction court. 

 
FACTS 

 The facts as found on direct appeal are that on 
June 16, 1995, Jones walked to a home on Spatz 
Avenue in Fort Wayne and fired at least four shots 
into the home where fifteen to twenty people were 
gathered. Jones v. State, 689 N.E.2d 722, 724 (Ind. 
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1997). Three bullets struck Troy Williams, who died 
from his injuries. Id. Another bullet struck Latrail 
Gamble in the arm, but he survived. Id. Jones, who 
was a gang member, told a friend that he had fired 
the shots because he was tired of rival gang members 
killing his friends. Id. 

 The jury found Jones guilty of murder but not 
guilty of attempted murder. Id. at 723. At the sen-
tencing hearing, the trial court found Jones’s young 
age to be a mitigating circumstance. Tr. p. 129. In 
aggravation, the trial court noted Jones’s “extensive 
criminal history,” which included juvenile adjudica-
tions, “lack of remorse,” and what the trial court 
believed to be “intentionally false testimony given 
during trial under oath.” Id. After concluding that the 
aggravating circumstances substantially outweighed 
the mitigating circumstances, the trial court ordered 
Jones to serve sixty-five years in the Department of 
Correction, which was ten years above the presump-
tive term. Id. at 129-130. 

 Jones appealed raising two issues: (1) whether 
there was sufficient evidence to sustain the murder 
conviction, and (2) whether the guilty verdict on 
murder was inconsistent and irreconcilable with the 
acquittal on attempted murder. Jones, 689 N.E.2d at 
723. Our Supreme Court rejected both claims but sua 
sponte held that Jones had been sentenced under the 
wrong statute and, consequently, the trial court had 
imposed a sentence that was five years longer than 
what could have been imposed under the correct 
statute. Id. at 725. The Jones Court remanded with 
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instructions to reduce Jones’s sentence to sixty years. 
Id. 

 In 1998, Jones filed a pro se petition for post-
conviction relief, but counsel later entered an appear-
ance and amended the petition in 2001, 2005, 2006, 
and 2012. Evidentiary hearings were held on Decem-
ber 1, 2008, and April 27, 2012. The post-conviction 
court determined that all matters submitted at the 
2008 hearing were, by agreement of the parties, to be 
included in the court’s decision, and that the 2012 
amendment was to supplement the previous amend-
ments. 

 On February 19, 2013, Jones was denied post-
conviction relief in an order which contained written 
findings of fact and conclusions of law. Jones had 
alleged that appellate counsel had been ineffective for 
not challenging his sentence and that Blakely should 
be applied retroactively. As to the former argument, 
the post-conviction court determined that it was 
unlikely to be successful in light of the “manifestly 
unreasonable” standard that was in effect at the time 
Jones sought a direct appeal. Appellant’s App. p. 305. 
Regarding Jones’s second argument, the post-
conviction court concluded that Gutermuth v State, 
868 N.E.2d 427, 434-35 (Ind. 2007), determined that 
a defendant’s case is final for Blakely purposes when 
the time for filing a direct appeal has expired. Id. at 
309. Thus, Blakely could not apply retroactively to 
Jones’s post-conviction case. Id. Jones now appeals 
the denial of his petition for post-conviction relief. 
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DISCUSSION AND DECISION 

I. Standard of Review 

 Because post-conviction proceedings are civil pro-
ceedings, the petitioner bears the burden of establish-
ing grounds for relief by a preponderance of the 
evidence. Ben-Yisrayl v. State, 738 N.E.2d 253, 258 
(Ind. 2000); see also Ind. Post-Conviction Rule 1(5). 
Because the post-conviction court denied relief, Jones 
is appealing from a negative judgment and faces the 
rigorous burden of showing “that the evidence as a 
whole leads unerringly and unmistakably to a conclu-
sion opposite to that reached by the [post-conviction] 
court.” Weatherford v. State, 619 N.E.2d 915, 917 
(Ind. 1993). 

 
II. Ineffective Assistance of Appellate Counsel 

 Jones contends that his appellate counsel was 
ineffective for failing to raise claims that were clearly 
stronger than the claims his counsel raised on direct 
appeal. The standard of review for a claim of in-
effective assistance of appellate counsel is the same 
as it is for trial counsel, namely, a petitioner must 
satisfy the two-pronged test set forth in Strickland v. 
Washington, 466 U.S. 668 (1984), which requires that: 
(1) counsel’s performance fell below an objective 
standard of reasonableness; (2) there is a reasonable 
probability that, but for counsel’s errors, the result of 
the proceeding would have been different. Johnson v. 
State, 832 N.E.2d 985, 996 (Ind. Ct. App. 2005). 
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A. Failure to Argue Sentence was Manifestly 
Unreasonable 

 Jones contends that his appellate counsel was 
ineffective for failing to argue that his sixty-five-year 
sentence was manifestly unreasonable when it was 
clearly stronger than the two claims presented. At the 
outset, we note that when Jones directly appealed, a 
sentence in a criminal case could not be revised under 
Indiana Appellate Rule 17(B) unless it was “manifestly 
unreasonable in light of the nature of the offense and 
the character of the offender.” Bacher v. State, 686 
N.E.2d 791, 801 (Ind. 1997) (emphasis added). This 
was a difficult standard to meet. Reed v. State, 856 
N.E.2d 1189, 1198 (Ind. 2006). 

 Jones fiercely argues that Indiana has abolished 
inconsistent jury verdicts as a claim of error. While 
Jones is correct, our Supreme Court did not abolish 
that claim of error until it decided Beattie v. State, 
924 N.E.2d 643 (Ind. 2010), which was thirteen years 
after Jones’s direct appeal. We cannot say that an 
attorney is ineffective for not predicting future 
changes in our Supreme Court’s jurisprudence. More-
over, if either one of Jones’s claims on direct appeal 
had been successful, the result would have been a 
reversal of his conviction. By contrast, a challenge 
that his sentence was manifestly unreasonable would 
have, at most, resulted in a reduction of his sentence. 
Consequently this argument fails. 
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B. Retroactive Application of Blakely 

 Jones argues that Blakely should have retro-
active application and that, accordingly, he is entitled 
to be resentenced because the trial court enhanced 
his sentence based on his lack of remorse, which was 
not an aggravating circumstance provided in any 
statute. However, our Supreme Court has already 
addressed this issue and determined that Blakely 
does not apply retroactively to post-conviction appeals 
because such appeals are neither “pending on direct 
review” nor “not yet final.” Gutermuth, 868 N.E.2d at 
433, 435. The Gutermuth Court reasoned that this 
result “recognizes the importance of finality without 
sacrificing fairness.” Id. at 434. 

 
C. Juvenile Adjudications as Criminal History 

 Finally, Jones requests that this Court reconsider 
our Supreme Court’s decision in Ryle v. State, 842 
N.E.2d 320, 321 (Ind. 2005), which held that juvenile 
adjudications fall within the prior conviction excep-
tion to the general requirement that any fact used to 
enhance a sentence be submitted to a jury and proven 
beyond a reasonable doubt. This Court is bound by the 
precedent of our Supreme Court. Howard v. State, 672 
N.E.2d 944, 948 (Ind. Ct. App. 1996). Consequently, 
we decline Jones’s invitation to reconsider that decision. 

 The judgment of the post-conviction court is 
affirmed. 

FRIEDLANDER, J., and VAIDIK, J., concur. 
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STATE OF INDIANA ) IN THE ALLEN  
   SUPERIOR COURT 
 ) SS: 
COUNTY OF ALLEN ) CAUSE NO. 02D04- 
   9504-CF-318 

CURTIS JONES,  

   Petitioner, 

vs. 

STATE OF INDIANA,  

   Respondent. 

) 
) 
) 
) 
) 
) 
) 

 

 
FINDINGS OF FACT AND  
CONCLUSIONS OF LAW 

 This matter having come before the Court on 
Petition for Post-Conviction Relief filed by Curtis 
Jones and the Court having heard evidence on Peti-
tioner’s case for post-conviction relief on December 1, 
2008, and April 27, 2012, makes the following Find-
ings of Fact and Conclusions of Law pursuant to Rule 
1, Section 6 of the Indiana Rules of Procedure for 
Post-Conviction Remedies. 

 
FINDINGS OF FACT 

1. On November 13, 1996, after a jury trial, Peti-
tioner Curtis Jones was found guilty of Count 1, 
Murder, and not guilty of Count 2, Attempt [sic] 
Murder. The Court accordingly entered judgment of 
conviction on Count 1. 
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2. On December 16, 1996, Mr. Jones was sentenced 
to sixty-five (65) years to be served at the Indiana 
Department of Correction. Attorney Stanley L. 
Campbell represented Mr. Jones at trial. 

3. On December 17, 1997, Mr. Jones’s conviction was 
affirmed on direct appeal. Jones v. State, 689 N.E.2d 
722 (Ind. 1997). The Indiana Supreme Court summa-
rized the facts supporting Mr. Jones’s conviction as 
follows: 

Shortly before 12:45 a.m. on June 16, 1995, 
Curtis Jones and his friend Troy Phinezy 
walked to the home located at 4324 Spatz 
Avenue in Fort Wayne. Both were carrying 
firearms: Phinezy a .380 handgun given to 
him by Jones, and Jones a nine millimeter 
semiautomatic handgun. Jones walked 
around to the front of the home while 
Phinezy remained in the back. Phinezy lis-
tened as Jones fired at least four shots in 
rapid succession into the window and open 
door of the home, where fifteen to twenty 
people were socializing. Three of the bullets 
struck Troy [sic, actually Tracy] Williams, 
who bled to death. Another bullet struck 
Latrail Gamble in the arm, injuring but not 
killing him. Phinezy and Jones ran away, 
and the police arrived about fifteen minutes 
later. 

 At trial, Jones denied any involvement 
in the shooting, but both Jones’s sister and 
one of his friends testified that he had told 
them the day after the shooting that he had 
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fired the shots into the home. Jones, who 
was a gang member, told his friend that he 
had fired the shots because he was tired of 
rival gang members killing his friends. Id. at 
724. 

4. While affirming the conviction, our Supreme 
Court ordered Mr. Jones’s sentence to be reduced to 
sixty (60) years, the maximum sentence for murder 
under the law in effect at the time of the offense. The 
Indiana Supreme Court raised a third issue sua 
sponte on appeal and remanded the case to the trial 
court to correct the sentence to 60 years: 

III. A Sentencing Problem 

Finally, we note an error of sufficient im-
portance that we address it sua sponte. The 
trial judge sentenced Jones to sixty-five 
years for committing murder, apparently ap-
plying Indiana Code § 35-50-2-3 as amended 
by the Act of May 10, 1995, Pub. L. No. 148-
1995, § 4, 1995 Ind. Acts 3068, 3069 (increas-
ing the fixed term for one who commits murder 
from fifty to fifty-five [**7] years) (effective 
July 1, 1995). However, while Jones was sen-
tenced on December 16, 1996, he committed 
the crime on June 16, 1995. It is a well estab-
lished rule of our criminal jurisprudence that 
the law which applies is that law which is in 
effect at the time the crime is committed. 
Smith v. State, 675 N.E.2d 693, 695 (Ind. 
1996). On June 16, 1995, the effective ver-
sion of section 35-50-2-3 was the version 
promulgated by the Act of March 15, 1994, 
Pub. L. No. 158-1994, § 5, 1994 Ind. Acts 
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1849, 1853, which stated that “[a] person 
who commits murder shall be imprisoned for 
a fixed term of forty (40) years, with not 
more than twenty (20) years added for ag-
gravating circumstances. . . .” See Smith, 675 
N.E.2d at 696. Accordingly, the trial court 
erred in sentencing Jones to sixty-five years, 
five years more than was permissible under 
the sentencing statute effective on the date 
Jones committed the crime. 

5. Attorney Mark A. Thoma represented Mr. Jones 
on appeal. He did not challenge Mr. Jones’s sentence 
in any respect. 

6. Mr. Jones filed a Petition for Post-Conviction 
Relief on December 29, 1998. The Public Defender of 
Indiana entered an appearance, but later withdrew 
and notified the Court of the appointment of outside 
counsel Michael K. Ausbrook. Attorney Ausbrook 
entered an appearance on April 10, 2000. He amend-
ed the Petition on May 30, 2001, August 1, 2005, and 
June 29, 2006. An evidentiary hearing on the Petition 
was held on December 1, 2008. 

7. The parties were ordered to submit post-hearing 
briefs, followed by proposed findings of fact and 
conclusions of law; the parties stipulated that the 
time limit for a ruling on the Petition under Trial 
Rule 53.2 would commence to run on April 12, 2009, 
when the proposed findings of fact and conclusions of 
law were to be filed. Attorney Ausbrook then failed to 
submit a post-hearing brief. On April 20, 2009, the 
Court ordered that, as a result of this failure, the TR 
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53.2 time limit would commence to run as of the 
actual filing of both parties’ proposed findings of fact 
and conclusions of law. On May 21, 2010, without 
ever having filed a post-hearing brief or proposed 
findings of fact and conclusions of law, attorney 
Ausbrook withdrew his appearance. 

8. On May 24, 2010, attorney Todd A. Woodmansee 
entered an appearance; he amended the Petition on 
March 2, 2012. A second evidentiary hearing was held 
on April 27, 2012. By agreement of the parties, all 
matters submitted at the prior hearing of December 
1, 2008, were to be included and considered by the 
Court in its ultimate decision. 

9. The Petition, as ultimately amended by attorney 
Woodmansee, alleges that the testimony of two wit-
nesses, Carletta Trotter and Darryl Martin, consti-
tutes newly discovered evidence entitling Mr. Jones to 
a new trial. The ultimately amended Petition appears 
to supplement, not to supersede, the prior amend-
ments of 2005 and 2006. Amended Motion to Amend 
Pending Post-Conviction Petition and Request for 
Hearing, ¶ 5. 

 10. The 2005 amendment substituted the 
following claims for those previously presented: 

  a. Troy Phinezy’s testimony was false, was 
known by the State to be false at the time of trial, 
and was procured by threats from law enforcement 
officials. Troy Phinezy has recanted his entire testi-
mony accusing Mr. Jones, and has testified that it 
was he who fired the shots into the house. 
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  b. The testimony of Tina Jones (Mr. Jones’s 
sister) was also false, and she has recanted that 
testimony. 

  c. Attorney Campbell rendered ineffective 
assistance in failing to have a recanting affidavit 
from Tina Jones admitted as substantive evidence, 
and in failing to make an offer to prove the state-
ments contained in the affidavit. 

  d. Campbell rendered ineffective assistance 
in failing to call witness Gennie [Genevieve] Treace, 
who would have testified as follows: she saw a man 
with a gun, who was not Mr. Jones, come out of the 
house where the shooting occurred, shortly after the 
shooting; this man was soon followed by a number of 
other people who came out of the house, got guns 
from a car, and fanned out into the neighborhood. 

  e. Campbell “essentially put the [murder 
weapon] in Jones’s hand” and failed to show that Mr. 
Jones could not have had the murder weapon. 

  f. Campbell was ineffective in failing to 
present evidence regarding an argument in the house 
just minutes before the shooting. 

  g. Mr. Jones’s sentence was improperly 
enhanced in violation of Blakely v. Washington, which 
“should be given full retroactive effect.” 

  h. The 2006 amendment adds a claim that 
attorney Thoma rendered ineffective assistance on 
appeal by not raising any sentencing issues, and 
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specifically by failing to assert that Mr. Jones’s sen-
tence was manifestly unreasonable. 

 11. Carletta Trotter testified at the 2012 evi-
dentiary hearing, in relevant part, as follows. On 
June 16, 1995, at approximately 12:30 or 1:00 a.m., 
she gave a friend a ride to the 4400 block of Spatz 
Avenue in Fort Wayne. She sat and waited for the 
friend to get into her house. She then heard three or 
four shots in rapid succession; she did not see where 
the shooting came from. When the shooting stopped, 
she saw a light-skinned African-American young man 
of medium height and build running up the middle of 
the street from the 4300 block; she was afraid the 
man would come and kill her. The man had some-
thing in his hand, which could have been a gun, 
although she was not sure. She did not see him 
coming out of the house where the shooting occurred, 
and did not know whether he had anything to do with 
the shooting. She did not come forward with this 
information at the time because she was afraid and 
did not want to get involved. 

 12. After the 2012 hearing, Carletta Trotter 
positively identified the person she saw running on 
Spatz Avenue as Troy Phinezy. Ms. Trotter executed 
an affidavit to that effect on June 18, 2012. It is not 
disputed that the person identified by Ms. Trotter 
was, in fact, Troy Phinezy. 

 13. Troy Phinezy testified at trial, in relevant 
part, as follows. He was a lifelong friend of Curtis 
Jones, and both of them had been in the Vice Lords 
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gang together. Tr. 301. Phinezy no longer belonged to 
the gang. Tr. 302. On June 16, 1995, Phinezy saw 
Curtis at his friend Gary Russell’s house, and they 
then walked around together. Tr. 302, 305. Curtis 
talked about some CPTs (gang members); he said he 
didn’t like them too much, and talked about what 
they did to “some of our friends.” Tr. 305-306. Curtis 
had a black nine-millimeter handgun, and he gave 
Phinezy a .380 handgun. Tr. 306-307. From the alley 
behind the house on Spatz, Curtis walked up to the 
side of the house, while Phinezy stayed behind. 
Phinezy did not see Curtis any more, and did not fire 
any shots, but he heard shots and took off running. 
Tr. 307-308. He stayed behind the house the whole 
time until he took off; he said nothing about the 
direction in which he then ran. Tr. 308. Curtis, who 
was behind him, caught up with him after they got 
back down by Gary’s house. Id. Phinezy gave Curtis 
back his .380 and left. Id. 

 14. On January 17, 2002, in connection with the 
present post-conviction proceeding, the State took 
Phinezy’s deposition (hereinafter Phinezy Deposi-
tion). The deposition was admitted into evidence at 
the 2008 evidentiary hearing as State’s Exhibit 1. 
Phinezy testified at the deposition, in relevant part, 
as follows: 

 At the time of the deposition, he was 
serving a total of seventy (70) years in the 
Indiana State Prison for offenses including 
burglary, two robberies, a rape, and two 
criminal confinements. Phinezy Deposition, 
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at 4-5. He first found out about the shooting 
on Spatz Avenue, one block from his house, 
by hearing about it. Id. at 11. When inter-
viewed about the murder by Detective Fred 
Rogers of the Fort Wayne Police, he said “we 
ain’t got nothing to do with it.” Id. at 16. 
Rogers said Phinezy was implicated in the 
murder by Curtis’s sister and other unnamed 
witnesses, but Phinezy knew that he did not 
actually commit the murder. Id. at 17-18. He 
did not know why he did not call Rogers’s 
bluff and ask who the unnamed witnesses 
were, except that he was scared. Id. at 18. 
Rogers kept getting in his face, yelling, and 
saying he was lying. Id. at 19. Under contin-
ued pressure from Rogers, who said Phinezy 
“needed to tell him what they wanted to 
hear,” Phinezy started making things up, 
trying to save himself from getting in trou-
ble. Id. at 21-22. He told Rogers that both he 
and Curtis were shooting. Id. at 24-25. Later, 
in a video statement, Phinezy said he himself 
was not shooting, but Rogers showed no con-
cern about the contradiction. Id. at 34. Rog-
ers did not tell Phinezy to say he didn’t 
actually see Curtis do the shooting. Id. at 31. 
To the best of Phinezy’s memory, Rogers 
wanted him to tell a story that would place 
Curtis at the scene, but Rogers did not care 
whether Phinezy said he actually saw the 
shooting or not. Id. at 32. Before the trial at 
which he testified, Phinezy did not tell any-
one that Rogers was getting him to say 
things that were not true. Id. at 37. Phinezy 
personally knew (by means not explained) 
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that Curtis Jones did not fire into the build-
ing on Spatz Avenue and kill Tracy Williams, 
but he did not know who actually did do the 
shooting. Id. at 77-78, 85. 

 15. Phinezy testified at the 2008 evidentiary 
hearing, in relevant part, as follows: 

When the shooting happened at the house on 
Spatz, Phinezy was there and Curtis was 
not; Phinezy’s testimony at trial, that Curtis 
was present, was false. 2008 PCR, at 28. 
Phinezy “got into it with some dudes” at the 
house on Spatz Avenue. He got the gun that 
night from a guy named Derek Howard. Id. 
at 29. The gun was a “[n]ine millimeter.” Id. 
at 30. Phinezy fired the shots into the house 
that killed Tracy Williams and wounded 
Latrail Gamble. Id. at 31. On cross examina-
tion, Phinezy acknowledged that, in his dep-
osition in 2002, he had said he was not at the 
scene of the shooting. Id. Initially, he could 
give no reason (other than his own say-so) 
why the judge should believe that what he 
was saying in 2008 was the truth, but what 
he said at the deposition was a lie and what 
he said at trial was another lie. Id. at 32. On 
redirect examination, Phinezy maintained 
that he testified against Curtis at trial be-
cause Fred Rogers told him basically what to 
say, id. at 33, and that he realized in prison 
that he had ruined Curtis’s life by lying at 
his trial. Id. at 34. On recross examination, 
however, he acknowledged that Curtis’s life 
would likewise have been ruined if he was 
telling the truth at trial, and that he still 
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had no more reason why the judge should be-
lieve what he was saying in 2008 instead of 
what he said at the deposition or the trial. 
Id. at 35. Nowhere in Phinezy’s testimony at 
the 2008 hearing did he state that he would 
say the same thing if Mr. Jones were brought 
to trial again. 2008 PCR, at 27-35. 

 16. No evidence presented in the original pro-
ceeding or in this post-conviction proceeding has any 
tendency to establish that, at the time of Mr. Jones’s 
trial, the prosecution knew or had reason to believe 
that any part of Troy Phinezy’s testimony was false. 

 17. Daryl [sic] Martin testified at the 2012 
evidentiary hearing, in relevant part, as follows: On 
June 16, 1995, he learned that there had been a 
shooting on Spatz. Johnny Rouse came up to him, 
trying to get rid of a pistol that he said was “hot.” 
Martin thought the pistol was like a “nine” or a .45, 
but was not sure. Troy Phinezy was there. Rouse put 
the gun down and Martin said he would get rid of it, 
but Phinezy picked the gun up before Martin could. 
Martin did not see what Phinezy did with the gun. 
(No evidence had any definite tendency to establish 
that the gun was the murder weapon, nor that Rouse 
was the perpetrator.) 

 18. Witness Gary Lapsley testified at trial, in 
relevant part, as follows: He was a friend of Mr. Jones 
and had known him for seventeen or eighteen years. 
Tr. 249. Lapsley did not know there had been a shoot-
ing on the night of June 16, 1995, but he was aware 
that something had happened on Spatz Street [sic] 
that night, and he asked Mr. Jones about it. Tr. 251. 
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Mr. Jones admitted to him that “[h]e came from the 
side of the house and shot in it a few times and took 
off running.” Tr. 251-252. Mr. Jones said he shot 
“[t]hrough the door.” Tr. 252. His reason for doing so 
was that he was [t]ired of CPT gang members killing 
his friends.” Id. 

 19. Witness Tina Jones testified at trial, in 
relevant part, as follows: Curtis Jones was her broth-
er, and they lived on Spatz. Tr. 382. The day after the 
shooting, Curtis jokingly said he did it. Tr. 387. She 
recalled Curtis bragging “[s]omewhat” about the 
shooting. Tr 389. She gave a detailed video statement 
to Fred Rogers. Tr. 390. She later recanted the state-
ment at a deposition, but she testified at trial that 
what she said to Rogers about her brother’s state-
ments was true. Tr. 391-394. 

 20. Mr. Jones does not assert that Gary Lapsley 
has made any statements contradicting his testimony 
at trial, nor that attorney Campbell rendered ineffec-
tive assistance as to Lapsley’s testimony in any 
respect. Mr. Jones has presented no evidence regard-
ing any recantation made by Tina Jones. 2008 PCR, 
at 5. 

 21. If called to testify at trial, witness Gene-
vieve Treace would have testified, in relevant part, as 
follows: She saw a man with a gun, who was not Mr. 
Jones, come out of the house where the shooting 
occurred, shortly after the shooting. Deposition of 
Genevieve L. Treace (admitted as Petitioner’s Exhibit 
B at 2008 hearing), at 9. This man walked to the 
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corner of Senate and Spatz, and there he fired several 
shots into the air. Id. This man was soon followed by 
ten or twelve other people who came out of the house, 
got guns from a car, and dispersed into the neighbor-
hood. Shortly afterward they came back, put the guns 
in the car trunk, and left at about the time the police 
arrived. Id. at 10, 20-21. Genevieve Treace’s testimo-
ny would not have tended to cast doubt upon the 
identification of Mr. Jones as the shooter, because it 
would have had no tendency to establish that the 
man who ran out of the house was the shooter. Testi-
mony at trial strongly tended to show that the fatal 
shots were fired from outside the house, not from 
inside the house. Tr. 169, 188-189 et seq. 

 22. Attorney Campbell did not show that Mr. 
Jones could not have had the murder weapon. Mr. 
Jones has presented no evidence tending to establish 
that Campbell could have shown that Mr. Jones could 
not have had the murder weapon. 

 23. Attorney Campbell presented no evidence 
about an argument in the house on Spatz Avenue 
shortly before the shooting. Mr. Jones has presented 
no evidence tending to show what, if anything, 
Campbell could have accomplished to benefit Mr. 
Jones’s defense by presenting evidence about an 
argument in the house. 

 24. The Court made the following statement 
regarding aggravating and mitigating factors at 
sentencing: 



21a 

On Count I, murder, find that there is a mit-
igating circumstance in the form of Defen-
dant’s young age. There are significant 
aggravating circumstances in the form of the 
Defendant’s extensive criminal history, in-
cluding a robbery conviction in 1992, and the 
Defendant’s lack of remorse, based upon the 
attitude and conduct and I observed of him 
during the trial as well as what I believe to 
be intentionally false testimony given under 
oath. Such that the aggravating circum-
stances substantially outweigh the mitigat-
ing circumstances, order the Defendant 
committed to the Department of Corrections 
for a period of 65 years, which is the pre-
sumptive term of 55 years plus the full ag-
gravating term of 10 years, total of 65 years. 
Tr. 129-130. 

The pre-sentence investigation (PSI) report indicates 
that Mr. Jones had no prior adult criminal history 
other than a single conviction for Never Receiving 
License, but that as a juvenile he had been found 
delinquent for numerous acts that would be crimes if 
committed by an adult. Specifically, the PSI states 
that Mr. Jones was found delinquent and committed 
to the Indiana Boys School on May 23, 1990 (when he 
was 13 years of age), for five (5) such acts: Criminal 
Recklessness, Battery, Shoplifting, Criminal Reck-
lessness, and Theft. After being discharged from 
parole in connection with those delinquent acts on 
January 26, 1991, he was found delinquent on Sep-
tember 10, 1991, for Possession of Cocaine, a Class D 
felony if committed by an adult, and was again  
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committed to Boys School. After being released to 
parole on January 22, 1992, he was found delinquent 
and committed to Boys School yet again on November 
4, 1992, for Robbery, a Class B felony if committed by 
an adult, and another act of Possession of Cocaine. 
He was released to parole on May 21, 1993, but was 
returned to the Indiana Department of Correction on 
October 15, 1993, for a parole violation. He was then 
finally discharged on May 3, 1995, less than one and 
one-half (11/2) months before the date of the murder of 
which he was convicted. 

 25. Troy Phinezy testified at trial that Mr. 
Jones had a nine-millimeter handgun and was pre-
sent at the time of the offense. Tr. 306-308; p. 5, 
supra. Mr. Jones testified that he did not have the 
gun and was not present when the offense occurred. 
Tr. 480-484. 

 26. Gary Lapsley testified at trial that Mr. 
Jones admitted to him that he fired shots through the 
door of the house because he was tired of CPT gang 
members killing his friends. Tr. 251-252; p. 7, supra. 
Mr. Jones testified that he did not make this admis-
sion to Lapsley. Tr. 486, 512. 

 27. Tina Jones testified that Mr. Jones jokingly 
admitted to the shooting and bragged “somewhat” 
about it. Tr. 387, 389. Mr. Jones testified that he told 
his sister (Tina) that he heard who did the shooting, 
not that he did it himself. Tr. 486. 

 28. Detective Thomas Bandor testified that, in 
an interview, Mr. Jones admitted to being a “straight 
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thug” and a “straight Vice Lord” (gang member). Tr. 
293, 295. Mr. Jones testified that he was not a gang 
member and that he never said he was a straight 
thug. Tr. 485, 515. 

 
CONCLUSIONS OF LAW 

 1. The law is with the State of Indiana and 
against the Petitioner. 

 2. Newly discovered evidence will mandate a 
new trial only when the convicted defendant demon-
strates that (1) the evidence has been discovered 
since the trial; (2) it is material and relevant; (3) it is 
not cumulative; (4) it is not merely impeaching; (5) it 
is not privileged or incompetent; (6) due diligence was 
used to discover it in time for trial; (7) the evidence is 
worthy of credit; (8) it can be produced upon a retrial 
of the case; and (9) it will probably produce a different 
result at retrial. Taylor v. State, 840 N.E.2d 324, 330 
(Ind. 2006). Newly discovered evidence should be 
received with great caution and carefully scrutinized. 
Id. The burden of showing that all nine requirements 
are met rests with the petitioner for post-conviction 
relief. Id. 

 3. Newly discovered evidence will “probably 
produce a different result” only if, when revealed, 
that evidence “creates reasonable doubt that did not 
otherwise exist.” Thomas v. State, 562 N.E.2d 43 (Ind. 
App. 1990), citing Loyd v. State, 272 Ind. 404, 398 
N.E.2d 1260, cert. denied, 449 U.S. 881 (1980). Such 
evidence must be “material and decisive in character 
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and . . . raise a strong presumption that it will, in all 
probability, result in an opposite conclusion on anoth-
er trial.” Augustine v. State, 461 N.E.2d 101 (Ind. 
1984), quoting Marshall v. State, 254 Ind. 156, 258 
N.E.2d 628 (1970). In evaluating a claim of newly 
discovered evidence, a court may consider the weight 
a reasonable trier of fact would give the new evi-
dence, and may also evaluate its probable impact on a 
new trial in light of all the facts and circumstances of 
the original trial. Blacknell v. State, 502 N.E.2d 899, 
902 (Ind. 1987). 

 4. A post-trial recantation, made by a signifi-
cant witness, may or may not constitute newly dis-
covered evidence entitling a convicted defendant to a 
new trial. Compare State v. McCraney, 719 N.E.2d 
1187, 1189-1191 (Ind. 1999) (post-conviction court’s 
decision to grant new trial on basis of recantation 
found to be credible was not clearly erronous [sic]), 
with Chupp v. State, 509 N.E.2d 835, 837 (Ind. 1987) 
(recantation lacked credibility and did not entitle 
defendant to new trial). Whether a witness’s recanta-
tion of prior testimony is “worthy of credit” is “a 
factual determination to be made by the trial judge 
who has the opportunity to see and hear the witness 
testify.” See McCraney, 719 N.E.2d at 1190-1191. 

 5. Although the testimony of Carletta Trotter is 
“newly discovered”, it does not entitle Mr. Jones to a 
new trial. It is entirely consistent with the evidence 
presented at the trial that resulted in Mr. Jones’s 
conviction. Troy Phinezy testified at trial that he had 
a gun at the time of the shooting and that he took off 
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running when he heard the shots. Ms. Trotter like-
wise stated that, shortly after she heard the shots, 
she saw Phinezy running near the scene of the shoot-
ing with something in his hand that could have been 
a gun. Nothing in Phinezy’s testimony at trial even 
suggested that he ran in a different direction from 
that in which Ms. Trotter saw him running, or at a 
different time, or that he was not holding the gun in 
his hand while running. Furthermore, nothing in the 
statements of Ms. Trotter, who did not see the shoot-
ing and did not know whether Phinezy had anything 
to do with it, have any tendency to cast doubt on the 
identity of Mr. Jones as the shooter, or to corroborate 
Phinezy’s later claim that he himself was the shooter. 
As Ms. Trotter’s testimony has no conceivable ten-
dency to create a reasonable doubt that did not oth-
erwise exist as to Mr. Jones’s guilt, it could not entitle 
Mr. Jones to a new trial even if it satisfied all other 
criteria for newly discovered evidence. See Taylor, 840 
N.E.2d at 330. 

 6. Troy Phinezy’s 2008 recantation, in which he 
claimed that he and not Mr. Jones was the shooter, is 
not worthy of credit. See Taylor, 840 N.E.2d at 330; cf. 
Chupp, 509 N E.2d at 837. Phinezy could give no 
plausible reason why his 2008 recantation, rather 
than his 2002 deposition testimony or his testimony 
at trial, should be believed, and no such reason is 
evident from the recantation itself or its circumstanc-
es. Phinezy was serving a very long aggregate sen-
tence of seventy (70) years for six (6) offenses, all  
of which are admissible for impeachment under 
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Evidence Rule 609(a). The length of his sentence, as 
well as the obvious difficulty of proving beyond a 
reasonable doubt that his cursory confession to the 
murder was true and his previous detailed state-
ments to the contrary were false, both strongly sug-
gest that the prospect of additional imprisonment for 
murder would not likely have deterred Phinezy from 
falsely incriminating himself to benefit his lifelong 
friend, Mr. Jones. Much less would the prospect of 
being convicted of perjury, a Class D felony, have 
deterred Phinezy from falsely incriminating himself. 
Phinezy’s credibility therefore is not comparable to 
that of witness David Connor in Wilson v. State, 677 
N.E.2d 586 (Ind. Ct. App. 1997), whose recantation 
was “quite credible because it expose[d] him, without 
reservation, to a criminal conviction for perjury, a 
more serious felony than the felonies with which 
[defendant] Wilson st[ood] convicted.” Id. at 589. 

 7. Even a witness’s admission to giving perjured 
testimony at trial does not necessarily mandate a new 
trial if the outcome of the new trial would not proba-
bly be different. Id. This Court, having had the oppor-
tunity to see and hear Phinezy testify at the 2008 
hearing and to compare his statements at that hear-
ing with his divergent statements at trial and in the 
2002 deposition, finds that Phinezy’s recantation is 
not worthy of credit, and therefore would not proba-
bly produce a different result at trial. Cf. id.; Chupp, 
509 N E.2d at 837; McCraney, 719 N.E.2d at 1190-
1191. 
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 8. An additional reason why Phinezy’s recanta-
tion would not probably produce a different result at 
trial is that the identification of Mr. Jones as the 
shooter at trial did not depend solely upon Phinezy’s 
testimony. Phinezy testified that he did not see the 
shooting, leaving open at least the conjectural possi-
bility that someone other than Mr. Jones might have 
been the shooter. As noted by our Supreme Court, 
however, two witnesses testified that Mr. Jones 
admitted to them that he was the shooter. Jones, 689 
N.E.2d at 724. Those witnesses were Gary Lapsley 
and Tina Jones, whose relevant testimony is summa-
rized above. Mr. Jones has not shown that either 
witness’s testimony has been recanted after trial, 
much less credibly recanted; he also has not shown 
that attorney Campbell rendered ineffective assis-
tance in any respect with regard to either witness. In 
light of Mr. Jones’s admissions to these witnesses, 
even a far more credible recantation by Phinezy than 
his actual 2008 recantation would not necessarily 
have entitled Mr. Jones to a new trial. See Blacknell, 
502 N.E.2d at 902. 

 9. Finally, Mr. Jones has not shown that 
Phinezy’s 2008 recantation could be produced in the 
event of a retrial. Phinezy’s testimony at the 2008 
hearing did not establish that he would say the same 
thing if Mr. Jones were brought to trial again. In view 
of the great divergences among Phinezy’s three (3) 
different statements under oath as set forth above, as 
well as his six (6) convictions for offenses that may be 
used to impeach his credibility, it cannot simply be 
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assumed that Phinezy would remain faithful to his 
third statement in its entirety. For this reason also, 
Mr. Jones is not entitled to a new trial on the basis of 
newly discovered evidence. See Taylor, 840 N.E.2d at 
330. 

 10. Daryl [sic] Martin’s testimony at the 2012 
evidentiary hearing was not material and relevant, 
because it had no tendency to show that Phinezy was 
the shooter or that Mr. Jones was not. If anything, 
Martin’s testimony might have slightly tended to 
show that Phinezy was not the shooter (though only 
on the dubious assumption that the gun Martin 
mentioned was the murder weapon), because it was 
Rouse, not Phinezy, who first possessed the already 
“hot” gun at the time in question. Not being material 
and relevant, Martin’s testimony cannot constitute 
newly discovered evidence entitling Mr. Jones to a 
new trial. See Taylor, 840 N.E.2d at 330. 

 11. Before 2003, an Indiana sentence could not 
be revised on appeal unless the sentence was “mani-
festly unreasonable in light of the nature of the 
offense and the character of the offender.” Ind. App. 
R. 7(B) (2001). Under this standard, a sentence was 
not manifestly unreasonable unless “no reasonable 
person could find it appropriate to the particular 
offense and offender.” Wingett v. State, 640 N.E.2d 
372, 373 (Ind. 1994). Mr. Jones asserts that attorney 
Thoma rendered ineffective assistance on appeal in 
failing to assert that Mr. Jones’s sentence was mani-
festly unreasonable. For the following reasons, he is 
mistaken. 
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 12. Young age is not necessarily a mitigating 
factor, especially when a youthful offender is “hard-
ened and purposeful.” See Ellis v. State, 736 N.E.2d 
731, 736 (Ind. 2000). A defendant’s youth need not be 
regarded as a significant mitigator entitling the 
defendant to a sentence less than the maximum. See, 
e.g., Loveless v. State, 642 N.E.2d 974 (Ind. 1994) 
(upholding defendant Loveless’s 60-year maximum 
sentence for murder although she was 16 years old, 
had no prior criminal or delinquent history, and 
suffered from “deep mental disturbance”); Tackett v. 
State, 642 N.E.2d 978, 980 (Ind. 1994) (same holding 
as to Loveless’s co-perpetrator Tackett). In Mr. Jones’s 
case, as in Monegan v. State, 756 N.E.2d 499 (Ind. 
2001), the trial court identified the defendant’s age as 
a mitigating factor, but attached little weight to it. 
This was not error in Monegan, even though defen-
dant Monegan was slightly less than eighteen (18) 
years of age. Id. at 504-505. Therefore, because Mr. 
Jones was over 18 years of age, this Court did not 
need to give significant weight to his age as a 
mitigator. 

 13. As to the consideration given to a defen-
dant’s criminal and delinquent history in sentencing, 
a case closely comparable to that of Mr. Jones is Gant 
v. State, 694 N.E.2d 1125 (Ind. 1998). In that case, 
defendant Gant received maximum consecutive 
sentences of sixty (60) years for murder and fifty (50) 
years for attempted murder, committed in 1994. Id. at 
1129 & n.3. Gant contended that his sentence was 
manifestly unreasonable because of “his troubled 
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youth, his age [not specified in the opinion], and his 
ability to be rehabilitated.” Id. at 1129. Our Supreme 
Court disagreed, noting that Gant “had a violent 
juvenile and adult criminal history, including two 
juvenile offenses that would have been felonies if 
committed as an adult, and five adult convictions, two 
of which were felonies.” Id. Mr. Jones, though he had 
little time to accumulate any adult criminal history 
inasmuch as he had spent less than one and one-half 
(11/2) months of his adult life out of custody before 
committing the murder, was found to have committed 
four (4) prior acts that would have been felonies if 
committed by an adult, and four (4) of his delinquent 
acts involved violence or a substantial risk of bodily 
injury (Robbery once, Battery once, and Criminal 
Recklessness twice). Although Mr. Jones was more 
precocious than Gant in committing numerous un-
lawful acts while he was still a juvenile, it does not 
appear that our higher courts would have regarded 
this precociousness as a basis for holding that Mr. 
Jones’s sentence was manifestly unreasonable when 
Gant’s was not. Cf. Ellis, 736 N.E.2d at 736. 

 14. As to the nature and circumstances of the 
offense, it is evident that Mr. Jones’s firing of four (4) 
shots into a house occupied by fifteen (15) to twenty 
(20) people [Jones, 689 N.E.2d at 724] tended to 
create a substantial risk of serious injury or death to 
more people than the single victim who actually died. 
As to the shot that injured Latrail Gamble, Mr. Jones 
was acquitted of attempted murder, which required 
specific intent to kill [Jones, 689 N.E.2d at 724-725], 
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but was not charged with offenses that could be 
committed either knowingly or intentionally, such as 
aggravated battery [IC 35-42-2-1.5 (1991)] or battery 
with a deadly weapon [IC 35-42-2-1(a)(3) (1993)]. He 
also was not charged with criminal recklessness with 
a deadly weapon [IC 35-42-2-2(b)(2) (1987)]. Evidence 
that a defendant engaged in uncharged misconduct 
may be considered as an aggravating factor. Singer v. 
State, 674 N.E.2d 11, 14-15 (Ind. Ct. App. 1996); see 
Ridenour v. State, 639 N.E.2d 288, 297-298 (Ind. Ct. 
App. 1994). Had attorney Thoma asserted on appeal 
that Mr. Jones’s sentence was manifestly unreasona-
ble, therefore, the appellate court would not have 
been required to ignore the fact that Mr. Jones’s shots 
injured one person who survived – and could easily 
have killed or injured several more – merely because 
he was not charged or convicted for additional offenses. 

 15. For the reasons stated above, a reasonable 
person could readily find Mr. Jones’s maximum 
sentence of sixty (60) years appropriate in view of his 
history of criminal and delinquent activity, the nature 
and circumstances of the offense, and the minimal 
weight (if any) that could reasonably given to his age 
at the time of the crime. It follows that, had attorney 
Thoma asserted that Mr. Jones’s sentence was mani-
festly unreasonable, he would not have prevailed, 
even if no consideration had been given to Mr. Jones’s 
stated “lack of remorse” as an aggravator. See 
Wingett, 640 N.E.2d at 373. Thoma therefore cannot 
be found ineffective for failing to assert that Mr. 
Jones’s sentence was manifestly unreasonable. Mauricio 
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v. State, 659 N.E.2d 869, 872-873 (Ind. Ct. App. 1995), 
trans. denied (appellate counsel will not be found 
ineffective for failing to raise an issue that would not 
have been successful). 

 16. The issue of the Court’s consideration of Mr. 
Jones’s “lack of remorse” and presentation of “inten-
tionally false testimony given during trial under 
oath,” though not strictly needed for resolution of Mr. 
Jones’s claim of ineffective assistance of appellate 
counsel, nevertheless may be briefly considered as 
follows. A trial court may find a defendant’s lack of 
remorse, as distinct from a protestation of innocence, 
to be an aggravating factor. Veal v. State, 784 N.E.2d 
490, 494 (Ind. 2003). A defendant lacks remorse when 
he displays disdain or recalcitrance, the equivalent of 
“I don’t care.” Bluck v. State, 716 N.E.2d 507, 513 
(Ind. Ct. App. 1999). For example, in Rogers v. State, 
878 N.E.2d 269, 273 (Ind. Ct. App. 2007), trans. 
denied, defendant Rogers’s statements that he did not 
think he was guilty of murder merely because his 
victim “got beat up and he died,” and that the victim 
was “nuts” and “an asshole, simple as that,” were 
properly found to demonstrate lack of remorse, even 
though Rogers said he was “sorry [the victim] died.” 
The record does not reveal that Mr. Jones, at trial or 
sentencing, ascertainably displayed lack of remorse 
such as was found in Rogers. A defendant’s presenta-
tion of ascertainably false testimony, however, may be 
considered as an aggravating circumstance showing 
bad character. See, e.g., Shields v. State, 699 N.E.2d 
636, 639 (Ind. 1998). Mr. Jones’s testimony at trial 
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contradicted that of numerous other witnesses. Upon 
finding the testimony of these witnesses to be credible 
and true, the Court was entitled to draw the logical 
inference that Mr. Jones’s testimony in opposition 
was ascertainably false. For this reason, in addition 
to those stated above, attorney Thoma would not 
have prevailed had he asserted on appeal that Mr. 
Jones’s sentence was manifestly unreasonable, and 
Thoma therefore cannot be found ineffective for 
failing to do so. See Wingett, 640 N.E.2d at 373; 
Mauricio, 659 N.E.2d at 872-873. 

 17. The Indiana Supreme Court has held that 
the United States Supreme Court’s decision in 
Blakely v. Washington, 542 U.S. 296 (2004), applied to 
Indiana’s former sentencing scheme, so that a de-
fendant’s sentence could not be enhanced beyond the 
former presumptive sentence unless aggravating 
factors were charged and proven beyond a reasonable 
doubt (to a jury, in the absence of a waiver of the 
right to a jury trial). Smylie v. State, 823 N.E.23 679, 
682-685 (Ind. 2005). It is not disputed that the former 
scheme governed Mr. Jones’s sentencing in 1996. In 
discussing the extent to which Blakely could be 
retroactively applied, our Supreme Court first deter-
mined that Blakely “represent[ed] a new rule of 
criminal procedure” because it “radically reshaped 
our understanding of a critical element of criminal 
procedure, and ran contrary to established prece-
dent.” ld. at 687. It followed that Blakely was to be 
retroactively applied (in the absence of waiver or 
forfeiture) to all cases “pending on direct review or 
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not yet final.” Id., citing Griffith v. Kentucky, 479 U.S. 
314 (1987). A footnote in Smylie added that the fun-
damental error doctrine would not be available to 
attempt the retroactive application of Blakely 
through post-conviction relief. Smylie, 823 N.E.2d at 
689 n.16. Accordingly, our Supreme Court later 
definitively held that Blakely does not apply retroac-
tively to cases that are no longer “pending on direct 
review or not yet final,” and that “a defendant’s case 
becomes ‘final’ for purposes of retroactivity when the 
time for filing a timely direct appeal has expired.” 
Gutermuth v. State, 868 N.E.2d 427, 434-435 (Ind. 
2007); Mathews v. State, 849 N.E.2d 578, 589 (Ind. 
2006), cited in Gutermuth, 868 N.E.2d at 433 (sen-
tence imposed in 1994, long before Blakely and 
Smylie were decided, was “not subject to those cas-
es”). 

 18. The case of Mr. Jones, who pursued a timely 
direct appeal and lost in 1997, was final for purposes 
of retroactivity long before Blakely and Smylie were 
decided in 2004 and 2005 respectively. Those deci-
sions therefore cannot be retroactively applied to his 
case. Gutermuth, 868 N.E.2d at 434-435; Mathews, 
849 at 589. 

 19. Mr. Jones has not shown that any of Troy 
Phinezy’s testimony at trial was false, much less that 
the prosecution knew or should have known that it 
was false. It is not credible that Phinezy merely 
regurgitated what Detective Rogers told him to say, 
when Phinezy testified at trial that he did not actual-
ly see the shooting, and he acknowledged in the 2002 



35a 

deposition that Rogers did not tell him to give that 
testimony. It is not credible that Rogers told Phinezy 
what to say in a deliberate effort to incriminate Mr. 
Jones falsely, and yet neglected to tell Phinezy to say 
he actually saw the shooting. Mr. Jones’s assertion 
that Phinezy’s testimony was procured by threats 
from law enforcement officials (evidently meaning 
Detective Rogers) is therefore unworthy of belief for 
reasons stated above. Furthermore, Mr. Jones would 
not have had standing to complain that Phinezy’s 
rights had been violated by extracting involuntary 
statements from him. Cf. Peterson v. State, 674 
N.E.2d 528, 532 (Ind. 1996); Livingston v. State, 542 
N.E.2d 192, 193-195 (Ind. 1989); Allen v. State, 893 
N.E.2d 1092, 1096-1100 (Ind. Ct. App. 2008), trans. 
denied. Mr. Jones does not assert that attorney 
Campbell was ineffective in failing to complain about 
the allegedly involuntary statements, and he is not 
entitled to raise a free-standing claim that the state-
ments were involuntary, as distinct from a claim that 
the statements are newly discovered to have been 
false or that Campbell was ineffective in failing to 
complain about the statements. See, e.g., Sanders v. 
State, 765 N.E.2d 591, 592 (Ind. 2002). 

 20. Mr. Jones has not shown that the testimony 
of Tina Jones at trial was false, and has not even 
shown the contents of an affidavit allegedly executed 
by Tina Jones. Furthermore, Tina Jones acknowl-
edged at trial that (in a deposition) she had recanted 
her statements to Detective Rogers about Mr. Jones’s 
admissions, but she testified at trial that those 
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statements were actually true. Mr. Jones has not 
shown that the recantation allegedly contained in 
Tina Jones’s affidavit would have added anything to 
the recantation contained in her deposition testimony. 

 21. The testimony of Genevieve Treace would 
have had no tendency to affect the outcome of the 
trial, because it would not have cast doubt upon the 
identification of Mr. Jones as the shooter. Attorney 
Campbell therefore cannot be found ineffective for 
failing to present that testimony. See Taylor v. State, 
840 N.E.2d 324, 331 (Ind. 2006). 

 22. Mr. Jones has not shown that attorney 
Campbell could have done anything to affect the 
outcome of the trial by trying to show that Mr. Jones 
could not have had the murder weapon, or that an 
argument occurred in the house on Spatz Avenue 
shortly before the shooting [pp. 8-9, supra]. Campbell 
therefore cannot be found ineffective for failing to do 
these things. See id. 

 23. The Petitioner has failed to prove his claim 
on the merits by a preponderance of the evidence. 

 24. The Petition for Post-Conviction Relief is 
hereby denied. 

February 19, 2013 

 /s/ John F Surbeck Jr
  John F Surbeck Jr

Judge, Allen Superior Court 
Criminal Division 
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PROOF OF NOTICE UNDER TRIAL RULE 72(D) 

A copy of the entry was served either by mail to the 
address of record, deposited in the attorney’s distribu-
tion box, or personally distributed to the following 
persons: 

David H. McClamrock, DPA  

Attorney Todd A. Woodmansee 
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Bill Polansky 
From: Dispositions, Clerk of the Appellate 

Courts [dispositions@courts.IN.gov] 
Sent: Friday, March 21, 2014 9:53 AM 
Subject: 02A03-1303-PC-00085 – Notice of Issuance 

of Order or Opinion 
 
NOTICE: DO NOT RESPOND TO THIS E-MAIL – 
MESSAGES SENT TO THIS ADDRESS WILL NOT 
RECEIVE A REPLY. QUESTIONS CONCERNING 
THE ATTACHED SHOULD BE DIRECTED TO THE 
CLERK’S OFFICE AT (317) 232-1930 OR clerk@ 
courts.in.gov. 

CAUSE NO.: 02A03-1303-PC-00085 
LOWER COURT CAUSE NO.: 02D049507CF318 

JONES, CURTIS L. V. STATE OF INDIANA 

YOU ARE HEREBY NOTIFIED THAT THE SU-
PREME COURT HAS ON THIS DAY, 03/20/2014, 
ORDERED AS FOLLOWS: 

 THIS MATTER HAS COME BEFORE THE 
INDIANA SUPREME COURT ON A PETITION TO 
TRANSFER JURISDICTION FOLLOWING THE 
ISSUANCE OF A DECISION BY THE COURT OF 
APPEALS. THE PETITION WAS FILED PURSU-
ANT TO APPELLATE RULE 57. THE COURT HAS 
REVIEWED THE DECISION OF THE COURT OF 
APPEALS. ANY RECORD ON APPEAL THAT WAS 
SUBMITTED HAS BEEN MADE AVAILABLE TO 
THE COURT FOR REVIEW, ALONG WITH ANY 
AND ALL BRIEFS THAT MAY HAVE BEEN FILED 
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IN THE COURT OF APPEALS AND ALL THE 
MATERIALS FILED IN CONNECTION WITH THE 
REQUEST TO TRANSFER JURISDICTION. EACH 
PARTICIPATING MEMBER OF THE COURT HAS 
VOTED ON THE PETITION. EACH PARTICIPAT-
ING MEMBER HAS HAD THE OPPORTUNITY TO 
VOICE THAT JUSTICE’S VIEWS ON THE CASE IN 
CONFERENCE WITH THE OTHER JUSTICES. 

 BEING DULY ADVISED, THE COURT NOW DE-
NIES THE APPELLANT’S PETITION TO TRANS-
FER OF JURISDICTION.  

 BRENT E. DICKSON, CHIEF JUSTICE 

ALL JUSTICES CONCUR. 

(ORDER REC’D ENTERED ON  
03/20/14@ 3:00 PM) 03/21/14 KF 

TRANSMITTED PURSUANT TO MY AUTHORITY 
UNDER APPELLATE RULE 26. 

SIGNED, 
KEVIN S. SMITH 
CLERK OF THE SUPREME COURT, 
 COURT OF APPEALS, AND TAX COURT 
216 STATE HOUSE 
200 W. WASHINGTON ST. 
INDIANAPOLIS, IN 46204 
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CURTIS LASHUN JONES, Appellant 
(Defendant Below), v. STATE OF INDIANA, 

Appellee (Plaintiff Below). 

CAUSE NO. 02S00-9704-CR-247 

SUPREME COURT OF INDIANA 

689 N.E.2d 722; 1997 Ind. LEXIS 218 

December 17, 1997, Filed  

COUNSEL: FOR APPELLANT: Mark A. Thoma, 
Deputy Public Defender, Fort Wayne, Indiana. 

FOR APPELLEE: Jeffrey A. Modisett, Attorney 
General of Indiana, Katherine L. Modesitt, Deputy 
Attorney General, Indianapolis, Indiana.  

JUDGES: SHEPARD, Chief Justice. Dickson, 
Sullivan, Selby, and Boehm, JJ., concur.  

OPINION BY: SHEPARD  

 
OPINION 

 SHEPARD, Chief Justice. 

 A jury found Curtis Lashun Jones guilty of mur-
der,1 and not guilty of attempted murder.2 The trial 
court found aggravating circumstances and sentenced 
him to sixty-five years in prison. 
  

 
 1 Ind. Code Ann. § 35-42-1-1(1) (West Supp. 1997). 
 2 Ind. Code Ann. § 35-41-5-1 (West 1986); § 35-42-1-1-(1). 
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 In this direct appeal, Jones raises two issues: 

 1. Whether there was sufficient evidence 
of intent to support the conviction for mur-
der, and  

 2. Whether the verdicts of not guilty on 
the attempted murder charge and guilty on 
the murder charge are inconsistent and ir-
reconcilable. 

 Neither of these claims warrants relief, so we af-
firm. 

 
Facts  

 Shortly before 12:45 a.m. on June 16, 1995, 
Curtis Jones and his friend Troy Phinezy walked to 
the home located at 4324 Spatz Avenue in Fort 
Wayne. Both were carrying firearms: Phinezy a .380 
handgun given to him by Jones, and Jones a nine 
millimeter semiautomatic handgun. Jones walked 
around to the front of the home while Phinezy re-
mained in the back. Phinezy listened as Jones fired at 
least four shots in rapid succession into the window 
and open door of the home, where fifteen to twenty 
people were socializing. Three of the bullets struck 
Troy Williams, who bled to death. Another bullet 
struck Latrail Gamble in the arm, injuring but not 
killing him. Phinezy and Jones ran away, and the 
police arrived about fifteen minutes later. 

 At trial, Jones denied any involvement in the 
shooting, but both Jones’s sister and one of his friends 
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testified that he had told them the day after the 
shooting that he had fired the shots into the home. 
Jones, who was a gang member, told his friend that 
he had fired the shots because he was tired of rival 
gang members killing his friends. 

 
I. The Evidence Was Sufficient  

 Jones first claims the State presented no evi-
dence on the element of intent, observing that none of 
those who testified said Jones had ever declared that 
he had intended to kill Williams. Additionally, Jones 
essentially argues that because the evidence appar-
ently was insufficient to prove that he attempted to 
kill Gamble, it must also have been insufficient to 
prove that he intentionally killed Williams. 

 In reviewing sufficiency claims, we will affirm 
the conviction unless we conclude from a review of 
the evidence that no reasonable trier of fact could 
have found that the defendant was guilty. In making 
this evaluation, we will neither re-weigh the evidence 
nor judge the credibility of witnesses, and will only 
consider the evidence most favorable to the verdict 
and any reasonable inferences that can be drawn 
therefrom. 

 To convict Jones of murder, the prosecution must 
prove, and the jury must find, that the defendant 
knowingly or intentionally killed another human 
being. Ind. Code Ann. § 35-42-1-1(1) (West Supp. 
1997). When the victim’s fatal injuries are inflicted by 
a deadly weapon, the trier of fact may infer intent to 
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kill from the intentional use of that weapon “in a 
manner likely to cause death or serious bodily injury.” 
Eads v. State, 677 N.E.2d 524, 526 (Ind. 1997) (citing 
Light v. State, 547 N.E.2d 1073, 1082 (Ind. 1989)). 
Here, the evidence indicates that Jones fired at least 
four shots in rapid succession from a nine-millimeter 
handgun into the open door of a home in which fifteen 
to twenty people were socializing. It was clearly rea-
sonable for the jury to conclude that Jones used the 
handgun, undoubtedly a deadly weapon, in a manner 
likely to cause death or serious injury, and thus that 
he acted with the requisite intent. Additional proof of 
intent is not required. 

 
II. The Verdicts Were Consistent  

 Jones also claims that the jury’s verdict on mur-
der cannot stand because it is wholly inconsistent 
with its finding of not guilty on attempted murder. 
Because the shots that were fired at both victims all 
occurred in rapid succession, Jones reasons that if the 
jury did not find that the defendant intentionally 
attempted to kill Gamble, then it could not reason-
ably find that he intentionally killed Williams. 

 When reviewing the consistency of jury verdicts, 
we will take corrective action only when the verdicts 
are “extremely contradictory and irreconcilable.” 
Butler v. State, 647 N.E.2d 631, 636 (Ind. 1995) 
(quoting Hoskins v. State, 563 N.E.2d 571, 577 (Ind. 
1990)). We will not attempt to interpret the thought 
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process of the jury in arriving at its verdict, and 
“perfect logical consistency is not required.” Id. 

 To convict a defendant of attempted murder, the 
jury must find beyond a reasonable doubt that the 
defendant, acting with intent to kill the victim, en-
gaged in conduct which constituted a substantial step 
toward commission of the crime. Spradlin v. State, 
569 N.E.2d 948, 950 (Ind. 1991); Ind. Code Ann. § 35-
41-5-1 (West 1986). Specific intent to kill is required, 
and a jury’s determination that the defendant acted 
with any lesser degree of culpability requires that it 
find the defendant not guilty. See Spradlin, 569 
N.E.2d at 948-50. 

 To convict a defendant of murder, on the other 
hand, the jury must find beyond a reasonable doubt 
that the defendant either intentionally or knowingly 
killed another human being. Ind. Code Ann. § 35-42-
1-1(1) (West Supp. 1997). Under Indiana law, [a] 
person engages in conduct ‘knowingly’ if, when he en-
gages in the conduct, he is aware of a high probability 
that he is doing so. Ind. Code Ann. § 35-41-2-2 (West 
1986). Accordingly, even if the jury does not find that 
the defendant acted with specific intent to kill, it may 
convict him of murder if it finds that he was aware of 
a high probability that the victim’s death could result 
from his actions. 

 In the present case, Jones was charged with both 
murder and attempted murder based on the shots he 
fired which killed Williams and injured Gamble. If 
the jury found that Jones did not act with a specific 
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intent to kill but that he was aware of a high prob-
ability that his actions could result in death, it could 
quite logically find him guilty of murder and not 
guilty of attempted murder. We thus cannot say that 
the verdicts are inconsistent. 

 
III. A Sentencing Problem  

 Finally, we note an error of sufficient importance 
that we address it sua sponte. The trial judge sen-
tenced Jones to sixty-five years for committing mur-
der, apparently applying Indiana Code § 35-50-2-3 as 
amended by the Act of May 10, 1995, Pub. L. No. 148-
1995, § 4, 1995 Ind. Acts 3068, 3069 (increasing the 
fixed term for one who commits murder from fifty 
to fifty-five years) (effective July 1, 1995). However, 
while Jones was sentenced on December 16, 1996, he 
committed the crime on June 16, 1995. It is a well 
established rule of our criminal jurisprudence that 
the law which applies is that law which is in effect at 
the time the crime is committed. Smith v. State, 675 
N.E.2d 693, 695 (Ind. 1996). On June 16, 1995, the 
effective version of section 35-50-2-3 was the version 
promulgated by the Act of March 15, 1994, Pub. L. 
No. 158-1994, § 5, 1994 Ind. Acts 1849, 1853, which 
stated that “[a] person who commits murder shall be 
imprisoned for a fixed term of forty (40) years, with 
not more than twenty (20) years added for aggra-
vating circumstances. . . .” See Smith, 675 N.E.2d at 
696. Accordingly, the trial court erred in sentencing 
Jones to sixty-five years, five years more than was 
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permissible under the sentencing statute effective on 
the date Jones committed the crime. 

 
Conclusion 

 For the reasons set forth above, we affirm the 
conviction but remand to the trial court with instruc-
tions to set the sentence at sixty years. 

 Dickson, Sullivan, Selby, and Boehm, JJ., concur. 
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Oral Sentencing Statement in State v. Curtis Jones, 
Case No. 02D04-9507-CF-318, 

December 16, 1996, 
Trial Transcript pp. 129-30 

*    *    * 

 [5] Q Alright, I’ll enter judgment of conviction 
on the jury’s verdict of guilty. On Count I, murder, 
find that there is a mitigating circumstance in the 
form of Defendant’s young age. There are significant 
aggravating circumstances in the form of the Defen-
dant’s extensive criminal history, including a robbery 
conviction in 1992, and the Defendant’s lack of re-
morse, based upon the attitude and conduct that I 
observed of him during the trial as well as what I 
believe to be intentionally false testimony given dur-
ing trial under oath. Such that the aggravating cir-
cumstances substantially outweigh the mitigating 
circumstances, order the Defendant committed to the 
Department of Corrections for a period of 65 years, 
[6] which is the presumptive term of 55 years plus the 
full aggravating term of 10 years, total of 65 years. 
There’ll be no fine or restitution, give Defendant 
credit for 539 days served in jail. 

*    *    * 
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STATE OF INDIANA 
 
 
 
COUNTY OF ALLEN 

) 
) 
) SS: 
) 
) 

IN THE ALLEN
SUPERIOR COURT 
CRIMINAL DIVISION
CAUSE NO. 
02D04-9504-CF-318 

 
STATE OF INDIANA, 

    Plaintiff, 

vs. 

CURTIS LASHUN JONES, 

    Defendant. 

) 
) 
) 
) 
) 
) 

JUDGMENT 
OF CONVICTION

 

 Defendant appears in person and by counsel, S. 
Campbell; State appears by Deputy Prosecuting At-
torney, J. Sullivan. Defendant having been found 
guilty following trial by jury, sentencing hearing is 
held. 

 The Court, having considered the written pre-
sentencing investigation report and having heard and 
considered evidence, now finds: 

1. Defendant is guilty of Count I, Murder. 

2. That the following circumstances are aggra-
vating/mitigating circumstances: 

mitigating – young age 

aggravating – prior criminal history; 
lack of remorse 

 IT IS THEREFORE ORDERED that the Defen-
dant be committed to the Indiana Department of 
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Corrections for classification and confinement for a 
period of 65 years. 

 Defendant fined in the sum of $  —   together 
with Court costs. Defendant ordered to pay restitu-
tion in the sum of $  —  . Defendant is granted credit 
for 539 days served in jail. 

 Defendant is advised of his right to appeal his 
conviction herein. The Court finds that defendant is 
indigent and entitled to appeal at public expense. 
Trial counsel is directed to timely perfect an appeal 
herein. 

      Safe Schools Fee of $200 assessed by the Court. 

 Other requirements and conditions: 

 

 JUDGMENT ACCORDINGLY. 

 /s/ John F. Surbeck, Jr.
  John F. Surbeck, Jr.

Judge, Allen Superior 
Court 
Allen County, Indiana 

 
Dated: December 16, 1996 

TRIAL EXECUTED 

 


