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QUESTIONS PRESENTED 

 
 1. This Court has repeatedly held in cases such 
as Guaranty Trust Co. of N.Y. v. York, 326 U.S. 99 
(1945) that the substantive rights of a claimant in a 
federal diversity case must be the same whether the 
action is pending in state or federal court. The first 
question presented is whether the decisions below 
conflict with the Erie doctrine and York and other 
cases of this Court by disregarding state substantive 
law as authoritatively declared by a state 
intermediate appellate court to bar a claim in federal 
court that would otherwise be available to the 
claimants in state court. 

 2. In Hanna v. Plumer, 380 U.S. 460 (1965), this 
Court identified the “twin aims” of the Erie doctrine 
as the “discouragement of forum-shopping and 
avoidance of inequitable administration of the laws.” 
Id. at 468. The second question presented is whether 
the Eighth Circuit’s refusal to review the district 
court’s decision based on its prior sua sponte 
prediction of Missouri law violates Erie because it 
creates a “double system of conflicting laws” within 
the same state and renders the outcome of litigation 
dependent on the courthouse where a lawsuit is 
decided. 
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PETITION FOR A WRIT OF CERTIORARI 

 Jerry and Golda Washington respectfully petition 
for a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Eighth Circuit 
in this case. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the Court of Appeals (App. 1-8) is 
reported at 747 F.3d 955. The opinion of the district 
court entered in conjunction with the judgment 
sought to be reviewed (App. 9-23) is unreported, but 
available at 2012 WL 4468761. A prior opinion of the 
court of appeals reversing the district court’s entry of 
summary judgment in this case is reported at 655 
F.3d 869. The summary judgment entered by the 
district court and reversed on appeal is unreported, 
but available at 2010 WL 199881. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The judgment of the Court of Appeals was entered 
on March 17, 2014. The Court of Appeals denied a 
timely filed petition for rehearing en banc on May 23, 
2014. (App. 24) This Court has jurisdiction to review 
the judgment by writ of certiorari pursuant to 28 
U.S.C. §1254(1). 

---------------------------------  ---------------------------------   
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STATUTORY PROVISION INVOLVED 

 The Rules of Decision Act, 28 U.S.C. §1652, 
provides: 

The laws of the several states, except where 
the Constitution or treaties of the United 
States or Acts of Congress otherwise require 
or provide, shall be regarded as rules of deci-
sion in civil actions in the courts of the Unit-
ed States, in cases where they apply. 

---------------------------------  --------------------------------- 
 

STATEMENT 

 Petitioners Jerry W. and Golda M. Washington 
filed this civil action under the Missouri Second 
Mortgage Loan Act (“MSMLA”), Mo.Rev.Stat. 
§§408.231, et seq., in Missouri state court. Washing-
ton v. Countrywide Home Loans, Inc., 655 F.3d 869, 
871 (8th Cir. 2011). The Washingtons alleged that a 
“second mortgage loan” they obtained from Defendant 
Countrywide Home Loans, Inc. in April 2005 violated 
the MSMLA. Id. The Washingtons’ suit against 
Countrywide was timely filed in Missouri state court 
on May 6, 2008. The statute of limitations applicable 
to the Washingtons’ MSMLA claims before the Mis-
souri state court was (and to this day remains) the 
six-year statute in Mo.Rev.Stat. §516.420. Schwartz 
v. Bann-Cor Mortgage, 197 S.W.3d 168, 178 (Mo. App. 
2006), transfer denied (Aug. 22, 2006). 

 Countrywide removed the Washingtons’ Missouri 
suit to federal court on June 19, 2008 pursuant to 28 
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U.S.C. §§1332(a)(1), 1441, as amended in part by the 
Class Action Fairness Act of 2005 (“CAFA”) and 28 
U.S.C. §1453. The United States District Court for 
the Western District of Missouri possessed diversity 
jurisdiction as required for removal pursuant to 
CAFA and 28 U.S.C. §1453.  

 Although it had previously applied Missouri’s six-
year statute of limitations to civil claims under the 
MSMLA pursuant to Schwartz in at least two other 
civil actions, infra n.5, the district court below held 
in this case that §516.420 did not apply to civil actions 
and dismissed the Washingtons’ MSMLA claims as 
barred by the three-year statute of limitations in 
§516.130(2) based on the Eighth Circuit’s July 2012 
decision in Rashaw v. United Consumers Credit 
Union, 685 F.3d 739 (8th Cir. 2012), cert. denied, 133 
S.Ct. 1250 (2013). In Rashaw, the Eighth Circuit 
determined sua sponte that Schwartz had misinter-
preted Missouri law and that Missouri’s six-year 
statute of limitations did not apply to civil actions, as 
held in Schwartz. Rashaw concluded that §516.420 
was instead limited to criminal actions. 685 F.3d at 
742-45. Rashaw based its decision and criticism of 
Schwartz on (1) three admittedly “dated” Missouri 
appellate court cases, none of which construed or 
addressed Missouri’s six-year statute, id. at 742-43, 

and (2) the location of the “precursors” of §516.420 in 
the Missouri statute books during the nineteenth and 
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early twentieth centuries, before a legislative rear-
rangement occurred in 1949. Id. at 743-44.1 

 The Eighth Circuit affirmed the district court’s 
dismissal and reliance on Rashaw, viewing itself 
constrained to follow its prior sua sponte panel deci-
sion since no Missouri case since Rashaw had ad-
dressed the issue. (App. 5-6) The Eighth Circuit 
refused to reexamine its prior prediction of state law 
in Rashaw even though the Washingtons had raised 
facially valid challenges to the opinion as both over-
stating the precedential effect of the “dated” state 
court cases on which the panel relied and misinter-
preting the legislative history of Missouri’s statutes of 
limitations. (Id.) The Eighth Circuit additionally 

 
 1 None of the cases on which the Eighth Circuit relied in an 
attempt to support its reinterpretation of §516.420, viz., State ex. 
inf. Attorney General v. Arkansas Lumber Co., 260 Mo. 212, 169 
S.W. 145 (1913), State ex rel. Fichtner v. Haid, 22 S.W.2d 1045 
(Mo. 1929) and Vroom v. Thompson, 55 S.W.2d 1024 (Mo. App. 
1932), mentioned, let alone construed, the six-year statute (what 
is today Mo.Rev.Stat. §516.420). The Missouri Supreme Court in 
Arkansas Lumber, at best, superficially addressed the precursor 
of Mo.Rev.Stat. §516.400 – not §516.420 – more than 90 years 
before Schwartz, but that decision was itself noticeably at odds 
with the earlier decision by the Missouri Supreme Court in 
Revelle v. St. Louis, I.M. & S. Ry. Co., 74 Mo. 438, 1881 WL 9882 
(Mo. 1881), which applied what was then R.S. 1879 §1710 (now 
§516.400) to an action to recover a civil penalty on a “penal 
statute.” Arkansas Lumber also conflicted with the later decision 
of the Eighth Circuit in Powell v. St. Louis Dairy Co., which held 
that the plaintiffs’ civil antitrust actions “fall within the 
statutory provisions of limitations involving actions penal in 
nature, viz., §516.130 and §516.400, and provide for the barring of 
the action after three years.” 276 F.2d 464, 465 (8th Cir. 1960). 
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refused to reexamine Rashaw even though (1) the 
“prediction” in Rashaw clearly violated principles of 
constitutional federalism and created a conflicting 
system of laws within the same state and engendered 
forum-shopping in violation of Erie and 28 U.S.C. 
§1652, and (2) the Eighth Circuit had never before 
openly addressed and decided the challenges raised to 
the correctness and constitutionality of its sua sponte 
prediction of Missouri law in Rashaw, other than to 
summarily deny a petition for rehearing, where the 
appellants in that case were first able to raise the 
challenges. 

 By blindly following Rashaw, both the district 
court and Eighth Circuit changed Missouri law as 
authoritatively declared by the Missouri Court of 
Appeals in Schwartz and perpetuated the conflict in 
Missouri substantive law that Rashaw created. The 
Eighth Circuit’s interpretation of §516.420 has in 
effect become a legislative edict that Mo.Rev.Stat. 
§516.420 is not a statute of limitations applicable to 
civil actions – despite its plain language and place-
ment by the Missouri legislature (not the Revisor) in 
1949 in the Missouri statute books with other stat-
utes of limitations applicable to civil actions. The 
“legislative” effect of Rashaw cannot be denied given 
the sua sponte nature of the Eighth Circuit’s initial 
decision and its subsequent repeated refusals to 
address the valid challenges being made to the 
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correctness and constitutionality of the Rashaw 
opinion.2 

 Worse still, the Eighth Circuit has created and is 
now impermissibly and unjustly perpetuating a 
double system of conflicting laws within the same 
state, apparently without concern for the fact that its 
decision to cut a state statute of limitations in half 
has created a situation where state law claims timely 
filed in state court become barred by limitations upon 
removal to federal court where Rashaw, not 
Schwartz, is deemed “controlling.” MSMLA and other 
civil actions brought in Missouri state court are and 
remain subject to the six-year statute under the 
controlling precedent of Schwartz, while those identi-
cal Missouri law claims and civil actions, if removed 
to federal court, are held subject to the contested 
three-year statute pursuant to Rashaw’s sua sponte 
“prediction” of Missouri law. Such an outcome is 

 
 2 Generally, a federal court can certify an unclear question 
of state law to the state’s highest court. Lehman Bros. v. Schein, 
416 U.S. 386, 389 (1974). This is not the case in Missouri where 
the Supreme Court of Missouri has held that the Missouri 
Constitution “do[es] not expressly or by implication grant the 
Supreme Court of Missouri original jurisdiction to render 
opinions on questions of law certified by federal courts.” Gran-
tham v. Missouri Dept. of Corrections, No. 72576, 1990 WL 
602159, *1 (Mo. banc, July 13, 1990). The Eighth Circuit’s 
certification request in this case was denied for that reason. 
(App. at 5 & n.2) 
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inimical to the tenets of constitutional federalism 
under Erie and cannot stand.3 

 
Schwartz v. Bann-Cor Mortgage 

 On May 9, 2006, the Missouri Court of Appeals in 
Schwartz v. Bann-Cor Mortgage, 197 S.W.3d 168 (Mo. 
App. 2006), construed Missouri’s six-year statute of 
limitations, Mo.Rev.Stat. §516.420. The Court of 
Appeals expressly held that §516.420 applied to civil 
claims to recover “a ‘penalty or forfeiture’ and ... to 
‘enforce any liability created by ... any other law’ 
[against] ‘moneyed corporations’....” Id. at 178 (apply-
ing §516.420 instead of the three-year statute in 
Mo.Rev.Stat. §516.130(2) to civil MSMLA claims 
against a “moneyed corporation” and its assignees). 
The holding in Schwartz was consistent with the 
plain language of §516.420 and an earlier decision by 
the Missouri Court of Appeals in Nolan v. Kolar, 629 
S.W.2d 661, 664 (Mo. App. 1982). Schwartz was also 
consistent with the decision by the federal district 
court in Fielder v. Credit Acceptance Corp., 19 
F.Supp.2d 966, 975 (W.D. Mo. 1998), vacated on other 
grounds, 188 F.3d 1031 (8th Cir. 1999), and with 
established Missouri law recognizing that a “penal 
statute” is not a “criminal” statute, that a “civil” suit 

 
 3 The Eighth Circuit has recently again followed Rashaw – 
again without addressing the challenges raised to the propriety 
of its prior prediction of Missouri law, in Huffman v. Credit 
Union of Texas, No. 13-1881, 2014 WL 3377778, *1 (8th Cir., 
July 11, 2014). 
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can be maintained on a “penal statute,” and that the 
penalty to be recovered in an action on a “penal 
statute” need not be a “criminal” penalty. State ex rel. 
Howell County v. West Plains Telephone Co., 135 S.W. 
20, 22 (Mo. 1911); Olsen v. Siddiqi, 371 S.W.3d 93, 97 
(Mo. App. 2012), abrogated on other grounds, Colum-
bia Cas. Co. v. HIAR Holding LLC, 411 S.W.3d 258 
(Mo. 2013); see also, e.g., Collier v. Roth, 468 S.W.2d 
57, 60 (Mo. App. 1971). 

 The Supreme Court of Missouri allowed the 
decision in Schwartz to stand as an authoritative 
statement of Missouri law by denying transfer on 
August 26, 2006. See Washington, 655 F.3d at 873. 
In no other way has the Missouri Supreme 
Court ever addressed Missouri’s six-year stat-
ute. Contrary to what was said in Rashaw, the 
Supreme Court of Missouri has never construed 
or discussed §516.420 (or its precursors), or 
addressed the applicability of the six-year stat-
ute to state law claims, civil or criminal.4 

 
 4 Before Schwartz, the issue of whether §516.130(2)/ 
§516.400 (the three-year statutes) or §516.420 (the six-year 
statute) applied to a civil action under the MSMLA had come 
before the Missouri Supreme Court one time, via two similar 
cases. In each case, the Missouri Supreme Court issued but later 
quashed a preliminary writ to prohibit a state trial court from 
proceeding with the case after the trial court rejected a limita-
tions defense identical to that which Countrywide raised here 
and held that the plaintiffs’ MSMLA claims were governed by 
§516.420. After extensive briefing and oral argument, the 
Missouri Supreme Court allowed the trial court’s decision to 

(Continued on following page) 
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 Until Rashaw was decided in July 2012, no court, 
state or federal, had questioned or ruled contrary to 
Schwartz. The application of Mo.Rev.Stat. §§516.380-
516.420, to civil actions, and specifically the applica-
tion of the six-year statute in §516.420 to civil ac-
tions against “moneyed corporations,” had been 
uniformly upheld.5 Despite the total lack of any 

 
apply the six-year statute in both cases to stand. See Couch, sub. 
nom. State ex rel. FirstPlus Home Loan Owner Trusts 1998-1 
and 1998-2 v. Russell, No. SC85037 (Mo., May 27, 2003) and 
Baker, sub. nom. State ex rel. Master Financial Asset Securitiza-
tion Trust 1998-1 v. Russell, No. SC85081 (Mo., May 27, 2003). 
Although arguably not precedential, these rulings by the 
Missouri Supreme Court in 2003 constitute additional evidence 
showing that the rule of law announced in Schwartz constitutes 
Missouri law with regard to the applicability of §516.420 to civil 
claims. 
 5 The pre-Schwartz decisions include: Nolan v. Kolar, 629 
S.W.2d 661, 664 (Mo. App. 1982); Powell v. St. Louis Dairy Co., 
276 F.2d 464, 465 (8th Cir. 1960); Fielder v. Credit Acceptance 
Corp., 19 F.Supp.2d 966, 975 (W.D. Mo. 1998), vacated in part on 
other grounds, 188 F.3d 1031 (8th Cir. 1999); see also Div. of 
Labor Standards v. Walton Constr. Mgmt. Co., Inc., 984 S.W.2d 
152 (Mo. App. 1998). The post-Schwartz decisions consist of 
numerous Missouri state circuit court decisions and also include: 
Moran v. Missouri Central Credit Union, Case No. 4:11-cv-
00189-ODS, Slip Op. at 4 (W.D. Mo., May 26, 2011); Rashaw v. 
United Consumers Credit Union, Case No. 4:11-cv-00105-ODS, 
Slip Op. at 4 (W.D. Mo., May 26, 2011); Knight v. Central 
Communications Credit Union, Case No. 4:11-cv-00132-ODS, 
Slip Op. at 4 (W.D. Mo., May 26, 2011); Gilmor v. Preferred 
Credit Corp., Case No. 4:10-cv-0189-ODS, 2011 WL 111238, *8 
(W.D. Mo., Jan. 13, 2011); Wong v. Bann-Cor Mortgage, 878 
F.Supp.2d 989, 998 n.11 (W.D. Mo. 2012); Thomas v. U.S. Bank 
Nat. Ass’n, Case No. 5:11-cv-6013-SOW, Slip Op. at 12-13 & n.8 
(W.D. Mo., Sept. 27, 2012). The decisions in Moran, Rashaw and 

(Continued on following page) 
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countervailing authority (contrary to what is said in 
Rashaw, the Supreme Court of Missouri has never 
construed Missouri’s six-year statute), the Eighth 
Circuit refused to follow Schwartz as the unrefuted 
“best evidence” of Missouri law and took it upon itself 
to reexamine a Missouri appellate court’s interpreta-
tion of a state statute of limitations from first princi-
ples. The Eighth Circuit now refuses to openly 
address and determine the challenges made to the 
propriety of Rashaw and to the federal court decisions 
that follow it. As a result, the Washingtons have been 
deprived of the meaningful review of the district 
court’s determination of state law to which they are 
entitled under Erie and Salve Regina, infra. In addi-
tion, a U.S. Circuit Court of Appeals has actually 
pronounced Missouri substantive law in a way that 
will now force the Supreme Court of Missouri to 
decide an issue that it had previously seen no need to 
review. 

 
The Missouri Appellate Court System 

 Missouri’s appellate court system consists of two 
courts: the Supreme Court of Missouri and the Mis-
souri Court of Appeals.6 As defined in the Missouri 

 
Knight were reversed by Rashaw. The decision in Gilmor stands. 
The initial decisions to apply §516.420 in Wong and Thomas 
were later reversed by the district court based on Rashaw and 
this case, respectively.  
 6 There is but one Missouri Court of Appeals of statewide 
jurisdiction. “The southern, western and eastern districts of the 

(Continued on following page) 
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Constitution of 1945, the Supreme Court of Missouri 
has “exclusive appellate jurisdiction in” certain 
categories of cases and the “court of appeals [has] 
general appellate jurisdiction in all cases except those 
within the exclusive jurisdiction of the supreme 
court.” Mo. Const. (1945), Art. V, §3. The Missouri 
Supreme Court is then given the discretion to “trans-
fer” cases, before or after opinion, from the Court of 
Appeals. Id. §10.  

 The Supreme Court of Missouri is not a court of 
error. The court reviews cases under a wholly discre-
tionary “transfer” procedure pursuant to which the 
court “may” decide to review cases involving ques-
tions of “general interest and importance,” appellate 
conflicts, or a need to reexamine existing law. See Mo. 
Sup. Ct. R. 83.01-83.04. Decisions of the court of 
appeals thus become final decisions upon the denial 
of transfer and are subject to review by this Court on 
a petition for writ of certiorari. See, e.g., Missouri v. 
Frye, 132 S.Ct. 1399 (2012). 

 Like many state “high” courts across the country, 
the Missouri Supreme Court is largely a certiorari 
court. Under the Missouri appellate court system, 

 
court of appeals established pursuant to article V, section 13 [of 
the Missouri Constitution of 1945] are not separate courts but 
simply different districts of a unitary court of appeals.” Akins v. 
Director of Revenue, 303 S.W.3d 563, 567 n.4 (Mo. 2010). Art. V 
§1 of the Missouri Constitution vests the judicial power in “a 
supreme court, a court of appeals consisting of districts as 
prescribed by law, and circuit courts.” 
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absent transfer to or by the Supreme Court of Mis-
souri, a decision by the Missouri Court of Appeals is 
not just an authoritative ruling, but the authoritative 
statement of Missouri law – binding until reversed 
either by the Missouri Court of Appeals acting en 
banc, or by the Supreme Court of Missouri on trans-
fer, or by the Missouri legislature. See U.S. Life Title 
Ins. Co. v. Brents, 676 S.W.2d 839, 841 (Mo. App. 
1984).  

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 This case presents the Court with an excellent 
opportunity to provide needed guidance to federal 
courts when deciding state substantive law based on 
the decision of a state’s intermediate appellate court. 
The important and commonly reoccurring question is 
whether a federal diversity court under Erie may 
overturn settled state law precedent as established by 
a state intermediate court of appeals, when the 
state’s highest court decides not to review the lower 
appellate court decision on transfer. This question 
becomes a constitutionally critical one where, as here, 
the federal court undertakes to reexamine state law 
and formulates a “prediction” that actually changes 
the substantive law of a state and enables a defend-
ant to defeat a timely filed state law claim simply by 
removing the case to federal court. Such a decision 
“violate[s] the federalism principle of Erie ... by 
engendering ‘substantial variations in outcomes 
between state and federal litigation’ which would 
‘likely ... influence the choice of a forum.’ ” Semtek 
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Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 504 
(2001) (quoting Hanna v. Plumer, 380 U.S. 460, 467-
68 (1965)).  

 This case also provides the Court with an excel-
lent opportunity to articulate the level of deference 
that a federal court of appeals must give to its own, 
prior prediction of state law where there is indicia to 
show that the prior prediction was fundamentally 
flawed. A circuit court of appeals should not be ham-
strung by its prior Erie prediction (which by its 
nature is not precedential). The existence of an inter-
vening opinion by a state appellate court should not 
be the sole dispositive factor. Where, as here, a liti-
gant proffers credible and extensive reasons and 
evidence of state law to impugn the correctness and 
constitutionality of a prior Erie prediction, a circuit 
court of appeals should review the prior decision, and 
not simply adopt the decision as controlling “prece-
dent” without question – particularly when the court 
of appeals has never before openly addressed the 
challenges to its prediction. Any other rule would 
encourage forum-shopping and lead to the inequitable 
administration of state laws in violation of the “twin 
aims” of the Erie doctrine, as occurred here.  

 Certiorari is warranted. Guidance from this 
Court is needed to insure that federal courts mean-
ingfully address and review determinations of state 
law under Erie, provide affected litigants an oppor-
tunity to be heard on the merits, and avoid the crea-
tion of conflicting systems of law in adherence to the 
federalism principles of Erie. The decisions below 
provide fertile ground for this Court to cultivate a 
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constitutionally-compliant application of Erie and 28 
U.S.C. §1652 by the federal courts. 

 
I. THE LEVEL OF DEFERENCE THAT A 

FEDERAL COURT MUST GIVE A STATE 
INTERMEDIATE APPELLATE COURT 
DECISION REMAINS UNCLEAR – DE-
SPITE MORE THAN 75 YEARS OF ERIE 
JURISPRUDENCE. 

Erie and the “More Difficult Question” 
of the Effect to be Given to the 

Decisions of Lower State Courts 

 More than seventy-five years ago, this Court in 
Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) 
granted certiorari “[b]ecause of the importance of the 
question whether the federal court was free to disre-
gard the alleged rule of [state] common law.” Id. at 
71. Erie held that the rules of decision in a diversity 
case are state rules “[a]nd whether the law of the 
state shall be declared by its Legislature in a statute 
or by its highest court in a decision is not a matter of 
federal concern.” Id. at 78; see also 28 U.S.C. §1652. 
This Court reached these conclusions in part because 
(a) federal courts cannot constitutionally invade the 
authority and province of a state to declare its sub-
stantive law by statute or judicial decision, Erie, 304 
U.S. at 78-80; accord Shady Grove Orthopedic Associ-
ates, P.A. v. Allstate Ins. Co., 559 U.S. 393, 416 (2010) 
(“[f]or where neither the Constitution, a treaty, nor a 
statute provides the rule of decision or authorizes a 
federal court to supply one, ‘state law must govern 
because there can be no other law’ ”), and (b) the 
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federal choice of law system then in effect promoted 
forum shopping in diversity cases and “rendered 
impossible equal protection of the law.” Erie, 304 U.S. 
at 74-78; Hanna v. Plumer, 380 U.S. 460, 467 (1965) 
(“The Erie rule is rooted in part in a realization that 
it would be unfair for the character [or] result of a 
litigation materially to differ because the suit had 
been brought in [or removed to] federal court”). 

 Two years after Erie, in a series of four cases, this 
Court addressed what it later characterized as “the 
more difficult question of the effect to be given to 
decisions by lower state courts on points never passed 
on by the highest state court.” King v. Order of United 
Commercial Travelers of America, 333 U.S. 153, 158 
(1948). In three of the four cases, the Court held that 
federal courts are bound by decisions of a state’s 
intermediate appellate court unless there is persua-
sive evidence that the highest state court would rule 
otherwise. Six Companies of California v. Joint 
Highway District No. 13 of California, 311 U.S. 180 
(1940); West v. American Telephone & Telegraph Co., 
311 U.S. 223 (1940); Stoner v. New York Life Ins. Co., 
311 U.S. 464 (1940). In the fourth case, Fidelity 
Union Trust Co. v. Field, 311 U.S. 169 (1940), “the 
Court went farther and held that a federal court had 
to follow two decisions announced four years earlier 
by the New Jersey Court of Chancery, a court of 
original jurisdiction.” King, 333 U.S. at 158. In reach-
ing this decision, however, the Court “took pains” to 
point out that the Court of Chancery was a court of 
“state-wide jurisdiction” and “comparable to that of 
New Jersey’s intermediate appellate courts.” Id. at 
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159. The decision in Fidelity Union has thus also 
been generally treated as applying to the determina-
tions of state law as made by a state’s intermediate 
appellate court. The Court in King affirmed the 
soundness of these successive cases by clarifying that 
its decision with regard to the state trial court deci-
sions before it should not be viewed as an “attack on 
the policy of the Rules of Decision Act, the principle of 
the Erie R. Co. case, or the soundness of [Fidelity 
Union and the other cases cited above].” 333 U.S. at 
159 (emphasis added). Two years later, the Court in 
U.S. v. Gerlach Live Stock Co., 339 U.S. 725 (1950) 
again affirmed the soundness of Fidelity Union by 
noting that the state judicial decision before it did not 
emanate from “a local court but [was] a part of a 
system of state courts [and] seems to fall within the 
rule of Fidelity Union ..., as a court whose decrees 
are regarded as determination of state law....” Id. at 
754 n.23.  

 Although Petitioners submit that the decisions 
below were each controlled by principles of Erie and 
the Rules of Decision Act as announced particularly 
in West and Fidelity Union, those seminal decisions 
have been viewed with skepticism and uncertainty 
by various courts. “Despite the long amount of time 
since the Supreme Court last spoke on ascertaining 
state law, the federal circuit courts of appeals have 
not developed a consensus approach to the sources of 
state law, nor have they truly demonstrated con-
sistent command of the principles involved.” Benja-
min C. Glassman, Making State Law in Federal 
Court, 41 Gonz. L. Rev. 237, 263 (2006). The outcome 
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below highlights the lack of uniformity and reveals 
that the district and circuit courts felt little or no 
compunction for failing to follow Fidelity Union, West, 
Stoner, Six Companies and other controlling Supreme 
Court authority. 

 This Court’s own view is not free from doubt. 
Although the Court has consistently affirmed the 
“soundness” of its prior decisions, see Vandenbark v. 
Owens-Illinois Glass Co., 311 U.S. 538, 543 n.21 
(1941), King, 333 U.S. at 159, Gerlach, 339 U.S. at 
754 n.23, Commissioner of Internal Revenue v. Estate 
of Bosch, 387 U.S. 456, 465 (1967), commentators and 
courts alike have viewed Estate of Bosch, a non-
diversity case, as rendering unclear the “weight” a 
“federal court [should] give decisions of intermediate 
state courts” especially where the state’s highest 
court has not directly addressed the issue to be 
decided, but a state intermediate appellate court 
has. See, e.g., Dolores K. Sloviter, A Federal Judge 
Views Diversity Jurisdiction Through the Lens of 
Federalism, 78 Va. L. Rev. 1671, 1676 & n.29 (1992); 
Wright & Miller, 19 Fed. Prac. & Proc. Juris. §4507 
n.43 (2d ed.) (providing extensive compilation of 
federal cases to show the varied and inconsistent 
treatment of state intermediate appellate court 
decisions by federal courts); see also Salve Regina 
College v. Russell, 499 U.S. 225, 227 (1991).  

 In Salve Regina, this Court omitted any reference 
to West, Stoner, Six Companies or Fidelity Union in its 
recitation of the progression of Erie jurisprudence. 
The Court instead summarized “[the] decisions after 
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Erie,” as “[making] clear that state law is to be de-
termined in the same manner as a federal court 
resolves an evolving issue of federal law: ‘with the aid 
of such light as is afforded by the materials for deci-
sion at hand, and in accordance with the applicable 
principles for determining state law.’ ” 499 U.S. at 227 
(quoting Meredith v. Winter Haven, 320 U.S. 228, 238 
(1943)). In a dissent, then Chief Justice Rehnquist 
contradicted this point, explaining that “[f ]ederal 
courts of appeals perform a different role when they 
decide questions of state law than they do when they 
decide questions of federal law.” Id. at 242 
(Rehnquist, C.J.) (dissenting). When they decide state 
law, the federal courts “are not sources of law but 
only reflections of the jurisprudence of the courts of a 
State.” Id. When such determinations of state law are 
made, the federal courts need only consider the 
decisional law of the state; there is no need to “ponder 
the policy implications as well....” Id. 

 The time has come for this Court to again ad-
dress the application of Erie to state appellate court 
authority and to reaffirm the “soundness” of West, 
Fidelity Union and the other decisions addressing the 
Erie doctrine and this important aspect of diversity 
jurisdiction. This Court should clarify that state 
intermediate appellate court decisions establish and 
confer substantive rights under state law. The Court 
should further make clear that where, as here, the 
decision of a state intermediate appellate court has 
not been criticized, questioned or reversed in any way, 
a federal court may not change the decided rule of 
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law as stated by that court and create a conflicting 
system of laws within the state by rejecting the 
decision.  

 
A. The Decisions Below Disregard Basic 

Principles of Federalism, Perpetuate a 
Conflict of State Law that the Decision 
Created, Promote Forum-Shopping, 
and Deprive Litigants of State-Law 
Rights Upon Removal in Violation of 
Erie Jurisprudence. 

 A federal court enforcing a state-created right in 
a diversity case is in substance “only another court of 
the State.” Guaranty Trust Co. of New York v. York, 
326 U.S. 99, 108 (1945); accord Bernhardt v. Poly-
graphic Co. of America, 350 U.S. 198, 203 (1956). 
Accordingly, a federal court “cannot afford recovery if 
the right to recover is made unavailable by the State 
nor can it substantially affect the enforcement 
of the right as given by the State.” York, 326 U.S. 
at 108-09 (emphasis added); Bernhardt, 350 U.S. at 
203. In York, the Supreme Court made clear the 
importance of Erie vis-à-vis constitutional federalism 
and a federal court’s power to pronounce state law in 
the context of a state law limitations question. “Erie 
... expressed a policy that touches vitally the proper 
distribution of judicial power between State and 
federal courts.” 326 U.S. at 109. The Court explained 
that the overarching intent or “nub” of Erie was “to 
insure that, in all cases where a federal court is 
exercising jurisdiction solely because of the diversity 
of citizenship of the parties, the outcome of the 
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litigation in the federal court should be sub-
stantially the same, so far as legal rules deter-
mine the outcome of a litigation, as it would be 
if tried in a State court.” Id. (emphasis added). The 
Court reaffirmed the importance of adhering to Erie 
in Ragan v. Merchants Transfer & Warehouse Co., 337 
U.S. 530 (1949) (accepting “the determination of local 
law” by the state court of appeals) and Walker v. 
Armco Steel Corp., 446 U.S. 740 (1980) (reaffirming 
Ragan as “good law” post Hanna v. Plumer, 380 U.S. 
460, 465 (1965)). 

 The situation here is the converse of that in York, 
Ragan and Walker, in which the Supreme Court held 
that, given the commands of Erie, a claimant may not 
have more time in federal court to commence an 
action than he would have in state court. Here, the 
Washingtons, although fully able to file and pursue 
their civil claims against a “moneyed corporation” in 
Missouri state court, were prevented from pursuing 
those identical claims after their case was removed to 
federal court. 

 The preclusive effect of the Eighth Circuit’s 
decision on the Washingtons’ ability to pursue their 
valid MSMLA claims substantially affects the en-
forcement of a right as given by the State and should 
be reviewed by this Court as conflicting with Erie and 
28 U.S.C. §1652. See, e.g., York, 326 U.S. at 110-12; 
Bernhardt, 350 U.S. at 202-05; Semtek Int’l, 531 U.S. 
at 508-09 (twin aims of Erie apply to cases filed in, or 
removed to, federal court). The outcome of litigation 
has been made dependent on the courthouse where 
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the lawsuit is brought. Identical claims timely filed 
in Missouri state court under Missouri’s six-year 
statute of limitations are deemed barred by a differ-
ent, three-year statute once removed to federal court. 
This is precisely the result that the Court in Erie, 
York, Ragan, Bernhardt, Walker and numerous other 
cases, and Section 1652, expressly forbids. See, e.g., 
York, 326 U.S. at 112 (“The operation of a double 
system of conflicting laws in the same State is plainly 
hostile to the reign of law”).  

 The problem with the lower courts’ decisions is 
constitutional and goes to the very heart of Erie and 
the manner in which a federal court predicts and 
applies state law in a diversity case. By adopting 
Rashaw, the district court and Eighth Circuit violat-
ed Erie jurisprudence by perpetuating the constitu-
tionally impermissible circumstance created by 
Rashaw. The removal of a case to federal court should 
not result in the dismissal of a plaintiff ’s state law 
claims. That, however, is precisely what occurred 
here. The applicability of §516.420 and Schwartz to 
civil actions have now been effectively undone by the 
removal of this case to federal court, where Rashaw, 
not Schwartz, is followed. A federal court should not 
provide a litigant with the ability to avoid §516.420 
and controlling Missouri precedent simply by remov-
ing a case to federal court. Schwartz is the controlling 
authority in a Missouri state court. The situation 
should not be any different in federal court. York, 326 
U.S. at 109 (“the outcome of the litigation in the 
federal court should be substantially the same, so far 
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as legal rules determine the outcome of a litigation, 
as it would be if tried in a State court”); Bernhardt, 
350 U.S. at 203 (same). This Court should grant 
certiorari because of the importance of the question 
presented. A federal court’s prediction of state sub-
stantive law under Erie must not create a conflicting 
system of state laws in a state where before, no such 
conflict existed.7 

 
B. The Court Should Clarify that When a 

State’s Highest Court has not Decided 
a Controlling Issue of State Substan-
tive Law, a Federal Court Must Treat 
as Presumptively Dispositive an Un-
contradicted Decision of the State In-
termediate Court that Has. 

 The need for additional direction from this Court 
is particularly acute given the decisions and contin-
ued trend by the majority of state jurisdictions to 
utilize “intermediate appellate courts and supreme 
court discretionary jurisdiction in order to alleviate 

 
 7 The rule of state law pronounced in Schwartz was the law 
of Missouri at the time Petitioners filed this lawsuit in May 
2008. Schwartz remains the law of Missouri to this day, and is 
binding on all future litigants unless the Supreme Court of 
Missouri or the Court of Appeals en banc decides to overrule it, 
or some other judicial or legislative act casts doubt on the va-
lidity of its holding. A Missouri trial court must follow Schwartz 
and apply §516.420 to civil actions. Under Erie, the district 
court and Eighth Circuit in this case were similarly so con-
strained. 
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overwhelming caseloads in the state supreme courts.” 
See Sloviter, supra at 1677 & n.33 (citing Robert A. 
Kagan, Bliss Cartwright, Lawrence M. Friedman & 
Stanton Wheely, The Evolution of State Supreme 
Courts, 76 Mich. L. Rev. 961, 973, 980-83 (1978)). 
Intermediate state appellate courts are today decid-
ing state law rules in ways that state supreme courts 
historically have done. Under such systems, settled 
principles of state law are actually those upon which 
the state’s highest court may never make an express 
pronouncement.8 The altered role of state intermedi-
ate appellate courts, itself, substantiates the need for 
this Court to readdress the rules of Erie pertaining to 
the deference that must be given to the decisions of 
such courts. The Court should restate the rule of West 
and Fidelity Union in this modern context.  

 The fact that the Eighth Circuit concluded in 
these appeals that the Supreme Court of Missouri 
would overturn the very decision that it had previous-
ly and deliberately declined to review aptly illustrates 
why additional guidance from this Court is needed. 
The danger from such unfettered federal prognostica-
tions is real and respectfully can and should be 
avoided by a reaffirmance from this Court that the 

 
 8 The most recent set of statistics compiled by the National 
Center for State Courts shows that for the 34 state courts that 
reported in 2010, appeals by permission made up over half of 
those state’s supreme court caseloads. R. LaFountain, R. 
Schauffler, S. Strickland & K. Holt, Examining the Work of State 
Courts: An Analysis of 2010 State Court Caseloads (National 
Center for State Courts 2012). 
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decisions in West and Fidelity Union remain sound. 
As U.S. Court of Appeals Judge Dolores Sloviter 
noted, there is some evidence that federal courts may 
not be the best prognosticators of the future course of 
state doctrinal issues. Sloviter, supra at 1678-80. 
Unless and until corrected, these missteps by federal 
courts can have a grave impact on the principled and 
orderly growth of state law principles. Such federal 
decisions “inevitably skew the decisions of persons 
and businesses who rely on them and inequitably 
affect the losing federal litigant who cannot appeal 
the decision to the state supreme court; they may 
even mislead lower state courts that may be inclined 
to accept federal predictions as applicable precedent.” 
Id. at 1681. State courts and legislatures are far 
better equipped to decide these state law rules. As 
Judge Sloviter further noted, “a federal judge will 
necessarily approach a decision filling in the inter-
stices in the state decisional law through the prism of 
the eyes of someone steeped in federal law. That 
judge, who may not even be a citizen of the state 
involved, is certainly not likely to be as attuned as a 
state judge is to the nuances of that state’s history, 
policies, and local issues....” Id. at 1682. The decision 
below justifies these concerns. 

 A significant amount of time has passed since 
this Court last addressed the interesting and im-
portant issues that this case presents. A current 
pronouncement of the law is needed. The Court 
should explain that state intermediate appellate 
courts establish and confer substantive state rights 
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that may not be disturbed where the decision has not 
been criticized, questioned or reversed. The Court 
should make clear the level of deference to be given to 
a state’s current appellate court authority when the 
state’s highest court has not directly addressed an 
issue of state law, and a state statute in particular. 
The Court should clarify the level to which the evi-
dence of state law must rise before a federal court 
may permissibly reject the decision of a state inter-
mediate appellate court and undertake a wholesale 
reexamination of state law, which rarely should occur. 
The presumption in favor of an intermediate state 
appellate court decision cannot be overcome by prior 
state appellate court decisions – even from the state’s 
highest court – that do not address the state law 
issue at hand. Such opinions are not “persuasive 
evidence” that the state’s highest court would over-
rule the lower appellate court decision on the issue 
addressed. A federal court’s ability to “convince” itself 
of what it believes a state’s highest court “will do” is 
not unfettered. West, 311 U.S. at 236-37. Inalienable 
restraints on the court’s discretion should be pre-
scribed. Id. When, for example, a state’s highest court 
has not construed a state statute that a lower appel-
late court has construed directly, and the state’s 
highest court declines review and the appellate court 
decision is both regarded and followed as an authori-
tative pronouncement of state law, a federal court 
may not undertake a wholesale reexamination of the 
law – especially when to do so will create a conflicting 
system of laws within the state and result in the 
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disparate treatment of identical claims based solely 
on the forum in which the claims are decided. 

 This Court should pronounce a rule that when 
faced with a state intermediate court decision, which 
stands alone and is being followed as an authoritative 
statement of state law, a federal court should pre-
serve the status quo under Erie. Indeed, absent what 
must be extraordinarily “convincing” evidence, a 
federal court is constitutionally constrained to do so. 
If the decision of a state court of appeals is to be 
reversed, such a change in nearly every instance 
should come from the state’s highest court, and not 
from a federal court sitting in diversity, since a 
losing federal litigant cannot appeal to the state’s 
highest court. The need for state instead of federal 
action is especially important in those jurisdictions 
where a certification mechanism does not exist. See 
Town of Nags Head v. Toloczko, 728 F.3d 391, 398 
(4th Cir. 2013) (holding that Circuit Court “must 
follow” decision of intermediate state appellate court 
since (1) “North Carolina currently has no mechanism 
for us to certify questions of state law to its Supreme 
Court” and (2) the Supreme Court of North Carolina 
could have but decided not to review the decision of 
the intermediate appellate court). Like North Caroli-
na, Missouri lacks a certification mechanism. Supra 
n.2. The contrasting approach recently taken by the 
Fourth Circuit further highlights the need for review.  
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C. The Court Should Clarify that a Fed-
eral Court’s Erie Determination Must 
Specifically Consider and Give Weight 
to the Treatment of an Intermediate 
Appellate Court Decision by the 
State’s Highest Court. 

 Federal courts must understand the significant 
and practical role that state intermediate appellate 
courts play today in the “final” pronouncement of 
state law. Federal courts, at all levels, should consid-
er as a part of any Erie analysis the effective “finali-
ty” of intermediate appellate court authority, and 
consequently, how a state supreme court with discre-
tionary jurisdiction “treated” the decision. To date, 
this Court has not addressed this precise question – 
To what extent does it matter that a state’s highest 
court has allowed an intermediate appellate court 
decision to stand? This Court respectfully should do 
so. How a federal diversity court should react to this 
recurring situation is an important question for this 
Court to decide.  

 This Court has held itself constrained by a state’s 
high court decision not to review a lower state appel-
late court holding. See, e.g., Hicks on Behalf of Feiock 
v. Feiock, 485 U.S. 624, 629-30 & n.3 (1988) (refusing 
to overturn state appellate court decision where the 
California Supreme Court denied review, citing West, 
supra, and holding that “we are not free in this 
situation to overturn the state court’s conclusions of 
state law”); Gooding v. Wilson, 405 U.S. 518, 526 n.3 
(1972) (“the Court of Appeals of Georgia is a court of 
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statewide jurisdiction, the decisions of which are 
binding upon all trial courts in the absence of a 
conflicting decision of the Supreme Court of Georgia[, 
and therefore,] Federal courts ... follow these holdings 
as to Georgia law”). A proper analysis under Erie 
requires consideration of state high court treatment 
when a federal court, of whatever level, must decide 
how a state’s highest court would decide the matter. 
See Six Companies, 311 U.S. at 185 (noting that “[t]he 
Supreme Court of the State denied a petition for 
hearing”); West, 311 U.S. at 232-33, 237 (noting that 
the “highest court” of the state “refused to review the 
lower court’s decision”); Stoner, 311 U.S. at 466, 467 
(noting that Missouri Supreme Court denied discre-
tionary review); see also, e.g., Town of Nags Head, 728 
F.3d at 398 (following decision of intermediate state 
appellate court in part because state supreme court 
decided not to review decision); Washington, supra, 
655 F.3d at 873; Sheridan v. NGK Metals Corp., 609 
F.3d 239, 254 (3d Cir. 2010) (“Unlike our role in 
interpreting federal law, [federal courts] may not ‘act 
as a judicial pioneer’ in a diversity case ... when a 
state’s highest court denies review, the policy reasons 
for following an intermediate court decision (absent 
compelling evidence to the contrary) are strength-
ened”). 

 Petitioners respectfully suggest that this Court 
should make clear the need for conducting such an 
analysis as a part of a federal court’s Erie determina-
tion. 
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 If, however, the Court finds that this case is 
inappropriate for certiorari, Petitioners alternatively 
request the Court to consider summary reversal in 
view of the Eighth Circuit’s patently flawed interpre-
tation of §516.420 and the conflict in Missouri over 
the application of Missouri’s six-year statute of limi-
tations in the state and federal courts. The Eighth 
Circuit’s opinion violates Erie. Instead of applying 
established Missouri law to ensure consistent results 
in both state and federal court and avoid forum-
shopping, the Eighth Circuit, itself, created and is 
now perpetuating a clear demarcation between Mis-
souri’s state and federal courts on an issue of Mis-
souri substantive law. Despite uniform Missouri 
precedent applying Mo.Rev.Stat. §516.420 to civil 
statutory actions, a federal court of appeals in a 
published opinion decided to announce a different 
rule for the state of Missouri when there was abso-
lutely no need or authority for it to do so. Schwartz 
stated Missouri law. Both the district court and the 
Eighth Circuit were required to follow that decision 
like a Missouri state court. 

 
II. THE EXISTING RULES REQUIRING FED-

ERAL COURTS OF APPEALS TO FOL-
LOW THEIR OWN PRIOR PREDICTIONS 
OF STATE LAW IN THE ABSENCE OF AN 
“INTERVENING” STATE COURT OPIN-
ION OR LEGISLATIVE ACT VIOLATE 
ERIE. 

 There is another important reason for the Court 
to review this case. A circuit court of appeals should 
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not be required (or entitled) to blindly follow its own, 
prior Erie prediction in all instances, save for that 
involving the existence of an intervening opinion by a 
state appellate court or action by a state legislature. 
The existence of such “intervening” state law devel-
opments should not be the sole dispositive factor. A 
circuit court of appeals should be free to reexamine 
its prior Erie predictions if, as here, a party presents 
substantial evidence to show that the prior prediction 
is fundamentally flawed. Currently, the decisions of 
the federal circuit courts of appeal either expressly 
hold or imply that they will reexamine a prior state 
law prediction only in the presence of an intervening 
state court opinion or legislative act, and in some 
instances only if the intervening development is a 
decision of the state’s highest court. See generally 
Colin E. Wrabley, Applying Federal Court of Appeals’ 
Precedent: Contrasting Approaches to Applying Court 
of Appeals’ Federal Law Holdings and Erie State Law 
Predictions, 3 Seton Hall Circuit Rev. 1, 4-11 (2006) 
(comparing and contrasting the standards being 
applied by the circuits). This Court should review the 
varied standards and establish a definitive rule as to 
the level of deference that a federal court of appeals 
must give to its prior Erie predictions, consistent with 
Erie. Whatever else it allows, the Erie doctrine does 
not empower a federal court to usurp the authority of 
a state and manufacture its own conflicting version of 
state law, and to then perpetuate that conflicting 
“federal view” of state law based on stare decisis. See 
Jed I. Bergman, Note, Putting Precedent in its Place: 
Stare Decisis and Federal Predictions of State Law, 
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96 Colum. L. Rev. 969, 1004 (1996) (“Predictive-
precedent deference, based on the rules of stare 
decisis, violates ... a court’s Erie obligation to exercise 
independent judgment”). The approach the Eighth 
Circuit took in this case is indicative of the problem-
atic standards being applied by most if not all the 
circuits in violation of Erie. 

 The term “predictive precedent” is oxymoronic. 
The determination of state law by a federal court of 
appeals is at most a “prediction” of what the court of 
appeals thinks a state’s highest court would say if it 
chose to address the issue at hand. Such a prediction 
is not (and by definition cannot be) a declaration of 
what state law is. Erie, 304 U.S. at 78; see Louisiana 
Power & Light Co. v. City of Thibodaux, 360 U.S. 25, 
29 (1959) (only a state court is empowered to speak 
definitively on state law issues); see also Peterson v. 
U-Haul Co., 409 F.2d 1174, 1177 (8th Cir. 1969) (“In a 
diversity case neither this Court nor the District 
Court make any declarations of law ... Federal court 
decisions in diversity cases have no precedential 
value as state law and only determine the issues 
between the parties”). As a result, a court of appeals 
need not (and should not) ever automatically adopt 
and follow its prior determination of state law with-
out further thought. A court of appeals should instead 
make an independent determination of the issue and 
resolve the valid challenges made to the correctness, 
constitutionality and justness of its prior prediction 
where, as here, there is indicia suggesting that the 
prior state law determination was fundamentally 
flawed and in violation of Erie’s twin aims. 
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 Petitioners have been deprived of the meaningful 
review of the district court’s determination of state 
law to which they are entitled under Salve Regina, 
supra. The district court predicted that the Supreme 
Court of Missouri would reverse the decision in 
Schwartz even though the plain language of §516.420 
and evidence of state law showed that the Missouri 
Court likely would not do so. The district court based 
its determination of Missouri law on the Eighth 
Circuit’s earlier decision in Rashaw, which deter-
mined sua sponte that the Supreme Court of Missouri 
would reverse Schwartz for ignoring “controlling 
precedent” and “pertinent statutory history.” (App. 4-
5, 14-15) The Eighth Circuit affirmed, finding that 
Rashaw “controls this appeal.” (App. 5-6) In doing so, 
the Eighth Circuit refused to consider what it charac-
terized as Petitioners’ “attack” on the correctness and 
constitutionality of Rashaw. (App. 5) The Circuit 
Court, instead, simply adopted Rashaw, without 
analysis of the challenges raised, holding that it was 
conclusively bound by that prior appellate court 
decision given in the absence of any intervening state 
court decision. (App. 4-6) 

 The Eighth Circuit’s decision in Rashaw, followed 
by its blanket endorsement of that sua sponte deci-
sion both here and in Huffman, have prevented the 
“comprehensive analysis” and dialogue needed to 
properly evaluate and decide this important state law 
decision as envisioned and required by this Court in 
Salve Regina. 499 U.S. at 231-33 (explaining roles of 
district and appellate courts and noting that “[c]ourts 
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of appeals ... are structurally suited to the collabora-
tive juridical process that promotes decisional ac-
curacy”). The constitutional duty to independently 
ascertain state law pursuant to Erie, with adherence 
to principles of federalism, trumps whatever “prece-
dential” effect the Eighth Circuit sought to ascribe to 
its earlier prediction of Missouri law. See generally, 
Bergman at 1017-18 (describing situation similar to 
that at issue here and noting that deference by feder-
al court of appeals to its prior Erie prediction as 
controlling “would run afoul of the ‘twin aims’ of Erie 
... cause forum shopping ... create a situation in which 
the governing law was a function of the ‘accident of 
diversity’ [and come] perilously close to the judicial 
lawmaking that Erie abolished”). 

 The doctrine of stare decisis is not an inexorable 
command. Stare decisis is “a principle of policy and 
not a mechanical formula of adherence to the latest 
decision.” Payne v. Tennessee, 501 U.S. 808, 828 
(1991). This Court should clarify that when a federal 
court of appeals has predicted state law under Erie, 
the rationale for adhering to such “precedent” (viz., 
that “in most matters it is more important that the 
applicable rule of law be settled than [that] it be 
settled right” id. at 827) is significantly weakened 
and may not be applicable. See Bergman, at 1003 
(“Predictive precedents do not fit [the] conceptual 
paradigm, [of stare decisis] because when they decide 
Erie cases, federal courts are not making law ... 
Failure to follow a [prior] court’s predictive precedent 
is not ‘overruling’ it, in the sense of deciding that a 
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case should no longer be good law and that another 
should supplant it”). The failure of a court of appeals 
“to defer to a predictive precedent” is nothing more 
than a simple expression that the prior prediction “is 
no longer a good one.” Bergman at 1003. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The petition for writ of certiorari should be 
granted.  
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BENTON, Circuit Judge. 

 Jerry W. and Golda M. Washington sued Coun-
trywide Home Loans, Inc., alleging violation of the 
Missouri Second Mortgage Loan Act (MSMLA). The 
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district court1 dismissed the Washingtons’ claims as 
barred by the three-year statute of limitations of 
§ 516.130(2) RSMo. The Washingtons appeal, invok-
ing the six-year statute of limitations of § 516.420 
RSMo or, alternatively, the application of the “contin-
uing or repeated wrong” exception. Having jurisdic-
tion under 28 U.S.C. § 1291, this court affirms. 

 
I. 

 The Washingtons are the named plaintiffs and 
proposed representatives of a putative class of Mis-
souri homeowners who obtained residential second-
mortgage loans from Countrywide. The Washingtons’ 
loan proceeds were disbursed in April 2005, when 
interest began accruing. Countrywide assessed four 
additional charges against the Washingtons’ disburse-
ment: (1) a $690 loan discount, (2) a $100 settlement/ 
closing fee, (3) a $60 document processing/delivery 
fee, and (4) $37.80 in prepaid interest. After an audit, 
Countrywide determined that the first two charges 
should not have been assessed and wired $790 to the 
title company to be included in the loan disburse-
ment. 

 The Washingtons sued in state court on May 6, 
2008, alleging that the four additional charges violate 
the MSMLA, §§ 408.231 to 408.241 RSMo. Country-
wide removed the case to federal court. See 28 U.S.C. 

 
 1 The Honorable Fernando J. Gaitan, Chief Judge, United 
States District Court for the Western District of Missouri. 
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§§ 1332(d), 1453. The Washingtons seek to recover 
the charges plus all interest paid on the loans, relying 
on §§ 408.236 and 408.562 RSMo. See Washington v. 
Countrywide Home Loans, Inc., 655 F.3d 869 (8th 
Cir. 2011). 

 The district court found that the accrual date of 
the Washingtons’ cause of action was April 21, 2005. 
Because this suit was filed over three years later, the 
court dismissed the Washingtons’ claims as time 
barred by § 516.130(2) RSMo. The district court relied 
on Rashaw v. United Consumers Credit Union, 685 
F.3d 739, 744 (8th Cir. 2012), cert. denied, 133 S. Ct. 
1250 (2013). The Washingtons argued for the six-year 
statute of limitations of § 516.420 RSMo. They relied 
on Schwartz v. Bann-Cor Mortgage, 197 S.W.3d 168, 
178 (Mo. App. 2006), which Rashaw rejected as not 
stating the law declared by the Supreme Court of 
Missouri. The Washingtons appeal. This court re-
views de novo a district court’s determination of state 
law, applying the same standard as the district court. 
Salve Regina Coll. v. Russell, 499 U.S. 225, 231 
(1991). 

 Under § 516.130(2) RSMo, an “action upon a 
statute for a penalty or forfeiture, where the action is 
given to the party aggrieved” must be commenced 
within three years. However, actions for penalties or 
forfeitures against “moneyed corporations” face a six-
year statute of limitations under § 516.420 RSMo. In 
Schwartz, the Missouri Court of Appeals applied this 
six-year statute of limitations to an MSMLA action, 
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reasoning that § 516.420 is the “more specific stat-
ute.” Schwartz, 197 S.W.3d at 178. 

 This court disagreed in Rashaw. Reviewing the 
statutory history and cases by the Supreme Court of 
Missouri, this court concluded: 

The [Supreme Court of Missouri] might de-
cide that Schwartz provides the best inter-
pretation of the current § 516.420. But 
Schwartz ignored both relevant legislative 
history and what should have been control-
ling (though dated) Supreme Court prece-
dents. . . . We conclude the [Supreme Court 
of Missouri] would . . . hold that § 516.420 is 
limited to penal statutes and does not apply 
to civil actions to recover penalties and for-
feitures governed by § 516.130(2). 

Rashaw, 685 F.3d at 744. 

 “When determining the scope of Missouri law, we 
are bound by the decisions of the Supreme Court of 
Missouri. If the Supreme Court of Missouri has not 
addressed an issue, we must predict how the court 
would rule, and we follow decisions from the interme-
diate state courts when they are the best evidence of 
Missouri law.” Eubank v. Kansas City Power & 
Light Co., 626 F.3d 424, 427 (8th Cir. 2010). Deci-
sions from the Missouri Court of Appeals may be the 
best evidence of Missouri law if the Supreme Court of 
Missouri has not spoken. Washington, 655 F.3d at 
873. Since Schwartz ignored controlling precedent by 
the Supreme Court of Missouri as well as pertinent 
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statutory history, Schwartz is not the best evidence of 
Missouri law. Rashaw, 685 F.3d at 741-44. 

 Absent an intervening opinion by a Missouri 
court,2 Rashaw controls this appeal. The Washingtons 
attack Rashaw’s interpretation of Missouri case law 
and statutory history, but it “is a cardinal rule in our 
circuit that one panel is bound by the decision of a 
prior panel.” Mader v. United States, 654 F.3d 794, 
800 (8th Cir. 2011) (en banc). The Washingtons assert 
that Schwartz should be treated as a prior decision of 
this court because it was removed to the district court 
after some plaintiffs (including the Schwartzes) 
settled. See Wong v. Bann-Cor Mortg., 918 F. Supp. 
2d 941, 943 n.1 (W.D. Mo. 2013); Wong v. Bann-Cor 
Mortg., 878 F. Supp. 2d 989, 991 n.2 (W.D. Mo. 2012). 
The Washingtons believe that Schwartz became the 
“law of the case” after removal and thus has the same 
precedential value as an Eighth Circuit opinion. 
“ ‘Law of the case’ is a policy of deference under which 
‘a court should not reopen issues decided in earlier 
stages of the same litigation.’ ” In re Raynor, 617 
F.3d 1065, 1068 (8th Cir. 2010), quoting Agostini v. 
Felton, 521 U.S. 203, 236 (1997). To the extent 
Schwartz is the “law of the case” after removal, it 

 
 2 This court asked the Supreme Court of Missouri to 
consider the following certified question: “Does § 516.130(2) or 
§ 516.420 control plaintiffs’ actions against a corporate mortgage 
lender under the Missouri Second Mortgage Loan Act?” The 
Supreme Court of Missouri declined the request, adhering to 
Grantham v. Missouri Department of Corrections, No. 72576, 
1990 WL 602159, at *1 (Mo. banc July 13, 1990). 
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applies only in that litigation and has no precedential 
value here. See id. 
 The MSMLA is subject to the limitations period 
of § 516.130(2). Rashaw, 685 F.3d at 744. The district 
court did not err in applying the three-year statute of 
limitations. 

 
II. 

 The Washingtons argue for a “continuing or 
repeated wrong” exception to the three-year statute of 
limitations. This court reviews de novo a district 
court’s determination of state law, applying the same 
standard as the district court. Salve Regina Coll., 
499 U.S. at 231. 

 The MSMLA says, “No charge other than that 
permitted by section 408.232 [contract interest] shall 
be directly or indirectly charged, contracted for or 
received in connection with any second mortgage 
loan, except as provided in [the list of charges in] this 
section [408.233].” § 408.233.1 RSMo. Additionally, 
“Any person violating the provisions of [the MSMLA] 
shall be barred from recovery of any interest on the 
contract.” § 408.236 RSMo. The Washingtons correct-
ly interpret these sections to mean that an MSMLA 
violation occurred each time Countrywide “charged” 
or “received” a monthly payment. Washington, 655 
F.3d at 875 (collection of prepaid interest “was an 
additional violation of the statute”). 
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 Under Missouri law, the statute of limitations 
does not begin “when the wrong is done” or the 
“breach of contract or duty occurs.” § 516.100 RSMo. 
Rather, the statute of limitations begins when the 
“damage resulting therefrom is sustained and is 
capable of ascertainment.” Id. When the fact of 
damage is capable of ascertainment, the statute of 
limitations is put in motion, even if the amount of 
damage is unascertained. Davis v. Laclede Gas Co., 
603 S.W.2d 554, 556 (Mo. banc 1980) (“[I]f the wrong 
done is of such a character that it may be said that all 
of the damages, past and future, are capable of ascer-
tainment in a single action so that the entire damage 
accrues in the first instance, the statute of limitation 
begins to run from that time.”); M & D Enters., Inc. 
v. Wolff, 923 S.W.2d 389, 394 (Mo. App. 1996) (“When 
the fact of damage becomes capable of ascertainment, 
the statute of limitations is put in motion.”). “Damage 
is capable of ascertainment when it can be discovered 
or is made known, even if its extent remains un-
known.” D’Arcy & Assoc’s v. K.P.M.G. Peat Mar-
wick, L.L.P., 129 S.W.3d 25, 29 (Mo. App. 2004). 

 The unlawful charges were listed on the HUD-1 
settlement statement provided to the Washingtons 
before they signed the contract. The Washingtons also 
then learned their payment schedule. “[A]ll of the 
damages, past and future” were known to them when 
they signed the contract. See Davis, 603 S.W.2d at 
556. Even if additional violations of the statute later 
occurred, the Washingtons could have maintained 
their entire MSMLA action – recovering all unlawful 
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fees and barring all interest – immediately after 
closing. M & D Enters., 923 S.W.2d at 394 (“The test 
is when the plaintiff could have first successfully 
maintained the action.”). The “entire damage” to the 
Washingtons was capable of ascertainment “in a 
single action” at that time. Davis, 603 S.W.2d at 556. 
The “continuing or repeated wrong” exception does 
not apply in this case. 

 The Washingtons rely on Vogel v. A. G. Edwards 
& Sons, Inc., 801 S.W.2d 746 (Mo. App. 1990). Inves-
tors sued to recover commissions their broker re-
ceived by “churning” an investment account. Id. at 
748. The Missouri Court of Appeals applied the 
“continuing or repeated wrong” exception, letting the 
investors recover “any damages they sustained from 
subsequent trades occurring within the [limitations 
period] immediately preceding the date the petition 
was filed.” Id. at 755-56. The Vogel case is irrelevant 
here. “Separate” and “individual” trades from churn-
ing are “fresh injuries” not capable of ascertainment 
until made, unlike payments on an unlawful contract. 
Id. 

 The district court properly declined to apply a 
“continuing or repeated wrong” exception in this case. 

* * * * * * * 

 The judgment is affirmed. 
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 
JERRY W. AND GOLDA 
M. WASHINGTON, 

  Plaintiffs, 

vs. 

COUNTRYWIDE 
HOME LOANS, INC., 

  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

No. 08-0459-CV-W-FJG

 
ORDER 

 Pending before the Court are (1) Plaintiffs’ Re-
newed Motion for Class Certification (Doc. No. 131); 
and (2) Defendant Countrywide’s Motion to Strike 
Paragraph 49 of Plaintiffs’ Amended Complaint (Doc. 
No. 141). Also before the Court are the parties’ re-
sponses to the Court’s July 20, 2012 Order. Doc. Nos. 
163 (defendant’s brief) and 164 (plaintiffs’ brief). 

 
I. Background 

 Plaintiffs bring a purported class action under 
the Missouri Second Mortgage Loan Act (“MSMLA”), 
alleging defendant Countrywide charged illegal fees 
in connection with their second mortgage loan. Plain-
tiffs obtained a second mortgage loan from Country-
wide, and the loan closed on April 21, 2005. At closing, 
plaintiffs executed a HUD-1 settlement statement 
indicating that they had agreed to pay the following: 
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Loan Discount Fee in the amount of $690.00; Set-
tlement/Closing Fee in the amount of $100.00; Doc-
ument Processing/Delivery Fee in the amount of 
$60.00; and Interest in the amount of $37.80. Plain-
tiffs financed all closing costs, which were to be de-
ducted from the principal of the loan. A Countrywide 
compliance specialist reviewed plaintiffs’ loan closing 
documents, including the HUD-1 settlement state-
ment. The analyst identified the $690 loan discount 
fee and the $100 settlement fee as assessed in error, 
circled the charges and stamped the HUD-1 as void. 
On April 28, 2012, plaintiffs received a wire transfer 
of funds, including the loan principal plus the fees 
charged in error (the $690 loan discount fee, the $100 
settlement fee, and a $295 processing fee that is not 
the subject of this suit). Plaintiffs’ loan became final 
on April 26, 2005, following a weekend and expiration 
of the three-day right of rescission granted under 
federal law. Plaintiffs filed this lawsuit in the Circuit 
Court of Jackson County, Missouri, on or about May 
6, 2008. See Doc. No. 4-2. 

 As previously noted by the Court, after the mo-
tion for class certification became fully briefed, the 
Eighth Circuit issued its opinion in Rashaw v. United 
Consumers Credit Union, Case No. 11-2327, 2012 WL 
2892218 (July 17, 2012). In this opinion, the Eighth 
Circuit found that, if the Supreme Court of Missouri 
examined the interpretation of R.S.Mo. § 516.420 
found in Schwartz v. Bann-Cor Mortgage, 197 S.W.3d 
168, 178 (Mo. App. 2006), the Supreme Court of Mis-
souri would “ ‘ignor[e] [that] precedent in favor of the 
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statute itself,’ ” and “would hold that § 516.420 is 
limited to penal statutes and does not apply to civil 
actions to recover penalties and forfeitures governed 
by § 516.130(2).” Rashaw, 2012 WL 2892218 at *4. In 
other words, the Eighth Circuit held that the six-year 
statute of limitations found in R.S.Mo. § 516.420 does 
not apply to claims such as the ones made by plain-
tiffs in the present lawsuit, and the three-year stat-
ute of limitations found in section 516.130(2) should 
apply instead. 

 In light of the Eighth Circuit’s ruling, the Court 
directed the parties to file briefs addressing the 
impact of Rashaw on the following issues: (1) whether 
Rashaw should apply to the claims in this matter; 
(2) whether the proposed class definition should be 
modified; (3) whether named plaintiffs are appropri-
ate class representatives in light of the statute of 
limitations issue; and (4) whether the case should be 
dismissed in its entirety on statute of limitations 
grounds in light of Rashaw. In particular, it appears 
that if the Court considers section 516.130(2) to be 
the proper statute of limitations, named plaintiffs’ 
claims may have expired prior to the filing of this 
lawsuit. See Doc. No. 162. Since the time the Court 
ordered the parties to file supplemental briefing on 
the impact of Rashaw, plaintiffs in Rashaw (repre-
sented by the same counsel as the present case) filed 
petitions for rehearing and rehearing en banc; those 
petitions were denied by the Eighth Circuit on August 
30, 2012. See Rashaw v. United Consumers Credit 
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Union, Case No. 11-2327, Judge Order dated August 
30, 2012.1 

 
II. Responses to the Court’s July 20, 2012 Or-

der regarding Rashaw  

 Defendant, in its opening brief (Doc. No. 163), 
responds to the Court’s questions, and requests that 
this Court dismiss the pending action as time-barred 
and deny the pending motion for class certification as 
moot. Plaintiffs oppose these requests. 

 
(A) Does Rashaw apply? 

 Defendant indicates that the holding in Rashaw 
applies to this suit, and notes that throughout the 
pendency of this suit it has argued that the cor- 
rect statute of limitations could be found in R.S.Mo. 
§ 516.130(2). Defendant notes that R.S.Mo. § 516.130(2) 
provides a three-year period to file “[a]n action upon a 
statute for a penalty or forfeiture, where the action is 
given to the party aggrieved.” Here, the present suit 
is (1) an action upon a statute, in that plaintiffs allege 
a violation of the MSMLA; (2) for a “penalty or forfei-
ture,” in that plaintiffs demand all interest paid to 
date and into the future, rather than compensatory 

 
 1 Plaintiffs indicate in their response to the Court’s Order 
that they will now request the Supreme Court review the panel 
decision. See Doc. No. 164, p. 5. This Court is not inclined to 
wait until the Supreme Court makes a decision on certiorari 
before issuing its order on the pending issues. 
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damages; and (3) an action given to the party ag-
grieved, in that the MSMLA creates a limited private 
right of action for those who suffer losses as a result 
of an MSMLA violation (see R.S. Mo. § 408.562). 
Defendant further argues that no other limitations 
period applies, and the only other limitations period 
advocated by plaintiff throughout this suit has been 
section 516.420. 

 In response (Doc. No. 164), plaintiffs argue that 
despite the Eighth Circuit’s ruling in Rashaw, this 
Court should conduct its own, separate inquiry, and 
“[i]ndependently [a]scertain [w]hether the [d]ecision 
in Schwartz2 is the ‘[b]est [e]vidence’ of Missouri law” 
on the issue of the applicability of R.S.Mo. § 516.420 
to plaintiffs’ claims. Doc. No. 164, p. 1. Plaintiffs in-
vite the Court, despite the Eighth Circuit’s very recent 
opinion and the lack of any other relevant interven-
ing opinions by state or federal courts, to conduct its 
own searching review of Missouri law. Plaintiffs note 
that the Eighth Circuit panel in Rashaw decided the 
matter sua sponte. Therefore, plaintiffs argue, at 
pages 5-6 of their brief (Doc. No. 164) that this Court 
should allow them to brief and independently present 
and argue the issue decided by the Eighth Circuit 
in Rashaw, arguing that the Eighth Circuit’s “misun-
derstanding” of certain law and facts is subject to 
challenge, as the issues raised by Rashaw go to the 

 
 2 Schwartz v. Bann-Cor Mortgage, 197 S.W.3d 168, 178 (Mo. 
App. 2006).  
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very heart of Erie R. Co. v. Tompkins, 304 U.S. 64 
(1938). 

 The Court believes that, by giving the parties the 
opportunity to brief the Rashaw issue, it invited 
plaintiffs to submit exactly the sort of briefing that 
they now request further permission to submit. The 
Court will not further prolong making a decision on 
this issue. The Court finds that, although this Court 
is not necessarily bound by the Eighth Circuit’s pre-
diction of state law, Rashaw appears to be the most 
thorough interpretation of the relevant Missouri stat-
utes of limitation and the best guidance available 
on this issue.3 Accordingly, the Court finds that the 

 
 3 The Court further notes that there are somewhat conflict-
ing panel decisions from the Eighth Circuit as to the precedential 
weight that should be accorded the Eighth Circuit’s predictions 
of state law. According to Peterson v. U-Haul Co., 409 F.2d 1174, 
1177 (8th Cir. 1969), neither the Eighth Circuit nor the District 
Court can make declarations of state law, and such decisions 
“have no precedential value as state law and only determine 
the issues between the parties.” This provides some weight for 
plaintiffs’ argument that the Court should make an independent 
determination on the issue, and thus this Court makes the 
independent determination that the law as stated in Rashaw is 
the better expression of Missouri law on this issue. However, the 
Court notes that in a more recent panel decision, the Eighth 
Circuit found that “Although our circuit has never specifically 
determined the binding effect of a state law determination by a 
prior panel, other circuits defer to prior panel decisions absent a 
‘subsequent state court decision or statutory amendment that 
makes [the prior federal opinion] clearly wrong.’ ” AIG Centen-
nial Ins. Co. v. Fraley-Landers, 450 F.3d 761, 767-68 (8th Cir. 
2006) (citing Broussard v. Southern Pac. Transp. Co., 665 F.2d 
1387, 1389 (5th Cir.1982) (en banc) (internal quotation marks 

(Continued on following page) 
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relevant statute of limitations is three years. R.S. Mo. 
§ 516.130(2). 

 
(B) Should the case be dismissed? 

 Under Missouri law, the right to bring suit “ac-
crues and the statute of limitations is set into motion 
‘[w]hen the fact of damage becomes capable of ascer-
tainment . . . ’ even if the actual amount of damage is 
unascertainable.” Bonney v. Envtl. Eng’g, Inc., 224 
S.W.3d 109, 116 (Mo. Ct. App. 2007) (internal cita-
tions omitted). “Damage is capable of ascertainment 
when it can be discovered or is made known, even if 
its extent remains unknown.” D’Arcy & Associates, 
Inc. v. K.P.M.G. Peat Marwick, L.L.P., 129 S.W.3d 25, 
29 (Mo. Ct. App. 2004) (internal citations omitted). 

[I]f the wrong done is of such a character 
that it may be said that all of the damages, 
past and future, are capable of ascertain-
ment in a single action so that the entire 
damage accrues in the first instance, the 
statute of limitation begins to run at that 
time. If, on the other hand, the wrong may be 
said to continue from day to day, and to cre-
ate a fresh injury from day to day, and the 
wrong is capable of being terminated, a right 
of action exists for the damages suffered 
  

 
and citation omitted)). Thus, under Fraley-Landers, it would 
appear that this Court is bound by the Eighth Circuit’s decision 
in Rashaw. Regardless of the standard of review, the Court finds 
that the law as stated in Rashaw applies in this case. 
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within the statutory period immediately pre-
ceding suit. 

Davis v. Laclede Gas Co., 603 S.W.2d 554, 556. (Mo. 
1980). 

 Under the MSMLA, “[n]o charge other than that 
permitted by section 408.232 [interest] shall be di-
rectly or indirectly charged, contracted for or received 
in connection with any second mortgage loan, except 
as provided in [section 408.233].” R.S.Mo. § 408.233.1. 
Section 408.233 then lists the closing costs and other 
fees permitted under the MSMLA. If a lender violates 
the MSMLA by, among other things, charging fees 
prohibited by section 408.233, the lender “shall be 
barred from recovery of any interest on the contract,” 
unless certain exceptions apply. See R.S.Mo. § 408.236. 

 Defendant indicates that the Court should dis-
miss the Washingtons’ suit as time-barred, noting that 
a Court may sua sponte dismiss an action if it fails 
from the face of the complaint. Adams v. Eureka Fire 
Prot. Dist, 352 Fed. Appx. 137, 139 (8th Cir. 2009); 
Smith v. Boyd, 945 F.2d 1041, 1042-43 (8th Cir. 1991); 
McCoy v. Carter-Jones Timber Co., 352 Fed. Appx. 
119, 121 (8th Cir. 2009). Here, the fees challenged by 
plaintiffs in this lawsuit were listed on the plaintiffs’ 
loan closing statement on April 21, 2005, thus making 
the fact of damage capable of ascertainment on that 
date. Plaintiffs’ complaint was filed more than three 
years after April 21, 2005, making it untimely. Fur-
ther, defendant argues that the Court should reject 
any continuing violation theory presented by plaintiff 
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based on monthly payments of interest on the loan 
within the limitations period, as the payment of loan 
interest was not a “new and independent” act violat-
ing the MSMLA, but was instead a consequence of an 
allegedly illegal act (the charging of improper closing 
costs) which occurred outside the limitations period. 
The continuing tort exception only applies when “the 
wrong continues from day to day, creates a fresh in-
jury from day to day, and is capable of being termi-
nated.” D’Arcy, 129 S.W.3d at 30. “Damages resulting 
from one completed, wrongful act, although they may 
continue to develop, are not adequate.” Id. See also 
Ball v. Friese Constr. Co., 348 S.W.3d 172, 178 (Mo. 
Ct. App. 2011) (finding that, where plaintiff alleged 
inadequate construction causing damage to his home 
and where plaintiff discovered the initial damage 
many years before filing suit, there were not continu-
ing wrongs justifying application of the continuing 
tort doctrine when the problem became worse over 
the years; instead, there was only one wrong, where 
damages were apparent but continued to develop, and 
the action accrued when the fact of damage was 
capable of ascertainment). 

 Additionally, defendant notes that the trial court 
in Schwartz v. Bann-Cor Mortgage ruled on the appli-
cation of the continuing violation theory to an MSMLA 
claim and held that such a theory did not apply. Order, 
Schwartz v. Bann-Cor Mortgage, No. 00-CV-226639-
01 (Jan. 28, 2005) (Ex. 1 to Doc. No. 163) (citing to 
D’Arcy, 129 S.W.3d at 30). Defendant further notes 
that this Court previously found that in neither Mayo 
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v. GMAC Mortgage, LLC, 763 F.Supp.2d 1091, 1109 
(W.D. Mo. Jan. 13, 2011), or Mitchell v. Residential 
Funding Corp., 334 S.W.3d 477, 502 (Mo. App. W.D. 
2010), were the courts “presented with arguments 
regarding the date of accrual of a cause of action.” 
Wong v. Bann-Cor Mortgage, Case No. 10-1038, 2012 
WL 2839828, at *8 (July 10, 2012) (J. Gaitan).4 

 In their response, Plaintiffs do not challenge 
that, if a three-year statute of limitations were to ap-
ply, the loan closing occurred beyond the three-year 
limitation period. Plaintiffs argue, however, that each 
time a mortgage bill was generated and the plaintiffs 
made a principal payment on the loan, a continu- 
ing violation of the MSMLA occurred. On this point, 
plaintiffs cite to the Eighth Circuit’s previous opinion 
in this case, finding that collection of prepaid interest 
on the loan at the time of loan closing constituted 
“an additional violation of the statute [R.S. Mo. 
§ 408.236].” Washington v. Countrywide Home Loans, 
Inc., 655 F.3d 869, 873-74 (8th Cir. 2011). See also 
Mitchell, 334 S.W.3d at 502 (holding that the fact that 
“the fees were rolled into the loan principal on which 
Defendants charged interest . . . also supports a find-
ing that Assignee Defendants ‘indirectly charged, con-
tracted for or received’ an unauthorized charge ‘in 
connection with’ these second mortgage loans”); Mayo 
v. GMAC Mortgage, LLC, 763 F.Supp.2d 1091, 1109 

 
 4 In Wong, the Court declined to address whether a continu-
ing violation theory was permissible under the MSMLA. Id. at 
*9. 
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(W.D. Mo. 2011) (finding that a reasonable jury could 
find that defendants “indirectly received” loan fees in 
violation of the MSMLA, § 408.233.1, because the 
loan fees had been financed and repaid as part of the 
principal amount).5 Plaintiffs argue that an action-
able wrong (i.e., a violation of the MSMLA that re-
sulted in a loss of money or property within the 
meaning of § 408.562) occurred every time defendant 
(or its assignee(s)) billed or received a monthly loan 
payment of interest and principal from plaintiffs, as 
an improper charge prohibited by § 408.233.1 was 
received as part of the principal payment each month, 
and improper interest prohibited by § 408.236 was 
received as part of the interest payment received each 
month. Plaintiffs argue that each payment is a sepa-
rate and recurring violation of the MSMLA, and that 
each payment occurred within the three-year period 
prior to the May 2008 filing of this lawsuit. 

 Plaintiffs further argue that D’Arcy and Associ-
ates, Inc. v. KPMG Peat Marwick, LLP, 129 S.W.3d 25 
(Mo. App. W.D. 2004) is distinguishable, as in D’Arcy, 
the claim was for tortious interference, which “ema-
nated from a complete, wrongful act” that occurred 
more than 5-years before the filing of the suit but had 
damages that accrued over time (id. at 30), whereas 
here the wrong is continuing. Plaintiffs further argue 
that Missouri’s usury laws support their point, as 

 
 5 The Court notes, however, that in none of these cases 
were the courts presented with a question as to the date of ac-
crual of a cause of action under the MSMLA. 
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such laws establish that the cause of action runs from 
the date of payment of interest. R.S.Mo. §§ 408.030.2, 
408.052.4. This Court, however, has already found in 
a related case that Missouri’s usury law has “very 
limited applicability to this MSMLA case,” as “[i]f the 
Missouri legislature had wanted the same claim ac-
crual provisions to apply to MSMLA claims as usury 
claims, the legislature could have provided such a ref-
erence within the MSMLA itself.” Wong v. Bann-Cor 
Mortgage, Case No. 10-1038, 2012 WL 2839828, at *8, 
n.13 (July 10, 2012) (J. Gaitan). 

 Upon considering the points and authorities 
presented by the parties, the Court finds that the 
date of accrual of the plaintiffs’ entire cause of action 
is April 21, 2005, the date of the loan closing. All of 
fees challenged by plaintiffs in this lawsuit were 
listed on the plaintiffs’ loan closing statement, mak-
ing the fact of damage capable of ascertainment on 
April 21, 2005. The Court finds that the continuing 
tort doctrine is inapplicable in this matter, as the 
interest charged on the loans is a damage that would 
have been known plaintiffs at the time of loan closing, 
and does not constitute a continuing violation of the 
statute. As noted in defendant’s reply to the motion to 
strike (Doc. No. 161), the payment of interest is un-
lawful only where illegal loan fees have been financed 
as part of the loan amount, and whether or not a 
violation occurred depends on what happened at loan 
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origination – in other words, payment of interest 
alone is not a violation of the MSMLA.6 

 Accordingly, the Court finds that plaintiffs’ claims 
must be DISMISSED. 

 
III. Conclusion 

 Accordingly, for the foregoing reasons, plaintiffs’ 
claims are DISMISSED with prejudice as barred by 
the relevant statute of limitations. All remaining 
motions (Doc. Nos. 131 and 141) are DENIED AS 
MOOT. 
  

 
 6 The Court also finds it notable that, upon its review of the 
Missouri state court decisions granting class certification that 
plaintiffs have attached to their suggestions in support of their 
motion to certify a class, all were granted as to a class defined as 
consisting of persons who were made loans on or after the 
applicable limitations period, not to purported class members 
whose loans which were made outside the statutory limitations 
period but where interest was paid within the limitations period. 
See Doc. Nos. 132-3, 132-4, 132-5, 132-6, 132-7, 132-8, 132-9, 
132-10, 132-11, 132-12. It seems that plaintiffs’ counsel have only 
recently sought to certify classes as to those who only paid in-
terest within the class period. The Court believes that if the 
continuing violation theory was viable in the MSMLA context, 
plaintiffs’ counsel undoubtedly would have asserted this theory 
long ago (not just in recent years after cases had been removed 
to federal courts). 



App. 22 

 IT IS SO ORDERED. 

 /S/FERNANDO J. GAITAN, JR.
Dated: 
September 26, 2012 
Kansas City, Missouri 

Fernando J. Gaitan, Jr.
Chief United States 
 District Judge 
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 
JERRY W. AND GOLDA 
M. WASHINGTON, 

  Plaintiffs, 

vs. 

COUNTRYWIDE 
HOME LOANS, INC., 

  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

No. 08-0459-CV-W-FJG

 
JUDGMENT IN A CIVIL CASE 

   Jury Verdict. This action came before the 
Court for a trial by jury. The issues have been 
tried and the jury has rendered its verdict. 

  X  Decision by Court. This action came before 
the Court. The issues have been determined 
and a decision has been rendered. 

 IT IS ORDERED AND ADJUDGED that 

 Plaintiffs’ claims are DISMISSED with prejudice 
as barred by the relevant statute of limitations. All 
remaining motions are DENIED AS MOOT. 

September 26, 2012  Ann Thompson
Date  Clerk of Court

  /s/ Rhonda Enss 
  (by) Deputy Clerk
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

No: 12-3428 

Jerry W. Washington and Golda M. Washington 

 Appellants 

v. 

Countrywide Home Loans, Inc. 

 Appellee 

Appeal from U.S. District Court 
for the Western District of Missouri – Kansas City 

(4:08-cv-00459-FJG) 

 
ORDER 

 The petition for rehearing en banc is denied. The 
petition for panel rehearing is also denied. 

 Judge Bye would grant the petition for rehearing 
en banc. 

 Judge Gruender did not participate in the con-
sideration or decision of this matter. 

 May 23, 2014 

Order Entered at the Direction of the Court: 
Clerk, U.S. Court of Appeals, Eighth Circuit. 

  
      /s/ Michael E. Gans 

 


