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QUESTION PRESENTED 

 
 Whether the denial of a plaintiff ’s Seventh 
Amendment jury-trial right can be reviewed by 
a harmless error analysis in a case where the 
trial court denied a directed verdict. 
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LIST OF PARTIES 

 
 The Petitioner is Mark Frappier. The Respondent 
is Countrywide Home Loans, Inc., a wholly-owned 
subsidiary of the Bank of America Corporation.  
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OPINION BELOW 

 The opinion of the United States Court of Ap-
peals for the First Circuit is reported at ___ F. 3d ___ 
(1st Cir. 2014). The First Circuit affirmed the April 
12, 2012 ruling of the United States District Court for 
the District of Massachusetts, which denied plain-
tiff ’s jury demand and set a bench trial in the case. 
The District Court did not issue an opinion on its 
denial ruling that appears only as the second entry in 
the District of Massachusetts case docket under the 
date “4/12/2012” as an order for a bench trial. The 
District Court denied orally from the Bench the 
Defendant’s Motion for A Directed Verdict at the close 
of the Plaintiff ’s case on the second day of trial. 

---------------------------------  --------------------------------- 
 

STATEMENT OF JURISDICTION 

 This Court’s jurisdiction is invoked under 28 
U.S.C. § 1254(1). The First Circuit’s opinion was 
rendered on April 30, 2014. 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND 
STATUTORY PROVISIONS INVOLVED 

 United States Constitution, Seventh Amend-
ment 

In suits at common law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and 
no fact tried by a jury, shall be otherwise 
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reexamined in any court of the United 
States, than according to the rules of the 
common law. 

 Massachusetts General Laws, Chapter 93A 
§ 2(a) Unfair practices 

Unfair methods of competition and unfair or 
deceptive acts or practices in the conduct of 
any trade or commerce are hereby declared 
unlawful. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 This case arises out of a dispute between Mark 
Frappier and Countrywide Home Loans, which pro-
vided Mr. Frappier with a home-mortgage loan and 
a home equity line of credit (“HELOC”), neither of 
which Mr. Frappier could repay.  

 In 2006, Mr. Frappier, a part-time church janitor 
receiving Social Security Disability Income (“SSDI”) 
benefits, attempted to refinance the mortgage on his 
home. Mr. Frappier’s family had owned the home for 
five generations; Mr. Frappier himself had purchased 
it from his mother in 1999 and made several improve-
ments to the house since that time. 

 In order to refinance the loan, Mr. Frappier con-
tacted a loan officer at Countrywide Home Loans 
(“Countrywide”) named Richard Mamuszka. During 
the course of several conversations with Mr. Mamuszka 
about refinancing, Mr. Frappier claims he provided 
Mr. Mamuszka with documents verifying his monthly 
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income of approximately $3,300 per month. Country-
wide claims it received no such documentation. Mr. 
Frappier also claims that Mr. Mamuszka changed the 
job title on his loan applications to “something that 
sounded better than maintenance/janitor.” Country-
wide has denied these claims. 

 Mr. Mamuszka eventually applied on Mr. Frappier’s 
behalf for a so-called “Fast & Easy” stated income/ 
stated asset (“SISA”) home-mortgage loan for Mr. 
Frappier. This loan program required no documen-
tation of the borrower’s income or occupation. On 
this application, Mr. Frappier’s income was listed as 
$8,219.25 per month – a figure nearly $5,000 per 
month greater than his actual income – and his job 
title as “Operations Manager.” This figure translates 
to a yearly income of approximately $98,630 for a 
part-time janitor receiving means-tested SSDI bene-
fits. At no point prior to closing was Mr. Frappier 
aware that these inaccurate figures were being used. 

 Countrywide used the information on the appli-
cation prepared by Mr. Mamuszka to underwrite Mr. 
Frappier’s loan. Despite the fact that Mr. Frappier’s 
home was not eligible for a “Fast & Easy” loan – it 
had recently been on the market for sale – Country-
wide granted a special exception for Mr. Frappier.1 As 

 
 1 This exception was granted based on certain information 
about Mr. Frappier that proved to be false. For instance, the ex-
ception required a minimum credit score of 697; Mr. Frappier’s 
credit score was 697 on one report and 645 on another. The ex-
ception also required significant personal assets in Mr. Frappier’s 

(Continued on following page) 
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a result, Countrywide made no attempt to verify Mr. 
Frappier’s income. Countrywide eventually approved 
Mr. Frappier for a loan in the amount of $189,500, 
secured by his family’s home. 

 At the closing on this loan, in October 2006, 
Countrywide was represented by an attorney, Ray-
mond Gendron, who testified at trial that he be- 
lieved he had an attorney-client relationship with  
Mr. Frappier. Mr. Frappier also believed that Mr. 
Gendron was representing him, despite the fact that 
Mr. Gendron was retained by Countrywide. Under 
Mr. Gendron’s guidance, Mr. Frappier signed several 
closing documents containing inflated income infor-
mation. 

 Two months after closing, Mr. Frappier – on 
the suggestion of Countrywide loan officer Richard 
Mamuszka – applied for a separate home equity line 
of credit (“HELOC”) to supplement the value of his 
mortgage loan.2 This loan, for a total of $38,500, was 
underwritten based upon an even higher monthly 
income figure, of $8,883.31. Countrywide and Mr. 
Frappier closed on this loan in December 2006. 

 
name; the assets upon which Countrywide relied were all in fact 
jointly owned by Mr. Frappier and his girlfriend. 
 2 The value of Mr. Frappier’s mortgage loan represented 
78.96% of the appraised value of Mr. Frappier’s home, slightly 
less than the 80% maximum loan-to-value ratio permitted by 
Massachusetts law. Thus, the only way for Countrywide to lend 
Mr. Frappier more money was with a HELOC loan. 
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 In total, the two loans which Countrywide gave 
Mr. Frappier required monthly payments of approx-
imately $2,183 per month. Based on his actual 
monthly income of $3,300, Mr. Frappier’s debt- 
to-income (“DTI”) ratio was around 66%. The max-
imum DTI ratio permissible in Massachusetts is 50%. 

 Despite his high debt burden, Mr. Frappier 
successfully made payments on both loans for 15 
months, although he struggled to do so. In the winter 
of 2008, unforeseen events in his life – losing his job, 
being hospitalized, and repairing his truck – made 
his debt to Countrywide unsustainable. He called 
Countrywide to ask about refinancing, but was told 
he was no longer eligible for a “Fast & Easy” loan and 
could not refinance otherwise. Countrywide foreclosed 
on his property shortly thereafter. As a result of the 
loss of his family’s home, Mr. Frappier lost approxi-
mately $75,000 in equity and interest payments, and 
suffered emotional and physical distress.  

 In May 2009, Mr. Frappier filed suit against 
Countrywide in Suffolk County Superior Court, al-
leging several counts including violations of Mas-
sachusetts General Laws Chapter 93A, the state’s 
consumer-protection law, and demanding a jury trial 
on all counts. Countrywide removed to the U.S. Dis-
trict Court for the District of Massachusetts.  

 In October 2010, the District Court granted sum-
mary judgment for Countrywide on all counts. Mr. 
Frappier appealed. In July 2011, the U.S. Court of 
Appeals for the First Circuit vacated the District 
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Court’s ruling on Mr. Frappier’s Chapter 93A claim. 
The Court of Appeals held that summary judgment 
was not appropriate, given disputed questions of 
material fact regarding the dealings between Mr. 
Frappier and Countrywide’s loan officer, as well as 
Countrywide’s knowledge of Frappier’s ability or in-
ability to repay the loans. Mr. Frappier’s Chapter 93A 
claim was thus remanded to the District Court for 
trial.  

 Back in the District Court, Mr. Frappier reiter-
ated his demand for a Seventh Amendment jury trial 
as to his Chapter 93A claims for legal relief. The 
District Court denied the demand, ruling that Chap-
ter 93A claims do not carry with them the right to a 
jury trial. As a result, the District Court held a two-
day bench trial in April 2012.  

 At the close of Mr. Frappier’s case during that 
trial, Countrywide moved orally for a directed verdict. 
After hearing Countrywide’s lengthy argument in 
support of the motion, the District Court denied the 
motion even without hearing from Mr. Frappier. 
Countrywide did not renew its motion at the close of 
the evidence nor did it appeal this denial. The trial 
concluded; in March 2013, the District Court ruled in 
favor of Countrywide on Mr. Frappier’s Chapter 93A 
claim. 

 Mr. Frappier again appealed, alleging a violation 
of his Seventh Amendment right to a jury trial on his 
Chapter 93A claim. Countrywide did not file a cross-
appeal of any ruling but only defended each of the 



7 

District Court’s rulings and did not mention the 
District Court’s denial of its motion for a directed 
verdict. Mr. Frappier’s briefs argued that the denial 
of his jury demand should be reviewed de novo as an 
error of law. Countrywide did not dispute this stand-
ard of review in its briefs but in a Fed.R.App.P. Rule 
28(j) letter to the First Circuit Panel on 4 February 
2014, two days before oral argument, claimed a 
harmless error analysis applied. 

 The U.S. Court of Appeals for the First Circuit 
effectively overruled the District Court’s categorical 
denial of Mr. Frappier’s Chapter 93A claim, holding 
that the Seventh Amendment may guarantee jury 
trials for Chapter 93A claims like Mr. Frappier’s. The 
Court of Appeals, however, ruled that any denial of 
Mr. Frappier’s Constitutional right to a jury trial 
was harmless error, as a directed verdict for Country-
wide as to Mr. Frappier’s Chapter 93A claim would in 
fact have been appropriate. As a result, the Court of 
Appeals upheld the District Court’s ruling on Mr. 
Frappier’s Chapter 93A claim. 

---------------------------------  --------------------------------- 
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REASONS FOR GRANTING THE PETITION 

I. BECAUSE THE SEVENTH AMENDMENT 
JURY-TRIAL RIGHT IS A FUNDAMENTAL 
CONSTITUTIONAL GUARANTEE WHICH 
MAY NOT LIGHTLY BE INFRINGED, DE-
NIAL OF THE JURY-TRIAL RIGHT CON-
STITUTES HARMFUL ERROR IN CASES 
FOR WHICH THE TRIAL JUDGE DEEMS 
THAT A DIRECTED VERDICT IS NOT AP-
PROPRIATE. 

 This Court has long recognized that the right to a 
jury trial in civil cases, which was enshrined by the 
Seventh Amendment to the United States Constitu-
tion, is a fundamental constitutional right. “As soon 
as the constitution was adopted, this right was se-
cured by the Seventh Amendment of the constitution 
proposed by congress; and which received an assent of 
the people so general, as to establish its importance 
as a fundamental guarantee of the rights and liber-
ties of the people.” Parsons v. Bedford, Breedlove & 
Robeson, 28 U.S. 433, 446 (1830). Therefore, “[m]ain-
tenance of the jury as a fact-finding body is of such 
importance and occupies so firm a place in our history 
and jurisprudence that any seeming curtailment of 
the right to a jury trial should be scrutinized with the 
utmost care.” Chauffeurs, Teamsters, and Helpers Lo-
cal No. 391 v. Terry, 494 U.S. 558, 565 (1990) (quoting 
Dimick v. Schiedt, 293 U.S. 474, 486 (1935)). 

 This Court has, under a narrow set of circum-
stances, allowed this right to be curtailed in cases in 
which judgment may be appropriate as a matter of 
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law. In Hepner, this Court held the Seventh Amend-
ment right “subject to the condition, fundamental in 
the conduct of civil actions, that the court may with-
draw a case from the jury and direct a verdict accord-
ing to the law if the evidence is uncontradicted and 
raises only a question of law.” Hepner v. United 
States, 213 U.S. 103, 115, 29 S. Ct. 474, 479 (1909). 
Today, under Rule 50 of the Federal Rules of Civil 
Procedure, a court may take a civil claim from the 
jury and decide upon it as a matter of law when “a 
reasonable jury would not have a legally sufficient 
evidentiary basis to find for the party on that issue.” 
Fed.R.Civ.P. 50. 

 Several federal Circuit Courts of Appeals, includ-
ing the U.S. Court of Appeals for the First Circuit, 
have applied this rule to hold, in cases where a di-
rected verdict would be appropriate, that the Seventh 
Amendment does not protect the right to a jury trial, 
and thus that any denial of a jury demand constitutes 
harmless error. See Segrets, Inc. v. Gillman Knitwear 
Co., Inc., 207 F.3d 56, 64 (1st Cir. 2000); Laskaris 
v. Thornburgh, 733 F.2d 260, 264 (3d Cir. 1984); 
McDonald v. Steward, 132 F.3d 225, 231 (5th Cir. 
1998); Partee v. Buch, 28 F.3d 636, 639 (7th Cir. 
1994); Freeman Contractors, Inc. v. Cent. Sur. & Ins. 
Corp., 205 F.2d 607, 612 (8th Cir. 1953); Frost v. 
Agnos, 152 F.3d 1124, 1131 (9th Cir. 1998); King v. 
United Ben. Fire Ins. Co., 377 F.2d 728, 731 (10th Cir. 
1967); Burns v. Lawther, 53 F.3d 1237, 1242 (11th Cir. 
1995). As one Court of Appeals opinion memorably 
stated, “[t]here is no constitutional right to have 
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twelve men sit idle and functionless in a jury-box.” 
United States v. 243.22 Acres of Land in Town of 
Babylon, Suffolk Cnty., N.Y., 129 F.2d 678, 684 (2d 
Cir. 1942).  

 This Court and the various Circuit Courts of 
Appeals agree: if a civil case may be decided straight-
up as a matter of law, the denial of a jury demand is 
harmless. If, however, a case hinges upon disputed 
issues of fact which a jury must decide, a plaintiff ’s 
right to a jury trial is protected by the Seventh 
Amendment and any denial of that right is harmful, 
reversible error. See 5 Am. Jur. 2d Appellate Review 
§ 685 (“A wrongful denial of a jury trial in a civil 
action, however, does not constitute harmless error 
if the matters presented were properly triable by jury, 
a jury demand was timely made, and fact questions 
were presented, or where it appears that the trial 
judge’s decision was based on a weighing of the evi-
dence.”). 

 
A. Where a Lower Court Has Denied a Mo-

tion for a Directed Verdict and the Moving 
Party Has Not Appealed, an Appellate 
Court Should Not be Allowed to Sua 
Sponte Declare a Directed Verdict Ap-
propriate. 

 It is well-settled that appellate courts review 
denials of directed-verdict motions de novo, and that 
appellate courts may, when requested, overrule such 
a denial and grant judgment as a matter of law. 
Fed.R.Civ.P 50(e); Weisgram v. Marley Co., 528 U.S. 
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440, 449 (2000) (citing Neely v. Martin K. Eby Const. 
Co., 386 U.S. 317, 326 (1967)). However, this Court 
has held that such a decision by a Court of Appeals 
requires, under Federal Rule of Procedure 50(b), a 
renewed motion for a directed verdict made at the 
conclusion of the trial. Failure to make such a motion 
leaves “the appellate forum with no warrant to reject 
the appraisal of the evidence by ‘the judge who saw 
and heard the witnesses and ha[d] the feel of the case 
which no appellate printed transcript can impart.’ ” 
Ortiz v. Jordan, 131 S. Ct. 884, 889 (2011) (quoting 
Cone v. West Virginia Pulp & Paper Co., 330 U.S. 212, 
216 (1947)). “This Court has concluded that, ‘[i]n the 
absence of such a motion’ an ‘appellate court [is] with-
out power to direct the District Court to enter judg-
ment contrary to the one it had permitted to stand.’ ” 
Unitherm Food Sys., Inc. v. Swift-Eckrich, Inc., 546 
U.S. 394, 400-01 (2006) (quoting Cone, 330 U.S. at 
218).3 If a party does not renew its motion for a di-
rected verdict, as required by Rule 50(b), it effectively 
waives its right to have a verdict directed for it on ap-
peal. In that case, an appellate court may not simply 
grant its own sua sponte request for judgment. 

 
 3 This Court concluded: “the District Court’s denial of re-
spondent’s pre-verdict motion cannot form the basis of respon-
dent’s appeal, because the denial of that motion was not error. It 
was merely an exercise of the District Court’s discretion, in ac-
cordance with the text of the Rule and the accepted practice of 
permitting the jury to make an initial judgment about the 
sufficiency of the evidence.” Unitherm Food Sys., 546 U.S. at 
405-06. 
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 This is such a case. At trial, the District Court 
flatly denied Countrywide’s motion for a directed 
verdict, made orally at the close of Mr. Frappier’s 
case. At the end of a lengthy discussion, during which 
the trial judge raised several outstanding issues of 
material fact, the trial judge denied the motion with-
out so much as asking Mr. Frappier’s counsel to com-
ment. Countrywide did not renew this motion after 
trial, nor did it make any effort to appeal this denial. 
Given outstanding disputes of material fact, which 
could have provided a reasonable jury with a suffi-
cient evidentiary basis to rule in Mr. Frappier’s favor, 
judgment as a matter of law on Mr. Frappier’s Chap-
ter 93A claim was not appropriate. 

 On appeal, however, the Court of Appeals over-
stepped its bounds, ignoring the District Court’s 
ruling and holding that a directed verdict would, in 
fact, have been appropriate. Without any “warrant to 
reject the appraisal of the evidence” made by the 
District Court – required by Ortiz v. Jordan – the 
Court of Appeals nevertheless concluded that a di-
rected verdict would have been appropriate. This sua 
sponte decision effectively gave Countrywide a di-
rected verdict, despite the facts that Countrywide had 
never renewed its motion for such a verdict, and that 
Mr. Frappier was never given the opportunity to be 
heard on such renewed motion. The Court of Appeals 
thus exceeded its authority in granting Countrywide 
a directed verdict, the right to which it had long ago 
waived. 
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 Ultimately, it was this directed-verdict decision 
that allowed the Court of Appeals to dismiss the de-
nial of Mr. Frappier’s jury-trial right as harmless 
error. The harmless-error ruling, therefore, is itself 
inappropriate. Under Rule 50 and the cases cited 
supra, the denial of Mr. Frappier’s jury demand con-
stituted harmful, reversible error. 

 
II. IMPROPER APPLICATION OF THE NAR-

ROW HARMLESS-ERROR EXCEPTION 
JEOPARDIZES THE CORE RIGHT PRO-
TECTED BY THE SEVENTH AMENDMENT. 

 A jury in Mr. Frappier’s case would not have sat 
idle and functionless during Mr. Frappier’s trial. 
Rather, a jury would have considered disputed factual 
issues and made the factual findings – such as the 
true causation of Mr. Frappier’s default – that should 
determine the outcome of Mr. Frappier’s claims. The 
denial of Mr. Frappier’s jury demand was not, there-
fore, harmless. That denial violated Mr. Frappier’s 
fundamental Seventh Amendment right. 

 As this Court has long held, the Seventh Amend-
ment jury-trial right is not absolute. However, deci-
sions like the one challenged here, which extend the 
narrow harmless-error exception to cases in which 
appellate judges decide sua sponte that directed ver-
dicts should have been granted, create an exception 
so broad as to swallow the entire Seventh Amend-
ment. Rather than defaulting to jury trials in civil 
cases (when plaintiffs so demand) and holding bench 
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trials in exceptional cases where judgment can be 
given as a matter of law – the system which the 
Seventh Amendment and this Court’s jurisprudence 
demand – judges skeptical of juries may decide to 
hold bench trials instead, even for cases that hinge on 
disputed facts, in hopes that appellate courts may 
uphold these denials as harmless rather than re-
manding for re-trial before a jury. Such lax appli-
cation of the harmless-error rule, to cases where 
directed verdicts are not appropriate during trial but 
may somehow seem proper afterwards, would evis-
cerate the very protection that the Seventh Amend-
ment creates. 

 If this Court is to protect the Seventh Amend-
ment jury-trial right, it must clarify the limited ex-
tent of the harmless-error exception, guaranteeing 
jury trials for all civil cases in which directed verdicts 
are inappropriate. This case presents an opportunity 
for this Court to make such a needed clarification. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For all the foregoing reasons, petitioners respect-
fully request that the Supreme Court grant review of 
this matter. 

Respectfully submitted, 

VALERIANO DIVIACCHI 
DIVIACCHI LAW OFFICE 
111 Beach Street #1A 
Boston, MA 02111-2532 
(617) 542-3175 
Fax (617) 542-3110 
val@diviacchi.com 
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 STAHL, Circuit Judge. On May 11, 2009, 
Plaintiff Mark Frappier filed a five-count complaint 
in the Superior Court of Suffolk County, Massachu-
setts, alleging various state-law claims related to a 
mortgage refinancing. Defendant Countrywide Home 
Loans, Inc. (“Countrywide”) removed the case to 
federal court on diversity grounds. The district court 
resolved certain claims as a matter of law in Coun-
trywide’s favor and held a bench trial on the remain-
ing claims. After the trial, the district court entered 
judgment in favor of Countrywide. This appeal fol-
lowed. For the reasons stated below, we affirm all of 
the district court’s rulings. 

 
I. Background 

 The facts of this case are set forth in detail in the 
district court’s opinion. Frappier v. Countrywide 
Home Loans, Inc., No. 09-cv-11006, 2013 WL 
1308602, at *4-15 (D. Mass. Mar. 31, 2013). We 
briefly reiterate them here only as necessary to 
provide context for the issues on appeal. 

 Frappier resides in Southwick, Massachusetts. In 
June 1999, he and his wife purchased his mother’s 
house (“the Property”) with a mortgage from Coun-
trywide. In the years that followed, Frappier took out 
multiple mortgages to finance home improvements, 
initially with his wife and later in his own name after 
the couple divorced. Frappier remarried and took out 
an additional mortgage with his second wife. When 
that marriage ended in March 2006, the divorce 
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agreement required Frappier to either sell the Prop-
erty by July 21, 2006, or refinance the mortgage in 
his own name by August 20, 2006. Frappier was 
unable to sell the Property, and he failed to refinance 
by the August 20 deadline. 

 To cure his breach of the divorce agreement, 
Frappier applied for a loan from Countrywide on 
September 19, 2006. The loan for which he applied 
was a “stated income loan,” otherwise known as the 
“Fast and Easy” loan program. Under the terms of 
this loan program, applicants would be approved if 
one had a credit score at or above 680, verified em-
ployment, and a loan-to-property value of less than 
eighty percent. Documentation of assets and income 
was not required, but applicants had to personally 
verify under criminal penalty that the information 
they provided was accurate. The loan officer testified 
that Frappier stated his monthly income as $5563, 
but Frappier claims he reported a lower income 
figure. 

 Countrywide, following its normal underwriting 
process, determined that Frappier had met the re-
quirements for the Fast and Easy loan program. At 
the closing, Frappier signed the application, which 
listed his income as $5563 a month, and swore under 
criminal penalty that the information in the applica-
tion was accurate. He also executed a Borrower’s 
Certification, which certified that he had provided 
accurate information regarding his income and as-
sets. Countrywide issued the loan in October 2006 
(“October 2006 Loan”). 
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 On November 17, 2006, three weeks after the 
closing of the October 2006 Loan, Frappier applied to 
Countrywide for a home equity loan in the amount of 
$38,500.1 Countrywide approved this loan as well, 
and it closed on December 13, 2006 (“December 2006 
Loan”). 

 Thereafter, Frappier made the scheduled pay-
ments on the October 2006 Loan for fifteen months.2 
In 2008, he changed jobs, but his new employer let 
him go. Around the same time, Frappier faced unusu-
ally high expenses for home heating bills and repairs 
to his truck. He also suffered from an illness that 
hospitalized him for a day and kept him out of work 
for some time. That winter, Frappier attempted again 
to sell the Property, but he was not successful. Be-
cause he was unable to make payments on his loan, 
Countrywide foreclosed on the Property. 

 
II. Procedural History 

 Frappier filed a complaint in Suffolk Superior 
Court on May 11, 2009, alleging claims of unjust 

 
 1 The district court did not directly address the facts related 
to this second loan in the opinion it issued after the bench trial. 
They are relevant, however, to Frappier’s appeal from the 
district court’s denial of his motion to amend the complaint. We 
take these facts from an earlier First Circuit opinion in this 
case, Frappier v. Countrywide Home Loans, Inc., 645 F.3d 51, 54-
55 (1st Cir. 2011). 
 2 We do not know from the facts before us the extent of 
Frappier’s payments on the smaller December 2006 Loan. 



App. 5 

enrichment (Count I), recission/equitable relief 
(Count II), breach of the implied covenant of good 
faith and fair dealing (Count III), unfair and decep-
tive acts in violation of Massachusetts General Laws 
chapter 93A (Count IV), and negligence (Count V). All 
of the claims arise from Frappier’s contention that 
Countrywide used improper tactics to draw him into 
loan agreements that the mortgagor knew he would 
be unable to satisfy. 

 After removing the case to federal court, Coun-
trywide moved for summary judgment on all counts. 
Frappier opposed the motion and filed a cross-motion 
for summary judgment. Frappier argued at this stage 
that the court should consider both the October 2006 
Loan and the December 2006 Loan together as the 
basis for his claims, although the complaint made no 
mention of the December 2006 Loan. The district 
court granted Countrywide’s motion on all counts. 

 On appeal, the First Circuit reversed in part. 
With respect to the December 2006 Loan, the court 
held that: 

Countrywide argues . . . that the attack on 
the December loan is an independent claim 
for a different transaction essentially forfeit-
ed because Frappier did not mention the De-
cember second home mortgage or any facts 
pertaining to it in his complaint. This is cor-
rect and a new transaction cannot be assert-
ed for the first time at summary judgment. 
However, the district court might on remand 
allow an amendment to the complaint. 
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Frappier v. Countrywide Home Loans, Inc., 645 F.3d 
51, 58 (1st Cir. 2011). Despite allowing for the possi-
bility of an amendment to the complaint, the First 
Circuit nevertheless held that certain claims failed as 
a matter of law, affirming the dismissal of the negli-
gence and rescission/equitable relief claims in their 
entirety and the covenant claim as it related to the 
December 2006 Loan. It vacated the dismissal of the 
covenant claim as it related to the October 2006 
Loan, however, and it vacated the dismissal of the 
unjust enrichment and 93A claims in their entirety. 

 On remand, Frappier filed a motion to amend the 
complaint, seeking to include allegations about the 
December 2006 Loan. The court denied the motion on 
December 12, 2011. On March 16, 2012, Countrywide 
filed a motion for judgment on the pleadings with 
respect to the breach of good faith and fair dealing 
claim (Count III) and to strike Frappier’s jury de-
mand. The district court granted the motion in both 
respects. On April 23 and 24, 2012, the court held a 
bench trial on the remaining claims: unjust enrich-
ment (Count I) and violations of chapter 93A (Count 
IV). It entered judgment in favor of Countrywide on 
both counts. After the trial, Frappier filed a motion 
under Federal Rule of Civil Procedure 52 for amended 
or additional findings of fact, or, in the alternative, for 
a new trial under Rule 59. The court denied that 
motion and Frappier appealed. 
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III. Analysis 

 On appeal, Frappier challenges the denial of his 
motion to amend, his request for a jury trial, and his 
post-trial motion for amended factual findings or a 
new trial. He also challenges the district court’s 
judgment on the pleadings resolving Count III in 
Countrywide’s favor. After careful consideration, we 
find no grounds for reversing any of the district 
court’s decisions. 

 
A. Denial of Motion to Amend 

 On October 27, 2011, Frappier moved to amend 
his complaint to include allegations related to the 
December 2006 Loan. The district court denied the 
motion on the grounds of undue delay and undue 
prejudice. We review a denial of a motion to amend 
for abuse of discretion. Watson v. Deaconess Waltham 
Hosp., 298 F.3d 102, 109 (1st Cir. 2002). 

 The district court did not err, much less abuse its 
discretion, in this instance. As the district court 
noted, the proposed amendment came over two years 
after the initial complaint was filed and a year after 
the district court ruled on the summary judgment 
motions. Nothing prevented Frappier from pursuing 
this amendment earlier. As the borrower, Frappier 
certainly had sufficient information about the De-
cember 2006 Loan to allege claims related to that 
transaction at the outset of litigation, and he very 
likely could have amended his complaint, had he 
wished to do so, prior to summary judgment. 
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 The district court correctly decided that the 
timing of the amendment constituted undue delay. 
“[P]rotracted delay, with its attendant burdens on the 
opponent and the court, is itself a sufficient reason for 
the court to withhold permission to amend.” Steir v. 
Girl Scouts of the USA, 383 F.3d 7, 12 (1st Cir. 2004). 
The district court was also correct that the amend-
ment would unfairly prejudice Countrywide, given 
the likelihood that the amendment would require 
additional discovery. See id. (“Particularly disfavored 
are motions to amend whose timing prejudices the 
opposing party by requiring a re-opening of discov-
ery. . . .”) (internal quotation mark omitted). Thus, we 
affirm the denial of the motion to amend.3 

 
B. Judgment on the Pleadings 

 “The standard of review of a motion for judgment 
on the pleadings under Federal Rule of Civil Proce-
dure 12(c) is the same as that for a motion to dismiss 
under Rule 12(b)(6).” Marrero-Gutierrez v. Molina, 
491 F.3d 1, 5 (1st Cir. 2007). We “review de novo a 
district court’s decision to allow a motion to dismiss, 

 
 3 Frappier also argues that the amendment is unnecessary, 
because facts related to the December 2006 Loan came out 
during discovery. His argument on this point appears to confuse 
the pleading standard under Federal Rule of Civil Procedure 8 
with the rules governing the admissibility of evidence at trial. In 
any case, this court has already held the December 2006 Loan 
was a separate transaction that could not be asserted as a basis 
for a claim in this case unless the district court exercised its 
discretion to allow an amendment. Frappier, 645 F.3d at 58. 
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taking as true the well-pleaded facts in the complaint 
and drawing all reasonable inferences in favor of the 
plaintiff.” Id. 

 Countrywide moved for judgment on the plead-
ings on Count III, arguing that allegations of bad-
faith conduct occurring prior to the formation of a 
contract do not state a claim for breach of the implied 
covenant of good faith and fair dealing. See AccuSoft 
Corp. v. Palo, 237 F.3d 31, 45 (1st Cir. 2001) (“[T]he 
prohibition contained in the covenant applies only to 
conduct during the performance of the contract, not to 
conduct occurring prior to the contract’s existence, 
such as conduct affecting contract negotiations.”). As 
the district court noted, Frappier’s theory of liability 
in this case rests not on allegations of conduct that 
occurred after the closing of the October 2006 Loan, 
but rather on alleged misconduct during the applica-
tion process. 

 In his opposition to the motion and again on 
appeal, Frappier argues that he and Countrywide 
“had several interactions prior to [the date of the 
closing] to which the implied covenant of good faith 
and fair dealing applies.”4 The district court rejected 
that argument, because allegations regarding pre-
closing agreements “were not included in the opera-
tive complaint,” and Frappier had made no attempt 

 
 4 Among other things, Frappier points to a “Lock-In Agree-
ment” dated September 19, 2006, and a verbal “pre-approval 
agreement” sometime in early October. 



App. 10 

“to amend his complaint to include any such allega-
tions in the wake of factual discoveries in the life of 
this case.” It further held that Frappier had waived 
this argument because he did not “identify or develop 
such a theory during discovery, initial disclosures, or 
any pretrial filings.” Finally, the district court ob-
served that the substance of any alleged pre-closing 
agreements would not have any bearing on whether 
Countrywide breached the covenant implied in the 
October 2006 loan. We see no error in the district 
court’s reasoning on this issue. 

 Frappier raised one additional argument that the 
district court did not squarely address, which we find 
equally groundless. He claims that the October 2006 
Loan was a type of installment contract “that can be 
breached on a monthly basis every time a loan pay-
ment is made.” Therefore, Frappier concludes, Coun-
trywide breached the covenant each month by 
accepting payments that it knew Frappier could not 
afford. It is well-established, however, that “a party’s 
acting according to the express terms of a contract 
cannot be considered a breach of the duties of good 
faith and fair dealing.” Big Yank Corp. v. Liberty Mut. 
Fire Ins. Co., 125 F.3d 308, 313 (6th Cir. 1997); Terry 
A. Lambert Plumbing, Inc. v. W. Sec. Bank, 934 F.2d 
976, 983 (8th Cir. 1991); Kham & Nate’s Shoes No. 2, 
Inc. v. First Bank of Whiting, 908 F.2d 1351, 1357 (7th 
Cir. 1990) (“Firms that have negotiated contracts are 
entitled to enforce them to the letter, even to the 
great discomfort of their trading partners, without 
being mulcted for lack of ‘good faith.’ ”); 23 R. Lord, 
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Williston on Contracts § 63:22 (4th ed. 2013). Accord-
ingly, Countrywide’s acceptance of payments under 
the agreed-upon terms of the mortgage does not give 
rise to a claim of bad faith. 

 
C. Right to a Jury Trial 

 Once it entered judgment on the pleadings for 
Count III, the district court determined that Frappier 
did not have a right to a jury trial under the Seventh 
Amendment on the remaining claims for unjust 
enrichment and violation of chapter 93A. Although it 
is undisputed that the unjust enrichment count does 
not require a jury trial, Frappier reiterates on appeal 
his argument that he was entitled to a jury on his 
chapter 93A claim. The district court’s decision deny-
ing the jury request was based on Wallace Motor 
Sales, Inc. v. American Motors Sales Corp., 780 F.2d 
1049 (1st Cir. 1985), and more recent district court 
opinions that have followed Wallace. While the dis-
trict court’s reliance on Wallace is understandable, 
given that it is this court’s most extensive discussion 
of the issue, there are two reasons why that case is 
not dispositive here. 

 First, the parties in Wallace stipulated that there 
was no right to a jury under chapter 93A, see 780 F.2d 
at 1064, so the issue was not contested in that case.5 

 
 5 The court in Wallace addressed whether the court could 
make factual findings related to chapter 93A claims that were 
contrary to the jury’s earlier findings related to another claim in 

(Continued on following page) 
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Second, the parties based their stipulation on Nei v. 
Burley, 446 N.E.2d 674 (Mass. 1983), in which the 
Supreme Judicial Court of Massachusetts determined 
that there was no right to a jury for chapter 93A 
claims under the Massachusetts Constitution. It is 
true that in Wallace we stated that “the reasoning 
employed by the Massachusetts Supreme Judicial 
Court in Nei is determinative of the seventh amend-
ment issue.” 780 F.2d at 1064. But the settled rule is 
that a litigant’s right to a jury under the Seventh 
Amendment for state-law claims in federal court is a 
matter of federal, not state, law. See Ed Peters Jewel-
ry Co. v. C & J Jewelry Co., 215 F.3d 182, 186 (1st Cir. 
2000); Gallagher v. Wilton Enters., 962 F.2d 120, 122 
(1st Cir. 1992) (per curiam). Therefore, the analysis in 
Nei does not answer the question in this case. 

 Subsequent to the decision in Wallace, the Su-
preme Court reiterated the two-part test for deter-
mining the right to a jury trial under the Seventh 
Amendment: courts (1) “compare the statutory action 
to 18th-century actions brought in the courts of 
England prior to the merger of the courts of law and 
equity”; and (2) “examine the remedy sought and 
determine whether it is legal or equitable in nature.” 
Chauffeurs, Teamsters & Helpers, Local No. 391 v. 
Terry, 494 U.S. 558, 565 (1990) (internal quotation 
marks omitted). The Court has stressed that “[t]he 

 
the case. 780 F.2d at 1063-67. The court’s analysis proceeded 
from the assumption, based on the party’s stipulation, that there 
was no right to a jury trial for the 93A claims. 
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second inquiry is the more important.” Id. The court 
in Wallace did not have occasion to apply this analy-
sis, perhaps because the parties in that case did not 
dispute the issue. But we have held that chapter 93A 
allows a litigant to seek both legal and equitable 
relief. Gerli v. G.K. Hall & Co., 851 F.2d 452, 454 (1st 
Cir. 1988). In light of the importance of the nature of 
the remedy under federal law, a litigant seeking legal 
relief in federal court under chapter 93A may be 
entitled to a jury. Regardless of any contrary lan-
guage in Wallace, the question remains an open one 
in this circuit. 

 This case does not require us to answer that 
question. Even if the district court deprived Frappier 
of his Seventh Amendment right, the denial of a jury 
trial is subject to a harmless error analysis. Segrets, 
Inc. v. Gillman Knitwear Co., 207 F.3d 56, 64 (1st Cir. 
2000); In re N-500L Cases, 691 F.2d 15, 25 (1st Cir. 
1982). The error is harmless “if the evidence meets 
the standard for a directed verdict.” Segrets, 207 F.3d 
at 64. Pursuant to that standard, we review the 
district court’s conclusions of law de novo and view 
the evidence in the light most favorable to Frappier. 
Id. We do not “consider the credibility of witnesses, 
resolve the conflicts in testimony, or evaluate the 
weight of the evidence.” Id. at 65. A directed verdict is 
appropriate if “the evidence does not permit a rea-
sonable jury to find in favor” of Frappier. Id. (internal 
quotation mark omitted). 

 We have no trouble concluding that a directed 
verdict would have been appropriate here. This is not 
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a close case. Of the numerous deficiencies in 
Frappier’s chapter 93A claim, we need only focus on 
one that is dispositive – Frappier failed to prove 
causation. 

 The undisputed evidence shows that Frappier 
made timely payments on the October 2006 loan for 
approximately fifteen months. Then in the winter of 
2008, according to Frappier’s own testimony, he was 
plagued with a series of serious financial difficulties. 
He suffered an illness that required hospitalization 
and forced him to miss work; he faced unexpected 
expenses for the repair of his vehicle and unusually 
high home heating bills; and he switched to a new job 
with the prospect of better money, but the new job did 
not last. Frappier acknowledged that these circum-
stances were not predictable. As these difficulties 
piled up, Frappier became delinquent on the October 
2006 Loan. 

 The district court held that “the reasonable 
conclusion from the evidence was that Frappier’s [ ] 
hardships caused his default, not the October 2006 
Loan.” 2013 WL 1308602, at *19. We agree. Frappier 
was able to pay the loan until a series of unfortunate 
circumstances overwhelmed his financial situation. 
There is no basis in the evidence for concluding that 
it was Countrywide, rather than Frappier’s unex-
pected financial difficulties, that caused him to de-
fault. “In the absence of a causal relationship 
between the alleged unfair acts and the claimed loss, 
there can be no recovery.” Mass. Farm Bureau Fed’n, 
Inc. v. Blue Cross of Mass., Inc., 532 N.E.2d 660, 665 
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(Mass. 1989). Therefore, the evidence in this case 
meets the standard for a directed verdict. Thus, even 
if the district court erred in denying Frappier a trial 
by jury, the error was harmless. 

 
D. Motion for Amended Factual Finding 

or a New Trial 

 After trial, Frappier moved for amended or 
additional findings of fact under Federal Rule of Civil 
Procedure 52(b) or for a new trial under Rule 59. Trial 
courts have considerable discretion in deciding 
whether to grant Rule 52(b) motions. Nat’l Metal 
Finishing Co. v. BarclaysAmerican/Commercial, Inc., 
899 F.2d 119, 125 (1st Cir. 1990). Unless the decision 
involves a question of law, our review is for abuse of 
discretion. Id. Similarly, “[a]ppellate review of orders 
refusing new trials [under Rule 59] is tightly circum-
scribed.” Colasanto v. Life Ins. Co. of N. Am., 100 F.3d 
203, 212 (1st Cir. 1996). “[W]e will not intervene 
unless we ascertain that the outcome is against the 
clear weight of the evidence such that upholding the 
verdict will result in a miscarriage of justice.” Id. 
(internal quotation marks omitted). 

 Frappier makes two arguments related to his 
post-trial motion. First, he asserts that the district 
court’s judgment was based on an “incomplete state-
ment of [his] claims.” According to Frappier, the 
district court was not sufficiently attentive to four 
specific allegations: that Countrywide (1) “failed to 
verify Frappier’s employment”; (2) “violated M.G.L. c. 
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93A and other Massachusetts and federal lending 
laws”; (3) “failed to make several initial and final 
disclosures – which are required by state and federal 
truth-in-lending laws – to Frappier before and after 
closing”; and (4) “imposed substantial harm on 
Frappier.” In Frappier’s view, the “failure to address 
these claims denied [him] his basic right to have his 
complaint construed in such a way as to do justice,” 
necessitating either additional findings of fact or a 
new trial. 

 Even a cursory review of the district court’s 
opinion reveals this argument to be baseless. See 
Frappier, 2013 WL 1308602, at *10, *19 (finding that 
Countrywide verified Frappier’s employment); id. at 
*15-19 (finding no violation of chapter 93A); id. at 
*13, *19 (finding that Frappier received all the re-
quired disclosures); id. at *19 (finding that Country-
wide’s conduct was not the cause of any harm to 
Frappier). Frappier’s argument suggests that he 
would have preferred a fuller explanation of these issues, 
but it is not a legal error to draft a concise opinion. 
The district court addressed Frappier’s claims and 
supported its conclusions more than adequately. 

 Second, Frappier claims that the district court 
failed to address the “substance of [his] case,” which 
“concerns Countrywide’s responsibility . . . to engage 
in fair, non-predatory lending practices in its dealings 
with Frappier.” He argues that the district court 
missed the mark by focusing its analysis of the chap-
ter 93A claim “almost exclusively [on] the origin of 
the false income figure attributed to Frappier, while 
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ignoring the larger context through which Country-
wide processed and underwrote its loans to Frappier.” 
He also points to a number of additional Massachu-
setts statutes and regulations that Countrywide 
supposedly violated. 

 This argument does not merit extensive discus-
sion. We have carefully reviewed the district court’s 
disposition of the chapter 93A claim, and we find that 
it is thorough, well-reasoned, and correct. The other 
statutes and regulations cited by Frappier either do 
not apply to this case or do not affect its outcome. In 
sum, Frappier has not identified any basis for revers-
ing the district court’s denial of his motion for new 
factual findings or a new trial. 

 
III. Conclusion 

 For the foregoing reasons, we AFFIRM the 
district court’s rulings. 
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*    *    * 

  [391] THE COURT: Thank you. 

 Counsel, I am going to deny the motion for di-
rected verdict. I appreciate the argument, and I 
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suppose in light of [392] my ruling, Mr. Diviacchi does 
not need to be heard. 

 I think the better course is to proceed with the 
defense case, and I appreciate your argument. 

 Mr. Higgins, do you want to call your first wit-
ness?  

*    *    * 

 


