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QUESTIONS PRESENTED 

 
1. Must an employee be currently able to work as a 

condition to the employee’s invoking the protec-
tions of the anti-retaliation statute in the Em-
ployee Retirement Income Security Act of 1974 
(“ERISA”), 29 U.S.C. § 1140?  

2. May a federal court require an employee to prove 
he or she is currently able to work in order to in-
voke the protection of the anti-retaliation statute 
in ERISA when such a requirement is not con-
tained in the statute?  
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LIST OF PARTIES 

 
 The following is a list of all parties to the pro-
ceedings in the Court below, as required by Rule 
24.1(b) and Rule 29.1 of the Rules of the Supreme 
Court of the United States. 

1. Jimmy Parker, Petitioner; and 

2. Cooper Tire and Rubber Company, 
Respondent. 
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OPINIONS BELOW 

 The unpublished substituted opinion of the 
United States Court of Appeals for the Fifth Circuit is 
found at 546 Fed.Appx. 522 (5th Cir. 2014), and is 
attached as Appendix 1-16. The original unpublished 
opinion of the Fifth Circuit is attached as Appendix 
17-35. The unpublished Memorandum Opinion of the 
United States District Court for the Northern District 
of Mississippi is attached as Appendix 36-51. The 
unpublished Order Sustaining Motion for Summary 
Judgment of the district court dismissing Petitioner’s 
complaint is attached as Appendix 52. The order of 
the United States Court of Appeals for the Fifth 
Circuit denying petition for rehearing en banc is 
attached as Appendix 53-54.  

---------------------------------  --------------------------------- 
 

JURISDICTION 

 This Court has jurisdiction to review the decision 
of the United States Court of Appeals for the Fifth 
Circuit decided on February 21, 2014, with a petition 
for rehearing en banc denied on March 28, 2014, by 
writ of certiorari under 28 U.S.C. § 1254(1).  

---------------------------------  --------------------------------- 
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STATUTE CONSTRUED 

 Section 510 of ERISA,1 29 U.S.C. § 1140, pro-
vides:  

It shall be unlawful for any person to dis-
charge, fine, suspend, expel, discipline, or 
discriminate against a participant or benefi-
ciary for exercising any right to which he is 
entitled under the provisions of an employee 
benefit plan, this subchapter, section 1201 of 
this title, or the Welfare and Pension Plans 
Disclosure Act [29 U.S.C.A. § 301 et seq.], or 
for the purpose of interfering with the at-
tainment of any right to which such partici-
pant may become entitled under the plan, 
this subchapter, or the Welfare and Pension 
Plans Disclosure Act. It shall be unlawful for 
any person to discharge, fine, suspend, expel, 
or discriminate against any person because 
he has given information or has testified or 
is about to testify in any inquiry or proceed-
ing relating to this chapter or the Welfare 
and Pension Plans Disclosure Act. In the 
case of a multiemployer plan, it shall be un-
lawful for the plan sponsor or any other per-
son to discriminate against any contributing 
employer for exercising rights under this 
chapter or for giving information or testify-
ing in any inquiry or proceeding relating to 
this chapter before Congress. The provisions 

 
 1 “ERISA” refers to the Employee Retirement Security Act 
of 1974, 29 U.S.C. § 1001, et seq. 
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of section 1132 of this title shall be applicable 
in the enforcement of this section. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Petitioner Jimmy Parker worked for Respondent 
Cooper Tire and Rubber Company for thirteen (13) 
years. On December 20, 2007, Petitioner hand-
delivered to Respondent a letter from his physician 
which stated that Petitioner has “severe and possibly 
end-stage liver disease” and is, therefore, “temporari-
ly, totally disabled from doing any meaningful manu-
al work . . . ” and “will [not] be able to improve in the 
absence of a liver transplant.” Faced with the pro-
spect of paying Petitioner’s medical bills for a liver 
transplant pursuant to its ERISA-regulated employee 
benefit plan, Respondent fired Petitioner the next 
day, December 21, 2007.  

 Petitioner alleged that his termination was 
motivated by Respondent’s intent to prevent Petition-
er’s drawing short-term disability benefits, long-term 
disability benefits, and payment of medical bills, all of 
which were covered by Respondent’s employee benefit 
plan. Petitioner alleged that firing him to preclude 
him from drawing these benefits violates the anti-
retaliation statute of Section 510 of ERISA. The 
United States District Court for the Northern District 
of Mississippi granted summary judgment for Re-
spondent. App. 52.  
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 On appeal, the United States Court of Appeals 
for the Fifth Circuit originally upheld the grant of 
summary judgment on Petitioner’s claim that he was 
discharged to prevent his drawing long-term disabil-
ity benefits and short-term disability benefits, but 
reversed as to Petitioner’s claim that he was termi-
nated so that Respondent would not have to pay his 
medical bills, in violation of Section 510 of ERISA2 
App. 34-35.  

 Subsequently, however, the Fifth Circuit with-
drew this opinion and entered a substituted opinion, 
which affirmed the grant of summary judgment in its 
entirety. App. 16. The Fifth Circuit overruled the first 
opinion by applying Fifth Circuit precedent which 
makes being able to work a condition to invoking the 
protections of Section 510 of ERISA. The Fifth Cir-
cuit’s opinion noted, however, that such a holding 
conflicts with decisions of the Third, Sixth, Eighth, 
and Ninth Circuits. App. 15-16. Because the Fifth 
Circuit itself notes a conflict in the circuits, Petitioner 
seeks a grant of certiorari.  

---------------------------------  --------------------------------- 
   

 
 2 Petitioner is not seeking certiorari with respect to his 
claims that he was fired to avoid honoring the short-term 
disability plan or the long-term disability plan. Thus, the Fifth 
Circuit’s rationale for rejecting Petitioner’s Section 510 claim as 
to those two (2) benefits is not discussed.  
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REASON FOR GRANTING THE WRIT 

THE FIFTH CIRCUIT’S RULE THAT AN EM-
PLOYEE BE ABLE TO WORK IN ORDER TO 
BE PROTECTED BY THE ANTI-RETALIATION 
STATUTE OF THE EMPLOYEE RETIREMENT 
INCOME SECURITY ACT OF 1974 (“ERISA”), 
29 U.S.C. § 1140, CONFLICTS WITH THE RULE 
IN AT LEAST FOUR (4) OTHER CIRCUITS.  

 In its original opinion, the Fifth Circuit held that 
a rule requiring an employee to be able to work in 
order to obtain the protections of the anti-retaliation 
statute of ERISA would be “unconscionable.” App. 31. 
The original opinion held:  

Certainly, “qualification for the position 
sought is an element of a prima facie ERISA 
claim.” Holtzclaw v. DSC Commc’ns Corp., 
255 F.3d 254, 261 (5th Cir. 2001). Here, after 
the onset of his disability, it is undisputed 
that [Petitioner] was physically unable to 
perform his job at Cooper Tire. It would be 
patently unfair to an employee in [Petition-
er’s] position, however, to expand the rule in 
Holtzclaw to preclude relief on [Petitioner’s] 
claims, and we decline to do so here. In other 
words, when a current employee suffers a 
disability that (1) makes him unable to per-
form his job duties for a period of time; and 
(2) entitles him to benefits under a plan that 
qualifies as an ERISA plan, it would be un-
conscionable to require that employee – who, 
but for his new disability was qualified for 
his position – to demonstrate that he was 
qualified for his position at the time of his 
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termination in order to prove a retaliation 
claim. If such a requirement were part of the 
employee’s prima facie case, a disabled em-
ployee that was unable to perform his job for 
a period of time would never be able to estab-
lish a prima facie case of ERISA retaliation, 
even if it was otherwise undisputed that the 
employer terminated him solely to avoid pay-
ing ERISA benefits. 

App. 31-32 (emphasis in original; footnote omitted).3 

 After Respondent filed a motion for rehearing, 
and despite its earlier holding that the result was 
“unconscionable” and “patently unfair,” App. 31, the 
Fifth Circuit then withdrew its original opinion and 
entered a replacement opinion, finding that one who 
is unable to work is disqualified from invoking the 
protections of the anti-retaliation statute of ERISA. 
In its replacement opinion, the Fifth Circuit stated:  

Under this circuit’s binding precedent, “qual-
ification for the position sought is an element 
of a prima facie ERISA claim.” Holtzclaw v. 
DSC Commc’ns Corp., 255 F.3d 254, 261 
(5th Cir. 2001); see also Custer, 503 F.3d at 
4244 (applying the qualification requirement 
in the termination context). Because the 

 
 3 The Fifth Circuit’s original opinion went on to cite the 
evidence demonstrating that the termination was made for the 
purpose of avoiding payment of ERISA benefits, and concluded 
that Petitioner’s evidence was sufficient in that regard. App. 33.  
 4 Custer v. Murphy Oil USA, Inc., 503 F.3d 415 (5th Cir. 
2007). 
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qualification requirement is part of an em-
ployee’s prima facie claim, our case law dic-
tates that a disabled employee who is unable 
to perform his job will not be able to estab-
lish a prima facie claim of ERISA retaliation, 
even if it is otherwise undisputed that the 
employer terminated him solely to avoid pay-
ing ERISA benefits. Here, after the onset of 
his disability, it is undisputed that [Petition-
er] was physically unable to perform his job 
at Cooper Tire. [Petitioner] therefore cannot 
make out a prima facie claim for retaliation 
based on his loss of medical benefits.  

App. 16-17 (footnotes omitted). 

 The Fifth Circuit noted that its replacement 
opinion conflicts with the rule in four (4) other cir-
cuits. Note 8 of the replacement opinion reads:  

Several other circuits, including the Third, 
Sixth, Eighth, and Ninth Circuits, do not re-
quire “qualification” as part of a prima facie 
claim. In these circuits, the plaintiff ’s ability 
to do the job may be a factor in assessing 
whether the employer had a legitimate, non-
discriminatory reason for the alleged dis-
criminatory conduct, or whether the 
articulated reason is mere pretext for dis-
crimination. This assessment occurs after 
the employee has made out a prima facie 
claim of retaliation. See, e.g., Jakimas v. 
Hoffmann-La Roche, Inc., 485 F.3d 770, 785-
86 (3d Cir. 2007); Schweitzer v. Teamster Lo-
cal 100, 413 F.3d 533, 537 (6th Cir. 2005); 
Koons v. Aventis Pharm., Inc., 367 F.3d 768, 
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777 (8th Cir. 2004); Kimbro v. Atlantic Rich-
field Co., 889 F.2d 869, 881 (9th Cir. 1989). 

App. 15-16.  

 To support a result which it had earlier charac-
terized as being “unconscionable” and “patently 
unfair,” App. 31, the Fifth Circuit cited its own prece-
dent in Holtzclaw v. DSC Commc’ns Corp., 255 F.3d 
254 (5th Cir. 2001). Holtzclaw is the first Fifth Circuit 
case to approve adding an ability to work as an 
element of an ERISA Section 510 claim. Holtzclaw 
reasoned that such a requirement “reinforces our 
caselaw under title VII and the ADA, neither of which 
statutes contains qualification as an element, but for 
both of which our jurisprudence requires a showing of 
qualification as part of a prima facie case.” Holtzclaw, 
255 F.3d at 261.  

 This rationale overlooks the crucial fact that 
ERISA, unlike the ADA and Title VII, contains a 
statute protecting those who seek ERISA-regulated 
medical benefits and disability benefits from retalia-
tion for seeking those ERISA benefits. Section 510, 29 
U.S.C. § 1140, protects those covered “under the 
provisions of an employee benefit plan. . . .” An em-
ployee benefit plan includes any plan set up to pro-
vide “medical, surgical, or hospital care or benefits, 
or benefits in the event of . . . disability. . . .” 29 
U.S.C. § 1002(1)(A). Persons in need of “medical, 
surgical, or hospital care of benefits” or “disability” 
benefits include persons who are not able to work. 
Section 510 makes it “unlawful . . . to . . . discharge, 
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. . . a participant or beneficiary . . . for the purpose of 
interfering with the attainment of any right to which 
such participant may become entitled under the 
plan,. . . .”  

 Rather than judicially amend Section 510 to 
impose a requirement not contained in Section 510, 
the Fifth Circuit should follow the precedents of other 
circuits which follow the language of the statute as 
written. “Statutory construction must begin with the 
language employed by Congress and the assumption 
that the ordinary meaning of that language accurate-
ly expresses the legislative purpose.” Engine Mfrs. 
Ass’n v. South Coast Air Quality Management Dist., 
541 U.S. 246, 253 (2004), citing Park ‘N Fly, Inc. v. 
Dollar Park & Fly, Inc., 469 U.S. 189, 194 (1985).  

 In holding that an employee never has a Section 
510 claim if he is unable to work, the Fifth Circuit 
followed its earlier decision in Holtzclaw v. DSC 
Commc’ns Corp., 255 F.3d 254, 261 (5th Cir. 2001). 
Holtzclaw, however, overstates the number of circuit 
courts which actually agree that proving one is quali-
fied to work is necessary to invoke the protections of 
Section 510. For example, Holtzclaw cites McNemar 
v. Disney Store, Inc., 91 F.3d 610, 621 (3d Cir. 1996), a 
case which does state that an employee must show 
that he is qualified to work in order to maintain a 
Section 510 action. Yet, the Third Circuit failed to 
impose such a judicial modification of the statute in 
Gavalik v. Continental Can Co., 812 F.2d 834, 852 (3d 
Cir. 1987), which stated that “[t]o establish a prima 
facie case under ERISA § 510, an employee must 
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demonstrate (1) prohibited employer conduct (2) 
taken for the purpose of interfering (3) with the 
attainment of any right to which the employee may 
become entitled.”  

 The Gavalik test of a prima facie case – which 
does not require an ability to work as a element for 
recovery under Section 510 – is also the test of a 
prima facie case utilized by the Sixth Circuit. 
Schweitzer v. Teamster Local 100, 413 F.3d 533, 537 
(6th Cir. 2005). Similarly, Koons v. Aventis Pharma-
ceuticals, Inc., 367 F.3d 768 (8th Cir. 2004), holds that 
the only requirement to state a Section 510 case is for 
a plaintiff to show that he “would not have been 
terminated had he not been entitled to benefits.” 
Koons, 367 F.3d at 777. Likewise, Kimbro v. Atlantic 
Richfield Co., 889 F.2d 869 (9th Cir. 1989), lists the 
elements of a prima facie case as being “ ‘ . . . (1) an 
employee participates in a statutorily protected 
activity, (2) an adverse employment action is taken 
against him or her, and (3) a causal connection exist-
ed between the two.’ McKinney v. Dole, 765 F.2d 1129, 
1143 (D.C. Cir. 1985).” Kimbro, 889 F.2d at 881.  

 Gavalik (Third Circuit), Koons (Eighth Circuit), 
Kimbro (Ninth Circuit) and McKinney (D.C. Circuit), 
faithfully apply the ERISA anti-retaliation statute 
since they do not impose a requirement not contained 
in the ERISA anti-retaliation statute.  

---------------------------------  --------------------------------- 
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CONCLUSION 

 The Fifth Circuit has recognized a split exists in 
the circuits as to whether proving one is able to work 
is an element for a prima facie case under Section 510 
of ERISA. Other circuits do not require an employee 
to prove he is able to work as a condition for protec-
tion by Section 510 of ERISA. Requiring an employee 
to prove that he is able to work when his claim is that 
he was fired in order to preclude him from drawing 
disability benefits and medical benefits is self-
contradictory. It is a Catch-22,5 denying protection to 
persons which Congress directed be protected. The 
effect of the Fifth Circuit’s rule is to judicially repeal 
the specific direction of Congress – that employees 
not be retaliated against because they seek to obtain 
benefits regulated by ERISA. “Congress viewed 
[Section 510] as a crucial part of ERISA because, 
without it, employers would be able to circumvent the 
provision of promised benefits.” Ingersoll-Rand Co. v. 
McClendon, 498 U.S. 133, 143 (1990). 

 
 5 See Joseph Heller, Catch-22, 55 (1961):  

There was only one catch and that was Catch-22, 
which specified that a concern for one’s safety in the 
face of dangers that were real and immediate was the 
process of a rational mind. Orr was crazy and could be 
grounded. All he had to do was ask; and as soon as he 
did, he would no longer be crazy and would have to fly 
more missions. Orr would be crazy to fly more mis-
sions and sane if he didn’t, but if he was sane he had 
to fly them. If he flew them he was crazy and didn’t 
have to; but if he didn’t want to he was sane and had 
to. 
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 This Court should, therefore, grant the Writ and 
summarily reverse the decision of the United States 
Court of Appeals for the Fifth Circuit. 

Respectfully submitted, 

JIM WAIDE 
WAIDE AND ASSOCIATES, P.A. 
Attorneys at Law 
Post Office Box 1357 
Tupelo, MS 38802 
Telephone: 662-842-7324 
Facsimile: 662-842-8056 
Email: waide@waidelaw.com 

Counsel for Petitioner 
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546 Fed.Appx. 522 

United States Court of Appeals, 
Fifth Circuit. 

Jimmy PARKER, Plaintiff-Appellant, 
v. 

COOPER TIRE AND RUBBER COMPANY, 
Defendant-Appellee. 

No. 12-60503. 
Feb. 21, 2014. 

Jim D. Waide, III, Esq., Rachel Pierce Waide, Waide 
& Associates, P.A., Tupelo, MS, for Plaintiff-
Appellant. 

Mary Clay W. Morgan, J. William Manuel, Bradley 
Arant Boult Cummings, L.L.P., Jackson, MS, for 
Defendant-Appellee. 

Appeal from the United States District Court for the 
Northern District of Mississippi, USDC No. 1:10-CV-
172. 

Before ELROD and HIGGINSON, Circuit Judges, 
and JACKSON, District Judge.* 

BRIAN A. JACKSON, District Judge:** 

 
 * Chief Judge of the Middle District of Louisiana, sitting by 
designation. 
 ** Pursuant to 5TH CIR. R. 47.5, the court has determined 
that this opinion should not be published and is not precedent 
except under the limited circumstances set forth in 5TH CIR. R. 
47.5.4. 



App. 2 

 The original opinion in this matter was filed on 
December 12, 2013. Parker v. Cooper Tire and Rubber 
Co., 2013 WL 6502476 (5th Cir. Dec. 12, 2013). A 
petition for rehearing en banc is currently pending 
before the court. We deny the petition, withdraw our 
previous opinion, and substitute the following. 

 
I. 

 This dispute arises out of the termination of 
Appellant, Jimmy Parker (“Parker”), from his em-
ployment with Appellee, Cooper Tire and Rubber 
Company (“Cooper Tire”), a North American tire 
manufacturer. Parker was employed with Cooper Tire 
at its plant in Tupelo, Mississippi, for approximately 
ten years prior to his termination. In November 2007, 
Parker was hospitalized with flu-like symptoms and 
missed several days of work. A month later, Parker 
was hospitalized again and diagnosed with cirrhosis, 
which caused liver failure. Throughout this time, 
Parker claims that, to the extent he was able, he 
notified Cooper Tire on days when he was unable to 
work due to his disability. On the other hand, Cooper 
Tire claims that Parker failed to report his absences 
on various occasions in accordance with Cooper Tire’s 
notification policy. 

 Beginning on November 14, 2007, Parker failed 
to report for his scheduled shifts at Cooper Tire. On 
November 14, 15, and 19, Parker failed to report for 
his shifts, but followed the proper policy in reporting 
his absences. On November 20, 24, and 25, Parker 
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was hospitalized and failed to report for his shifts or 
report his absences. However, Cooper Tire did not 
classify these days as “no reports,” and retroactively 
paid Parker sick pay for his absences earlier that 
month. On November 28, Parker’s wife called Cooper 
Tire to report that Parker would miss that day and 
the following day, November 29. Parker himself did 
not report these absences. Parker then reported an 
absence on November 30, but was informed that he 
was not scheduled to work that day. On December 3, 
Parker called to report an absence for the following 
day, but he was told to call back the morning of 
December 4 if he would miss his shift that day. Par-
ker was then absent for his shift on December 4, but 
did not call to report the absence. On December 7, 
Parker called his supervisor to report that he was in 
the hospital. Parker was released from the hospital 
on December 10. On December 12, Parker’s health 
care provider submitted a form pertinent to Parker’s 
absences from December 7-12 under the Family 
Medical Leave Act (“FMLA”). 

 In summary, it appears that Parker complied 
with Cooper Tire’s notification policy on most occa-
sions, but violated the policy by failing to personally 
report his absences on November 28, November 29, 
and December 4, 2007.1 On December 20, 2007, 

 
 1 Cooper Tire asserts that under its attendance policy, “it is 
the responsibility of the employee himself ” to report an absence. 
Thus, even if Parker’s wife notified Cooper Tire of Parker’s 
absences on November 28 and November 29, 2007, such notification 

(Continued on following page) 
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Parker delivered to Cooper Tire a letter from his 
treating physician, Dr. Daryl Schroader, stating that 
Parker had “severe and possibly end-stage liver 
disease” and that he would require a liver transplant 
in order to recover. Dr. Schroader wrote that Parker 
was “at least temporarily, totally disabled from doing 
any meaningful manual work.” The next day, Decem-
ber 21, 2007, Cooper Tire terminated Parker for 
failing to report his absences on November 14, 15, 
and 20, 2007, in accordance with Cooper Tire’s “three 
unreported absences [in a 12-month period] rule.” 

 On January 4, 2008, Cooper Tire sent Parker a 
letter “attempting to correct the ‘no report’ days.” 
Specifically, the January 4 letter stated that Parker 
actually failed to report on November 28, November 
29, and December 3, 2007. On January 31, 2008, 
Cooper Tire held a peer review of Parker’s termina-
tion, during which Parker’s supervisor testified that 
this second batch of “no report” days was also incor-
rect because Parker had failed to report an absence 
on November 20. Additionally, the Power Point 
presentation shown during the peer review session 
provided that Parker actually failed to report on 
December 4, 2007, not December 3. 

 
did not satisfy the requirements of its attendance policy. Parker 
does not contest this point. In any event, our analysis of this 
matter does not turn on whether Cooper Tire’s attendance policy 
requires notification of an absence by the employee himself, and 
thus we may assume without deciding that Parker failed to 
comply with Cooper Tire’s attendance policy on November 28, 
November 29, and December 4, 2007. 
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 On May 12, 2010, Parker sued Cooper Tire in 
Mississippi state court, claiming he was wrongfully 
terminated in violation of state and federal law. 
According to Parker, Cooper Tire fired him to avoid 
paying costs associated with his medical treatment – 
among other things, a liver transplant – in violation 
of his rights under the FMLA and the Americans with 
Disabilities Act (“ADA”). Parker further alleged 
various state law tort claims. Cooper Tire removed 
the action to federal court in the Northern District of 
Mississippi. Parker eventually conceded that each of 
his claims, except for his claims under the FMLA, 
should be dismissed. 

 Parker then retained new counsel, and filed an 
amended complaint. The amended complaint alleged 
Parker’s discharge was a willful violation of the 
FMLA, and that Cooper Tire terminated his employ-
ment in order to prevent Parker from collecting 
disability and medical benefits, in violation of the 
Anti-Retaliation Statute of the Employee Retirement 
Income Security Act (“ERISA”), 29 U.S.C. § 1140. On 
February 17, 2012, Cooper Tire filed a motion for 
summary judgment on Parker’s remaining claims 
under FMLA and ERISA. In his response, Parker 
conceded his FMLA claim should be dismissed, leav-
ing only his ERISA claim. The district court then 
granted Cooper Tire’s motion for summary judgment, 
dismissing Parker’s claim under the ERISA Anti-
Retaliation Statute. 

 The district court split Parker’s ERISA claim 
into two parts: (1) his claim for long-term disability 
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benefits, and (2) his claim for short-term disability 
benefits. As to the long- and short-term benefit plans, 
the district court found that Parker failed to establish 
a prima facie case under ERISA because he failed to 
show that Cooper Tire terminated him with a “specif-
ic intent to interfere with his ability to obtain ERISA 
benefits to which he would become entitled.” 

 Regarding Parker’s claim for long-term benefits, 
the court found that Parker never applied for such 
benefits even though he had: (1) opted to enroll in 
the long-term disability plan provided by Cooper 
Tire through The Hartford Insurance Company, and 
(2) was eligible to apply. According to the district 
court, Parker’s failure to apply for long-term benefits 
was fatal to his claim because he “[could not] show he 
was entitled to receive, or would have been entitled to 
receive, benefits under the long-term disability 
plan. . . .” Thus, Parker could not show that Cooper 
Tire, when terminating him, had the specific intent to 
retaliate against him for exercising a right under the 
plan, or to interfere with his rights under the long-
term disability plan. 

 The district court next found that the short-term 
disability plan was not an “ERISA plan” because it 
was excluded from ERISA coverage by the Depart-
ment of Labor’s payroll practice safe-harbor provision, 
29 C.F.R. § 2510.3-1. Finally, although acknowledging 
that Parker’s complaint alleged that “Cooper Tire 
discharged him to prevent him from drawing . . . 
medical benefits in violation of [ERISA],” the district 
court failed to discuss whether Parker was entitled to 
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relief on this basis. We address Parker’s claims under 
each of Cooper Tire’s three plans. 

 
II. 

 Our review of the district court’s grant of sum-
mary judgment is de novo, and we apply the same 
standard as the district court. Travelers Cas. & Sur. 
Co. of Am. v. Baptist Health Sys., 313 F.3d 295, 297 
(5th Cir.2002). A district court properly grants sum-
mary judgment if, upon viewing the facts in the light 
most favorable to the non-moving party, the movant 
shows that there is no genuine issue of material fact 
and that the movant is entitled to judgment as a 
matter of law. Fed.R.Civ.P. 56(a). A genuine issue of 
material fact exists when the evidence is such that, 
viewing the record as a whole, a reasonable jury could 
return a verdict for the non-moving party. See Dediol 
v. Best Chevrolet, Inc., 655 F.3d 435, 439 (5th 
Cir.2011). Once the moving party points to an absence 
of proof on claims as to which the non-movant has the 
burden of proof, the non-movant must present proba-
tive evidence demonstrating the existence of an issue 
of material fact. Celotex Corp. v. Catrett, 477 U.S. 
317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The 
non-moving party may not rely on general allegations 
and denials, but must provide significant probative 
evidence demonstrating the existence of a triable 
issue of fact. See id. at 324, 106 S.Ct. 2548. 

 Section 510 of ERISA, also known as the “Anti-
Retaliation Statute,” provides: 
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It shall be unlawful for any person to dis-
charge, fine, suspend, expel, discipline, or dis-
criminate against a participant or beneficiary 
[of an employee benefit plan protected by 
ERISA] for exercising any right to which 
he is entitled under the provisions of an 
employee benefit plan, . . . or for the purpose 
of interfering with the attainment of any 
right to which such participant may become 
entitled under the plan. . . . 

 29 U.S.C. § 1140. 

 To bring a claim under Section 510, a plaintiff 
must first establish a prima facie case. Stafford v. 
True Temper Sports, 123 F.3d 291, 295 (5th Cir.1997). 
A prima facie case of discriminatory retaliation under 
ERISA requires proof that the employer terminated 
the plaintiff “in retaliation for exercising an ERISA 
right or to prevent attainment of benefits to which he 
would have become entitled under an employee 
benefit plan.” Custer v. Murphy Oil USA, Inc., 503 
F.3d 415, 423 (5th Cir.2007) (quotation marks omit-
ted). An essential element of a claim for retaliation 
under Section 510 is proof of the employer’s “specific 
discriminatory intent.” Id. 

 If a plaintiff establishes a prima facie case, the 
burden shifts to his employer to present a legitimate, 
nondiscriminatory reason for the alleged discrimina-
tory conduct. See Stafford, 123 F.3d at 295. If the 
employer states a legitimate, nondiscriminatory 
reason for discharging the plaintiff, the burden shifts 
back to the plaintiff to show that the employer’s 
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articulated reason for the termination is a mere 
pretext for discrimination. Id. 

 
A. Long-Term Disability Plan 

 Parker first challenges the district court’s dis-
missal of his claim that Cooper Tire terminated him 
to avoid paying his long-term disability benefits. The 
district court dismissed this claim because although it 
is “undisputed that Cooper Tire’s long-term disability 
plan is an ERISA plan,” Parker “fail[ed] to show that 
he would have been entitled to [long-term] benefits” 
under that plan, and, thus, Parker could not show 
that Cooper Tire fired him to avoid paying such 
benefits. Specifically, the district court concluded that 
Parker could not establish that he was entitled to 
long-term disability benefits because he failed to 
apply for them prior to his termination. 

 We agree with the district court that Parker’s 
failure to apply for long-term ERISA benefits, even 
though he was enrolled in the long-term benefit plan, 
is fatal to his retaliation claim. However, we disagree 
with the reasoning the district court employed to 
reach this conclusion. In its analysis, the district 
court explained that Parker had the opportunity 
to apply for long-term disability benefits and that 
his termination caused him to lose this opportunity.2 

 
 2 Specifically, the district court stated: “Because the em-
ployee’s eligibility period ends upon the employee’s termination, 
he must apply for long-term disability benefits prior to his 
termination.” 
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The language of Cooper Tire’s long-term disability 
plan does not support the district court’s conclusion. 

 It is true that if Parker became disabled after he 
was terminated, he would not have been eligible for 
benefits under Cooper Tire’s long-term benefit plan.3 
However, if Parker became disabled prior to his 
termination, his subsequent termination would not 
impact his ability to recover benefits for the disability 
that arose during his period of coverage under the 
plan.4 Although the parties disagree as to the exact 
date that Parker’s disability arose,5 it is undisputed 
that it arose prior to his termination. Thus, under the 
terms of the long-term disability plan, Parker’s ter-
mination did not result in a lost opportunity to apply 
for benefits under the plan. 

 
 3 Cooper Tire’s long-term benefit plan provides, in relevant 
part: “Your coverage will end on . . . the date Your Employer 
terminates Your employment. . . .” 
 4 Cooper Tire’s plan states: “We will pay You a Monthly 
Benefit if You . . . become Disabled while insured under The 
Policy. . . .” 
 5 The date Parker’s disability originated is unclear. In 
August 2008, the Social Security Administration (“SSA”) deter-
mined his date of disability to be November 20, 2007, which is a 
little more than one month prior to his termination. The district 
court pushed forward in its ruling without finding the exact date 
that Parker became disabled, and Cooper Tire asks this Court to 
rely upon the SSA’s determination that Parker’s date of disabil-
ity was November 20 and, consequently, to find that Parker 
failed to comply with the 30-day notification rule as provided in 
Cooper Tire’s long-term benefit plan. Because this discrepancy is 
not essential to our holding, we do not address it. 
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 Nonetheless, Parker’s claim still fails because, on 
the existing record, it appears that Parker never 
applied for long-term benefits. Accordingly, Parker 
cannot establish a prima facie case because, on these 
facts, Cooper Tire could not have terminated Parker 
with the specific intent to retaliate against him for 
exercising a right under the long-term plan, or to 
interfere with the attainment of his rights under the 
long-term plan. See 29 U.S.C. § 1140; Custer, 503 F.3d 
at 423. 

 
B. Short-Term Disability Benefits 

 The same burden-shifting framework applies to 
our review of Parker’s claim that Cooper Tire dis-
charged him in an effort to avoid paying short-term 
disability benefits. See Stafford, 123 F.3d at 295. But 
whereas the parties agree that Cooper Tire’s long-
term disability benefit plan is an ERISA plan, they 
dispute whether Cooper Tire’s short-term disability 
plan is a qualifying “plan” under ERISA. Indeed, 
the district court dismissed Parker’s “ERISA claim 
concerning the short-term disability plan” because 
“Cooper Tire’s short-term disability plan is not an 
ERISA plan.” 

 This court uses a three-prong test to determine 
whether an employee benefit plan qualifies as an 
ERISA plan. “We consider whether: (1) the plan 
exists; (2) the plan falls within the safe-harbor provi-
sion established by the Department of Labor; and 
(3) the employer established or maintained the plan 
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with the intent to benefit employees.” Peace v. Am. 
Gen. Life Ins. Co., 462 F.3d 437, 439 (5th Cir.2006). 

 At the outset, Parker does not dispute the district 
court’s determination that, standing alone, Cooper 
Tire’s short-term disability plan is not an ERISA 
plan.6 Nevertheless, Parker argues that his short-
term benefits claim withstands summary judgment 
because the district court’s assessment of Cooper 
Tire’s short-term benefit plan “fail[ed] to recognize 
the fact that the short-term disability payments are 
only one part of an overall employee benefit plan, and 
that the overall benefit plan is subject to ERISA 
protection.” In effect, Parker asks us to view the long- 
and short-term disability benefit plans “as a whole,” 
and to find that the plans, when considered together, 
are subject to ERISA protection. In support of this 
position, Parker cites to the First Circuit’s opinion in 
McMahon v. Digital Equipment Corporation, 162 F.3d 
28 (1st Cir.1998). 

 We decline to adopt Parker’s holistic approach 
for determining whether Cooper Tire’s short-term 

 
 6 The district court determined that Cooper Tire’s short-
term disability benefit plan is not an ERISA plan because it is 
funded solely from Cooper Tire’s general assets, and is not listed 
as an ERISA plan with the Department of Labor, and therefore 
falls within the payroll-practices exemption. See Shearer v. Sw. 
Serv. Life Ins. Co., 516 F.3d 276, 279 (5th Cir.2008) (“[I]f an 
employer does no more than purchase insurance for its employ-
ees and has no further involvement with the collection of 
premiums, administration of the policy, or submission of claims, 
the employer has not established an ERISA plan.”). 
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disability benefit plan is an ERISA plan because our 
case law establishes that the plan fell within the 
payroll-practices exemption.7 See Peace, 462 F.3d at 
439. Nor does the First Circuit’s reasoning in 
McMahon compel us to deviate from the traditional 
standards for determining whether a benefit plan is 
an ERISA plan. The McMahon case addressed the 
question of whether the short-term disability benefits 
at issue derived from an ERISA plan or merely a 
company’s “payroll practice.” 162 F.3d at 31-32. This 
question was central to the outcome of the McMahon 
plaintiff ’s claim because if the plan fell within the 
payroll-practice exemption, the plaintiff ’s state law 
claims would not be preempted by federal law. Id. at 
32. On the other hand, if the short-term benefit plan 
was an ERISA plan, then federal law would preempt 
her state law claims. See id. The court determined 
the short-term benefit plan was an ERISA plan 
because it was both listed by the employer as an 
ERISA plan with the Department of Labor, and it was 
funded by a separate trust, not by the employer’s 
general assets. Id. at 34. 

 
 7 We also note that the holistic approach Parker proposes is 
fraught with complicated and confusing consequences. For 
example, a non-ERISA short-term benefit plan could potentially 
transform into an ERISA-protected plan based upon an employ-
ee’s choice to enroll in a long-term benefit plan. Additionally, 
short-term benefits would be protected by ERISA for some 
employees but not for others based upon whether they decide to 
enroll in long-term benefits. Finally, employees would be en-
couraged to enroll in long-term benefits to ensure their short-
term benefits were ERISA-protected. 
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 The issue presented in McMahon – whether the 
short-term benefit plan was an ERISA plan – is not in 
dispute in the instant case. As stated earlier, the dis-
trict court found, and Parker concedes, that Cooper 
Tire’s short-term benefit plan, standing alone, is not 
an ERISA plan because it falls within the payroll-
practices exemption. See Peace, 462 F.3d at 439. 

 In sum, we decline to adopt a new standard for 
determining whether a disability benefit plan is an 
ERISA plan. Applying the legal standards set forth in 
our precedent, it is clear that Cooper Tire’s short-
term disability benefit plan is not an ERISA plan 
because it “falls within the safe-harbor provision 
established by the Department of Labor.” Peace, 462 
F.3d at 439. That provision provides, in pertinent part, 
that an ERISA plan shall not include “[p]ayment of 
an employee’s normal compensation, out of the em-
ployer’s general assets, on account of periods of time 
during which the employee is physically or mentally 
unable to perform his or her duties, or is otherwise 
absent for medical reasons.” 29 C.F.R. § 2510.3-
1(b)(2). Parker concedes that, standing alone, Cooper 
Tire’s short-term disability benefit plan meets these 
criteria. Therefore, it cannot be the basis of an ERISA 
retaliation claim by operation of the safe-harbor 
provision. 

 
C. Medical Benefit Plan 

 Cooper Tire also provides its employees with 
certain medical benefits, such as health insurance 
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and payment of medical costs. Parker’s final claim is 
that Cooper Tire fired him to avoid paying his medi-
cal benefits. 

 Cooper Tire’s first response to this claim is that 
Parker “cannot state a prima facie case that his 
termination deprived him of medical benefits in 
violation of Section 510 because he was physically 
unqualified to hold the position.” As stated, the 
district court did not address Parker’s medical bene-
fits claim. However, in rejecting Parker’s other 
claims, the district court seemed to agree with Cooper 
Tire’s position that Parker cannot demonstrate that 
he was qualified for his position at Cooper Tire at the 
time of his termination. Under Cooper Tire’s theory of 
the case – and, evidently, the district court’s – this 
fact is enough to defeat Parker’s claim, even if Cooper 
Tire terminated Parker to avoid paying medical 
benefits to which he was entitled. 

 Under this circuit’s binding precedent, “qualifi-
cation for the position sought is an element of a prima 
facie ERISA claim.” Holtzclaw v. DSC Commc’ns 
Corp., 255 F.3d 254, 261 (5th Cir.2001); see also 
Custer, 503 F.3d at 424 (applying the qualification 
requirement in the termination context).8 Because 

 
 8 Several other circuits, including the Third, Sixth, Eighth, 
and Ninth Circuits, do not require “qualification” as part of a 
prima facie claim. In these circuits, the plaintiff ’s ability to do 
the job may be a factor in assessing whether the employer had a 
legitimate, nondiscriminatory reason for the alleged discrimina-
tory conduct, or whether the articulated reason is mere pretext 

(Continued on following page) 
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the qualification requirement is part of an employee’s 
prima facie claim, our case law dictates that a dis-
abled employee who is unable to perform his job will 
not be able to establish a prima facie claim of ERISA 
retaliation, even if it is otherwise undisputed that 
the employer terminated him solely to avoid paying 
ERISA benefits.9 Here, after the onset of his disabil-
ity, it is undisputed that Parker was physically una-
ble to perform his job at Cooper Tire. Parker therefore 
cannot make out a prima facie claim for retaliation 
based on his loss of medical benefits. 

 
III. 

 For these reasons, the district court’s order 
granting Cooper Tire’s motion for summary judgment 
is AFFIRMED. 

 
for discrimination. This assessment occurs after the employee 
has made out a prima facie claim of retaliation. See, e.g., Jakimas 
v. Hoffmann-La Roche, Inc., 485 F.3d 770, 785-86 (3d Cir.2007); 
Schweitzer v. Teamster Local 100, 413 F.3d 533, 537 (6th 
Cir.2005); Koons v. Aventis Pharm., Inc., 367 F.3d 768, 777 (8th 
Cir.2004); Kimbro v. Atlantic Richfield Co., 889 F.2d 869, 881 
(9th Cir.1989). 
 9 One district court in the Southern District of West Virgin-
ia declined to apply the Fourth Circuit’s “qualification” require-
ment where the plaintiff was disabled and unable to perform his 
job because the requirement “would virtually eviscerate the rights 
of such individuals under Section 510.” O’Donnell v. Biolife 
Plasma Servs., L.P., 384 F.Supp.2d 971, 973-74 (S.D.W.Va.2005). 
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I. 

 This dispute arises out of the termination of 
Appellant, Jimmy Parker (“Parker”), from his em-
ployment with Appellee, Cooper Tire and Rubber 
Company (“Cooper Tire”), a North American tire 
manufacturer. Parker was employed with Cooper Tire 
at its plant in Tupelo, Mississippi, for approximately 
ten years prior to his termination. In November 2007, 
Parker was hospitalized with flu-like symptoms and 
missed several days of work. A month later, Parker 
was hospitalized again and diagnosed with cirrhosis, 
which caused liver failure. Throughout this time, 
Parker claims that, to the extent he was able, he 
notified Cooper Tire on days when he was unable to 
work due to his disability. On the other hand, Cooper 
Tire claims that Parker failed to report his absences 
on various occasions in accordance with Cooper Tire’s 
notification policy. 

 Beginning on November 14, 2007, Parker failed 
to report for his scheduled shifts at Cooper Tire. On 
November 14, 15, and 19, Parker failed to report for 
his shifts, but followed the proper policy in reporting 
his absences. On November 20, 24, and 25, Parker 
was hospitalized and failed to report for his shifts or 
report his absences. However, Cooper Tire did not 
classify these days as “no reports,” and retroactively 
paid Parker sick pay for his absences earlier that 
month. On November 28, Parker’s wife called Cooper 
Tire to report that Parker would miss that day and 
the following day, November 29. Parker himself did 
not report these absences. Parker then reported an 
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absence on November 30, but was informed that he 
was not scheduled to work that day. On December 3, 
Parker called to report an absence for the following 
day, but he was told to call back the morning of 
December 4 if he would miss his shift that day. Par-
ker was then absent for his shift on December 4, but 
did not call to report the absence. On December 7, 
Parker called his supervisor to report that he was in 
the hospital. Parker was released from the hospital 
on December 10. On December 12, Parker’s health 
care provider submitted a form pertinent to Parker’s 
absences from December 7-12 under the Family 
Medical Leave Act (“FMLA”). 

 In summary, it appears that Parker complied 
with Cooper Tire’s notification policy on most occa-
sions, but violated the policy by failing to personally 
report his absences on November 28, November 29, 
and December 4, 2007.1 On December 20, 2007, 
Parker delivered to Cooper Tire a letter from his 
treating physician, Dr. Daryl Schroader, stating that 
Parker had “severe and possibly end-stage liver 

 
 1 Cooper Tire asserts that under its attendance policy, “it is 
the responsibility of the employee himself ” to report an absence. 
Thus, even if Parker’s wife notified Cooper Tire of Parker’s 
absences on November 28 and November 29, 2007, such notifica-
tion did not satisfy the requirements of its attendance policy. 
Parker does not contest this point. In any event, our analysis of 
this matter does not turn on whether Cooper Tire’s attendance 
policy requires notification of an absence by the employee 
himself, and thus we may assume without deciding that Parker 
failed to comply with Cooper Tire’s attendance policy on Novem-
ber 28, November 29, and December 4, 2007. 
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disease” and that he would require a liver transplant 
in order to recover. Dr. Schroader wrote that Parker 
was “at least temporarily, totally disabled from doing 
any meaningful manual work.” The next day, Decem-
ber 21, 2007, Cooper Tire terminated Parker for 
failing to report his absences on November 14, 15, 
and 20, 2007, in accordance with Cooper Tire’s “three 
unreported absences [in a 12-month period] rule.” 

 On January 4, 2008, Cooper Tire sent Parker a 
letter “attempting to correct the ‘no report’ days.” 
Specifically, the January 4 letter stated that Parker 
actually failed to report on November 28, November 
29, and December 3, 2007. On January 31, 2008, 
Cooper Tire held a peer review of Parker’s termina-
tion, during which Parker’s supervisor testified that 
this second batch of “no report” days was also incor-
rect because Parker had failed to report an absence 
on November 20. Additionally, the Power Point 
presentation shown during the peer review session 
provided that Parker actually failed to report on 
December 4, 2007, not December 3. 

 On May 12, 2010, Parker sued Cooper Tire in 
Mississippi state court, claiming he was wrongfully 
terminated in violation of state and federal law. 
According to Parker, Cooper Tire fired him to avoid 
paying costs associated with his medical treatment – 
among other things, a liver transplant – in violation 
of his rights under the FMLA and the Americans with 
Disabilities Act (“ADA”). Parker further alleged 
various state law tort claims. Cooper Tire removed 
the action to federal court in the Northern District of 
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Mississippi. Parker eventually conceded that each of 
his claims, except for his claims under the FMLA, 
should be dismissed. 

 Parker then retained new counsel, and filed an 
amended complaint. The amended complaint alleged 
Parker’s discharge was a willful violation of the 
FMLA, and that Cooper Tire terminated his employ-
ment in order to prevent Parker from collecting 
disability and medical benefits, in violation of the 
Anti-Retaliation Statute of the Employee Retirement 
Income Security Act (“ERISA”), 29 U.S.C. § 1140. On 
February 17, 2012, Cooper Tire filed a motion for 
summary judgment on Parker’s remaining claims 
under FMLA and ERISA. In his response, Parker 
conceded his FMLA claim should be dismissed, leav-
ing only his ERISA claim. The district court then 
granted Cooper Tire’s motion for summary judgment, 
dismissing Parker’s claim under the ERISA Anti-
Retaliation Statute. 

 The district court split Parker’s ERISA claim into 
two parts: (1) his claim for long-term disability bene-
fits, and (2) his claim for short-term disability bene-
fits. As to the long- and short-term benefit plans, the 
district court found that Parker failed to establish a 
prima facie case under ERISA because he failed to 
show that Cooper Tire terminated him with a “specif-
ic intent to interfere with his ability to obtain ERISA 
benefits to which he would become entitled.” 

 Regarding Parker’s claim for long-term benefits, 
the court found that Parker never applied for such 
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benefits even though he had: (1) opted to enroll in the 
long-term disability plan provided by Cooper Tire 
through The Hartford Insurance Company, and (2) 
was eligible to apply. According to the district court, 
Parker’s failure to apply for long-term benefits was 
fatal to his claim because he “[could not] show he was 
entitled to receive, or would have been entitled to 
receive, benefits under the long-term disability 
plan. . . .” Thus, Parker could not show that Cooper 
Tire, when terminating him, had the specific intent to 
retaliate against him for exercising a right under the 
plan, or to interfere with his rights under the long-
term disability plan. 

 The district court next found that the short-term 
disability plan was not an “ERISA plan” because it 
was excluded from ERISA coverage by the Department 
of Labor’s payroll practice safe-harbor provision, 29 
C.F.R. § 2510.3-1. Finally, although acknowledging 
that Parker’s complaint alleged that “Cooper Tire 
discharged him to prevent him from drawing . . . 
medical benefits in violation of [ERISA],” the district 
court failed to discuss whether Parker was entitled 
to relief on this basis. We address Parker’s claims 
under each of Cooper Tire’s three plans. 

 
II. 

 Our review of the district court’s grant of sum-
mary judgment is de novo, and we apply the same 
standard as the district court. Travelers Cas. & Sur. 
Co. of Am. v. Baptist Health Sys., 313 F.3d 295, 297 



App. 23 

(5th Cir. 2002). A district court properly grants sum-
mary judgment if, upon viewing the facts in the light 
most favorable to the non-moving party, the movant 
shows that there is no genuine issue of material fact 
and that the movant is entitled to judgment as a 
matter of law. Fed. R. Civ. P. 56(a). A genuine issue of 
material fact exists when the evidence is such that, 
viewing the record as a whole, a reasonable jury could 
return a verdict for the non-moving party. See Dediol 
v. Best Chevrolet, Inc., 655 F.3d 435, 439 (5th Cir. 
2011). Once the moving party points to an absence of 
proof on claims as to which the non-movant has the 
burden of proof, the non-movant must present proba-
tive evidence demonstrating the existence of an issue 
of material fact. Celotex Corp. v. Catrett, 477 U.S. 
317, 322 (1986). The non-moving party may not rely 
on general allegations and denials, but must provide 
significant probative evidence demonstrating the 
existence of a triable issue of fact. See id. at 324. 

 Section 510 of ERISA, also known as the “Anti-
Retaliation Statute,” provides: 

It shall be unlawful for any person to dis-
charge, fine, suspend, expel, discipline, or 
discriminate against a participant or benefi-
ciary [of an employee benefit plan protected 
by ERISA] for exercising any right to which 
he is entitled under the provisions of an em-
ployee benefit plan, . . . or for the purpose of 
interfering with the attainment of any right 
to which such participant may become enti-
tled under the plan. . . . 

29 U.S.C. § 1140. 
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 To bring a claim under Section 510, a plaintiff 
must first establish a prima facie case. Stafford v. 
True Temper Sports, 123 F.3d 291, 295 (5th Cir. 1997). 
A prima facie case of discriminatory retaliation under 
ERISA requires proof that the employer terminated 
the plaintiff “in retaliation for exercising an ERISA 
right or to prevent attainment of benefits to which he 
would have become entitled under an employee 
benefit plan.” Custer v. Murphy Oil USA, Inc., 503 
F.3d 415, 423 (5th Cir. 2007) (quotation marks omit-
ted). An essential element of a claim for retaliation 
under Section 510 is proof of the employer’s “specific 
discriminatory intent.” Id. 

 If a plaintiff establishes a prima facie case, the 
burden shifts to his employer to present a legitimate, 
nondiscriminatory reason for the alleged discrimina-
tory conduct. See Stafford, 123 F.3d at 295. If the 
employer states a legitimate, nondiscriminatory 
reason for discharging the plaintiff, the burden shifts 
back to the plaintiff to show that the employer’s 
articulated reason for the termination is a mere 
pretext for discrimination. Id. 

 
A. Long-Term Disability Plan 

 Parker first challenges the district court’s dis-
missal of his claim that Cooper Tire terminated him 
to avoid paying his long-term disability benefits. The 
district court dismissed this claim because although it 
is “undisputed that Cooper Tire’s long-term disability 
plan is an ERISA plan,” Parker “fail[ed] to show that 
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he would have been entitled to [long-term] benefits” 
under that plan, and, thus, Parker could not show 
that Cooper Tire fired him to avoid paying such 
benefits. Specifically, the district court concluded that 
Parker could not establish that he was entitled to 
long-term disability benefits because he failed to 
apply for them prior to his termination. 

 We agree with the district court that Parker’s 
failure to apply for long-term ERISA benefits, even 
though he was enrolled in the long-term benefit plan, 
is fatal to his retaliation claim. However, we disagree 
with the reasoning the district court employed to 
reach this conclusion. In its analysis, the district 
court explained that Parker had the opportunity to 
apply for long-term disability benefits and that his 
termination caused him to lose this opportunity.2 The 
language of Cooper Tire’s long-term disability plan 
does not support the district court’s conclusion. 

 It is true that if Parker became disabled after he 
was terminated, he would not have been eligible for 
benefits under Cooper Tire’s long-term benefit plan.3 
However, if Parker became disabled prior to his 
termination, his subsequent termination would not 

 
 2 Specifically, the district court stated: “Because the 
employee’s eligibility period ends upon the employee’s termina-
tion, he must apply for long-term disability benefits prior to his 
termination.” 
 3 Cooper Tire’s long-term benefit plan provides, in relevant 
part: “Your coverage will end on . . . the date Your Employer 
terminates Your employment. . . .” 
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impact his ability to recover benefits for the disability 
that arose during his period of coverage under the 
plan.4 Although the parties disagree as to the exact 
date that Parker’s disability arose,5 it is undisputed 
that it arose prior to his termination. Thus, under the 
terms of the long-term disability plan, Parker’s 
termination did not result in a lost opportunity to 
apply for benefits under the plan. 

 Nonetheless, Parker’s claim still fails because, on 
the existing record, it appears that Parker never 
applied for long-term benefits. Accordingly, Parker 
cannot establish a prima facie case because, on these 
facts, Cooper Tire could not have terminated Parker 
with the specific intent to retaliate against him for 
exercising a right under the long-term plan, or to 
interfere with the attainment of his rights under the 
long-term plan. See 29 U.S.C. § 1140; Custer, 503 F.3d 
at 423. 

 
 4 Cooper Tire’s plan states: “We will pay You a Monthly 
Benefit if You . . . become Disabled while insured under The 
Policy. . . .” 
 5 The date Parker’s disability originated is unclear. In 
August 2008, the Social Security Administration (“SSA”) 
determined his date of disability to be November 20, 2007, which 
is a little more than one month prior to his termination. The 
district court pushed forward in its ruling without finding the 
exact date that Parker became disabled, and Cooper Tire asks 
this Court to rely upon the SSA’s determination that Parker’s 
date of disability was November 20 and, consequently, to find 
that Parker failed to comply with the 30-day notification rule as 
provided in Cooper Tire’s long-term benefit plan. Because this 
discrepancy is not essential to our holding, we do not address it. 
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B. Short-Term Disability Benefits 

 The same burden-shifting framework applies to 
our review of Parker’s claim that Cooper Tire dis-
charged him in an effort to avoid paying short-term 
disability benefits. See Stafford, 123 F.3d at 295. But 
whereas the parties agree that Cooper Tire’s long-
term disability benefit plan is an ERISA plan, they 
dispute whether Cooper Tire’s short-term disability 
plan is a qualifying “plan” under ERISA. Indeed, the 
district court dismissed Parker’s “ERISA claim con-
cerning the short-term disability plan” because 
“Cooper Tire’s short-term disability plan is not an 
ERISA plan.” 

 This court uses a three-prong test to determine 
whether an employee benefit plan qualifies as an 
ERISA plan. “We consider whether: (1) the plan 
exists; (2) the plan falls within the safe-harbor provi-
sion established by the Department of Labor; and 
(3) the employer established or maintained the plan 
with the intent to benefit employees.” Peace v. Am. 
Gen. Life Ins. Co., 462 F.3d 437, 439 (5th Cir. 2006). 

 At the outset, Parker does not dispute the 
district court’s determination that, standing alone, 
Cooper Tire’s short-term disability plan is not an 
ERISA plan.6 Nevertheless, Parker argues that his 

 
 6 The district court determined that Cooper Tire’s short-
term disability benefit plan is not an ERISA plan because it is 
funded solely from Cooper Tire’s general assets, and is not listed 
as an ERISA plan with the Department of Labor, and therefore 
falls within the payroll-practices exemption. See Shearer v. Sw. 

(Continued on following page) 
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short-term benefits claim withstands summary judg-
ment because the district court’s assessment of Cooper 
Tire’s short-term benefit plan “fail[ed] to recognize 
the fact that the short-term disability payments are 
only one part of an overall employee benefit plan, and 
that the overall benefit plan is subject to ERISA 
protection.” In effect, Parker asks us to view the long- 
and short-term disability benefit plans “as a whole,” 
and to find that the plans, when considered together, 
are subject to ERISA protection. In support of this 
position, Parker cites to the First Circuit’s opinion in 
McMahon v. Digital Equipment Corporation, 162 F.3d 
28 (1st Cir. 1998). 

 We decline to adopt Parker’s holistic approach for 
determining whether Cooper Tire’s short-term disa-
bility benefit plan is an ERISA plan because our case 
law establishes that the plan fell within the payroll-
practices exemption.7 See Peace, 462 F.3d at 439. 

 
Serv. Life Ins. Co., 516 F.3d 276, 279 (5th Cir. 2008) (“[I]f an 
employer does no more than purchase insurance for its employ-
ees and has no further involvement with the collection of 
premiums, administration of the policy, or submission of claims, 
the employer has not established an ERISA plan.”). 
 7 We also note that the holistic approach Parker proposes is 
fraught with complicated and confusing consequences. For 
example, a non-ERISA short-term benefit plan could potentially 
transform into an ERISA-protected plan based upon an employ-
ee’s choice to enroll in a long-term benefit plan. Additionally, 
short-term benefits would be protected by ERISA for some 
employees but not for others based upon whether they decide 
to enroll in long-term benefits. Finally, employees would be 
encouraged to enroll in long-term benefits to ensure their short-
term benefits were ERISA-protected. 
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Nor does the First Circuit’s reasoning in McMahon 
compel us to deviate from the traditional standards 
for determining whether a benefit plan is an ERISA 
plan. The McMahon case addressed the question of 
whether the short-term disability benefits at issue 
derived from an ERISA plan or merely a company’s 
“payroll practice.” 162 F.3d at 31-32. This question 
was central to the outcome of the McMahon plain-
tiff ’s claim because if the plan fell within the payroll-
practice exemption, the plaintiff ’s state law claims 
would not be preempted by federal law. Id. at 32. On 
the other hand, if the short-term benefit plan was an 
ERISA plan, then federal law would preempt her 
state law claims. See id. The court determined the 
short-term benefit plan was an ERISA plan because it 
was both listed by the employer as an ERISA plan 
with the Department of Labor, and it was funded by a 
separate trust, not by the employer’s general assets. 
Id. at 34. 

 The issue presented in McMahon – whether the 
short-term benefit plan was an ERISA plan – is not in 
dispute in the instant case. As stated earlier, the dis-
trict court found, and Parker concedes, that Cooper 
Tire’s short-term benefit plan, standing alone, is not 
an ERISA plan because it falls within the payroll-
practices exemption. See Peace, 462 F.3d at 439. 

 In sum, we decline to adopt a new standard for 
determining whether a disability benefit plan is an 
ERISA plan. Applying the legal standards set forth in 
our precedent, it is clear that Cooper Tire’s short-
term disability benefit plan is not an ERISA plan 
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because it “falls within the safe-harbor provision 
established by the Department of Labor.” Peace, 462 
F.3d at 439. That provision provides, in pertinent part, 
that an ERISA plan shall not include “[p]ayment of 
an employee’s normal compensation, out of the em-
ployer’s general assets, on account of periods of time 
during which the employee is physically or mentally 
unable to perform his or her duties, or is otherwise 
absent for medical reasons.” 29 C.F.R. § 2510.3-
1(b)(2). Parker concedes that, standing alone, Cooper 
Tire’s short-term disability benefit plan meets these 
criteria. Therefore, it cannot be the basis of an ERISA 
retaliation claim by operation of the safe-harbor 
provision. 

 
C. Medical Benefit Plan 

 Cooper Tire also provides its employees with 
certain medical benefits, such as health insurance 
and payment of medical costs. Parker’s final claim is 
that Cooper Tire fired him to avoid paying his medi-
cal benefits. 

 Cooper Tire’s first response to this claim is that 
Parker “cannot state a prima facie case that his 
termination deprived him of medical benefits in 
violation of Section 510 because he was physically 
unqualified to hold the position.” As stated, the 
district court did not address Parker’s medical bene-
fits claim. However, in rejecting Parker’s other 
claims, the district court seemed to agree with Cooper 
Tire’s position that Parker cannot demonstrate that 
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he was qualified for his position at Cooper Tire at the 
time of his termination. Under Cooper Tire’s theory of 
the case – and, evidently, the district court’s – this 
fact is enough to defeat Parker’s claim, even if Cooper 
Tire terminated Parker to avoid paying medical 
benefits to which he was entitled. 

 Certainly, “qualification for the position sought is 
an element of a prima facie ERISA claim.” Holtzclaw 
v. DSC Commc’ns Corp., 255 F.3d 254, 261 (5th Cir. 
2001). Here, after the onset of his disability, it is 
undisputed that Parker was physically unable to 
perform his job at Cooper Tire. It would be patently 
unfair to an employee in Parker’s position, however, 
to expand the rule in Holtzclaw to preclude relief on 
Parker’s claims, and we decline to do so here. In other 
words, when a current employee suffers a disability 
that (1) makes him unable to perform his job duties 
for a period of time; and (2) entitles him to benefits 
under a plan that qualifies as an ERISA plan, it 
would be unconscionable to require that employee – 
who, but for his new disability was qualified for his 
position – to demonstrate that he was qualified for 
his position at the time of his termination in order to 
prove a retaliation claim. If such a requirement were 
part of the employee’s prima facie case, a disabled 
employee that was unable to perform his job for a 
period of time would never be able to establish a 
prima facie case of ERISA retaliation, even if it was 
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otherwise undisputed that the employer terminated 
him solely to avoid paying ERISA benefits.8 

 As an initial matter, Cooper Tire does not argue, 
and has therefore abandoned the issue of whether its 
medical benefit plan qualifies as an ERISA plan. See 
MacArthur v. Univ. of Tex. Health Ctr. at Tyler, 45 
F.3d 890, 895 (5th Cir. 1995). Assuming that Cooper 
Tire’s medical benefit plan is an ERISA plan, we must 
determine whether Parker has established a prima 
facie case for retaliation, focusing particularly on 
whether he has demonstrated that Cooper Tire ter-
minated him with specific intent to interfere with his 
rights under the medical benefit plan. 

 Parker’s termination occurred the day after he 
provided Cooper Tire with a letter from his physician 
explaining that he needed a liver transplant. The close 
timing between Cooper Tire’s discovery of Parker’s 
serious medical needs and his subsequent termi-
nation is circumstantial evidence that Cooper Tire 
terminated him with the specific intent to prevent 
Parker’s attainment of ERISA benefits – specifically, 
employer-provided medical benefits – for purposes of 

 
 8 This is not to say that an employee’s inability to perform 
his job is irrelevant to the retaliation inquiry. For example, we 
may assume without deciding that an employee’s inability to 
perform his employment duties could be a factor in assessing 
whether the employer had a legitimate, nondiscriminatory reason 
for the alleged discriminatory conduct, or whether the articulat-
ed reason is mere pretext for discrimination. This assessment 
occurs, however, only after the employee has made out a prima 
facie claim of retaliation. See Stafford, 123 F.3d at 295. 
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Parker’s prima facie case. Schroeder v. Greater New 
Orleans Fed. Credit Union, 664 F.3d 1016, 1025 (5th 
Cir. 2011) (“[C]lose timing between the protected 
activity and adverse employment action may provide 
evidence of a causal link.”); Swanson v. Gen. Servs. 
Admin., 110 F.3d 1180, 1188 (5th Cir. 1997) (“Close 
timing between an employee’s protected activity and 
an adverse action against him may provide the ‘caus-
al connection’ required to make out a prima facie case 
of retaliation.”). Viewed in the light most favorable to 
Parker, the suspicious timing of his termination is 
sufficient to establish his prima facie case of ERISA 
retaliation. 

 Having established his prima facie case, the 
burden shifts to Cooper Tire to present a legitimate, 
nondiscriminatory reason for the alleged retaliatory 
conduct. See Stafford, 123 F.3d at 295. Cooper Tire 
claims that it fired Parker due to his unreported 
absences from work. Certainly, unexcused absences 
could be a legitimate, nondiscriminatory reason for 
termination. 

 Thus, the burden shifts back to Parker to show 
that Cooper Tire’s articulated reason for his termina-
tion is a mere pretext for discrimination. Id. Here, we 
find that Parker has met his burden of showing 
pretext. Again, the close timing between Cooper Tire’s 
discovery of Parker’s severe disability requiring 
serious medical treatment and his subsequent termi-
nation factors into our analysis. See Nero v. Indus. 
Molding Corp., 167 F.3d 921, 927 (5th Cir. 1999) 
(“[Plaintiff ’s] termination followed so shortly after his 



App. 34 

claim to medical benefits that the jury could reasona-
bly infer a retaliatory motive.”). Also, as observed by 
the district court, Parker has provided additional evi-
dence establishing pretext. Cooper Tire’s articulated 
reason for firing Parker was his failure to follow 
company procedures to report absences from work. 
However, Cooper Tire repeatedly changed its deter-
mination as to which dates Parker actually failed to 
report his absences. Cooper Tire’s repeated incon-
sistency, in addition to efforts by Parker’s family to 
report absences on Parker’s behalf, are other factors 
lending support to Parker’s argument that Cooper 
Tire’s justification for his termination is pretextual. 
See Nichols v. Lewis Grocer, 138 F.3d 563, 568 (5th 
Cir. 1998) (stating that discrimination may be inferred 
from an employer’s inconsistent explanations); cf. 
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 
133, 147 (2000) (explaining that false explanations 
can give rise to an inference of discrimination). 

 Taken together, and viewed in the light most 
favorable to Parker, the close proximity between 
Parker delivering the news that he required a liver 
transplant and Parker’s termination, combined with 
Cooper Tire’s inconsistent explanations for the dates 
that Parker failed to properly report his absences, is 
evidence sufficient to create a material issue of fact 
regarding whether Cooper Tire’s proffered reason for 
terminating Parker was mere pretext. Therefore, 
Cooper Tire is not entitled to summary judgment on 
Parker’s claim for retaliation based on his loss of 
medical benefits. 
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III. 

 For these reasons, the district court’s order 
granting Cooper Tire’s motion for summary judgment 
is AFFIRMED in part and REVERSED in part. The 
case is REMANDED to the district court for further 
proceedings consistent with this opinion. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

EASTERN DIVISION 

JIMMY PARKER PLAINTIFF 

v. CIVIL ACTION NO. 
 1:10-CV-00172-GHD-DAS 

COOPER TIRE AND  
RUBBER COMPANY DEFENDANT. 

 
MEMORANDUM OPINION GRANTING 
MOTION FOR SUMMARY JUDGMENT 

 Presently before the Court are Defendant’s 
motion for summary judgment [83] and Defendant’s 
motion to strike Plaintiff ’s demand for trial by jury 
[99]. Upon due consideration, the Court finds that the 
motion for summary judgment should be granted and 
the claims dismissed. 

 
A. Factual and Procedural Background 

 On May 12, 2010, Plaintiff Jimmy Parker 
(“Plaintiff ”) sued his former employer Cooper Tire 
and Rubber Company (“Cooper Tire”) claiming he was 
wrongfully terminated in violation of state and feder-
al law. 

 Cooper Tire is the fourth largest tire manufac-
turer in North America and a leading manufacturer 
of replacement tires. The Cooper Tire Tupelo plant is 
one of the largest employers in north Mississippi. 
Plaintiff was employed at the Cooper Tire Tupelo 
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plant for approximately ten years. In November of 
2007, Plaintiff was hospitalized with flu-like symp-
toms and confusion. As a result, Plaintiff missed 
several days of work. Plaintiff maintains that to the 
extent he was able, he notified Cooper Tire of his 
inability to work, and he was again hospitalized in 
December of 2007. Plaintiff was diagnosed with 
cirrhosis, a debilitating liver disease, and suffered 
liver failure as a result. Plaintiff alleges that when it 
became apparent that he would not “be able to return 
to work until very expensive medical treatment had 
been administered to him, if ever,” Cooper Tire 
wrongfully terminated him to avoid paying costs 
associated with Plaintiff ’s severe medical condition: 
specifically, the cost of a liver transplant and other 
necessary medical treatment, and the cost of paying 
another employee to do Plaintiff ’s job. Plaintiff alleg-
es that this wrongful termination resulted in Plain-
tiff ’s loss of all medical and disability benefits 
through Cooper Tire-sponsored coverage and that 
Plaintiff sustained damages in “losing opportunity for 
medical treatment, having to incur bills for medical 
treatment which should have been covered and for 
loss of disability benefits since his termination, 
continuing until trial of this matter and beyond.” Pl.’s 
Am. Compl. [63] ¶ 7. Cooper Tire contends it termi-
nated Plaintiff solely because Plaintiff failed to follow 
the proper procedures in notifying Cooper Tire of his 
inability to work. 

 Throughout the course of this case, Plaintiff has 
gradually whittled down and otherwise amended his 
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claims against Cooper Tire. Plaintiff initially alleged 
violations of the Family Medical Leave Act (the 
“FMLA”) and the Americans with Disabilities Act (the 
“ADA”), as well as state law claims for outrage and 
intentional or negligent infliction of emotional dis-
tress. After Cooper Tire filed a motion for judgment 
on the pleadings [19], Plaintiff conceded his ADA 
claims and state law claims should be dismissed. The 
Court dismissed those claims and sustained the 
FMLA claims. Plaintiff then retained new counsel. 
The Court granted him leave to file an amended 
complaint. In Plaintiff ’s amended complaint, he 
alleges his discharge was in willful violation of the 
FMLA, and that Cooper Tire discharged him to 
prevent him from drawing disability benefits and 
medical benefits in violation of the Anti-Retaliation 
Statute, Employee Retirement Income Security Act 
(“ERISA”). 

 In his amended complaint, Plaintiff seeks “actual 
and liquidated damages under the [FMLA], compen-
satory damages for physical and mental pain and 
suffering, as well as medical expenses, and punitive 
damages in an amount to be determined by a jury” 
and “further requests reasonable attorneys’ fees, costs 
[,] and expenses.” Pl.’s Am. Compl. [63] at 3. 

 On February 17, 2012, Cooper Tire filed a motion 
for summary judgment [83] on all Plaintiff ’s claims. 
With respect to the FMLA claims, Cooper Tire argued 
that “[b]ecause Plaintiff admits he could not have 
returned to work at the end of any FMLA leave he 
believes he should have received, he cannot maintain 
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a claim under the FMLA.” Def.’s Mem. Br. Supp. MSJ 
[84] at 2. In his response to the motion, Plaintiff 
concedes that his FMLA claim should be dismissed. 
See Pl.’s Mem. Br. Supp. Resp. Opp’n to Def.’s MSJ 
[96] at 7. In reply, Cooper Tire maintains that in light 
of Plaintiff ’s abandonment of his FMLA claim, Plain-
tiff ’s ERISA claim is the only remaining claim to 
adjudicate, and that an ERISA claim contemplates 
only equitable relief, not monetary damages to be 
assessed by a jury. 

 On April 25, 2012, Cooper Tire filed a motion to 
strike wherein Cooper Tire reiterates its earlier 
arguments that ERISA Section 510 claims allow for 
only equitable relief, and thus that Plaintiff has no 
right to trial by jury on his claims. 

 On May 15, 2012, Plaintiff filed a motion for 
leave of court to file a supplemental brief with respect 
to the issue of whether Plaintiff was discharged to 
preclude him from drawing ERISA-protected medical 
benefits. The Court granted this motion. Plaintiff 
argued that a fact-finder could draw the reasonable 
inference that in light of the close timeframe between 
Plaintiff ’s protected activity and the adverse action, 
Cooper Tire fired Plaintiff to avoid paying his medical 
bills. 

 
B. Summary Judgment Standard 

 Summary judgment “should be rendered if the 
pleadings, the discovery and disclosure materials on 
file, and any affidavits show that there is no genuine 
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dispute as to any material fact and that the movant is 
entitled to judgment as a matter of law.” FED. R. CIV. 
P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 322-
23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986); Weaver v. 
CCA Indus., Inc., 529 F.3d 335, 339 (5th Cir. 2008). 
The rule “mandates the entry of summary judgment, 
after adequate time for discovery and upon motion, 
against a party who fails to make a sufficient showing 
to establish the existence of an element essential to 
that party’s case, and on which that party will bear 
the burden of proof at trial.” Celotex Corp., 477 U.S. 
at 322, 106 S. Ct. 2548. 

 The party moving for summary judgment bears 
the initial responsibility of informing the district 
court of the basis for its motion and identifying those 
portions of the record it believes demonstrate the 
absence of a genuine issue of material fact. Id. at 323, 
106 S. Ct. 2548. Under Rule 56(a) of the Federal 
Rules of Civil Procedure, the burden then shifts to the 
non-movant to “go beyond the pleadings and by . . . 
affidavits, or by the ‘depositions, answers to interrog-
atories, and admissions on file,’ designate ‘specific 
facts showing that there is a genuine issue for trial.’ ” 
Id. at 324, 106 S. Ct. 2548; Littlefield v. Forney Indep. 
Sch. Dist., 268 F.3d 275, 282 (5th Cir. 2001); Willis v. 
Roche Biomedical Labs., Inc., 61 F.3d 313, 315 (5th 
Cir.1995). “The mere existence of a scintilla of evi-
dence in support of the plaintiff ’s position will be 
insufficient” to preclude summary judgment; “there 
must be evidence on which the jury could reasonably 
find for the plaintiff.” Anderson v. Liberty Lobby, Inc., 
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477 U.S. 242, 252, 106 S. Ct. 2505, 91 L. Ed. 2d 202 
(1985). 

 
C. Discussion and Analysis 

 The Court will cabin its analysis to Plaintiff ’s 
ERISA claim, as that is the sole remaining claim to 
adjudicate. The Court is called upon to answer the 
following questions: (1) Does Plaintiff ’s Section 510 
ERISA claim survive summary judgment? (2) If so, is 
recovery on a Section 510 ERISA claim limited to 
equitable relief ? The Court finds that Plaintiff ’s 
ERISA claim does not survive summary judgment, 
and thus need not reach the second issue. 

 
1. Section 510 ERISA Claim 

 Plaintiff alleges Cooper Tire discharged him to 
prevent him from drawing disability benefits and 
medical benefits in violation of ERISA. He claims 
that a genuine dispute of material fact exists as to 
whether he was discharged for failing to comply with 
Cooper Tire policy on reporting work absences, or 
whether Cooper Tire discharged him in an effort to 
avoid paying disability benefits for his serious, ongo-
ing medical illness. This claim is within the ambit of 
Section 510 of ERISA. See, e.g., Bullock v. Equitable 
Life Assur. Soc. of U.S., 259 F.3d 395, 400 (5th Cir. 
2001) (plaintiff ’s claim that defendant “terminated 
his employment contract to prevent him from becom-
ing eligible for pension benefits at age 65 . . . [fell] 
squarely within the scope of [S]ection 510”). 
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 Section 510 of ERISA makes it unlawful to “dis-
charge . . . a participant or beneficiary [of an employ-
ee benefit plan] . . . for the purpose of interfering with 
the attainment of any right to which such participant 
may become entitled under the plan.” 29 U.S.C. § 1140 
(emphasis added). The Fifth Circuit has explained: 
“Section 1140 is concerned with acts taken against 
employees to prevent rights from ripening.” Perdue v. 
Burger King Corp., 7 F.3d 1251, 1255 (5th Cir. 1993). 

 To bring a claim under Section 510, a plaintiff 
must first establish a prima facie case. Stafford v. 
True Temper Sports, 123 F.3d 291, 295 (5th Cir. 1997). 
If the plaintiff meets this burden, the burden then 
shifts to his employer to present a legitimate, nondis-
criminatory reason for the alleged discriminatory 
conduct. Id. At that point, the burden shifts back to 
the plaintiff to show that the employer’s articulated 
reason for his termination is a mere pretext for 
discrimination. Id. 

 “To establish a prima facie case under [Section] 
510, a plaintiff must prove, inter alia,1 that his  

 
 1 To establish a prima facie case under ERISA, a plaintiff 
additionally must show that he was qualified for the position 
sought. At the time of his termination, Plaintiff was employed as 
a trucker, driving a forklift and other heavy machinery on the 
warehouse floor. He was an integral part of an assigned team, 
and his attendance was necessary for smooth operations at 
Cooper Tire. “[R]egular attendance is an essential function of 
most jobs.” Hypes on Behalf of Hypes v. First Commerce Corp., 
134 F.3d 721, 727 (5th Cir. 1998). It is undisputed that Plaintiff 
missed several days of work due to his illness. The evidence 

(Continued on following page) 
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employer terminated him with the specific intent to 
discriminate against him for exercising, or to inter-
fere with, any ERISA right to which he is entitled or 
may become entitled.” Hinojosa v. Jostens, Inc., 128 F. 
App’x 364, 2005 WL 834847, at *3 (5th Cir. Apr.12, 
2005) (citing Holtzclaw v. DSC Cmcns. Corp., 255 
F.3d 254, 261 (5th Cir. 2001)). The employee need not 
“show that the employer’s sole motivation was to 
interfere with ERISA rights, but rather that a specific 
intent partly motivated the employer.” Oatman v. 
Fuji Photo Film USA, Inc., 54 F. App’x 413, at *3 (5th 
Cir. 2002); see Nero v. Indus. Molding Corp., 167 F.3d 
921, 927 (5th Cir. 1999). The plaintiff “must show 
that the loss of benefits was more than an incidental 
loss from his discharge.” Holtzclaw, 255 F.3d at 260 
(citing Stafford v. True Temper Sports, 123 F.3d 291, 
295 (5th Cir. 1997) (per curiam)). “This inference of 
discrimination can be proven by circumstantial 
evidence.” Id. (citing Stafford, 123 F.3d at 295). “The 
right referred to in the second clause of [S]ection 510 
is not simply any right to which an employee may 
conceivably become entitled, but rather any right to 
which an employee may become entitled pursuant to 
an existing, enforceable obligation assumed by the 
employer.” McGann v. H & H Music Co., 946 F.2d 
401, 405 (5th Cir. 1991), cert. denied,506 U.S. 981, 
113 S. Ct. 482, 121 L. Ed. 2d 387 (1992). Merely 
alleging an employer had something to gain by  

 
before the Court does not establish that Plaintiff was physically 
qualified to perform his job. 
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terminating the employee does not satisfy the “specif-
ic intent to discriminate” standard and will not 
sustain the claim past summary judgment. See Clark 
v. Resistoflex Co., 854 F.2d 762, 770 (5th Cir. 1988) 
(“[W]here the only evidence that an employer specifi-
cally intended to violate ERISA is the employee’s lost 
opportunity to accrue additional benefits, the employ-
ee has not put forth evidence sufficient to separate 
that intent from the myriad of other possible reasons 
for which an employer might have discharged him.”). 

 In the case sub judice, Plaintiff fails to show that 
Cooper Tire terminated him with the specific intent 
to interfere with his ability to obtain ERISA benefits 
to which he would become entitled. First, Plaintiff 
fails to show that he would have been entitled to 
ERISA benefits. The two types of benefits at issue in 
this case are long-term disability benefits and short-
term disability benefits. 

 It is undisputed that Cooper Tire’s long-term 
disability plan is an ERISA plan. In Plaintiff ’s last 
year of employment at Cooper Tire, Plaintiff opted to 
enroll in Cooper Tire’s long-term disability plan 
through The Hartford. The long-term disability plan 
provides long-term income protection for full-time 
active employees of Cooper Tire who become disabled 
from a covered injury, sickness, or pregnancy – pro-
vided the covered employee gives The Hartford writ-
ten notice of a claim within thirty days after a 
disability or loss occurs. Long-Term Disability Benefit 
Policy [83-18] at 7, 27. Cooper Tire’s long-term disa-
bility plan provides that a covered employee may 
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apply for long-term disability benefits if his disability 
arises during his eligibility period. Because the 
employee’s eligibility period ends upon the employee’s 
termination, he must apply for long-term disability 
benefits prior to his termination. See id. at 11. The 
long-term disability policy defines a “disability” as 
occurring when the employee is prevented from 
performing one or more of the Essential Duties of: 

1) [his] Occupation during the Elimination 
Period;2 

2) [his] Occupation, for the 24 month(s) fol-
lowing the Elimination Period, and as a re-
sult [his] Current Monthly Earnings are less 
than 80% of [his] Indexed Pre-disability 
Earnings; and 

3) after that, Any Occupation. 

 . . .  

[His] Disability must result from: 

1) accidental bodily injury; 

2) sickness; 

3) Mental Illness; 

 
 2 The long-term disability policy defines “Elimination 
Period” as “the longer of the number of consecutive days at the 
beginning of any one period of Disability which must elapse 
before benefits are payable or the expiration of any Employer[-] 
sponsored short[-]term Disability benefits or salary continuation 
program, excluding benefits required by state law.” Long-Term 
Disability Policy [83-18] at 20. 
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4) Substance Abuse; or 

5) pregnancy. 

Plaintiff could have applied for long-term disability 
benefits if his disability arose during his eligibility 
period – that is, prior to his date of termination, 
December 21, 2007. The parties dispute the date 
Plaintiff ’s disability originated. When the Plaintiff 
applied for Social Security benefits following his 
termination, the Social Security Administration 
determined his date of disability to be November 20, 
2007, roughly a month prior to his date of termina-
tion. Cooper Tire contends this is the first occurrence 
of disability. However, Plaintiff argues his first occur-
rence of disability occurred subsequent to that date. 
Plaintiff ’s treating physician’s letter dated December 
20, 2007 stated that Plaintiff was “at least temporari-
ly, totally disabled from doing any meaningful manu-
al work.” Dr. Schroader Letter [95-10]. The letter does 
not refer to the date on which the disability originat-
ed. Despite the lack of clarity on this point, Plaintiff 
never applied for benefits under the long-term disa-
bility policy. Plaintiff also has not shown that Cooper 
Tire took any action to prevent him from applying for 
benefits under the long-term disability policy. It is 
obvious under these facts that Plaintiff cannot show 
he was entitled to receive, or would have been enti-
tled to receive, benefits under the long-term disability 
plan, because he had not applied for benefits under 
the policy. Consequently, Plaintiff cannot show that 
Cooper Tire’s specific intent in terminating him could 
have been to retaliate against him for exercising a 
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right under the plan or to interfere with his rights 
under the plan. Thus, Plaintiff fails to establish a 
prima facie case regarding long-term disability bene-
fits under ERISA. The Court now turns to whether 
Plaintiff can establish a prima facie case under 
ERISA concerning short-term disability benefits. 

 The parties dispute whether Cooper Tire’s short-
term disability plan is an ERISA plan. Cooper Tire 
maintains that its short-term disability plan is not an 
ERISA plan but “simply a payroll continuation . . . 
not funded by a separate trust, but [instead] paid out 
of [Cooper Tire’s] general assets as part of its payroll 
practices” and exempt from ERISA. Cooper Tire’s 
Mem. Law Supp. MSJ [84] at 11; Knack Aff. [83-20]. 
Plaintiff argues in response that Cooper Tire’s long-
term disability plan and short-term disability plan 
are more intertwined than Cooper Tire represents. 
Plaintiff maintains that according to the employee 
handbook, the long-term disability plan kicked in 
only after the short-term disability plan was exhaust-
ed. Plaintiff asks the Court to treat Cooper Tire’s 
entire disability plan as covered by ERISA. Plaintiff 
also maintains that when an employer decides to 
terminate an employee so that it would not have to 
pay short-term disability benefits, it would necessari-
ly deprive that employee of long-term disability 
benefits. 

 To determine whether an employee benefit pro-
gram is an ERISA plan, the Court employs the three-
prong test announced in Shearer v. Southwest Service 
Life Insurance Co., 516 F.3d 276, 279 (5th Cir. 
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2008).Graham v. Metro. Life Ins. Co., 349 F. App’x 
957, 959 (5th Cir. 2009). “To be an ERISA plan, an 
arrangement must be (1) a plan, (2) not excluded 
from ERISA coverage by the safe-harbor provisions 
established by the Department of Labor, and (3) 
established or maintained by the employer with the 
intent to benefit employees.” Shearer, 516 F.3d at 279 
(citation omitted). It is undisputed that Cooper Tire’s 
short-term disability plan is a plan. However, a “plan” 
is not automatically deemed “an ERISA plan.” See 
MDPhysicians & Assocs., Inc. v. State Bd. of Ins., 957 
F.2d 178, 183 (5th Cir. 1992). The Fifth Circuit has 
“consistently held that if an employer does no more 
than purchase insurance for its employees and has no 
further involvement with the collection of premiums, 
administration of the policy, or submission of claims, 
the employer has not established an ERISA plan.” 
Shearer, 516 F.3d at 279; Hansen v. Cont’l Ins. Co., 
940 F.2d 971, 978 (5th Cir. 1991). Cooper Tire con-
tends that the Department of Labor created the 
payroll practice exemption to ERISA because if a plan 
is funded solely by the employee’s general assets, 
there are no accumulated benefit funds for ERISA to 
safeguard. The Court agrees. See, e.g., Tatum v. 
Special Ins. Servs., 82 F. App’x 877, 878 (5th Cir. 
2003); Hansen, 940 F.2d at 975-78 (5th Cir. 1991). In 
sum, the Court finds that Cooper Tire’s short-term 
disability plan is not an ERISA plan, and thus that 
plaintiff may not maintain an ERISA claim concern-
ing the short-term disability plan. 
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 Plaintiff argues for the first time in his response 
to the motion for summary judgment that summary 
judgment should be denied because Plaintiff has an 
alternative breach of contract claim with respect to 
the short-term disability plan based on the short-
term disability pay section of the employee handbook. 
The Court finds that Plaintiff is attempting to add a 
new theory of recovery, and at this late stage of the 
proceeding, Plaintiff ’s argument on this point is 
unavailing. The amended complaint never mentions a 
claim for breach of contract. Plaintiff ’s sole claim 
before this Court is an ERISA claim under Section 
510. Because this Court has determined the short-
term disability plan at issue is not an ERISA plan, it 
need not discuss whether ERISA preempts state law 
claims for breach of contract. The Court finds the 
Plaintiff may not assert a breach of contract claim in 
this action. 

 Although the Court finds Plaintiff has failed to 
establish a prima facie case under ERISA, assuming 
arguendo Plaintiff has established a prima facie case, 
Cooper Tire has articulated a legitimate, nondiscrim-
inatory reason for Plaintiff ’s termination. Cooper 
Tire’s employee handbook provides that if an employ-
ee has three “no reports” in one year, the employee 
has voluntarily resigned from his or her position and 
is terminated. Cooper Tire contends that in conflict 
with its employee policies, Plaintiff failed to report 
four times in a two-week period, and that Cooper Tire 
gave the Plaintiff multiple opportunities to provide a 
medical excuse. When Plaintiff allegedly failed to do 
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so, Cooper Tire maintains it terminated his employ-
ment on December 21, 2007. Cooper Tire contends 
that Plaintiff was terminated solely for failing to 
follow Cooper Tire procedures. 

 Assuming, arguendo, Plaintiff established a 
prima facie case, and Cooper Tire articulated a legit-
imate, nondiscriminatory reason for Plaintiff ’s termi-
nation, the Court next would examine whether 
Plaintiff could prove Cooper Tire’s articulated reason 
for the termination was mere pretext. Plaintiff has 
presented some evidence of pretext in Cooper Tire’s 
decision to terminate him. Plaintiff argues that 
Cooper Tire decided to fire him only after viewing the 
letter from Plaintiff ’s physician concerning his medi-
cal status. Plaintiff testified in his deposition: “[I]f 
they were wanting to fire me for not reporting, they 
should have done it that Monday when I [came] to 
work, instead of waiting until that Friday to fire me, 
after they [had] seen the letter stating that I had a 
liver disease.” Pl.’s Dep. [83-15] at 17. Plaintiff pre-
sents further evidence of pretext, including a Cooper 
Tire interoffice e-mail from human resources admin-
istrator at Cooper Tire, explaining Plaintiff ’s termi-
nation was due to his alcoholism and liver damage 
and referring to a “[l]ong story as to why he was 
terminated.” Pl.’s Mem. Br. Supp. Resp. Opp’n to 
Def.’s MSJ [96] at 10. Plaintiff also cites the tele-
phone records of his wife and his mother which 
establish that his wife called in for him for the dates 
of November 28 and 29, 2007, and his mother called 
in for him on December 30, 2007. The Court further 
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notes that if Plaintiff ’s absenteeism was due to his 
serious illness, and Cooper Tire knew of that illness 
when it terminated Plaintiff that could further estab-
lish pretext. However, as Plaintiff has not established 
a prima facie case of discrimination under ERISA, his 
claims must be dismissed. 

 
D. Conclusion 

 In sum, Defendant’s motion for summary judg-
ment [83] will be GRANTED, as the Court finds there 
are no genuine issues of material fact as to Plaintiff ’s 
claims and Defendant is entitled to judgment as a 
matter of law on all claims. 

 A separate order in accordance with this opinion 
shall issue this day. 

 THIS, the 30th day of May, 2012. 

 /s/ Glen H. Davidson
  SENIOR JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

EASTERN DIVISION 

JIMMY PARKER PLAINTIFF 

v. CIVIL ACTION NO.  
 1:10-CV-00172-GHD-DAS 

COOPER TIRE AND  
RUBBER COMPANY DEFENDANT 

 
ORDER SUSTAINING MOTION  
FOR SUMMARY JUDGMENT 

 Pursuant to a Memorandum Opinion rendered in 
the case sub judice sustaining the Defendant’s motion 
for summary judgment this cause of action is DIS-
MISSED. 

 Pursuant to said opinion, judgment is rendered 
in favor of the Defendant, Cooper Tire and Rubber 
Company. 

 So ORDERED this the 30th day of May, 2012. 

 /s/ Glen H. Davidson
  SENIOR JUDGE

UNITED STATES 
 DISTRICT JUDGE 
NORTHERN DISTRICT 
 OF MISSISSIPPI 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

----------------------------------------------------------------------- 

No. 12-60503 

----------------------------------------------------------------------- 

JIMMY PARKER, 

    Plaintiff-Appellant 

v. 

COOPER TIRE AND RUBBER COMPANY,  

    Defendant-Appellee 

------------------------------------------------------------------------------------------------------------------------------ 

Appeal from the United States District Court for  
the Northern District of Mississippi, Aberdeen 

------------------------------------------------------------------------------------------------------------------------------ 

ON PETITION FOR REHEARING EN BANC  

(Filed Mar. 28, 2014) 

(Opinion ___, 5 Cir., ___, ___F.3d ___) 

Before ELROD and HIGGINSON, Circuit Judges and 
JACKSON, District Judge. 

PER CURIAM: 

() Treating the Petition for Rehearing En Banc as a 
Petition for Panel Rehearing, the Petition for 
Panel Rehearing is DENIED. No member of the 
panel nor judge in regular active service of the 
court having requested that the court be polled 
on Rehearing En Banc (FED R. APP. P. and 5TH 
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CIR. R. 35), the Petition for Rehearing En Banc is 
DENIED. 

() Treating the Petition for Rehearing En Banc as a 
Petition for Panel Rehearing, the Petition for 
Panel Rehearing is DENIED. The court having 
been polled at the request of one of the members 
of the court and a majority of the judges who are 
in regular active service and not disqualified not 
having voted in favor (FED R. APP. P. and 5TH CIR. 
R. 35), the Petition for Rehearing En Banc is 
DENIED. 

ENTERED FOR THE COURT: 

/s/ Jennifer W. Elrod  
 UNITED STATES 

 CIRCUIT, JUDGE 
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