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QUESTIONS PRESENTED 

 
 In Anderson v. Creighton, 483 U.S. 635 (1987), 
this Court held that in analyzing a law enforcement 
officer’s entitlement to qualified immunity from suit 
under 42 U.S.C. §1983, a court must determine 
whether the law was clearly established in light of 
the particular facts confronted by the officer, and 
may not deny immunity based upon a highly general 
characterization of the legal standard allegedly 
violated. In Scott v. Harris, 550 U.S. 372 (2007) 
and Plumhoff v. Rickard, 134 S. Ct. 2012 (2014), the 
Court held that in analyzing a claim of qualified 
immunity, a circuit court may not accept at face 
value a district court’s declaration of a genuine issue 
of material fact precluding qualified immunity, but 
rather, must independently review the undisputed 
evidence as established by the record in determining 
whether an officer is entitled to qualified immunity. 

 The questions presented are: 

 1. May a circuit court, consistent with Anderson 
v. Creighton, Scott v. Harris, and Plumhoff v. Rickard, 
affirm the denial of qualified immunity in a memo-
randum disposition that contains only a highly gen-
eralized characterization of the clearly established 
law and no discussion or analysis of the relevant facts 
underlying the qualified immunity claim, in accord-
ance with the institutional practice and policy of the 
circuit that encourages courts not to discuss the facts 
of a case or state the law with precision in un-
published dispositions? 
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QUESTIONS PRESENTED – Continued 

 
 2. May an officer be denied qualified immunity 
for failing to include photographs of a suspect in one 
report, among several received by a prosecutor, and 
for executing an arrest warrant issued following a 
grand jury indictment, absent clearly established law 
requiring such photographs to be submitted and with-
out any determination that such photographs were so 
wholly exculpatory that it would be reckless not to 
submit them to a prosecutor and no reasonable officer 
could fail to do so? 
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PARTIES TO THE PROCEEDINGS 

AND RULE 29.6 STATEMENT 
 

 The parties to the proceedings in the court whose 
judgment is sought to be reviewed are: 

• Immigration and Customs Enforcement 
Special Agent Raymond A. Escobar aka 
Ray Escobar, defendant, appellant below, 
and petitioner here.1 

• Marco Antonio Garcia, plaintiff, appellee 
below, and respondent here. 

• The United States of America was an 
additional defendant below but not a 
party to the proceeding in the United 
States Court of Appeals for the Ninth 
Circuit. 

 There are no publicly held corporations involved 
in this proceeding. 

 

 
 1 Because the underlying action concerned the actions of 
law enforcement officers from multiple federal agencies with 
potentially conflicting interests, Escobar is represented here by 
private counsel. 
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OPINIONS BELOW 

 The Ninth Circuit’s December 24, 2013 memo-
randum of disposition, the subject of this petition, 
available at 550 F. App’x 506, 506-07 (9th Cir. 2013), 
was not published in the official reports. (Appendix 
[“App.”] 1.) The Ninth Circuit’s order denying rehear-
ing, filed March 25, 2014, was not published in the 
official reports. (App.36.) The district court’s decision 
denying summary judgment to petitioner, available at 
2011 WL 5594073 (C.D. Cal. 2011), was not published 
in the official reports. (App.4.) 

---------------------------------  --------------------------------- 
 

BASIS FOR JURISDICTION IN THIS COURT 

 The Ninth Circuit filed its unpublished memo-
randum of disposition on December 24, 2013. (App.1.) 
Petitioner timely petitioned for rehearing, and on 
March 25, 2014, the Ninth Circuit denied the peti-
tion. (App.36.) This Court has jurisdiction to review 
the Ninth Circuit’s December 24, 2013 decision on 
writ of certiorari under 28 U.S.C. §1254(1). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND 
STATUTORY PROVISIONS AT ISSUE 

 The Fourth Amendment to the United States 
Constitution provides that “[t]he right of the people to 
be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but upon 
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probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, 
and the persons or things to be seized.” 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

A. The Assistant U.S. Attorney Finds Probable 
Cause For Garcia’s Indictment After Re-
viewing Separate Prosecution Reports From 
U.S. Immigration And Customs Enforcement 
And The Drug Enforcement Administration. 

1. The ICE Prosecution Report: Special 
Agent Escobar’s ICE Prosecution Report 
indicates that local law enforcement 
identified Garcia as a drug money cou-
rier observed on surveillance in accord 
with information provided to Escobar 
by ICE Agent John Reed. 

 From mid-May to September 2007, petitioner 
Special Agent Ray Escobar of U.S. Immigration and 
Customs Enforcement (“ICE”) was assigned to an ICE 
international drug money laundering investigation 
monitored by Assistant U.S. Attorney Carmen Luege 
(3ER541, 682-83, 691), after which the Drug Enforce-
ment Administration (“DEA”), which was separately 
investigating the same suspects, took sole charge 
(3ER546, 685-86, 691-92; 5ER1087, 1120; 8ER2071). 

 In this investigation, Escobar was not a field 
agent and received all his information from other law 
enforcement officers or agents who were in the field. 
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Escobar never participated in any surveillance prior 
to Garcia’s indictment. (3ER542.) When Escobar joined 
the investigation, ICE Agent John Reed told Escobar, 
and later documented in a formal Report of Investiga-
tion, that local law enforcement officers under ICE’s 
direction had recently surveilled a drug money courier 
on May 14, 2007 and positively identified him as 
plaintiff Marco Antonio Garcia after viewing Garcia’s 
California driver’s license photo. (2ER137, 142, 351-53 
[Reed report]; 5ER1093-95, 1107, 1148.) Garcia’s name 
emerged because the courier’s Jeep Cherokee was 
registered to Garcia’s residence address in Anaheim, 
California. (2ER232, 353.) 

 ICE, the DEA and the local law enforcement agen-
cies they worked with were aware the courier’s Jeep 
was not registered in Garcia’s name but to “Vicente 
Lopez Palominos.” (5ER923; 6ER1245; 7ER1548, 1640, 
1722, 1725; 8ER1981, 1984.) When, on May 18, 2007, 
the DEA and ICE first became aware of each other’s 
parallel investigations of the drug money courier, 
Escobar himself informed the DEA that the Jeep was 
not registered in Garcia’s name and told the DEA 
supervisor to share Garcia’s driver’s license photo with 
his surveillance team “to see if this is the guy that 
was driving the Cherokee.” (1ER49; 2ER233; 5ER923-
24, 1148; 7ER1640.) 

 Special Agent Escobar prepared and on August 22, 
2007 submitted to AUSA Luege the ICE prosecution 
report (“ICE PR”), summarizing ICE’s investigation and 
listing Garcia as one of several offenders. (3ER691, 
697; 4ER807; 5ER1087, 1117; see 7ER1663-1854 [full 
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ICE PR, including exhibits].) Under “Identification of 
Garcia,” the ICE PR described the May 14, 2007 sur-
veillance and listed Detective Victor Moreno, the lead 
local law enforcement officer on the surveillance, as 
the suggested witness.2 (5ER1191, 1199-1200; 7ER1668, 
1676-77.) Escobar attached Detective Moreno’s sur-
veillance report as ICE PR Exhibit 3. (5ER1189; 
6ER1240-46; 7ER1666, 1717-23.) 

 Escobar likewise provided the Jeep’s registration 
information to AUSA Luege. Two ICE PR exhibits 
clearly indicated the Jeep was registered under the 
Lopez name (6ER1245, 1248; 7ER1722, 1725), and 
AUSA Luege testified that she knew before seeking 
Garcia’s indictment that the Jeep’s registration was 
not in his name (App.25 n.10; 4ER795). 

 Before submitting the ICE PR, no surveillance 
officer ever raised concerns to Escobar about Garcia’s 
identity. On the contrary, Escobar had learned that 
DEA agents, using Garcia’s driver’s license photo, 
had positively identified Garcia as the suspect they 
surveilled in the DEA’s investigation. (2ER233; 
5ER923-24, 929-30; see 3ER683; 7ER1640-41.) More-
over, Escobar possessed a surveillance photo from the 
Pomona Police Department, which Pomona officers 
told him was of Garcia and which Escobar viewed 

 
 2 Detective Moreno later testified that he was shown a 
driver’s license photo of an Hispanic male after the surveillance 
and identified it as the individual he had observed, with whom 
Moreno made eye contact within 10-12 feet. (5ER1061-64, 1066-
67, 1069-70, 1073.) 
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and believed matched Garcia’s driver’s license photo. 
(4ER742; 5ER1111, 1124-25, 1147; 8ER2065-66.) Later, 
when AUSA Luege viewed the photos, she testified 
they were similar enough to justify probable cause. 
(3ER547-48; 4ER793-94.) The Pomona Police Depart-
ment likewise possessed Garcia’s driver’s license 
photo. (5ER1075, 1148.) 

 Escobar included Garcia’s driver’s license number 
and vital statistics in the ICE PR (7ER1725, 1784) 
and attached the Pomona Police Department’s sur-
veillance report as ICE PR Exhibit 17 (5ER1190, 
1205; 6ER1341-43). The ICE PR did not refer to or 
attach the Pomona Police Department photo or 
Garcia’s driver’s license photo. 

 After reviewing the ICE PR, AUSA Luege told 
Escobar that the DEA alone would continue investi-
gating Garcia and she would indict based on the 
forthcoming DEA PR. (3ER546, 685-86; 5ER1087, 
1120; 8ER2071.) Thereafter, Escobar had no further 
role in the investigation. (3ER685-86.) 

 The DEA, under DEA Agent Michael Miller, was 
the sole investigating agency after August 2007. 
(3ER682-83, 685-86; 7ER1585-86; see 2ER153.) 
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2. The DEA Prosecution Report: Agent 
Miller’s DEA PR indicates that the DEA 
and LA IMPACT also identified Garcia 
and that LA IMPACT provided surveil-
lance photos to the DEA. 

 Three months after receiving the ICE PR, Luege 
received the DEA prosecution report (“DEA PR”) 
from Agent Miller on November 9, 2007. (3ER688-89; 
see 8ER1855-2059 [full DEA PR].) Miller’s DEA PR 
cross-referenced the ICE PR’s identification of Garcia 
(8ER1885), attaching the narrative portion of the 
ICE PR, without exhibits, as DEA PR Exhibit 258. 
(8ER1883, 1892-1922.) 

 The DEA PR also contained two additional iden-
tifications of Garcia: It stated that the DEA’s own 
“identification of Garcia” occurred in conjunction with 
the DEA’s surveillance on May 18, 2007 (8ER1889-
90); and it attached as Exhibit 260 a June 1, 2007 
surveillance report by Detective John DeBets of the 
LA Interagency Metropolitan Police Apprehension 
Crime Task Force (“LA IMPACT”), stating that “[o]ver 
the course of the surveillance we have identified and 
confirmed” that the Jeep driver “is Marco Antonio 
Garcia” (5ER977; 8ER1883, 1990). 

 LA IMPACT, a local law enforcement team under 
the DEA’s direction, had observed the Jeep driver on 
multiple occasions in May-June 2007 at Garcia’s 
Anaheim residence (2ER233; 5ER1004, 1014-16) as 
well as at an apartment in Fontana, California 
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(2ER234; 5ER1000-09; 8ER1990) that Garcia later 
admitted he helped a relative lease (3ER416, 604). 

 The LA IMPACT team, led by Detective Ernie 
Collaso, used Garcia’s driver’s license photo to “iden-
tif[y] and confirm[ ]” that the courier was Garcia. 
(2ER233; 4ER739, 748; 7ER1641; 8ER1990.) 

 LA IMPACT also took several surveillance photos 
of the courier and provided these on CD to Miller on 
June 4, 2007. (2ER343; 4ER740; 8ER2023.) 

 Agent Miller believed and represented to prose-
cutor Luege that the LA IMPACT surveillance photos 
depicted Garcia. Specifically, Miller filed a report on 
June 6, 2007 stating that the CD contained photos of 
Garcia, and attached this report to the DEA PR as 
Exhibit 262. (2ER342-44; 3ER688-89; 8ER2021-24.) 
Miller did not attach the photos themselves to the 
DEA PR or provide them to anyone other than the 
DEA’s evidence custodian before Garcia’s arrest. 
(2ER343; 4ER740; 8ER2023 [documenting chain of 
custody].) 

 In addition to the LA IMPACT photos and Garcia’s 
driver’s license photo, Miller possessed the Pomona 
Police Department surveillance photo. (5ER968-70; 
8ER1857, 1883-84, 2049-50.) Miller attached no photos 
to the DEA PR. Luege testified that it is not unusual 
for prosecution reports to exclude surveillance photos, 
as prosecutors can always request visual or audio 
surveillance. (3ER548, 692-93.) 
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 Whether or not Garcia and the driver of the Jeep 
were one and the same, there is no dispute that Agent 
Miller personally surveilled plaintiff Garcia on August 
22, 2007, and he believed Garcia was the same man 
as the courier previously identified as Garcia, as re-
corded in Miller’s “Surveillance of Marco GARCIA” 
report of the same date. (3ER412; 4ER831.)3 

 
3. AUSA Luege finds probable cause to 

indict. 

 After receiving the DEA PR and conducting “an 
independent review of all of the evidence presented in 
the reports and the wiretap affidavits,” Luege deter-
mined that “[b]ased on the totality of the evidence 
available to [her],” probable cause existed to seek 
Garcia’s indictment. (3ER549, 693.) 

 
B. Garcia’s Indictment, Arrest, Detention And 

Release. 

1. Escobar arrests Garcia at the DEA’s re-
quest after the Grand Jury indicts him. 

 On December 5, 2007, a grand jury indicted 
Garcia, and a magistrate judge issued a facially-valid 
warrant for Garcia’s arrest. (1ER50; 3ER549, 689.) 

 
 3 DEA Officer Lee Cisneros, who personally surveilled the 
Jeep driver in May 2007 and was one of the DEA agents who 
identified the Jeep driver as the same person as Garcia’s driver’s 
license photo (2ER233; 7ER1640-41) also participated in the 
August 22, 2007 surveillance (3ER412). 
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Special Agent Escobar was not involved with these 
proceedings; he neither appeared before the grand 
jury nor requested the arrest warrant. (3ER549-50, 
683; 8ER2070-71.) 

 At the request of the DEA, Escobar assisted with 
the arrest and personally executed Garcia’s warrant. 
(1ER50; 3ER550, 683-84.) Escobar was at the arrest 
for no more than five minutes and did not participate 
in any search. (3ER684; 8ER2068-69.) 

 
2. Seeing Garcia close-up and in person 

for the first time, Special Agent Escobar 
notices differences between the Pomona 
Police Department photo and Garcia’s 
in-person appearance and immediately 
reports his concern. 

 Escobar had only ever seen Garcia’s driver’s 
license photo and the Pomona Police Department 
surveillance photo, which Escobar believed pictured 
the same man. (5ER1124-25; 8ER2065-66.) 

 However, upon taking Garcia into custody, Esco-
bar noticed that Garcia appeared heavier in person 
than the five-month-old surveillance photo, and im-
mediately reported his observations to Miller and his 
supervisor Buckley Thomas before turning Garcia 
over to the DEA. (2ER153-54; 5ER1101-02, 1124-25; 
7ER1565.) 
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3. Agent Miller concludes that the DEA has 
the correct suspect. 

 Escobar turned Garcia over to the DEA the day of 
the arrest. (5ER1101; 7ER1565, 1641.) Then, the DEA 
did its own evaluation of whether it had the right 
man. A DEA wiretap monitor concluded that Garcia’s 
voice matched that of the courier they were moni-
toring. (2ER235; 7ER1620, 1641.) Miller informed 
Escobar that the voice match was positive. (5ER1103, 
1105-06; 7ER1565.) 

 The next day, LA IMPACT Detective Collaso also 
called Miller with concerns about Garcia’s identity. 
(2ER235; 3ER633-35; 4ER834; 7ER1641.) After exam-
ining Garcia’s booking photo, however, Collaso con-
cluded and told Miller it indeed showed the person 
he had observed on surveillance, but that Garcia 
had gained twenty-five to thirty pounds. (2ER235; 
3ER633-35, 637; 7ER1641.) 

 Agent Miller later told prosecutor Luege that no 
one had communicated identity concerns to her at the 
time of Garcia’s arrest because surveillance agents 
and wiretap monitors confirmed that the correct 
suspect had been arrested. (7ER1565, 1619-20.) 
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4. After talking to Garcia’s attorney, AUSA 
Luege requests and receives additional 
confirmations from DEA and LA IMPACT 
surveillance officers that Garcia is the 
Jeep driver, but dismisses all charges 
against him without prejudice. 

 Weeks later, after Garcia’s attorney suggested to 
Luege that the wrong person had been indicted, 
Luege spoke with Miller and Escobar and requested 
that surveillance officers confirm Garcia was the 
person they had observed. (3ER693-94; 7ER1565-66.) 
LA IMPACT detectives, along with DEA agents, visited 
Garcia in jail and confirmed he was the individual 
they had surveilled, although some officers indicated 
they were not one hundred percent certain. (2ER235; 
3ER637-43, 694; 5ER981; 7ER1565-67, 1619-20.) 

 AUSA Luege was aware that surveillance 
photos existed, but had not requested to see any 
prior to Garcia’s indictment. (2ER156-57; 4ER793-94; 
7ER1581.) On January 14, 2008, she viewed Garcia’s 
driver’s license photo, Garcia’s booking photo, the LA 
IMPACT surveillance photos, and the Pomona Police 
Department surveillance photo. (2ER156-57; 3ER694.) 

 Luege concluded that the surveillance photo-
graphs appeared similar to Garcia’s driver’s license 
and booking photos, and testified that seeing them 
earlier would not have changed her probable cause 
determination. (3ER547-48, 694; 4ER793-94.) How-
ever, she testified that ultimately “the DEA and I 
came to have the view that we did not have sufficient 
evidence against Mr. Garcia to prove the charges 
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beyond a reasonable doubt.” (7ER1655.) In late 
January 2008, Garcia was released from jail on a 
bail stipulation after fifty days in custody. (1ER50; 
3ER675.) 

 On February 21, 2008, Agent Miller submitted a 
formal letter to Luege summarizing the DEA’s inves-
tigation of Garcia and confirming Garcia’s identifica-
tion by DEA agents and by LA IMPACT officers, but 
requesting the charges against Garcia be dismissed 
without prejudice because of insufficient evidence to 
prove them beyond reasonable doubt. (7ER1640-42.) 

 Luege moved to dismiss the charges, not because 
she thought Garcia was innocent or that his prose-
cution lacked probable cause, but because more 
evidence was needed to prove his involvement 
beyond reasonable doubt. (1ER50; 3ER553-54, 695; 
7ER1655.) 

 
C. The Lawsuit And Appeal. 

1. Garcia and other plaintiffs sue the USA 
and Special Agent Escobar. 

 Garcia and others sued the United States pursu-
ant to the Federal Tort Claims Act, 28 U.S.C. §§2671-
2680, with Garcia alleging false arrest and impris-
onment, malicious prosecution, and assault and 
battery, and the other plaintiffs (Garcia’s wife, their 
children and niece, and two unrelated tenants 
(4ER822)) alleging false imprisonment and assault 
and battery. (1ER30.) Later, plaintiffs sued Escobar 
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under Bivens v. Six Unknown Fed. Narcotics Agents, 
403 U.S. 388 (1971). (1ER30.) No other individual 
defendants were named. 

 
2. The district court denies Escobar sum-

mary judgment on qualified immunity. 

 Escobar moved for summary judgment. (App.5.) 

 The district court granted in part and denied in 
part Escobar’s summary judgment motion. It deter-
mined that plaintiffs’ claims against Escobar were 
based solely on alleged Fourth Amendment violations: 
for Garcia, his alleged arrest and prosecution without 
probable cause as a proximate result of Escobar’s 
alleged misrepresentations and omissions to the prose-
cutor; for the other plaintiffs, the warrantless search 
of their residence. (App.14-16.) The district court also 
determined that Garcia’s claim was not against 
Escobar for malicious prosecution, but rather for a 
non-prosecutorial official’s liability under the Fourth 
Amendment for an arrest and prosecution occurring 
after a prosecutor obtained a warrant. (App.15-16.) 
The court granted summary judgment on the other 
plaintiffs’ warrantless search claims, holding that no 
facts indicated Escobar participated in the search. 
(App.32-35.) It denied summary judgment on the 
basis of qualified immunity on Garcia’s Fourth 
Amendment claim against Escobar. (App.16-32.) 
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3. The district court’s denial of qualified 
immunity relies on findings contradicted 
by the plain record evidence. 

 Among its key findings supporting denial of sum-
mary judgment on qualified immunity for Escobar, 
the district court mistakenly found: 

 (1) “Defendant’s August PR [i.e. the ICE PR] was 
Prosecutor Luege’s source of information regarding 
the identification of [Garcia].” (App.7.) 

 (2) “Although Prosecutor Luege also relied on a 
prosecution report filed by the DEA, that DEA report 
identified [Garcia] only by citing Defendant’s August 
PR,” and “[b]ecause the DEA report relies exclusively 
on Defendant’s August PR to identify [Garcia], the 
Court is not persuaded by Defendant’s argument that 
Prosecutor Luege relied on the DEA report to indict 
[Garcia].” (App.7 n.1.) 

 (3) Special Agent Escobar omitted from the ICE 
PR: 

  (a) Three “conflicting” documents that might 
have suggested that the ICE PR’s identification of 
Garcia was a misrepresentation: (1) Detective More-
no’s report of the May 14, 2007 surveillance, which 
does not identify or mention Garcia; (2) a DEA report 
of the DEA’s May 18, 2007 surveillance stating only 
that Garcia was “possibly” identified as the suspect; 
and (3) Escobar’s May 2007 draft notes for a report 
of investigation, which stated both that Garcia was 
identified in conjunction with the May 14, 2007 
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surveillance as well as by the DEA on May 18, 2007, 
although the ICE PR only referred to the former 
(App.9-10); 

  (b) Garcia’s driver’s license and surveillance 
photos (App.10-11) and information “that the regis-
tered owner of the surveilled Jeep was not [Garcia]” 
(App.25 n.10); 

 (4) Escobar concealed the existence of LA 
IMPACT surveillance photos of Garcia from Luege 
(App.11, 22). 

 These findings are mistaken because the record 
is clear and undisputed that: 

• The DEA PR did contain additional 
independent, unqualified representations 
that Garcia had been identified (1) by 
the DEA (8ER1889-90); and (2) by LA 
IMPACT (5ER977; 8ER1883, 1990). 

• Special Agent Escobar did attach to the 
ICE PR, and clearly identify, Detective 
Moreno’s May 14, 2007 surveillance 
report, as ICE PR Exhibit 3. (7ER1666, 
1717-23.) 

• There is evidence that on May 18, 2007, 
DEA surveillance team members viewed 
Garcia’s driver’s license photo and con-
firmed it depicted the same person they 
had seen driving the jeep. (2ER232-33; 
5ER923-24; 7ER1640; 8ER1889-90 [stat-
ing “identification of GARCIA” occurred 
May 18, 2007].) There is no evidence 
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that Escobar or ICE ever possessed the 
DEA’s May 18, 2007 surveillance report, 
or was aware of any qualification (i.e., 
the word “possibly”) contained therein. 
The surveillance report was provided to 
Luege by DEA’s Miller in the DEA PR, 
as DEA PR Exhibit 118. (8ER1872, 
1980.) 

• Escobar’s draft notes accurately summa-
rized the information he was aware of in 
May 2007 regarding the identification of 
Garcia; the DEA PR provided Luege with 
the DEA’s May 18, 2007 identification of 
Garcia – the only information in the 
draft notes not included in the ICE PR. 
(8ER1889-90; see 7ER1640-41.) 

• Escobar did inform Luege that the Jeep 
was not registered to Garcia – two ICE 
PR Exhibits clearly stated the Jeep’s reg-
istration to the Lopez name. (6ER1245, 
1248; 7ER1722, 1725.) 

• Escobar never saw or possessed or even 
knew of the existence of the LA IMPACT 
photos at the time he submitted the ICE 
PR; he first learned of their existence 
after Garcia’s arrest. (3ER685; 5ER1189; 
6ER1280; 7ER1666, 1757; 8ER2067.) 
Plaintiffs misled the district court into 
believing that Escobar had prepared a 
second ICE prosecution report that 
included DEA exhibits that referenced 
the LA IMPACT photos and never sub-
mitted that report to Luege. (2ER148-49; 
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3ER543-44, 595-96; 4ER855.) This was a 
complete fiction. No second ICE prose-
cution report ever existed. Nonetheless, 
the district court believed plaintiffs’ 
deception and cited to the fictional 
document in its order denying qualified 
immunity. As unraveling this deception 
was a complex process, Escobar respect-
fully refers this Court to the pertinent 
sections of the Ninth Circuit briefs on 
the matter and the citations therein: 
AOB:57-59; ARB:27-29. 

 Even had the district court findings been sup-
portable – they are not – Luege was aware before 
Garcia’s indictment that surveillance photos existed, 
and chose not to view them or Garcia’s driver’s license 
or to request any additional information from either 
agency. (3ER548-49, 692-93; 7ER1636.) This was so 
despite knowing from Escobar’s ICE PR that the Jeep 
was not registered in Garcia’s name, that Detective 
Moreno’s report did not mention the identification of 
Garcia and that the DEA PR indicated the DEA’s May 
18, 2007 surveillance report stated that the suspect 
was “possibly” identified as Garcia. 

 
4. The Ninth Circuit. 

 Special Agent Escobar appealed. (App.2.) 

 The Ninth Circuit affirmed, in an unpublished 
memorandum disposition less than 450 words long. 
We quote it in full: 
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 In this Bivens action, Marco Antonio 
Garcia asserts Fourth Amendment claims 
against Immigration and Customs Enforce-
ment Special Agent Ray Escobar, arising 
from Garcia’s apparently wrongful arrest and 
indictment as a courier in a global money-
laundering conspiracy. Escobar appeals the 
district court’s denial of qualified immunity 
on his motion for summary judgment. We 
have jurisdiction pursuant to 28 U.S.C. 
§1291, and we affirm. 

 1. The district court did not err in 
holding that there was a genuine dispute of 
material fact as to whether probable cause 
supported Garcia’s arrest. Among the dis-
puted factual issues correctly identified by the 
district court are: whether anyone actually 
identified Garcia before his arrest; whether 
Escobar made a reckless or deliberate mis-
representation by listing Detective Moreno 
as having identified Garcia; and whether 
Escobar recklessly or deliberately withheld 
exculpatory information by excluding relevant 
photographs from his report. A genuine dis-
pute exists as to whether a prudent person 
would have concluded that there was a fair 
probability that the courier was Garcia. Peng 
v. Mei Chin Penghu, 335 F.3d 970, 976 (9th 
Cir. 2003). 

 2. The district court did not err in 
holding that Escobar failed to show that the 
evidentiary presumption that a criminal 
prosecution results from the prosecutor’s in-
dependent determination of probable cause 
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renders Escobar immune. Awabdy v. City of 
Adelanto, 368 F.3d 1062, 1067 (9th Cir. 2004). 
A genuine dispute of material fact exists as 
to whether Escobar engaged in reckless or 
deliberate misrepresentations or omissions. 
Galbraith v. Cnty. of Santa Clara, 307 F.3d 
1119, 1126 (9th Cir. 2002). There is also a 
genuine dispute as to whether any misrepre-
sentations or omissions were material to the 
prosecutor’s probable cause determination. 
Id. Although the prosecutor also relied on a 
report submitted by the Drug Enforcement 
Administration, that report in turn relied 
heavily on Escobar’s report to identify Garcia 
as the courier. 

 3. The district court did not err in 
holding that the law was clearly established. 
An objectively reasonable officer would have 
known that making reckless or deliberate 
misrepresentations or omissions in a report 
to a prosecutor, which resulted in an arrest 
without probable cause, violates the arres-
tee’s Fourth Amendment rights. Id.; Barlow 
v. Ground, 943 F.2d 1132, 1137 (9th Cir. 
1991). 

 4. The district court did not err by 
rejecting Escobar’s argument that executing 
a valid arrest warrant entitles him to quali-
fied immunity for preparing the prosecution 
report. See Harris v. Roderick, 126 F.3d 1189, 
1198 (9th Cir. 1997) (“Officers who in good 
faith relied upon . . . reports may well be able 
to assert a successful qualified immunity 
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defense. . . . The fabricators of a false story 
that misled them cannot.”). 

 AFFIRMED. 

(App.1-3.) 

 The Ninth Circuit denied Escobar’s subsequent 
Petition for Panel Rehearing and Rehearing En Banc. 
(App.36.) 

---------------------------------  --------------------------------- 
 

REASONS TO GRANT THE PETITION 

 The Ninth Circuit has again ignored this Court’s 
admonition that in evaluating claims of qualified 
immunity, courts must not state the applicable clearly 
established law at too high a level of generality. 
Seven times in the past 10 years this Court has 
reversed the Ninth Circuit’s denial of qualified im-
munity based on the failure to analyze the question of 
clearly established law with respect to the particular 
facts confronted by an officer. Brosseau v. Haugen, 
543 U.S. 194, 199 (2004) (per curiam) (reversing Ninth 
Circuit’s denial of qualified immunity because law 
was not clearly established concerning officer’s use of 
deadly force against a felony suspect fleeing in a 
vehicle); Safford Unified Sch. Dist. v. Redding, 557 
U.S. 364, 378 (2009) (reversing Ninth Circuit’s denial 
of qualified immunity because law concerning strip 
search of minor school children was not clearly es-
tablished); Ashcroft v. al-Kidd, 131 S. Ct. 2074, 2085 
(2011) (reversing Ninth Circuit’s denial of qualified 
immunity because Attorney General’s conduct did not 
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violate clearly established law); Messerschmidt v. 
Millender, 132 S. Ct. 1235 (2012) (reversing Ninth Cir-
cuit’s denial of qualified immunity because officer’s 
procurement of allegedly overbroad warrant did not 
violate clearly established law); Ryburn v. Huff, 132 
S. Ct. 987, 990 (2012) (per curiam) (reversing Ninth 
Circuit’s denial of qualified immunity for warrantless 
home entry because officer’s conduct did not violate 
clearly established law); Stanton v. Sims, 134 S. Ct. 3, 
5-7 (2013) (per curiam) (reversing Ninth Circuit’s 
denial of qualified immunity because law concerning 
officer’s ability to enter a residence in “hot pursuit” of 
a fleeing misdemeant was not clearly established); 
Wood v. Moss, 134 S. Ct. 2056, 2067-70 (2014) (revers-
ing Ninth Circuit’s denial of qualified immunity to 
Secret Service agents because law concerning ability 
of law enforcement officers to move protesters in light 
of First Amendment concerns was not clearly estab-
lished). 

 It simply cannot be that the Ninth Circuit, having 
been repeatedly upbraided by this Court for ignoring 
the requirements of Anderson v. Creighton, 483 U.S. 
635 (1987) in published opinions, may, nonetheless, 
engage in the same conduct by resorting to dis-
position of such cases by way of an unpublished 
memorandum – a form of adjudication which, by 
circuit policy and practice, is intended to contain only 
highly generalized statements of the law without any 
discussion of specific facts. And so it is here. The 
Ninth Circuit’s memorandum disposition does not 
come remotely close to satisfying the requirements of 
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Anderson and its progeny, and simply states the 
“clearly established law” at the most general level, 
without any discussion, let alone analysis, of the facts 
pertinent to the qualified immunity inquiry. The Ninth 
Circuit is no more free to ignore the substantive 
requirements of qualified immunity analysis set down 
by this Court via an unpublished disposition, than in 
a published opinion. 

 This is not to say that a court may not affirm the 
denial of qualified immunity by way of memorandum 
disposition. However, under the governing authority 
of this Court, any such abbreviated disposition must 
still at least meet the threshold requirements estab-
lished by Anderson and identify the right at issue 
with specificity, in light of the particular facts con-
fronted by an officer. Application of those standards 
in this case would necessarily compel the grant of 
qualified immunity to petitioner. No clearly estab-
lished case law directs a law enforcement officer to 
specifically include photographs in a prosecution re-
port nor, in the context of this case, would petitioner 
believe he had any obligation to do so, given that the 
only photographs the record establishes that he omit-
ted – a surveillance photograph taken by the Pomona 
Police Department and Garcia’s driver’s license photo 
– in his opinion, and that of every other officer to 
have viewed it, depicted the same individual. 

 Nor was the Ninth Circuit free to disregard this 
Court’s holding in Scott v. Harris, 550 U.S. 372 
(2007), recently reaffirmed by the Court in Plumhoff 
v. Rickard, 134 S. Ct. 2012 (2014), that an appellate 



23 

court must not simply accept a district court’s decla-
ration that genuine issues of material fact preclude 
qualified immunity, where undisputed evidence in the 
record demonstrates otherwise. That, too, is the case 
here, where the record establishes that the district 
court was flatly wrong in concluding that the ICE PR 
report failed to include particular information, and 
where the only photographs it was undisputed that 
Escobar did not include – the Pomona Police Depart-
ment photo and Garcia’s driver’s license photo – were, 
as the videos in Scott and Plumhoff, readily capable 
of being viewed by the appellate court. Had the court 
adhered to its obligations under Scott and Plumhoff, 
it could only have denied qualified immunity if it 
found that the photographs were so dissimilar and so 
exculpatory that no reasonable officer could have 
failed to include them or subsequently executed an 
arrest warrant following indictment by a grand jury. 
Yet, the Ninth Circuit’s opinion is bereft of any such 
analysis and the photos themselves belie any claim 
that Escobar acted unreasonably, let alone wantonly 
or recklessly in not referencing them in his report. 

 The Ninth Circuit effectively denied Escobar his 
right to meaningful review of the denial of qualified 
immunity and the basic protections of that immunity. 
It is essential that this Court grant review. 
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I. 

REVIEW IS NECESSARY BECAUSE THE NINTH 
CIRCUIT IMPROPERLY DENIED AGENT ES-
COBAR QUALIFIED IMMUNITY IN THAT IT 
(1) FAILED TO FOLLOW ANDERSON v. 
CREIGHTON BY DEFINING CLEARLY ESTAB-
LISHED LAW IN A GENERAL RATHER THAN 
A FACT-SPECIFIC MANNER; AND (2) PRE-
ORDAINED THAT RESULT BY DECIDING ES-
COBAR’S APPEAL IN A FACTUALLY-SPARSE, 
LEGALLY-MINIMALIST MEMORANDUM DIS-
POSITION OF LESS THAN 450 WORDS. 

A. Although Anderson v. Creighton Requires 
Courts To Define Clearly Established Law 
In Light Of The Specific Factual Circum-
stances Of The Case, The Ninth Circuit Here 
Defines The Law In Only The Most General 
Terms, In The Sparsest Possible Opinion. 

 An officer is entitled to qualified immunity un-
less he or she violated a statutory or constitutional 
right that was “clearly established” at the time of the 
challenged conduct. 

 In Anderson v. Creighton, 483 U.S. 635, 638-41, 
this Court held that in evaluating a qualified immu-
nity claim and determining whether an officer could 
reasonably believe his conduct was consistent with 
clearly established law, courts cannot define the 
clearly established law at too high a level of generali-
ty, but must define it based on the specific facts the 
officer confronted. The Court found the Ninth Circuit 
ran afoul of this rule in Saucier v. Katz, 533 U.S. 194, 
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201 (2001), and instructed the circuit court that the 
“clearly established” inquiry “must be undertaken in 
light of the specific context of the case, not as a broad 
general proposition.” In Ashcroft v. al-Kidd, 131 S. Ct. 
2074, 2084, the Court again admonished all courts – 
“and the Ninth Circuit in particular” – “not to define 
clearly established law at a high level of generality” 
in qualified immunity opinions, and most recently 
reiterated the principle in Plumhoff v. Rickard, 134 
S. Ct. 2012, explaining that defining the law too 
generally “avoids the crucial question whether the 
official acted reasonably in the particular circum-
stances that he or she faced.” 134 S. Ct. at 2023. 

 Yet, the Ninth Circuit has again ignored this 
Court’s admonition, this time using the device of a 
memorandum disposition. 

 Here, the facts matter immensely. The Ninth 
Circuit held that Escobar was not entitled to qualified 
immunity as there were purportedly disputed issues 
as to whether he made reckless and deliberate mis-
representations in the ICE PR and recklessly or 
deliberately withheld exculpatory information about 
Garcia by excluding relevant photographs from that 
report. As shown above, and further discussed in 
subsequent sections, the plain record shows that 
much of what the district court found to be misrepre-
sentations or omissions were in fact properly stated 
in the ICE PR or not within Escobar’s knowledge. 

 But even assuming otherwise, Escobar is entitled 
to qualified immunity unless he violated clearly 
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established law, i.e., unless every reasonable officer in 
preparing the ICE PR as Escobar did would have 
understood that he had no basis on which to identify 
Garcia as the drug courier in the Jeep. It matters 
then what the factual specifics are as to the infor-
mation Escobar knew about Garcia. It matters that 
Escobar was a “desk” officer whose information came 
exclusively from other law enforcement officers in the 
field and that he was reporting only the results of the 
ICE investigation knowing that the DEA would be 
submitting its own report of its own investigation. It 
matters too in a case in which the presumption of 
prosecutorial independence applies, what information 
the prosecutor knew cumulatively from both the ICE 
and the DEA reports, and thus whether any particu-
lar omission in one report was in fact material to the 
decision to indict. 

 Yet, the Ninth Circuit applied only the most 
generalized definition of the clearly established law, 
stating that “An objectively reasonable officer would 
have known that making reckless or deliberate mis-
representations or omissions in a report to a prosecu-
tor, which resulted in an arrest without probable 
cause, violates the arrestee’s Fourth Amendment 
rights.” (App.3.) 

 As stated, the proposition is so broad as to be 
functionally meaningless. Under Anderson, it is not 
sufficient to state the general proposition that officers 
should know that they cannot withhold exculpatory 
evidence. Rather, the court must define and address 
the objective, fact-specific issue of whether “any 



27 

reasonable official in the defendant’s shoes would 
have understood that he was violating” Garcia’s rights. 
Plumhoff, 134 S. Ct. at 2023; see Anderson, 483 U.S. 
at 641 (“The relevant question in this case, for exam-
ple, is the objective (albeit fact-specific) question 
whether a reasonable officer could have believed 
Anderson’s warrantless search to be lawful, in light 
of clearly established law and the information the 
searching officers possessed.”). Anything less is flatly 
inadequate. 

 Nor do the two cases cited by the Ninth Circuit 
(App.2-3) make “the contours of [Garcia’s] right suf-
ficiently clear that every reasonable official would 
have understood that what [Escobar did] violate[d] 
that right,” “beyond debate.” al-Kidd, 131 S. Ct. at 
2083 (citation and internal quotation marks omitted). 
Indeed they have nothing to do with the conduct at 
issue here.4 

 
 
 
 
 
 
 

 
 4 Galbraith v. Cnty. of Santa Clara, 307 F.3d 1119, 1126-27 
(9th Cir. 2002) concerns a coroner’s falsification of an autopsy 
report and Barlow v. Ground, 943 F.2d 1132, 1139 (9th Cir. 1991) 
concerns an arrest and warrantless search. 
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B. Even An Unpublished Memorandum Re-
quires Some Minimal Discussion Of The 
Facts To Deny Qualified Immunity. 

 As a necessary corollary to the Anderson rule, an 
appeal from a denial of qualified immunity must also 
involve a full discussion of the facts faced by or 
known to the officer. The use of an unpublished 
memorandum to decide this case cannot constitute an 
exception to this standard. An opinion, even a memo-
randum disposition, that fails to address critical facts 
and law in summarily denying qualified immunity is 
precisely the sort of disposition of the issue at a “high 
level of generality” that this Court has repeatedly 
decried. 

 Here, key facts can be succinctly laid out: Special 
Agent Escobar represented in the ICE prosecution 
report that Garcia was identified as a drug money 
courier and listed lead local surveillance officer 
Detective Moreno as a witness, based on information 
told to Escobar and formally documented by fellow 
ICE agent John Reed that local surveillance officers 
had identified Garcia from Garcia’s driver’s license 
photo. In the ICE PR, Escobar referenced but did not 
attach Garcia’s driver’s license photo and neither 
referenced nor attached a surveillance photo taken by 
the Pomona Police Department, although he did 
attach the Pomona Police Department surveillance 
report. Nonetheless, Escobar – along with every other 
federal and local law enforcement agency that pos-
sessed both photos – believed the Pomona Police 
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Department photo depicted the same individual as 
the driver’s license photo. 

 The investigation was then taken over by the 
DEA under Agent Mike Miller, who conducted and 
coordinated additional surveillance of the courier, 
including observing the courier and the courier’s Jeep 
several times at Garcia’s Anaheim residence, and 
submitted a separate DEA prosecution report to the 
prosecutor three months after Escobar’s ICE PR. 
Miller’s DEA PR independently represented that the 
DEA had identified the courier as Garcia, attached a 
report by a local law enforcement team working with 
the DEA stating that they too had identified and 
confirmed that the courier was Garcia, and described 
but did not attach several surveillance photos of the 
courier taken by the same team. The prosecutor 
subsequently authorized Garcia’s indictment, the 
grand jury indicted him, a magistrate judge issued an 
arrest warrant, and Escobar, at the DEA’s request, 
assisted with the arrest and personally executed the 
facially-valid warrant. 

 The Ninth Circuit was required to address the 
fact-specific issue of whether a reasonable officer, 
under the totality of these circumstances known to 
Special Agent Escobar, would have known he was 
violating Garcia’s constitutional rights either at the 
time of submitting the ICE PR or at the time of 
arrest. Without a full consideration of the circum-
stances reflected in the record, an appellate court 
must of necessity pitch its definition of clearly estab-
lished law at an improperly high level of generality 
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and that is precisely what occurred here. The factual 
sparseness of the Ninth Circuit’s memorandum dis-
position and its cursory treatment of the issues flatly 
runs afoul of this Court’s qualified immunity juris-
prudence. Such omissions are particularly serious in 
the context of qualified immunity, which is not just a 
“mere defense to liability” but an “immunity from 
suit” that “is effectively lost if a case is erroneously 
permitted to go to trial.” Mitchell v. Forsyth, 472 U.S. 
511, 526 (1985). Given that purpose, its denial must 
be explained in an opinion setting out discernable 
reasons, and key facts, before a law enforcement 
agent must face trial. 

 The generalized nature and factual sparsity of 
the memorandum disposition are not surprising, as 
they are consistent with, if not outright compelled by, 
the Ninth Circuit’s long standing practice of sharply 
limiting the content of summary dispositions which 
are not designed to set circuit precedent. As now 
Chief Judge Kozinski testified before a Congressional 
Committee prior to the adoption of Fed. R. App. P. 
32.1, allowing limited citation of unpublished opin-
ions, in such dispositions “the facts need not be 
recited in detail because the parties to the dispute – 
the only ones for whom the disposition is intended – 
already know them. Nor is it important to be terribly 
precise in phrasing the legal standard announced, or 
providing the rationale for the decision.” Hearing 
Before the Subcommittee on Courts, the Internet, and 
Intellectual Property of the Committee on the Judici-
ary House of Representatives (June 27, 2002) at 35, 



31 

http://commdocs.house.gov/committees/judiciary/hju804 
54.000/hju80454_0.HTM (last visited June 18, 2014). 

 Following adoption of Rule 32.1, and the increased 
possibility that unpublished dispositions might be 
cited as precedent of some kind, there are indications 
that judges of the circuit are particularly mindful to 
provide even less detail in memorandum dispositions.5 
Even putting aside the concerns voiced by at least 
one commentator that courts are well aware that 
the inherently conclusory nature of memorandum 
dispositions may be employed to insulate decisions 
from en banc review or consideration by this Court,6 

 
 5 Indeed, one reporter has quoted Chief Judge Kozinski as 
noting that “he and his colleagues have adapted [to rule 32.1]. 
‘We have ways of dealing with it: We just say less,’. . . .” John 
Roemer, Judges Debate Unpublished Opinions, Los Angeles 
Daily Journal (April 16, 2010), http://www.nonpublication.com/ 
roemer04-16-10.htm (last visited June 18, 2014). The same 
article stated Judge Kozinski’s observations about a case dispos-
ing of claims in “five uninformative sentences” as: “ ‘Try to cite 
that. Try to make something out of it,’ Kozinski challenged. ‘We 
have not said enough to make sense of it in any meaningful 
way.’ ” Id. 
 6 Steven L. Wasby, Unpublished Court of Appeals Decisions: 
A Hard Look at the Process, 14 S. Cal. Interdisc. L.J. 67, 73 n.23 
(2004) (“ ‘Some unpublished cases are covert efforts by rogue 
judges to smuggle a “just” result past the en banc watchers and 
the Supremes.’ Judge Alfred T. Goodwin to Steven L. Wasby 
(July 14, 1998)”); see also id. at 88 n.95 (“Another member of the 
[Ninth Circuit] court commented that Judge Kozinksi had been 
asking his colleagues to get their memodispos shorter and had 
argued that if they were shorter, the Supreme Court would be 
less likely to review them. Interview with Judge Dorothy Nelson 
in Pasadena, Cal. (Jan. 22, 2002)”.). 
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the substantive requirements this Court has placed 
on review of qualified immunity denials bars the use 
of factually and legally bereft dispositions under 
circumstances present here. 

 A mere conclusory statement that the trial court 
was correct, without further detailing why that is so, 
is effectively no review at all, especially where, as 
here, the district court denied qualified immunity to a 
federal agent in a summary judgment decision rife 
with findings in blatant contradiction of the plain 
record. By declining to review the district court’s 
findings in light of the actual record, effectively 
rubber-stamping the district court’s denial of quali-
fied immunity through a memorandum disposition, 
the Ninth Circuit failed to provide Escobar with a full 
and independent review of the district court’s denial 
of qualified immunity. That, in turn, denied Escobar 
the meaningful interlocutory appeal from the lower 
court’s decision to which he was entitled and conse-
quently impaired his right to immunity from suit as 
well as from liability. 
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II. 

REVIEW IS NECESSARY BECAUSE THE NINTH 
CIRCUIT IMPROPERLY DENIED AGENT ES-
COBAR QUALIFIED IMMUNITY IN THAT, 
CONTRARY TO SCOTT v. HARRIS AND 
PLUMHOFF v. RICKARD, IT IMPROPERLY 
(1) SUMMARILY AFFIRMED FINDINGS OF THE 
DISTRICT COURT THAT ARE BLATANTLY 
CONTRADICTED BY THE RECORD; AND 
(2) FAILED TO INDEPENDENTLY EVALUATE 
THE POMONA POLICE DEPARTMENT’S 
SURVEILLANCE PHOTO TO DETERMINE 
WHETHER ITS ABSENCE FROM THE ICE PR 
PRECLUDED QUALIFIED IMMUNITY. 

A. To Ensure A Meaningful Interlocutory 
Appeal From A Denial Of Qualified Immu-
nity, A Circuit Court Must Independently 
Review A Challenge To District Court Find-
ings That Blatantly Contradict The Record 
And Affect Questions Of Law. 

 This Court recently reaffirmed that where a 
district court denies summary judgment on qualified 
immunity, an immediate appeal may be taken “to 
challenge ‘ “blatantly and demonstrably false” ’ factual 
determinations” by the lower court. Plumhoff, 134 
S. Ct. at 2018 (quoting Estate of Allen v. West 
Memphis, 509 F. App’x 388, 391 (6th Cir. 2012)). In 
Plumhoff, the Court stressed that the circuit court 
had jurisdiction to decide the appeal as it “raise[d] 
legal issues” that “are quite different from any purely 
factual issues the trial court might confront if the 
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case were tried,” that it was a “core responsibility of 
appellate courts” to decide “legal issues of this sort,” 
134 S. Ct. at 2019, and that the case was “not materi-
ally distinguishable” from Scott v. Harris, 550 U.S. 
372, where no doubts were expressed about the 
appellate court’s jurisdiction to hear an interlocutory 
appeal on qualified immunity, id. at 2020. In Scott v. 
Harris, the Court had held that circuit courts could 
not deny qualified immunity on appeal by deferring 
to findings “so utterly discredited by the record that 
no reasonable jury could have believed” them. 550 
U.S. at 380. In Plumhoff, the Court noted that as in 
Scott “the record conclusively” showed a fact “beyond 
serious dispute” that compelled a finding that the 
police acted reasonably in using deadly force and 
were entitled to qualified immunity. 134 S. Ct. at 
2021-22. 

 Taken together, Scott and Plumhoff make it clear 
that a circuit court may not simply accept a district 
court’s statement that a genuine issue of material fact 
precludes qualified immunity, but must independent-
ly review the undisputed evidence in light of the 
governing law. That manifestly did not occur here. 
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B. The Ninth Circuit Effectively Denied Agent 
Escobar Meaningful Interlocutory Review 
By Deferring To Erroneous District Court 
Findings That Are Blatantly Contradicted 
By The Record While Failing To Confront 
The Relevant Legal Issues Concerning 
Qualified Immunity. 

 The Ninth Circuit did not decline to review the 
district court’s order denying qualified immunity at 
an interlocutory stage on jurisdictional grounds. It 
could not have done so in any event given the pres-
ence here of what Plumhoff identifies as core legal 
issues on whether Escobar’s conduct violated clearly 
established law. 134 S. Ct. at 2019. But the Ninth 
Circuit effectively denied Escobar any meaningful 
interlocutory review by deferring to district court 
findings so discredited by the record that no judge or 
jury could believe them and failing to address numer-
ous legal points that required reversal of the order 
below and a direction to enter judgment based on 
qualified immunity. The district court got the details 
wrong on each of its findings and in viewing this case 
through the distorted lens of a “dishonest” agent 
withholding exculpatory evidence from a prosecutor. 
Each finding that underlies that scenario is blatantly 
contradicted by the undisputed record. For example: 

• The district court found that Escobar 
“omitted to tell Prosecutor Luege that 
the registered owner of the surveilled 
Jeep was not [Garcia].” (App.25 n.10.) 
Not so. ICE PR Exhibits 3 and 4 clearly 
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state the Jeep’s registration to Lopez. 
(6ER1245, 1248; 7ER1722, 1725.) 

• The district court found that Detective 
Moreno’s May 14, 2007 surveillance re-
port, which did not mention identification, 
was known to Escobar but not provided 
to Luege. (App.9-10.) Not so. Escobar 
clearly identified and included the report 
as ICE PR Exhibit 3. (5ER1189; 
6ER1240-46; 7ER1666, 1717-23.) 

• The district court found that a DEA 
report of the DEA’s May 18, 2007 sur-
veillance, which stated the suspect was 
“possibly” identified as Garcia, was known 
to Escobar but not provided to Luege. 
(App.9-10.) Not so. First, it is undisputed 
that the DEA, not ICE, created the re-
port (AB:26-27); there is no evidence Es-
cobar or ICE ever possessed this internal 
DEA report. Second, the report was pro-
vided to Luege in the DEA PR, as DEA 
PR Exhibit 118. (8ER1872, 1980.) 

• The district court found that the DEA 
PR “identifies [Garcia] only by citing 
Defendant’s August PR [i.e., the ICE 
PR].” (App.7, original italics.) Not so. 
The DEA PR did not only cite Escobar’s 
ICE PR for Garcia’s identification; it also 
independently represented that the DEA 
identified Garcia on May 18, 2007 
(8ER1889-90), and included Detective 
DeBets’s report stating that LA IMPACT 
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“identified and confirmed” the courier 
was Garcia (5ER977; 8ER1883, 1990). 

• The district court found that Escobar 
concealed the existence of LA IMPACT 
surveillance photos of Garcia from Luege. 
(App.11, 22.) Not so. The source of this 
false assertion is plaintiffs’ contention 
that Escobar had supposedly prepared 
a second ICE prosecution report that 
included a DEA PR exhibit referencing 
the LA IMPACT photos. (2ER148-49; 
3ER543-44, 595-96; 4ER855.) But no 
second ICE prosecution report ever 
existed. In opposing summary judgment 
Garcia attached the narrative portion of 
the real ICE PR to certain exhibits from 
the DEA PR, labeled it Exhibit 21 and 
characterized it as a second ICE PR, al-
though no such document had ever really 
existed. Casting aside this manufactured 
evidence, the undisputed evidence shows 
that Escobar never knew about or saw 
the LA IMPACT photos when he sub-
mitted the ICE PR or arrested Garcia. 
(3ER685; SER2067.) Unfortunately, the 
district court believed plaintiffs’ decep-
tion, citing to Exhibit 21 in its order 
denying qualified immunity. The com-
plexity of both the deception and its up-
ending necessitated extensive briefing 
on appeal. (See AOB 57-59; ARB 27-29.) 
Yet, the memorandum opinion is utterly 
silent on the issue. 
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 “When opposing parties tell two different stories, 
one of which is blatantly contradicted by the record, 
so that no reasonable jury could believe it, a court 
should not adopt that version of the facts for purposes 
of ruling on a motion for summary judgment.” Scott, 
550 U.S. at 380. 

 The Ninth Circuit ignored this admonition. 
Instead of independently reviewing these findings, 
the Ninth Circuit merely echoed the district court’s 
conclusory and unsupported characterization of the 
case as one raising questions about whether Escobar 
was a “fabricator[ ] of a false story.” (App.3, quoting 
Harris v. Roderick, 126 F.3d 1189, 1198 (9th Cir. 
1997).) In fact, this case is about nothing of the sort. 
Once each of these demonstrably false findings is 
accounted for, there are only two legal grounds on 
which a court could deny qualified immunity to 
Escobar: first, if there was clearly established law at 
the time Escobar submitted the ICE PR as to what an 
agent had to include in a prosecution report, and 
Escobar violated that law; and, second, if the Pomona 
Police Department surveillance photo is so patently 
exonerating that Escobar’s failure to refer to or 
include it in the ICE PR was a deliberate or reckless 
effort to falsify the record. 

 The Memorandum Disposition dealt with neither 
legal ground in any substantial way beyond parroting 
the district court’s blatantly discredited findings. 
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1. Had the Ninth Circuit followed this 
Court’s precedents, and conducted a 
proper independent review, it could not 
have denied Escobar qualified immunity 
as it would necessarily have concluded 
that he violated no clearly established 
law. 

 The inescapable fact is that there was no clearly 
established law on what should or should not go into 
a prosecution report at the time Escobar submitted 
the ICE PR. Indeed, there is none now. Certainly, the 
Ninth Circuit memorandum cites to none. A prosecu-
tion report is typically not written by a lawyer and is 
not intended as the final word on whom, if anyone, a 
prosecutor should indict, but is merely the initial step 
in the prosecutor’s evaluation of the case. There 
certainly is no clearly established law that a report 
had to include cumulative evidence or every detail of 
the case. The clear expectation was then and is now 
that the prosecutor reviews the report and then 
makes an independent investigation of the matter, 
including requesting information not in the report. 
Here, for example, neither the ICE PR nor the DEA 
PR included photographs. It was expected that Luege 
would ask to see them if she so desired. 

 In the ICE PR, Escobar identified Garcia as the 
courier driving the Jeep based on identifications 
made by officers in the field and relayed to Escobar 
by another law enforcement officer. He included 
Garcia’s driver’s license number and vital statistics in 
the ICE PR and provided the Jeep’s registration 
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information which showed that the Jeep was regis-
tered at Garcia’s address but under a different name. 
(6ER1245, 1248, 1307; 7ER1722, 1725, 1784.) 

 Escobar, who had never surveilled Garcia prior to 
submitting the ICE PR, had two photos of Garcia: his 
driver’s license photo and the Pomona Police Depart-
ment surveillance photo. Neither photo was included 
in the ICE PR. Luege knew that Escobar had Garcia’s 
driver’s license, and thus his photo; she did not know 
that the Pomona Police Department photo existed, 
as it was not mentioned in the Pomona Police De-
partment’s surveillance report, which was submitted 
in the ICE PR as Exhibit 17. (5ER1190, 1205; 
6ER1341-43.) 

 There was no clearly established law that re-
quired Escobar to have referred to or included the 
Pomona Police Department surveillance photo in the 
ICE PR. First, no case law existed that would have 
set out clear guidelines as to when photographs must 
be included in reports to prosecutors. Second, even 
putting aside the absence of specific legal standards 
concerning submission of photographs as part of a 
prosecution report, it was objectively reasonable for 
Escobar to have identified Garcia in the ICE PR based 
upon what Escobar had learned from other law en-
forcement officers and he himself having viewed the 
Pomona Police Department surveillance photo and 
concluded that it did not materially differ from Gar-
cia’s driver’s license photo or otherwise contradict the 
accounts from enforcement identifying Garcia as the 
drug courier. Indeed, as we discuss, any contention 
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that Escobar somehow acted unreasonably with 
respect to his interpretation of the Pomona Police 
Department photograph requires at minimum that a 
court review and compare the two photographs for 
purposes of assessing Escobar’s entitlement to quali-
fied immunity. That did not occur here. 

 
2. Under this Court’s precedents, the Ninth 

Circuit was required to independently 
review and compare Garcia’s driver’s 
license photo with the Pomona Police 
Department photo to determine whether 
the photos were so exculpatory that no 
reasonable officer could fail to include 
them in a prosecution report, or subse-
quently execute an arrest warrant fol-
lowing a grand jury indictment. 

 As even the Ninth Circuit recognized, the pre-
sumption of prosecutorial independence protects an 
investigative officer from suit where a prosecutor 
finds probable cause unless the plaintiff (1) makes a 
substantial showing that an investigator deliberately 
falsified or recklessly disregarded the truth of infor-
mation presented to the prosecutor; and (2) establishes 
that the alleged misrepresentations or omissions were 
material to the prosecutor’s probable cause determi-
nation. (App.2-3, citing Galbraith v. Cnty. of Santa 
Clara, 307 F.3d 1119, 1126 (9th Cir. 2002).) Thus, 
the Ninth Circuit noted that the applicable sub-
stantive standard was “whether Escobar recklessly 
or deliberately withheld exculpatory information by 



42 

excluding relevant photographs from his report.” 
(App.2.) 

 By design, that is a high barrier to liability for a 
plaintiff to overcome, and even more so when coupled 
with the necessarily broad protection of qualified 
immunity. At bottom, Escobar could only be deprived 
of the shield of the presumption of prosecutorial 
independence, and the protections of qualified immu-
nity, if the photographs in question – Garcia’s driver’s 
license photo and the Pomona Police Department 
surveillance photo – were so dissimilar and hence 
exculpatory that no reasonable officer could have 
failed to advise a prosecutor of that fact either by 
voicing his conclusions or including the photographs 
themselves or even, presumably, have subsequently 
arrested Garcia based upon a grand jury indictment 
and arrest warrant. As this Court has recognized in 
Scott, and most recently in Plumhoff, undisputed 
visual evidence, in those cases in the form of video 
recordings, must, for qualified immunity purposes, be 
reviewed independently from any characterization by 
either a lower court or a party as to what they actual-
ly depict. See Scott, 550 U.S. at 378-81; Plumhoff, 134 
S. Ct. at 2021-22. In Scott, this Court criticized the 
circuit court for relying on the “visible fiction” that 
was respondent’s story, noting that “it should have 
viewed the facts in the light depicted by the video-
tape.” 550 U.S. at 380-81. 

 The same is true here. Just as review of the 
videotapes in Scott and Plumhoff belied any charac-
terization of the force used there as unreasonable, so 
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too, would review of the Pomona Police Department 
surveillance photo and Garcia’s driver’s license photo 
belie any contention that any reasonable law enforce-
ment officer would have viewed them as so dissimilar 
and hence exculpatory as to require disclosure to a 
prosecutor and essentially eviscerate any other prob-
able cause that might have supported Garcia’s arrest 
on the subsequently issued warrant. There is no 
indication the district court undertook such a review. 
Most certainly there is nothing in the Ninth Circuit 
memorandum deposition to indicate it made such a 
comparison of the photos for purposes of conducting 
the relevant inquiry mandated by this Court. 

 If Scott and Plumhoff stand for anything, it is 
that neither a trial court nor an appellate court may 
abdicate the judicial responsibility to evaluate un-
disputed evidence – particularly photographic/video 
evidence – that is relevant to, and indeed, as in this 
case, dispositive of the claim of qualified immunity. 
The Ninth Circuit’s abdication of its responsibility to 
analyze the photographs in question in light of the 
applicable standards governing the presumption of 
prosecutorial independence and qualified immunity 
requires intervention and correction by this Court. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the foregoing reasons, petitioner submits 
that the petition should be granted. 
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NOT FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

MARCO ANTONIO GARCIA, 
an individual, 

     Plaintiff-Appellee, 

 v. 

UNITED STATES OF AMERICA, 

     Defendant, 

 And 

RAYMOND A. ESCOBAR, 
AKA Ray Escobar, 

     Defendant-Appellant. 

No. 11-56982 

D.C. No. 8:09-cv- 
01169-DOC-RNB 

MEMORANDUM* 

(Filed Dec. 24, 2013)

 
Appeal from the United States District Court 

for the Central District of California 
David O. Carter, District Judge, Presiding 

Argued and Submitted December 3, 2013 
Pasadena, California 

Before: D.W. NELSON, WARDLAW, and RAWLINSON, 
Circuit Judges. 

 In this Bivens action, Marco Antonio Garcia as-
serts Fourth Amendment claims against Immigration 

 
 * This disposition is not appropriate for publication and is 
not precedent except as provided by 9th Cir. R. 36-3. 
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and Customs Enforcement Special Agent Ray Escobar, 
arising from Garcia’s apparently wrongful arrest and 
indictment as a courier in a global money-laundering 
conspiracy. Escobar appeals the district court’s denial 
of qualified immunity on his motion for summary 
judgment. We have jurisdiction pursuant to 28 U.S.C. 
§ 1291, and we affirm. 

 1. The district court did not err in holding that 
there was a genuine dispute of material fact as to 
whether probable cause supported Garcia’s arrest. 
Among the disputed factual issues correctly identified 
by the district court are: whether anyone actually 
identified Garcia before his arrest; whether Escobar 
made a reckless or deliberate misrepresentation by 
listing Detective Moreno as having identified Garcia; 
and whether Escobar recklessly or deliberately with-
held exculpatory information by excluding relevant 
photographs from his report. A genuine dispute exists 
as to whether a prudent person would have concluded 
that there was a fair probability that the courier was 
Garcia. Peng v. Mei Chin Penghu, 335 F.3d 970, 976 
(9th Cir. 2003). 

 2. The district court did not err in holding that 
Escobar failed to show that the evidentiary presump-
tion that a criminal prosecution results from the 
prosecutor’s independent determination of probable 
cause renders Escobar immune. Awabdy v. City of 
Adelanto, 368 F.3d 1062, 1067 (9th Cir. 2004). A 
genuine dispute of material fact exists as to whether 
Escobar engaged in reckless or deliberate misrepre-
sentations or omissions. Galbraith v. Cnty. of Santa 
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Clara, 307 F.3d 1119, 1126 (9th Cir. 2002). There is 
also a genuine dispute as to whether any misrepre-
sentations or omissions were material to the prosecu-
tor’s probable cause determination. Id. Although the 
prosecutor also relied on a report submitted by the 
Drug Enforcement Administration, that report in 
turn relied heavily on Escobar’s report to identify 
Garcia as the courier. 

 3. The district court did not err in holding that 
the law was clearly established. An objectively rea-
sonable officer would have known that making reck-
less or deliberate misrepresentations or omissions in 
a report to a prosecutor, which resulted in an arrest 
without probable cause, violates the arrestee’s Fourth 
Amendment rights. Id.; Barlow v. Ground, 943 F.2d 
1132, 1137 (9th Cir. 1991). 

 4. The district court did not err by rejecting 
Escobar’s argument that executing a valid arrest 
warrant entitles him to qualified immunity for pre-
paring the prosecution report. See Harris v. Roderick, 
126 F.3d 1189, 1198 (9th Cir. 1997) (“Officers who in 
good faith relied upon . . . reports may well be able to 
assert a successful qualified immunity defense. . . . 
The fabricators of a false story that misled them 
cannot.”). 

 AFFIRMED. 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 
 
MARCO ANTONIO 
GARCIA, et al., 

      Plaintiffs, 

  vs. 

UNITED STATES OF 
AMERICA, RAYMOND 
ESCOBAR aka RAY 
ESCOBAR and DOES 1 
and 100 inclusive, 

      Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. SACV 09-
01169 DOC(RNBx) 

ORDER GRANTING
IN PART AND 
DENYING IN PART 
DEFENDANTS’ 
MOTION TO [sic] 
FOR SUMMARY 
JUDGMENT 

(Filed Nov. 14, 2011) 

 
 Before the Court is Motion for Summary Judg-
ment (“Motion”) filed by Defendant ICE Special Agent 
Raymond Escobar (“Defendant” or “Defendant Esco-
bar”). (Dkt. 227). For the following reasons, the Court 
DENIES the Motion with respect to the Fourth 
Amendment claim asserted by Plaintiff Marco Anto-
nio Garcia (“MAG”). The Court GRANTS the Motion 
with respect to the other Plaintiffs who are not MAG. 

 
I. Background 

 On March 24, 2011, a Third Amended Complaint 
(“TAC”) was filed by Plaintiff Marco Antonio Garcia 
(“MAG”) and other plaintiffs (“Other Plaintiffs”) who 
were present during MAG’s arrest and the search of 
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their residence conducted by federal officers on Decem-
ber 6, 2007. (Dkt. 149). The gravamen of the Com-
plaint is that Defendant ICE Special Agent Raymond 
Escobar (“Defendant”) provided information to a prose-
cutor that contained misrepresentations and omis-
sions regarding whether MAG had been identified as 
the driver of a Jeep in a money-laundering investiga-
tion. Based on Defendant’s information, the prosecu-
tor obtained a warrant, grand jury indictment, and 
arrest of MAG at his residence and then held him for 
50 days – all without probable cause that MAG was 
indeed the driver who had been surveilled. The Other 
Plaintiffs’ claims arise from their treatment during 
MAG’s arrest and the warrantless search of the 
residence on December 6, 2007. 

 Because the Court is determining Defendant’s 
motion for summary judgment, the Court relates the 
facts in the light most favorable to the nonmoving 
parties, that is, MAG and the Other Plaintiffs. See 
Beck v. City of Upland, 527 F.3d 853, 857 (9th Cir. 
2008). 

 
a. Investigation and Surveillance on May 

14 and 17, 2007 

 This case arises from the May 2007 surveillance 
conducted primarily by two federal agencies and some 
non-federal agencies as part of an investigation of 
a money-laundering operation. In May 2007, the 
Houston office of the United States Immigration 
and Customs Enforcement (“ICE”) learned through 
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wiretaps that the subject of a money-laundering 
investigation was traveling to Southern California for 
a May 14, 2007, meeting with an English-speaking 
male Hispanic who identified himself as “Seca” or 
“Soca.” ICE Houston contacted ICE Los Angeles and 
arranged for ICE Special Agent John Reed to coor-
dinate surveillance with other ICE agents and with 
the Inland Regional Narcotics Enforcement Team 
(“IRNET”), a division of the San Bernardino County 
Sheriff. 

 On May 14, 2007, IRNET officer Victor Moreno 
(“Moreno”) observed the money-laundering target ex-
change bags with the driver of a silver 2002 Jeep 
with license plate number 4UVX229. Four days later, 
on May 18, the United States Drug Enforcement 
Administration (“DEA”) observed the same Jeep in 
a parallel money-laundering investigation being 
conducted by the DEA. 

 On May 18, 2007, the DEA phoned Defendant 
Escobar to learn the identity of the driver. Defendant 
emailed the DEA a DMV photograph of Plaintiff 
Marco Antonio Garcia (“MAG”) and stated that the 
“LA Group and IRNET ID’d this guy as the driver.” 
See Sealed Pl. Evid., Ex. 1 at 4. Defendant also told 
the DEA that the car was registered to a different 
person, “LOPEZ-PALMINOS,” but that “the utilities 
for the address are in [MAG’s] name.” Id. 

 Marco Antonio Garcia (“MAG”) would later be 
indicted and arrested as the driver of the silver Jeep 
and the “Seca/Soca” heard on the wiretaps. 
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b. Information Provided by Defendant to 
the Prosecutor Regarding MAG’s Iden-
tification 

 Defendant Escobar gave Prosecutor Luege an 
August 22, 2007 Prosecution Report (“August 
PR”) that describes the May 14, 2007, transaction as 
involving “GARCIA” driving a “silver Jeep” with Cali-
fornia license plate 4UVX229. The report states that 
the transaction was observed by both ICE Los Angeles 
and IRNET agents. Defendant indicates that IRNET 
agent Moreno identified the suspect as “GARCIA,” 
shown by the name “Detective Moreno” next to the 
description of the transaction. See Opp’n 3; Sealed Pl. 
Evid., Ex. 21 at US-1351-52. 

 Defendant’s August PR was Prosecutor Luege’s 
source of information regarding the identification of 
MAG. Although Prosecutor Luege also relied on a 
prosecution report filed by the DEA, that DEA report 
identifies MAG only by citing Defendant’s August PR. 
See Sealed Pl. Evid., Ex. 19 at US-1330. Specifically, 
under the heading “Marco Antonio GARCIA Aka 
SECA/SOCA” in the DEA’s prosecution report the 
following phrase appears: “Identity: ICE Prosecution 
Report page 12 (Exhibit 258).” This is a reference to 
Defendant’s August PR.1 
  

 
 1 Because the DEA report relies exclusively on Defendant’s 
August PR to identify MAG, the Court is not persuaded by 
Defendant’s argument that Prosecutor Luege relied on the DEA 
report to indict MAG. 
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c. MAG’s Indictment and Arrest and the 
Search of the Home 

 On December 5, 2007, a grand jury indicted 
“Marco Antonio Garcia aka Seca/Soca” for conspiracy 
to conduct and attempt to conduct unlawful financial 
transactions affecting interstate commerce. On the 
same day, a court issued a warrant for MAG’s arrest. 
On December 6, 2007, at the DEA’s request, several 
ICE agents including Defendant executed the war-
rant to arrest MAG and did so at MAG’s home. 

 Defendant was designated the “team leader” for 
MAG’s arrest. Prior to executing the arrest, Defen-
dant’s supervisor discussed with the team a plan to 
obtain consent from the residents to search the home. 
No search warrant was issued for MAG’s home. 

 On December 6, 2007, federal agents burst into 
the home of MAG and the Other Plaintiffs. Defendant 
arrested and handcuffed MAG and transported MAG 
to the Santa Ana Jail in the City of Santa Ana, where 
he was imprisoned for fifty days until January 25, 
2008, after which he was released on bond. During 
the arrest, ICE agents – but not Defendant – 
searched the home and detained the Other Plaintiffs 
during the search. The Other Plaintiffs claim to have 
suffered physical and emotional injuries during the 
search. After the search, these agents obtained writ-
ten consent to search from the Other Plaintiffs. One 
of the Other Plaintiffs signed her written consent 
form only after an ICE agent – not Defendant – 
threatened that her children would be taken away. 
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d. MAG’s Subsequent Release 

 On April 28, 2008, Prosecutor Luege unilaterally 
moved to dismiss the charges against MAG without 
prejudice. The only explanation provided was that 
“[t]he [DEA] has determined that, at this time, there 
is insufficient evidence to prove, beyond a reasonable 
doubt, [MAG’s] involvement in the conspiracy charged 
in count two of the indictment.” See United States v. 
Le, et al., No. 8:07-cr-00278-CJC-9 (C.D. Cal.), at 
Docket 1. 

 
e. Information Known to Defendant Re-

garding MAG’s Identification, But Not 
Provided to the Prosecutor 

 MAG has identified the following documents 
which were known to Defendant Escobar before the 
indictment but which Defendant did not provide to 
Prosecutor Luege: 

(1) Defendant’s May 2007 report (“May 
Escobar ROI”), which has the stated 
purpose of “document[ing] a . . . criminal 
associate identified as Marco Antonio 
Garcia.” The report states that, on 
May 18, 2007, “[b]ased on a DMV photo-
graph” provided by Defendant, “DEA 
Orange County surveillance team mem-
bers positively identified the [unknown 
male driving a silver jeep] as GARCIA.” 
It also states that, on May 14, 2007, 
the suspect was “identified as Marco 
Antonio GARCIA by a California . . . 
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(DMV) photograph during surveillance 
by SAC/LA and . . . (IRNET) officers.” 
See Sealed Pl. Index. Evid., Ex. 6 at 
US-68-69. 

(2) The IRNET Report (“May IRNET Re-
port”) of surveillance on May 14, 2007, 
contains a description of the transaction 
involving the driver of the silver Jeep 
with California license plate 4UVX229, 
but does not identify the driver or 
mention “GARCIA” or “Marco Antonio 
Garcia.” Moreno is the Detective identi-
fied as the “Case Agent” in the report. 
See Opp’n 7-8; Sealed Pl. Evid., Ex. 22 at 
US-449-50. 

(3) The DEA Report (“May DEA Report”) of 
surveillance on May 18, 2007, states that 
an “unidentified male” with a “mustache, 
and possibly a goatee . . . was later iden-
tified as possibly being GARCIA, Marco 
Antonio.” The report does not state who 
identified the suspect. See Sealed Pl. 
Evid., Ex. 2 at US-30 (emphasis added). 

 In addition, MAG has identified the following 
visual evidence which was known2 to Defendant but 
which Defendant did not provide to Prosecutor Luege: 
  

 
 2 Defendant denies knowledge only of the photos taken by 
LA IMPACT. Defendant’s assertion is analyzed later in this 
Order. 
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(1) MAG’s California driver’s license 

(2) Surveillance photos taken by Pomona 
PD at the end of June 2007 of the 
suspect observed driving the Jeep 

(3) Surveillance photos taken by LA 
IMPACT of the suspect observed driving 
the Jeep 

 
f. MAG’s Identification Prior to Prosecu-

tion, as Recalled by Defendant and 
Other Agents 

 None of the agents who surveilled the driver of 
the silver Jeep have stated that they identified the 
suspect as MAG. Defendant Escobar testified that he 
does not recall who identified MAG. Escobar Dep. 
109:15-25; 110:1-10. ICE agent Reed, who organized 
the May 14, 2007, surveillance and whose report 
parroted the language in Defendant’s August PR, also 
can not recall who identified MAG. Sealed Pl. Evid., 
Ex. 7 84:11-15.3 IRNET agent Moreno does not assert 
that he identified MAG. Although Moreno does recall 
seeing a photo of someone, he did not recognize 
MAG’s DMV photo in his deposition. See Opp’n 7; 
Sealed Pl. Evid., Ex. 10 at 19:1 and 22:11). 

   
 

 3 The report by ICE Agent Reed states that “IRNET inves-
tigators positively identified the driver of the [Jeep] as Marco 
Antonio GARCIA via a California DMV photo.” See Sealed Pl. 
Evid., Ex. 5 at US-65-66. 
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g. Operative Complaint and Subsequent 
Orders by this Court 

 In the TAC, MAG and the Other Plaintiffs allege 
a Bivens action against Defendant Special Agent Ray-
mond Escobar. In addition, they alleged five claims 
against Defendant United States of America (“USA”) 
pursuant to the Federal Tort Claims Act, 28 U.S.C. 
§§ 2671-80. MAG alleges solely on his own behalf 
the following claims against the USA: (1) false arrest 
and imprisonment; (2) malicious prosecution; and 
(3) assault and battery. Id. The Other Plaintiffs allege 
solely on their own behalf: (1) false imprisonment; 
and (2) assault and battery. 

 On September 19, 2011, this Court granted in 
part the USA’s summary judgment motion but denied 
the motion as to: (1) MAG’s false imprisonment claim 
to the extent it arose from his arrest and detention; 
(2) all assault claims; and (3) the battery claims of 
MAG and two Other Plaintiffs. Order (Dkt. 226) 9, 21. 
The USA moved for reconsideration of the Court’s 
decision regarding MAG’s false imprisonment claim. 
(Dkt. 243). On November 3, 2011, the Court denied 
the USA’s motion. (Dkt. 256). 

 On September 22, 2011, Defendant Escobar filed 
the instant Motion for Summary Judgment. (Dkt. 
227). 
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II. Legal Standard 

 Summary judgment is proper if “the movant 
shows that there is no genuine dispute as to any 
material fact and the movant is entitled to judgment 
as a matter of law.” Fed. R. Civ. P. 56(c). The court 
must view the facts and draw inferences in the man-
ner most favorable to the non-moving party. United 
States v. Diebold, Inc., 369 U.S. 654, 655 (1992); 
Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1161 
(9th Cir. 1992). The moving party bears the initial 
burden of demonstrating the absence of a genuine 
issue of material fact for trial, but it need not dis-
prove the other party’s case. Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 256 (1986); Celotex Corp. v. 
Catrett, 477 U.S. 317, 323-25 (1986). When the non-
moving party bears the burden of proving the claim 
or defense, the moving party can meet its burden by 
pointing out that the nonmoving party has failed to 
present any genuine issue of material fact. Musick v. 
Burke, 913 F.2d 1390, 1394 (9th Cir. 1990). 

 Once the moving party meets its burden, the 
opposing party must set out specific facts showing a 
genuine issue for trial; merely relying on allegations 
or denials in its own pleading is insufficient. See 
Anderson, 477 U.S. at 248-49. A party cannot create a 
genuine issue of material fact simply by making 
assertions in its legal papers. S.A. Empresa de Viacao 
Aerea Rio Grandense v. Walter Kidde & Co., Inc., 690 
F.2d 1235, 1238 (9th Cir. 1982). Rather, there must be 
specific, admissible evidence identifying the basis for 
the dispute. Id. The Supreme Court has held that 
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“[t]he mere existence of a scintilla of evidence . . . will 
be insufficient; there must be evidence on which the 
jury could reasonably find for [the opposing party].” 
Anderson, 477 U.S. at 252. 

 
III. Discussion 

 For the following reasons, the Court GRANTS 
Defendants’ Motion for Summary Judgment with 
respect to all claims asserted against Defendant by 
the Other Plaintiffs who are not MAG. The Court 
DENIES Defendants’ Motion for Summary Judgment 
with respect to the Fourth Amendment claim asserted 
by MAG. 

 
a. MAG and the Other Plaintiffs’ [sic] Al-

lege Claims Only Under the Fourth 
Amendment 

 The Court first concludes that MAG and the 
Other Plaintiffs’ claims against Defendant Escobar 
are based solely on alleged violations of the Fourth 
Amendment of the federal Constitution. Although the 
Complaint and Plaintiffs’ Opposition is somewhat 
unclear, the Court concludes that Plaintiffs advance 
two theories, namely that: (1) MAG’s claim arises 
from his arrest and prosecution without probable 
cause and which was proximately caused by Defen-
dant’s misrepresentations and omissions to Prosecutor 
Luege; and (2) the Other Plaintiffs’ claims are based 
on a warrantless search of the residence. The Court 
reaches this conclusion because Plaintiffs’ TAC and 
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Opposition state that their claims are “brought under 
Bivens,” the Opposition refers exclusively to “Fourth 
Amendment” violations, and Plaintiffs do not object to 
Defendant’s characterization of their legal theories 
as being brought under the Fourth Amendment.4 
See TAC (Dkt. 149) 30:21 (Fifth Count, which is the 
only claim expressly brought against S/A Escobar, is 
“brought under Bivens”); Opp’n. (Dkt. 230) 18. 

 The Court disagrees with Defendant’s charac-
terization of MAG’s legal theory as being one for 
malicious prosecution in violation of the federal 
Constitution.5 Such a characterization is beneficial to 
Defendant because it imposes additional requirements 
 
  

 
 4 Bivens is the Supreme Court case that recognized a civil 
cause of action for federal officials’ violations of the federal 
Constitution. See Ting v. United States, 927 F.2d 1504, 1509 n.1 
(9th Cir. 1991); Bivens v. Six Unknown Named Agents of the Fed. 
Bureau of Narcotics, 403 U.S. 388, 395 (1971). A Bivens action is 
the “federal analog” to suits “brought against state officials 
under . . . 42 U.S.C. § 1983.” Ashcroft v. Iqbal, 129 S. Ct. 1937, 
1948 (U.S. 2009); Sommer v. United States, 2010 U.S. Dist. 
LEXIS 94292, *8-9, *27-30 (S.D. Cal. Sept. 10, 2010) (“Section 
§ 1983 actions are analogous to Bivens actions in that both 
actions seek redress for constitutional violations by government 
officials acting under color of law.”). Thus, throughout this 
Order, the Court relies on Fourth Amendment violations alleged 
pursuant to Section 1983. 
 5 A malicious prosecution may violate the First, Fourth, 
Thirteenth, and Fourteenth Amendments. See Awabdy v. City of 
Adelanto, 368 F.3d 1062, 1070 (9th Cir. 2004) (decided under 
Section 1983 claim). 
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on Plaintiff to show not only that he was arrested 
without probable cause in violation of the Fourth 
Amendment, but also that Defendant “prosecuted 
[Plaintiff] with malice” and “did so for the purpose of 
denying [Plaintiff] equal protection or another specific 
constitutional right.” See Awabdy v. City of Adelanto, 
368 F.3d 1062, 1066 (9th Cir. 2004) (decided under 
Section 1983). However, the Court agrees with De-
fendant that, to the extent MAG alleges malicious 
prosecution in violation of the federal Constitution, 
MAG’s reliance on cases defining “malice” under 
California law are inadequate to establish that claim. 
See Opp’n 19 (citing Liable v. Superior Court, 157 
Cal. App. 3d 44 (1984); Ting v. United States, 927 F.2d 
1504, 1514 (9th Cir. 1991)). 

 
b. Defendant Fails to Show that No Genuine 

Issue of Material Fact Exists Regarding 
Defendant’s Misrepresentations and 
Omissions Constituted a Violation of 
MAG’s Fourth Amendment Rights 

 Where, as here, a plaintiff seeks to hold non-
prosecutorial officials liable under the Fourth Amend-
ment for his arrest or prosecution and the arrest 
occurred after a prosecutor had sought and obtained a 
warrant, the plaintiff must show that: (1) there was 
no probable cause for his arrest; and (2) the non-
prosecutorial officials’ acts proximately caused the 
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plaintiff ’s injury.6 See Beck v. City of Upland, 527 F.3d 
853, 860, 862, 865, 870 (9th Cir. 2008). 

 
i. Lack of Probable Cause 

 Probable cause to arrest requires that the facts 
and circumstances within Defendant’s knowledge 
were sufficient to warrant a prudent person to believe 
that: (1) an offense had been committed; and (2) the 
arrestee committed the offense. See Crowe v. County 
of San Diego, 608 F.3d 406, 432 (9th Cir. 2010). Here, 
Plaintiffs dispute only the second prong, namely, that 
the facts known to Defendant were sufficient for a 
prudent person to have believed that MAG committed 
the offense for which he was arrested. 

 To determine whether a warrant is supported 
by probable cause, a court excludes any misrepre-
sentations contained in the materials used to obtain 
the warrant, adds any information which was im-
properly omitted and known to the defendant, and 

 
 6 The Ninth Circuit has confusingly referred to this cause of 
action under the Fourth Amendment as both “false arrest” and 
“malicious prosecution,” but also stated that the “distinction 
makes no analytical difference.” See Beck v. City of Upland, 527 
F.3d at 861 n.7 (listing cases). However, the elements of the 
California torts of false arrest and malicious prosecution differ 
from each other as well as from this cause of action and these 
differences formed a basis for this Court’s prior order. See Order 
(Dkt. 226) (denying summary judgment on false arrest claim 
brought under Federal Tort Claims Act but granting on mali-
cious prosecution). Thus, to avoid confusion in this Order, the 
Court does not use either of these terms. 
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then determines whether the remaining information 
is sufficient to create probable cause.7 See Crowe v. 
County of San Diego, 608 F.3d 406, 435 (9th Cir. 
2010) (analyzing whether warrant was supported for 
probable cause); see also Smith v. Almada, 640 F.3d 
931, 937-38 (9th Cir. 2011). 

 
1. Misstatements by Defendant 

 Where a defendant presented evidence to the 
prosecutor that conflicted with other evidence known 
to the defendant at the time, it is appropriate for a 
jury to determine whether the defendant’s evidence 
was a misrepresentation that negated probable cause. 
See, e.g., Barlow v. Ground, 943 F.2d 1132, 1137 (9th 
Cir. 1991) (reversing summary judgment for defen-
dants on plaintiff ’s Section 1983 claim alleging 
Fourth Amendment violations because prosecutor 
relied on defendant’s police report, which conflicted 
with other police and non-police witnesses’ accounts); 

 
 7 Defendant argues that the grand jury indictment of 
Plaintiff is per se evidence of probable cause. See Mot 14. The 
Ninth Circuit has rejected this “specious reasoning” that the 
filing of a grand jury indictment immunizes a defendant from 
liability under the Fourth Amendment simply because the 
defendant’s “lie is so successful that on the basis of the lies a 
grand jury finds probable cause.” Harris v. Roderick, 126 F.3d 
1189, 1198, 1205 (9th Cir. 1997) (affirming that plaintiff ’s Bivens 
action stated a claim under the Fourth Amendment because 
defendants were not entitled to immunity where defendants 
allegedly filed false official reports and testified falsely before 
the grand jury and these actions led to plaintiff ’s shooting, 
arrest, and trial). 
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Borunda v. Richmond, 885 F.2d 1384, 1390 (9th Cir. 
1988) (upholding jury verdict for plaintiffs’ Section 
1983 claim under the Fourth Amendment because 
prosecutor’s filing of charges against plaintiffs did not 
insulate defendants from liability where charges were 
based on defendants’ police report and there were 
conflicting police officers’ accounts of the incident). 

 Plaintiff has identified the following conflicting 
evidence regarding who identified MAG, specifically, 
whether. 

(1) IRNET identified MAG: Defendant Es-
cobar gave Prosecutor Luege an August 
22, 2007 Prosecution Report (“August 
PR”) that describes a May 14, 2007, 
transaction involving “GARCIA” driving 
a “silver Jeep” with California license 
plate 4UVX229 that is observed by both 
ICE Los Angeles and IRNET agents. 
Defendant indicates that IRNET agent 
Moreno identified the suspect as “GAR-
CIA,” shown by the name “Detective 
Moreno” next to the description of the 
transaction. See Opp’n 3; Sealed Pl. 
Evid., Ex. 21 at US-1351-52. 

(2) IRNET did not identify MAG: The 
IRNET Report (“May IRNET Report”) 
of surveillance on May 14, 2007, contains 
the same description of the transaction 
as in Defendant’s August PR, including 
car and license plate. However, the 
IRNET report does not identify the 
driver or even mention a “GARCIA” or 
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“Marco Antonio Garcia.” Moreno is the 
Detective identified as the “Case Agent” 
in the report. See Opp’n 7-8; Sealed Pl. 
Evid., Ex. 22 at US-449-50. 

(3) DEA, ICE, or IRNET identified MAG: 
Defendant created a May 2007 report 
(“May Escobar ROI”) with the stated 
purpose of “document[ing] a . . . criminal 
associate identified as Marco Antonio 
Garcia.” The report states that, on May 
18, 2007, “[b]ased on a DMV photograph” 
Defendant provided, “DEA Orange Coun-
ty surveillance team members positively 
identified the [unknown male driving a 
silver jeep] as GARCIA.” It also states 
that, on May 14, 2007, the suspect was 
“identified as Marco Antonio GARCIA by 
a California . . . (DMV) photograph 
during surveillance by SAC/LA and . . . 
(IRNET) officers.” See Sealed Pl. Index. 
Evid., Ex. 6 at US-68-69. 

(4) DEA did not identify MAG: The DEA 
Report (“May DEA Report”) of surveil-
lance on May 18, 2007, states only that 
an “unidentified male” with a “mustache, 
and possibly a goatee . . . was later iden-
tified as possibly being GARCIA, Marco 
Antonio.” The report does not state who 
identified the suspect. See Sealed Pl. 
Evid., Ex. 2 at US-30 (emphasis added). 
The “later identified” language in the 
DEA report may be due to Defendant’s 
May 18, 2007, email to the DEA, which 
included a DMV photograph of MAG and 
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stated that the “LA Group and IRNET 
ID’d this guy as the driver.” See Sealed 
Pl. Evid., Ex. 1 at 4. There is no record of 
a response by the DEA identifying the 
driver as MAG. 

(5) No One Identified MAG: None of the 
agents who surveilled the silver Jeep 
have stated that they identified the sus-
pect as MAG prior to the indictment. 
Defendant Escobar testified that he does 
not recall who identified MAG. Escobar 
Dep. 109:15-25; 110:1-10. Another ICE 
Agent, John Reed, whose report parroted 
the language in Defendant’s August PR 
also can not recall who identified MAG. 
Sealed Pl. Evid., Ex. 7 84:11-15.8 In his 
deposition, IRNET agent Moreno does 
not assert that he identified MAG. 
Although Moreno did recall seeing a 
photo of someone, he did not recognize 
MAG’s DMV photo in the deposition. See 
Opp’n 7; Sealed Pl. Evid., Ex. 10 at 19:1 
and 22:11). 

In sum, Plaintiff has shown that Defendant gave 
Prosecutor Luege a report suggesting that IRNET 
agent Moreno identified MAG as the driver of a silver 
Jeep in a transaction on May 14, 2007. However, 
Defendant did not give Prosecutor Luege his earlier 

 
 8 The report by ICE Agent Reed states that “IRNET inves-
tigators positively identified the driver of the [Jeep] as Marco 
Antonio GARCIA via a California DMV photo.” See Sealed Pl. 
Evid., Ex. 5 at US-65-66. 
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report, in which Defendant states that three different 
agencies identified MAG. The record does not reflect 
that any of these agencies – IRNET, DEA, or ICE – 
documented their respective agents’ positive identifi-
cation of MAG. Finally, neither IRNET agent Moreno 
nor any other agents who surveilled the suspect 
remember identifying the suspect as MAG. 

 Based on this conflicting evidence, the Court 
concludes that there is a genuine issue of fact as to 
whether MAG was positively identified by anyone 
prior to his indictment, and thus Defendant’s August 
PR suggesting that Moreno could testify as to MAG’s 
identification was a misrepresentation. 

 
2. Omissions 

 Construing all facts and reasonable inferences in 
favor of the Plaintiff, the following evidence was 
known to Defendant but omitted from the August PR 
he gave to Prosecutor Luege: 

(4) MAG’s California driver’s license 

(5) Surveillance photos taken by Pomona 
PD of the suspect alleged in Defendant’s 
August PR to be MAG 

(6) Surveillance photos taken by LA 
IMPACT of the suspect alleged in De-
fendant’s August PR to be MAG 

 Defendant does not dispute that he omitted these 
items from his report or deny knowledge of the first 
two items. Although Defendant does deny knowledge 
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of the photos taken by LA IMPACT, his inadequate 
citation to the record requires this Court to construe 
his assertion as unsupported and therefore insufficient 
for purposes of a summary judgment.9 Furthermore, 
even if Defendant lacked knowledge of the exculpat-
ing LA IMPACT photos, the genuine issue of fact as to 
whether Defendants misrepresented that MAG was 
positively identified would be enough to deny sum-
mary judgment. 

 
3. Remaining Information 

 The Court concludes that, after excluding De-
fendant’s potential misrepresentation that IRNET 
agent positively identified MAG and after including 
the omitted photographs, it is appropriate for a jury 
to determine whether the remaining evidence is 
insufficient to show probable cause. 

 
 9 In his Reply and at oral argument, Defendant cites 
“Exhibit A,” without any page reference, to argue that he never 
received the LA IMPACT photos. See Reply 3 n.1, Ex. A. Exhibit 
A does not show anything of the sort; it is simply a list of the 
United States’ supplemental disclosures. In addition, at oral 
argument, Defendant cited a page from his August PR; this page 
says nothing more than “REQUESTED COPY FROM DEA 
ORANGE COUNTY.” Sealed Pl. Evid., Ex. 21 at US-1597-98 
(“Exhibit 7”). Even assuming, as Defendant urges, that this page 
referred to the LA IMPACT photos, the reasonable inference 
drawn in the light most favorable to Plaintiffs is that Defen-
dant’s request for the photos was honored, and thus he did have 
knowledge of the photos. 
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 Defendant argues that, even if the photos are 
included, three additional “facts” would have shown 
probable cause, namely: (1) Prosecutor Luege’s depo-
sition testimony that she would have found probable 
cause anyway due to “information that was on the 
wiretap investigation”; (2) one officers’ deposition 
testimony that he saw MAG after his arrest and 
he looked like the person the officer surveilled; and 
(3) the surveilled Jeep’s registration to MAG’s 
address. See Mot. 14-15; Luege Dep. 41:17-19. 

 First, Defendant’s reliance on testimony procured 
for this case from Prosecutor Luege and another 
officer is unpersuasive. Testimony procured during 
litigation to show that a declarant subjectively be-
lieved that probable cause previously existed does not 
satisfy the “objective” inquiry that probable cause 
requires. See Edgerly v. City & County of San Fran-
cisco, 599 F.3d 946, 954 (9th Cir. 2010). Furthermore, 
Defendant’s failure to offer as evidence the wiretap 
information that purportedly would have shown 
probable cause – relying instead on Prosecutor’s 
Luege’s vague, one-sentence characterization of the 
information – can hardly satisfy Defendant’s burden 
on summary judgment. 

 Second, Defendant’s evidence that the surveilled 
Jeep was registered to MAG’s address does not estab-
lish probable cause that MAG – and not the car’s 
owner – committed the offenses done by the driver of 
the Jeep. Indeed, the same IRNET report that con-
tains MAG’s address also shows that the owner of the 
Jeep is not MAG but rather Vincent Lopez Paliminos. 
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See Opp’n 7-8; Sealed Pl. Evid., Ex. 22 at US-449-50.10 
Strangely, although Defendant knew that MAG was 
not the car’s owner, Defendant does not appear to 
have investigated the car’s owner. 

 In sum, Defendant has not directed this Court 
to additional evidence showing that probable cause 
existed to conclude that MAG was the same person as 
the surveilled driver of the Jeep. Thus, the Court 
considers the remaining evidence. First, given the 
amount of conflicting information regarding what 
agency, if any, identified MAG, the Court concludes it 
must exclude as a potential misrepresentation Defen-
dant’s assertion to Prosecutor Luege that an IRNET 
agent identified MAG. Next, the Court considers 
whether the omitted photographs of MAG and the 
surveilled driver of the Jeep would have been suffi-
cient by themselves to establish that MAG was the 
driver. The Court concludes that these photographs 
would have been insufficient to establish probable 
cause given that, as Defendant concedes, the facial 
differences evident in these photographs prompted 
Prosecutor Luege to drop charges against MAG based 
on insufficient evidence. Finally, the fact that the 

 
 10 While Defendant also omitted to tell Prosecutor Luege 
that the registered owner of the surveilled Jeep was not MAG, 
Prosecutor Luege states that she was aware that MAG was not 
the registered owner before she sought the indictment. See Luege 
Dep. 42:22-25. Thus, the Court does not include Defendant’s 
failure to inform Prosecutor Luege of this exculpatory evidence 
as an “omission” for purposes of determining Defendant’s 
liability. 
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surveilled Jeep was registered to a person other than 
MAG further undermines a finding of probable cause. 

 Thus, the Court concludes that Defendants have 
not met their burden on summary judgment to show 
that Plaintiffs have failed to establish the absence of 
probable cause for MAG’s arrest. 

 
ii. Defendant’s acts and omissions over-

come the presumption of a prose-
cutor’s independent judgment and 
thus were the proximate cause of 
Plaintiff ’s injuries 

 In a summary judgment motion, there is an 
evidentiary presumption that a non-prosecutorial 
officials’ acts are not the proximate caused [sic] of the 
arrestee’s injury after the prosecutor has begun the 
prosecution.11 See Beck v. City of Upland, 527 F.3d 
853, 860, 862, 865, 870 (9th Cir. 2008). This presump-
tion may be rebutted, however, if the plaintiff shows 
that the defendant’s actions “caused” the prosecutor to 
bring charges. Smiddy v. Varney, 665 F.2d 261, 266-
267 (9th Cir. 1981). Causation may be shown where 
the non-prosecutorial officer “made deliberately false 

 
 11 The presumption of independent prosecutorial judgment 
in the charging decision is an “evidentiary presumption applica-
ble at the summary judgment stage to direct the order of proof.” 
Galbraith v. County of Santa Clara, 307 F.3d 1119, 1126 (9th Cir. 
2002) abrogated on other grounds as stated in Yadin Co. v. City 
of Peoria, 2008 U.S. Dist. LEXIS 109501, at *13 (D. Ariz. Mar. 
25, 2008) 
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statements or recklessly disregarded the truth” and 
these statements were “material” to the finding of 
probable cause.12 Galbraith v. County of Santa Clara, 
307 F.3d 1119, 1126 (9th Cir. 2002); Hervey v. Estes, 
65 F.3d 784, 790 (9th Cir. 1995). 

 
1. At minimum, there is a genuine 

issue of material fact as to 
whether Defendant recklessly 
disregarded the truth 

 Summary judgment is inappropriate – and thus a 
jury should be the one to determine if a defendant 
recklessly disregarded the truth – where, as here, 
there is: (1) conflicting evidence and thus the reason-
able inference that the information the defendant 
provided to the prosecutor was a misrepresentation; 
and (2) the defendant omitted information which 
would have undermined probable cause. See Barlow 
v. Ground, 943 F.2d 1132, 1137 (9th Cir. 1991) (re-
versing summary judgment for defendants on Section 
1983 claim alleging Fourth Amendment violations 
because arresting officers’ police reports to prosecutor 
“omitted crucial information” and “police themselves 
offer[ed] contradictory accounts”); Borunda v. Rich-
mond, 885 F.2d 1384, 1390 (9th Cir. 1988) (upholding 
jury verdict for plaintiffs on Section 1983 claim under 

 
 12 The Ninth Circuit has also recognized other examples of 
causation, such as when a defendant pressures a prosecutor “to 
act contrary to his independent judgment.” Smiddy, 665 F.2d at 
266-267. 
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the Fourth Amendment because prosecutor’s filing of 
charges against plaintiffs did not insulate defendants 
from liability where charges were based on defendants’ 
police report); Sommer v. United States, 2010 U.S. 
Dist. LEXIS 94292, at *8-9, *27-30 (S.D. Cal. Sept. 
10, 2010) (applying Section 1983 cases to plaintiff ’s 
Bivens action to hold that plaintiff stated a claim 
against defendant under the Fourth Amendment 
because defendant’s certification of cause of death as 
poison where only two of six tests showed poison 
constituted at least reckless disregard for truth). 

 
2. Defendants’ actions were material 

to a finding of probable cause 

 Defendant contends that, even if he recklessly 
disregarded the truth, his misrepresentations and 
omissions were not material to probable cause. See 
Mot. 11. The only case cited by Defendant, Smith v. 
Almada, is distinguishable because there probable 
cause would have existed even if the defendant had 
not omitted evidence. See 640 F.3d 931, 937-38 (9th 
Cir. 2011). In Smith, the Ninth Circuit held that 
probable cause to arrest the plaintiff for arson existed 
because the plaintiff admitted to a dispute with the 
alleged arson victim and firebombs that caused the 
fire contained numerous pieces of mail addressed to 
the plaintiff at his residence. Id. (affirming summary 
judgment for defendant on Section 1983 claim alleg-
ing Fourth Amendment violation). In contrast, this 
Court has concluded that there is at least a genuine 
issue of material fact as to whether probable cause 
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would have existed absent Defendant’s misrepresen-
tations and omissions. 

 Thus, this Court concludes that Defendant has 
not shown that Plaintiffs have failed to overcome the 
evidentiary presumption that Defendant’s acts and 
omissions were not the proximate cause of MAG’s 
arrest and prosecution.13 

 
3. This Court’s prior grant of sum-

mary judgment on MAG’s FTCA 
claim against the USA does not 
prevent denial of summary judg-
ment here on MAG’s Fourth 
Amendment claim 

 Generally, the United States, as sovereign, is 
immune from suit unless it waives immunity. See 
United States v. Mitchell, 445 U.S. 535, 538 (1980). 
The Federal Tort Claims Act (“FTCA”) waives this 
immunity and “imposes liability on the United States 

 
 13 Furthermore, the Court is not persuaded by Defendant’s 
argument that he is immune because he had a warrant to arrest 
MAG or because DEA or ICE officers in good faith relied on his 
representations about MAG. The Ninth Circuit has rejected the 
argument that defendants are immune “because the arresting 
officers acted in good faith.” Harris v. Roderick, 126 F.3d 1189, 
1198, 1205 (9th Cir. 1997) (affirming that plaintiff ’s Bivens action 
stated a claim under the Fourth Amendment and defendants 
were not entitled to immunity); see also Hand v. Gary, 838 F.2d 
1420, 1426 (5th Cir. 1988) (holding that a finding of probable 
cause that is “tainted” by the defendants’ actions does not 
preclude a claim against those defendants). 
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government for acts by its employees that constitute 
torts in the state where the conduct occurred.” Ting v. 
United States, 927 F.2d 1504, 1513 (9th Cir. 1991); 28 
U.S.C. § 2674. The “discretionary function exception” 
to the waiver precludes liability under the FTCA, 
however, where the claim is based upon a federal 
employee’s failure to “perform a discretionary func-
tion . . . whether or not the discretion involved be 
abused.” 28 U.S.C. § 2680(a) (emphasis added). 

 In a previous Order, this Court partially granted 
the summary judgment motion of another Defendant, 
the United States of America, regarding Plaintiff ’s 
claim for malicious prosecution under the Federal 
Tort Claims Act (“FTCA”). Order (Dkt. 226) 19-20. 
Citing Ninth Circuit authority, the Court concluded 
that Prosecutor Luege’s decision to prosecute was a 
discretionary function and thus the United States of 
America had not waived its sovereign immunity. Id. 

 Defendant briefly argues that this prior decision 
holding that the United States of America has not 
waived its sovereign immunity prevents this Court 
from now denying Defendant Escobar summary judg-
ment on MAG’s Bivens action for a Fourth Amendment 
violation. Given that Defendant has cited no authori-
ty for this proposition, the Court is not persuaded. 

   



App. 31 

iii. Defendant Lacks Qualified Immunity 
Because MAG’s Fourth Amendment 
Right Was Clearly Established 

 Even where a constitutional violation has oc-
curred, a police officer is entitled to qualified immunity 
from suit under Section 1983 where an objectively 
reasonable officer would not have known that his con-
duct was unconstitutional under the circumstances of 
the case. Saucier v. Katz, 533 U.S. 194, 202 (2001). 
The qualified immunity inquiry asks two questions: 
(1) was there a violation of a constitutional right; and 
(2) if so, was the right at issue clearly established 
such that it would have been clear to a reasonable 
officer that his conduct was unlawful in that situa-
tion. Brooks v. City of Seattle, 599 F.3d 1018, 1022 
(9th Cir. 2010). As the Court has already resolved the 
first question in the affirmative, the Court turns its 
attention to the second question. 

 Ninth Circuit precedent confirms that MAG had 
a clearly-established Fourth amendment right to be 
free from an arrest where there was no probable 
cause for his arrest and a defendant’s reckless disre-
gard for the truth of the information he provided to 
the prosecutor proximately caused MAG’s prosecu-
tion. See Beck v. City of Upland, 527 F.3d 853, 861 
(9th Cir. 2008) (reversing summary judgment in favor 
of defendant and rejecting defendants’ argument that 
they were entitled to qualified immunity where a 
prosecutor authorized prosecution before the defen-
dants obtained an arrest warrant); see also Harris v. 
Roderick, 126 F.3d 1189, 1198, 1205 (9th Cir. 1997) 
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(affirming that plaintiff ’s Bivens action stated a claim 
under the Fourth Amendment and denial of qualified 
immunity was proper). Furthermore, as previously 
discussed, the Ninth Circuit has recognized that sum-
mary judgment in favor of a defendant is improper 
where the defendant recklessly disregards the of [sic] 
truth information given to a prosecutor, the defen-
dant’s misrepresentation and omissions were materi-
al to the existence of probable cause, and probable 
cause would not have existed absent the defendant’s 
actions. See Barlow v. Ground, 943 F.2d 1132, 1137 
(9th Cir. 1991). 

 Thus, the Court concludes that Defendant is not 
entitled to qualified immunity. Therefore, the Court 
DENIES Defendant’s Motion for Summary Judgment 
with respect to the Fourth Amendment claim brought 
by MAG. 

 
c. The Other Plaintiffs’ [sic] Do Not Show 

that Defendant – Rather than Other 
Officers – Violated Their Fourth Amend-
ment Rights 

 Searches and seizures inside a home without a 
warrant are “presumptively unreasonable” under the 
Fourth Amendment. Payton v. New York, 445 U.S. 
573, 586, 100 S.Ct. 1371 (1980). This presumption is 
defeated where “voluntary consent has been obtained, 
either from the individual whose property is searched 
. . . , or from a third party who possesses common 
authority over the premises. . . .” Illinois v. Rodriguez, 
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497 U.S. 177, 181, 110 S.Ct. 2793 (1990) (citations 
omitted). A resident’s consent to search is not volun-
tary [sic] given, however, where a defendant has threat-
ened to take away the resident’s children. See United 
States v. Soriano, 361 F.3d 494, 502 (9th Cir. 2004). 

 However, even if a Fourth Amendment violation 
has occurred, a defendant’s liability for an unrea-
sonable search in violation of the Fourth Amendment 
requires “individual participation, not simply being 
present or being a member of a team.” Jones v. 
Williams, 297 F.3d 930, 937 (9th Cir. 2002). Such 
individual participation may be established where a 
supervisor either: (1) engages in culpable action or 
inaction in the training, supervision, or control of sub-
ordinates; (2) acquiesces to subordinates’ deprivation 
of the plaintiff ’s constitutional rights; or (3) engages 
in conduct that shows a reckless or callous indiffer-
ence to the rights of others. See Edgerly v. City & 
County of San Francisco, 599 F.3d 946, 961 (9th Cir. 
2010); Redman v. County of San Diego, 942 F.2d 1435, 
1446 (9th Cir. 1991) (en banc); see also Ashcroft v. 
Iqbal, 129 S. Ct. 1937, 1948 (2009) (applying rule to 
Bivens action). Additionally, such individual participa-
tion can be shown by a defendant “setting in motion a 
series of acts by others which the actor knows or 
reasonably should know would cause others to inflict 
the constitutional injury.” Redman, 942 F.2d at 1447; 
see also Motley v. Parks, 432 F.3d 1072, 1081 (9th Cir. 
2005) (“The officers who lead the team that executes 
a warrant are responsible for ensuring that they have 
lawful authority for their actions.”). 
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 The Other Plaintiffs’ theory of liability arising 
from the warrantless search of the residence during 
MAG’s arrest appears to be that the consent forms 
the Other Plaintiffs signed were not obtained volun-
tarily.14 If, as the Other Plaintiffs allege, the search 
was conducted without a warrant and consent was 
obtained by threatening to take away residents’ chil-
dren, consent would not be voluntary and the search 
would indeed be a violation of the residents’ Fourth 
Amendment rights. See United States v. Soriano, 361 
F.3d 494, 502 (9th Cir. 2004) (noting that an officer’s 
threat to take away resident’s children, if it had 
“remained unabated,” would render resident’s consent 
to the search as involuntary.). However, Plaintiffs 
do not appear to have alleged that Defendant – as 
opposed to other ICE officers – planned, conducted, or 
was even physically present during the search of the 
residence. Furthermore, Defendant stated in his 
deposition that it was his supervisor that discussed 
with the team a plan to obtain consent from the 
residents to search the home. See Escobar Dep. 74-75. 
Thus, while Plaintiffs may have a cause of action 
against the other officers who conducted the search, 
they lack a cause of action against Defendant. 

 
 14 In their briefs, the Other Plaintiffs appeared to argue 
that their claims are based on Defendants’ violation of MAG’s 
Fourth Amendment rights. See Opp’n 17-18. At oral argument, 
however, the Other Plaintiffs conceded that this was not their 
theory. Thus, this Court does not address that argument. 
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 In sum, because Defendant has shown that Plain-
tiffs have not established facts indicating that he 
individually participated in the search that violated 
their Fourth Amendment rights, the Court GRANTS 
Defendant’s motion as to the Other Plaintiffs’ claims. 

 
IV. Disposition 

 For the reasons articulated above, the Court 
GRANTS Defendants’ Motion for Summary Judgment 
with respect to all claims asserted against Defendant 
by the Other Plaintiffs who are not MAG. 

 The Court DENIES Defendants’ Motion for Sum-
mary Judgment with respect to the Fourth Amend-
ment claim asserted by MAG. 

DATED: November 14, 2011 

 /s/ David O. Carter
  DAVID O. CARTER

UNITED STATES 
DISTRICT JUDGE 
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

MARCO ANTONIO GARCIA, 
an individual; et al., 

    Plaintiffs-Appellees, 

  v. 

RAYMOND A. ESCOBAR, 
AKA Ray Escobar, 

    Defendant-Appellant. 

No. 11-56982 

D.C. No. 8:09-cv- 
01169-DOC-RNB 
Central District of 
California, Santa Ana

ORDER 

(Filed Mar. 25, 2014) 

 
Before: D.W. NELSON, WARDLAW, and RAWLINSON, 
Circuit Judges. 

 The panel has unanimously voted to deny the 
petition for panel rehearing. Judges Wardlaw and 
Rawlinson have voted to deny the petition for rehear-
ing en banc, and Judge Nelson has so recommended. 

 The full court has been advised of the petition for 
rehearing en banc, and no active judge has requested 
a vote on whether to rehear the matter en banc. Fed. 
R. App. P. 35. 

 The petition for rehearing and rehearing en banc 
is DENIED. 

 IT IS SO ORDERED. 

 


