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QUESTIONS PRESENTED 

 
1. Is the Seventh Circuit standard, which allows 

courts to choose between equally plausible infer-
ences, contrary to Tolan v. Cotton, 134 S.Ct. 1861 
(May 5, 2014), which was decided after the deci-
sion below and which held that at the summary 
judgment stage, reasonable inferences must be 
drawn in favor of the nonmoving party? 

2. In articulating the factual context of the case, did 
the Seventh Circuit fail to adhere to the axiom 
that in ruling on a motion for summary judg-
ment, the evidence of the nonmovant is to be be-
lieved, as required by Tolan v. Cotton, supra, 
especially when the Seventh Circuit stated that 
the employee did not express any fear of future 
assaults, when the employee complained multiple 
times and in writing that she was in fear for her 
safety? 

3. Is the Seventh Circuit standard, which states 
that the burden for retaliation claims is higher 
than the burden for gender and national origin 
discrimination claims, contrary to University of 
Texas Southwestern Medical Center v. Nassar, 
570 S.Ct. 2517 (2013) and Burrage v. U.S., 134 
S.Ct. 881, 887-888 (2014)? 
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PARTIES TO THE PROCEEDINGS 

 
 The petitioner is Nora Chaib, who was the plaintiff-
appellant below. 

 The respondent is the State of Indiana, who was 
the defendant-appellee below.  
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PETITION FOR WRIT OF CERTIORARI 

 Petitioner Nora Chaib respectfully prays that 
this Court grant a writ of certiorari to review the 
judgment and opinion of the United States Court of 
Appeals for the Seventh Circuit entered in this case 
on February 24, 2014. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The February 24, 2014 Opinion of the Court of 
Appeals is reported at 744 F.3d 974, and it is set out 
at pages App. 1 to App. 24 of the Appendix. The Order 
denying the petition for rehearing and rehearing en 
banc is set out at pages App. 60 to App. 61. The Entry 
On Defendant’s Motion For Summary Judgment is 
located at 2013 WL 786778, and it is set out at pages 
App. 27 to App. 58 of the Appendix. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Seventh Circuit filed its Opinion on Febru-
ary 24, 2014. The Seventh Circuit filed its Order 
denying the petition for rehearing and rehearing en 
banc on March 25, 2014. This petition for certiorari is 
timely in that the petition is filed within 90 days of 
March 25, 2014. The Court has jurisdiction pursuant 
to 28 U.S.C. § 1254(1).  

---------------------------------  --------------------------------- 
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STATUTORY PROVISIONS INVOLVED 

 This case involves the interpretation and ap-
plication of Title VII of the Civil Rights Act of 1964 
(“Title VII”) as amended by the Civil Rights Act of 
1991, 42 U.S.C. § 2000e et seq. The specific relevant 
statutory provisions involved in this Petition are 
42 U.S.C. §§ 2000e-2(a), 2000e-2(m), 2000e-3(a), and 
2000e-5(g)(2).  

 42 U.S.C. § 2000e-2(a) provides: 

Employer practices 

It shall be an unlawful employment practice 
for an employer – 

(1) to fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate 
against any individual with respect to his 
compensation, terms, conditions, or privi-
leges of employment, because of such indi-
vidual’s race, color, religion, sex, or national 
origin. . . .  

 42 U.S.C. § 2000e-2(m) provides: 

Impermissible consideration of race, color, re-
ligion, sex, or national origin in employment 
practices 

Except as otherwise provided in this sub-
chapter, an unlawful employment practice 
is established when the complaining party 
demonstrates that race, color, religion, sex, 
or national origin was a motivating factor for 
any employment practice, even though other 
factors also motivated the practice. 
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 42 U.S.C. § 2000e-3(a) provides: 

Discrimination for making charges, testify-
ing, assisting, or participating in enforce-
ment proceedings 

It shall be an unlawful employment practice 
for an employer to discriminate against any 
of his employees or applicants for employ-
ment, for an employment agency, or joint 
labor-management committee controlling ap-
prenticeship or other training or retraining, 
including on-the-job training programs, to 
discriminate against any individual, or for a 
labor organization to discriminate against 
any member thereof or applicant for mem-
bership, because he has opposed any practice 
made an unlawful employment practice by 
this subchapter, or because he has made a 
charge, testified, assisted, or participated in 
any manner in an investigation, proceeding, 
or hearing under this subchapter. 

 42 U.S.C. § 2000e-5(g)(2) provides: 

(A) No order of the court shall require the 
admission or reinstatement of an individual 
as a member of a union, or the hiring, rein-
statement, or promotion of an individual as 
an employee, or the payment to him of any 
back pay, if such individual was refused ad-
mission, suspension, or expelled or was re-
fused employment or advancement or was 
suspended or discharged for any reason other 
than discrimination on account of race, color, 
religion, sex, or national origin or in violation 
of section 2000e-3(a) of this title.  
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(B) On a claim in which an individual 
proves a violation under section 2000e-2(m) 
of this title and a respondent demonstrates 
that the respondent would have taken the 
same action in the absence of the impermis-
sible motivating factor, the court – 

(i) may grant declaratory relief, injunc-
tive relief (except as provided in 
clause (ii)), and attorney’s fees and 
costs demonstrated to be directly 
attributable only to the pursuit of a 
claim under section 2000e-2(m) of 
this title; and 

(ii) shall not award damages or issue 
an order requiring any admission, 
reinstatement, hiring, promotion, or 
payment, described in subparagraph 
(A). 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Petitioner, Nora Chaib, was born in Paris, France 
in 1957. Dkt. 78-1, p. 5 (hereafter referred to by 
Chaib Dep. pages as “Chaib Dep. 10:21-24”). Her race 
is North African. Dkt. 78-14, p. 14. She attended high 
school in France and took some college courses from 
Ivy Tech Community College in Indiana. Chaib Dep. 
11:2-25. She married a United States military ser-
viceman and came to the United States in 1986. 
Chaib Dep. 7:13-25. She became a naturalized citizen 
of the United States in 1991 and is active as a citizen 
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in her community in Indiana. Chaib Dep. 7:11-12, 
153:24-154:20.  

 Ms. Chaib was trained as a medical assistant 
at the Madison County Community Health Center. 
Chaib Dep. 11:17-17:4. She worked as a medical as-
sistant and was promoted to team leader, supervising 
four or five employees. Id. She worked there from 
2001 to 2007. Id. During that time, Ms. Chaib also 
worked a second job as a medical assistant at the 
Madison County Jail. Id. When a new nurse at the 
Madison County Community Health Center did not 
like the way Ms. Chaib talked with an accent, she 
fired Ms. Chaib after Ms. Chaib had worked there for 
several years. Id. In 2008, Ms. Chaib began working 
as a correctional officer at the State of Indiana Pend-
leton Correctional Facility (“PCF”). Chaib Dep. 18:8-
19:7. The whole facility inside the wall of PCF is 
maximum security. Chaib Dep. 203:17-206:4. Outside 
the PCF wall and next door at the Correctional In-
dustrial Facility (“CIF”) at Pendleton is not maxi-
mum security. Id. CIF houses less serious offenders. 
App. 35.  

 Correctional officers are required to be trained by 
a Field Training Officer during their six-month 
probationary period. Dkt. 78-2, p. 2; Dkt. 78-5, pp. 55-
75. The Defendant assigned Leonard Van Dine as the 
Field Training Officer (“FTO”) to train Ms. Chaib. 
Chaib Dep. 21:2-31:23. When Ms. Chaib met Mr. Van 
Dine, he told Ms. Chaib that he and his wife were 
into threesomes if Ms. Chaib was interested. Dkt. 78-
2, p. 24; Chaib Dep. 22:8-51:9. Mr. Van Dine asked 
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Ms. Chaib if her nipples were hard yet. Id. He asked 
her if she bent over when she picked up something 
or squatted. Id. Van Dine constantly harassed Ms. 
Chaib by his sexual statements. App. 66-67. He 
started sexually harassing her immediately, and 
when she complained to him about the sexual state-
ments, he refused to train her. Chaib Dep. 22:17-26:5. 
She still had to work with him almost every day. Id. 
Van Dine constantly made sexual statements to her. 
Chaib Dep. 31:1-23. Ms. Chaib was transferred from 
job to job, but she was not trained for the jobs and 
then was written up for not doing the job properly. 
App. 62-64; Dkt. 78-2, pp. 5-7, 11-12. 

 Ms. Chaib’s state of mind of sexual harassment 
was increased when another female employee, Susie 
Gudger, told Ms. Chaib that she had the same prob-
lem with Van Dine and that he asked her if her 
nipples were getting hard. Chaib Dep. 28:15-29:23. 
The hostile work environment of Ms. Chaib was fur-
ther increased when another female employee, Janice 
Jackson, told Ms. Chaib that Mr. Van Dine fell on top 
of her and fondled her. Chaib Dep. 47:12-20.  

 Ms. Chaib received an evaluation of fully sat-
isfactory, she successfully completed her six-month 
working test period, and she was granted permanent 
status on May 11, 2009. Dkt. 78-2, pp. 2-4. On No-
vember 3, 2009, Ms. Chaib complained about being 
called out of her name and being cursed out for no 
reason. Dkt. 78-2, p. 5. She continued to complain 
that she was being constantly harassed because she 
does not fluently speak English (Dkt. 78-2, p. 7) and 
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that she was not being treated equally (Dkt. 78-2, pp. 
8-12). She complained that an officer asked an of-
fender to ask her if French people shave their un-
derarms, legs and pubic hair. Dkt. 78-2, p. 19. At the 
end of 2009, she received an annual Performance 
Appraisal Report again stating that her work perfor-
mance was meeting expectations. Dkt. 78-2, pp. 13-
18. On July 15, 2010, she complained in writing to 
Lt. Weston about Van Dine’s constant harassment by 
sexual statements. Dkt. 78-2, pp. 24, 28. She referred 
to her previous complaints to Lt. Weston and the fact 
that Van Dine did not deny making the statements. 
Dkt. 78-2, p. 24. 

 In response to Chaib’s written complaint, Van 
Dine admitted that he had made statements about 
the hardness of nipples, but he claimed that he was 
talking about his own nipples. Dkt. 78-2, p. 28. Van 
Dine admitted talking to another employee about a 
threesome, but he claimed that Ms. Chaib was only 
present, not that he asked her for a threesome. Id. 
Van Dine testified in his deposition that he did not 
make any sexual statements to Ms. Chaib, but that 
other employees cussed her. Dkt. 78-7, pp. 2-19 (here-
after referred to by Van Dine Dep. pages as “Van Dine 
Dep. 24:16-68:8”). Van Dine testified that after Ms. 
Chaib complained about employees cussing, employ-
ees said negative things about Ms. Chaib in a ram-
pant rumor mill, and that it was pretty difficult for 
Ms. Chaib. Van Dine Dep. 62:3-63:21. Van Dine 
testified that he heard Ms. Chaib called “a crazy-old-
French bitch or something along them lines.” Van 
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Dine Dep. 60:5-65:18. He also testified that she was 
called a bitch or whore or whatever along those lines. 
Id. He also testified that she was called a crazy, 
fanatic French person, bitch. Id. Van Dine claimed 
that on one occasion in response, Ms. Chaib called 
someone an American pig and said that Americans 
are capitalists. Van Dine Dep. 55:17-68:8. Ms. Chaib 
denied any such statements and they did not make 
sense because she was an American and her husband 
was an American. Chaib Dep. 153:24-154:20. Van 
Dine admitted that his allegation that she said some-
thing about American pigs did not make any sense. 
Van Dine Dep. 66:9-22. After Ms. Chaib complained 
and rumors were spread about her, Van Dine and 
other employees called her a snitch and said that she 
could not be trusted. Chaib Dep. 40:2-15, 71:25-72:22, 
99:21-100:22.  

 The employer only gave Mr. Van Dine a written 
reprimand. Dkt. 78-2, p. 28. The employer further 
aggravated the hostile work environment by also 
giving Ms. Chaib a written reprimand for complain-
ing about sexual harassment and allegedly for saying 
that co-workers were stupid Americans. Id. Other 
than the employer’s reprimand of Ms. Chaib, no one 
had alleged that she called co-workers stupid Ameri-
cans, and witnesses testified that she did not make 
such statements. Chaib Dep. 154:1-20; Dkt. 78-10, 
p. 7 (hereafter referred to as Hammack Dep. 17:24-
18:4); Dkt. 78-9, p. 7 (hereafter referred to as Kraus 
Dep. 18:12-15). Another female employee, Jessica 
Hammack, told the employer that Van Dine had 
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made lewd comments to her, but she went along with 
them. Dkt. 78-2, p. 28. The female employee who did 
not complain was not reprimanded.  

 As to Chaib’s accent, Van Dine testified that Ms. 
Chaib had a very thick French accent, but he really 
did not have any problem understanding her. Van 
Dine Dep. 25:6-16.  

 Someone allowed offenders into an area where 
Ms. Chaib had her food, a book, her address book, and 
other personal property, and someone stole her per-
sonal property. Chaib Dep. 143:1-149:2. Ms. Chaib 
requested a shakedown of the area, which is usually 
done, but the employer refused to do so for Ms. Chaib. 
Id. 

 Ms. Chaib had been rated as meeting expecta-
tions in June 2009 and successfully completing her 
Six-Month Working Test. Dkt. 78-2, pp. 2-4. She was 
granted Permanent Status effective May 11, 2009. At 
the end of 2009, she was rated as “meeting expecta-
tions” in her annual Performance Appraisal Report. 
Dkt. 78-2, pp. 13-18. However, after she specifically 
complained to management about sexual harassment 
in the spring and summer of 2010 (App. 65-67) and 
she filed a Charge of Discrimination on August 9, 
2010 (App. 71-72), the employer gave her an annual 
Performance Appraisal Report of “does not meet ex-
pectations” for 2010. Dkt. 78-2, pp. 35-40. In par-
ticular, the employer criticized her for displaying 
difficulty with interpersonal relations which affects 
her ability to perform as a team member. Dkt. 78-2, 
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p. 37. Although the 2010 annual appraisal was signed 
by the supervisors in December 2010, it was not given 
to Ms. Chaib until February 2011. Dkt. 78-2, pp. 40, 
42. As a result of the bad 2010 Performance Ap-
praisal, the employer placed Ms. Chaib in a Work Im-
provement Plan (“WIP”). Dkt 78-2, p. 41. The WIP 
stated that Captain Conyers would meet with her 
minimally once a month to discuss any issues of 
concern. Id. Captain Conyers never met with her for 
the once a month meetings. Chaib Dep. 175:4-15. The 
employer placed statements in Ms. Chaib’s file that 
were lies claiming that she was talked to on a specific 
day, when she was not working and was never talked 
to about the matter. Chaib Dep. 166:20-167:20. When 
Ms. Chaib attempted to complain and asked for cop-
ies of her documents, the employer wrote a Notice of 
Disciplinary Action stating: “While Capt. Conyers 
was making copies of your documents you claimed 
discrimination and acted in a disgruntled manner.” 
Dkt. 78-2, p. 46. The employer wrote her up for tak-
ing less than an hour’s leave that she reported but 
that was not covered by her leave balance. Dkt. 78-2, 
p. 48. The employer reissued Ms. Chaib another 90-
day Work Improvement Plan for the period of March 
14, 2011 to June 14, 2011. Dkt. 78-2, p. 52. The em-
ployer would not explain her leave to her, and she 
complained about the continuing disrespect that she 
was given and that she was being told to go back to 
France. Dkt. 78-3, pp. 2-3, 8. The employer made 
numerous entries in her Employee Fact File that the 
employer had not done before 2010. Dkt. 78-3, pp. 4-6. 
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 Ms. Chaib applied to transfer from the Pendleton 
Correctional Facility to the Correctional Industrial 
Facility which was away from the hostile work envi-
ronment at PCF and which had less severe offenders. 
App. 35. The interview panel approved her hire by 
transfer. Dkt. 78-14, p. 3. However, the assistant 
superintendent of CIF knew her complaints from 
PCF, and the superintendent’s office rejected her 
request for transfer by hire to CIF. Id.; Chaib Dep. 
180:8-181:2.  

 After Ms. Chaib complained and denigrating 
statements were made by employees in the rumor 
mill about Ms. Chaib, an offender sexually assaulted 
Ms. Chaib by grabbing the inside of her vagina 
through her pants. App. 7; Chaib Dep. 135:22-136:6; 
159:2-6. The Defendant did not find the offender 
guilty of sexual assault, but rather, of making a sex-
ual gesture, a lower offense that did not make any 
sense. Id.; Dkt. 78-3, pp. 16. The employer put the 
offender in segregation from the general population 
briefly pending his disciplinary hearing. Chaib Dep. 
115:3-116:7. The employer did not talk to Ms. Chaib 
about the disciplinary hearing, did not call her as a 
witness, and did not explain anything to her about it. 
Chaib Dep. 136:1-12. The employer released the of-
fender from temporary segregation to the general 
population without giving Ms. Chaib any opportunity 
to testify and without giving any explanation to her. 
Id.  

 All of the cumulative actions of the Defendant 
caused Ms. Chaib stress to the point of being close to 
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a nervous breakdown and she could not function 
in her life. Chaib Dep. 19:1-4, 116:3-4, 159:13-160:11. 
Her doctor wrote an FMLA Certification of Heath 
Care Provider for Employee’s Serious Health Condi-
tion stating that Ms. Chaib may be close to getting a 
nervous breakdown. App. 83, Dkt, 78-3, p. 30. Her 
doctor stated that she had severe depression, severe 
migraine, and severe stomach pain. Dkt. 78-3, p. 31. 
Her doctor submitted a disability form stating that 
Ms. Chaib: “Will need psych care including pharma-
cology, cognitive & behavioral therapy.” Dkt. 78-3, 
p. 37. The doctor wrote that the patient noted that 
her co-workers disrespect, mock and threaten her, 
and that she has become scared to work with them. 
App. 84, Dkt. 78-3, p. 38. The doctor certified FMLA 
leave for Ms. Chaib for the full three months. Id. Ms. 
Chaib was in fear for her safety. Chaib Dep. 135:22-
139:13, 159:13-160:11.  

 On May 27, 2011, Chaib filed a complaint in this 
case stating that she was sexually harassed, she was 
not properly trained, she was transferred from job to 
job but was denied transfer to another facility, she 
filed an EEOC Charge of Discrimination, she was 
given a bad evaluation, she was given a WIP, her 
personal property was taken, she was afraid for her 
physical safety and mental wellbeing, lies were told 
about her, she was sexually assaulted by an offender, 
she became more afraid after the sexual assault, she 
was so stressed that she could not travel on a planned 
vacation, and her doctor ordered her on leave because 
of her depression, stress, ulcer, and fear for her safety. 
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App. 85-95, Dkt. 55-1, pp. 1-9. The Superintendent of 
the Facility, Keith Butts, signed the Waiver of Service 
of Summons on June 20, 2011. Dkt. 8. The employer 
did not provide any corrective action for Ms. Chaib, 
and on July 29, 2011, Ms. Chaib had to give her two 
weeks notice of resignation to her employer. App. 99.  

 The employer still did not take any corrective ac-
tion for Ms. Chaib, and instead, an employee emailed 
Captain Taylor, who was in charge of all custody 
employees, the following with reference to the resig-
nation of Ms. Chaib: “And there was much rejoicing 
in the land.” Dkt. 78-4, Aug. 15, 2011 email, page 896. 
Instead of the employer taking corrective action for 
Ms. Chaib, there was rejoicing when she resigned. Id. 
Ms. Chaib was unable to work in the environment 
where there was such severe retaliation against her 
for complaining about sexual harassment and dis-
crimination. Dkt. 78-1, pp. 36-43. 

 On October 2, 2011, Ms. Chaib filed a second 
EEOC Charge of Discrimination stating the facts 
again, and adding the fact that she was forced by the 
stress and fear to give PCF her two weeks notice of 
her termination of employment. App. 96-99. The em-
ployer still provided no corrective action for Ms. 
Chaib.  

---------------------------------  --------------------------------- 
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REASONS FOR GRANTING THE PETITION 

I. The Seventh Circuit standard, which allows 
courts to choose between equally plausible 
inferences to enter summary judgment, is 
contrary to Tolan v. Cotton, 134 S.Ct. 1861 
(May 5, 2014), which was decided after the 
decision below and which held that at the 
summary judgment stage, reasonable in-
ferences must be drawn in favor of the 
nonmoving party. 

 The Seventh Circuit Court of Appeals stated that: 
“The Court must draw all reasonable inferences in 
the light most favorable to the party opposing the 
motion.” App. 8.  

 However, the Seventh Circuit applied the stan-
dard to require the party opposing the motion for 
summary judgment to present more than equally 
plausible inferences. The Court of Appeals found that 
the denial of transfer of Ms. Chaib from the maxi-
mum security prison, Pendleton Correctional Facility, 
to the less secure facility, Correctional Industrial 
Complex, was not an adverse action because of a lack 
of evidence that the industrial facility would be less 
dangerous than the maximum security correctional 
facility. The Court of Appeals stated as follows: 

There is insufficient factual support in the 
record for the first contention because there 
is no evidence that inmates at CIF are easier 
to work with. The only information offered 
by Chaib concerning that facility is her state-
ment that the inmates housed there have 
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been convicted of less serious offenses, but 
Chaib points to no evidence in the record 
from which any further conclusions can be 
drawn. Although it is plausible to infer that 
an inmate held at a less-secure prison may 
be more docile, pose less danger, and cause 
less stress, it is equally plausible to infer 
that there are fewer institutional restraints 
on the prisoners and a greater inmate-to-
staff ratio which, notwithstanding Chaib’s 
request to be transferred, invites the infer-
ence that working at CIF would be more dif-
ficult and culminate in an increase of danger 
and stress. Without concrete evidence show-
ing that the terms and conditions of working 
at CIF are superior, rather than relying on 
conjecture, Chaib has not met her burden. 

App. 13-14.  

 The Supreme Court has never required that in-
ferences must be equally plausible in order to be rea-
sonably plausible on a motion for summary judgment. 
On the contrary, the reasonably plausible standard 
for inferences to be considered is contrary to requir-
ing that the inferences must be equally plausible or 
more than equally plausible in order to be considered 
on motions for summary judgment. Although the Sev-
enth Circuit stated that the court must draw all 
reasonable inferences in the light most favorable to 
the nonmoving party, the Seventh Circuit severely 
misstated the standard by requiring that the infer-
ences must be more than equally plausible in order to 
be considered in favor of the nonmoving party.  
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 There has been much confusion in the statements 
of the standards for summary judgment. This case is 
a good example of the confusion, and it is a good case 
to help resolve the confusion.  

 The recent decision of Tolan v. Cotton, supra, 
addressed some of the issues. The Tolan decision was 
issued on May 5, 2014, after the Court of Appeals de-
cision in this case, which was issued on February 24, 
2014. App. 1. The Tolan decision was also issued after 
the Seventh Circuit denied rehearing en banc on 
March 25, 2014. 

 The Tolan decision recognized the clear misap-
prehension of standards for summary judgment. The 
Tolan decision stated as follows:  

In articulating the factual context of the 
case, the Fifth Circuit failed to adhere to the 
axiom that in ruling on a motion for sum-
mary judgment, “the evidence of the non-
movant is to be believed, and all justifiable 
inferences are to be drawn in his favor.” 
Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 255 (1986).  

134 S.Ct. at 1863.  

 In the case of Ms. Chaib, the Seventh Circuit not 
only failed in articulating the factual context of the 
case, but also set forth an improper legal standard for 
inferences. 

 If the recent Tolan decision, which was issued 
after the decision of the Court of Appeals, sufficiently 
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addresses this issue, the Court should remand this 
case to the Court of Appeals for reconsideration in 
light of the Tolan decision. If the Court finds that the 
Tolan decision does not sufficiently address this issue, 
the Court should grant certiorari for the decision by 
the Court as to the proper legal standard for consider-
ing inferences on a motion for summary judgment, 
and whether inferences on a motion for summary 
judgment in favor of the nonmoving party must be 
more than equally plausible inferences.  

 In the Chaib case, there were more than plausi-
ble inferences in favor of the nonmovant from the 
facts that PCF was a maximum security facility and 
CIF had less serious offenders. For example, the very 
name of the Correctional Industrial Facility con- 
tains the words “industrial facility,” indicating that it 
is a facility in which sexual assaults would be less 
likely than in the maximum security facility named 
Pendleton Correctional Facility.  

 Additionally, Ms. Chaib had not only worked in 
the maximum security prison of the PCF, she had 
also job shadowed at the CIF. Chaib Dep. 180:11-
181:2. Also, differences in the facilities were well-
known to Chaib and the other employees in the two 
facilities. The two facilities are next to each other. 
Chaib’s sergeant, who signed her training book after 
she trained herself, had worked at the Correctional 
Industrial Complex for ten years before transferring 
to the New Castle Correctional Facility and the 
Pendleton Correctional Facility. Dkt. 78-9, Dinkins 
Dep. 4:25-6:9. Captain Taylor, who supervised FTO 
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Van Dine, was allowed to transfer to CIF. Van Dine 
Dep. 46:24-48:11. No one testified to the unreasonable 
inference suggested by the Seventh Circuit that the 
maximum security prison of PCF was less stressful 
than CIF. The Seventh Circuit speculated that the 
maximum security prison of PCF could be less stress-
ful than CIF. The Seventh Circuit speculated in 
footnote 3 that Chaib “could have offered affidavit 
evidence from at least one guard who had worked at 
both,” but Chaib herself had worked at PCF and job 
shadowed at CIF. App. 14. 

 The Seventh Circuit also speculated in footnote 3 
that Chaib could have offered “other statistical data 
which would permit an inference that CIF was safer 
or less stressful.” The statistical data relating to the 
correctional facilities of the State of Indiana are 
maintained by the State of Indiana, not by former 
correctional officer Chaib. The State of Indiana, the 
party that had data on correctional facilities, did not 
offer any such data. The Seventh Circuit’s speculation 
about former correctional officer Chaib offering sta-
tistical data comparing the State of Indiana’s correc-
tional facilities again misstates the legal standards 
for summary judgment.  

 The transfer from the PCF would also have been 
a substantial change in Chaib’s conditions of em-
ployment, because it would have gotten her away 
from the hostile work environment. It would have 
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gotten her away from Van Dine and the other em-
ployees who made sexual and discriminatory state-
ments to her, who refused to train her and criticized 
her for not being trained, who wrote her up for 
threatening to file sexual harassment charges, who 
called her a snitch, who would not help her, who 
allowed an offender to take her address book without 
any shakedown of the area to find her book, and who 
allowed an offender to sexually assault her without 
calling her as a witness and without taking the 
offender out of the general population after his hear-
ing. Those facts are additional evidence that the 
denial of her transfer was an adverse employment ac-
tion and they are evidence of the failure to take cor-
rective action for the hostile work environment. The 
Seventh Circuit did not pay attention to these facts, 
because it said that there was no hostile work envi-
ronment. The Seventh Circuit was in error in saying 
that there was no hostile work environment, but even 
if the facts did not rise to a hostile work environment, 
these facts are more evidence that the denial of 
transfer was an adverse employment action.  

 The Seventh Circuit uses the colloquial state-
ment that a motion for summary judgment is the “put 
up or shut up” moment in litigation. App. 14, n. 3. But 
the Seventh Circuit’s standards for summary judg-
ment wrongfully expect the nonmovant to put up evi-
dence that she does not have and the Seventh Circuit 
does not expect the moving party to put up the evi-
dence that is in the peculiar possession of the moving 
party. The Seventh Circuit’s standards repeatedly 
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make unreasonable expectations of the nonmoving 
party on a motion for summary judgment.  

 The Seventh Circuit’s standards do not give 
credit to the testimony and evidence of the nonmov-
ing party, which is what the Tolan decision tried to 
warn against. 134 S.Ct. 1868. Tolan stated that “the 
court below credited the evidence of the party seeking 
summary judgment and failed properly to acknowl-
edge key evidence offered by the party opposing that 
motion.” Id.  

 The Seventh Circuit’s standards are severely con-
trary to those in Tolan. The Court of Appeals decision 
in Chaib is worse than the Court of Appeals decision 
in Tolan.  

 
II. In articulating the factual context of the 

case, the Seventh Circuit failed to adhere 
to the axiom that in ruling on a motion for 
summary judgment, the evidence of the 
nonmovant is to be believed, as required by 
Tolan v. Cotton, supra, especially when the 
Seventh Circuit stated that the employee 
did not express any fear of future assaults, 
when the employee complained multiple 
times and in writing that she was in fear 
for her safety.  

 The Seventh Circuit stated that there was no 
evidence that the offender repeated his sexual assault 
on Ms. Chaib, but the Supreme Court has never re-
quired one sexual assault, let alone more than one 
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sexual assault, for a hostile work environment. See, 
e.g. Harris v. Forklift Services, Inc., 510 U.S. 17, 22 
(1993). The Seventh Circuit used the wrong legal 
standard for a hostile work environment. 

 The Seventh Circuit went further and stated that 
“Chaib pointed to no place in the record where she 
expressed any fear for future assault.” App. 20-21. 
There is no requirement of evidence of fear of future 
assault. However, Chaib did point to evidence in the 
record of her fear of future assault.  

 Chaib testified that she resigned because she 
started to have a nervous breakdown, was not able to 
function and was in fear for her life. Dkt. 78-1, pp. 7, 
34-37, 42; Chaib Dep. p. 19:1-18, 135:22-139:13, 
159:12-160:2. After the assault, Ms. Chaib moved in 
with her daughter, because she could not function 
anymore. Id.  

 Shortly after the assault, Chaib told the Inter- 
nal Affairs Investigator, Lieutenant Davis, Officer 
Stonebarger, and Sergeant Jeni Rinehart that she 
was in a very dangerous situation and it put her at 
risk for her life. App. 82.  

 Also shortly after the assault, Chaib’s doctor 
submitted a Certification of Health Care Provider for 
Employee’s Serious Health Condition (Family and 
Medical Leave) stating that Chaib was unable to per-
form any of her job functions, that she may be close to 
getting a nervous breakdown, and that she needed to 
start working with a psychiatrist immediately and 
have time off. App. 83. 
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 On May 17, 2011, Chaib’s doctor submitted an 
Attending Physician’s Statement stating that Chaib 
“[w]orks in a maximum security prison and appears 
to be in a highly stressful environment.” App. 84. The 
Statement also stated that “Patient noted that her 
coworkers disrespect, mock and threaten her; she has 
become scared to work with them.” Id. 

 On May 27, 2011, Chaib filed in this case a com-
plaint in district court stating that “she cannot trust 
some of the employees who are harassing her, and she 
has been afraid for her physical safety and mental 
wellbeing.” App. 91. Her complaint stated that after 
the assault of her, she was “more afraid to come to 
work.” App. 92. Her complaint stated that on about 
May 2, 2011, Ms. Chaib took vacation, but she was 
so stressed that she could not travel as she had 
planned.” Id. Her complaint also stated that her doc-
tor ordered her on leave because of her “depression, 
stress, ulcer, and fear for her safety.” Id. The em-
ployer provided no corrective action for Ms. Chaib.  

 On October 2, 2011, Ms. Chaib filed a second 
EEOC Charge of Discrimination that repeated the 
facts and added that on about July 29, 2011, “I was 
forced by the stress and fear to give the Pendleton 
Correctional Facility my two weeks notice of my ter-
mination of employment.” App. 99. The employer still 
provided no corrective action for Ms. Chaib.  

 The Seventh Circuit’s standard of requiring fear 
for an employee’s safety for a hostile work environ-
ment is contrary to the legal standard for a hostile 
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work environment. Harris, supra. The Seventh Cir-
cuit’s statement that Chaib pointed to no evidence of 
fear of future assault ignores the multiple pieces of 
evidence favorable to Ms. Chaib, contrary to the legal 
standards for summary judgment.  

 In Footnote 4, the Seventh Circuit stated that it 
was not entirely clear as to how much punishment 
the inmate received, but facts that are not clear can-
not be the basis of summary judgment. App. 20. On a 
motion for summary judgment, the courts cannot 
resolve disputed issues in favor of the moving party. 
Tolan, 134 S.Ct. at 1867. Furthermore, the facts show 
that the inmate was placed in segregation for two 
days before the hearing and was never placed in 
segregation for punishment after the hearing. Chaib 
Dep. 205:16-210:5.  

 Additionally, even before the assault, Chaib had 
expressed fear because she had been labeled a snitch, 
other officers would not assist her, and she was in 
fear of being set up. Chaib Dep. 100:14-113:21. The 
employer would not train her and then the employer 
wrote her up for not being trained. Id.; App. 62-64; 
Dkt. 78-2, pp. 5-6, 11-12.  

 Before Ms. Chaib was assaulted, someone al-
lowed offenders into the space where her personal 
property was located and someone stole her address 
book and all of her paperwork. Chaib Dep. 143:7-
145:18. She requested a shakedown of the offenders, 
which was routine, but no one did a shakedown to 
find her personal property. Id. Ms. Chaib became 
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afraid because offenders had her private addresses 
and she moved in with her daughter. Chaib Dep. 
197:1-16.  

 The Seventh Circuit stated that Ms. Chaib had 
no problem with Van Dine after the employer repri-
manded both Van Dine and Chaib, but the Seventh 
Circuit ignored the facts that the employer itself 
retaliated against Ms. Chaib with the reprimand of 
her because she “threatened other co-workers to file 
sexual harassment charges (found unwarranted).” 
App. 69. Her complaints were not unwarranted, 
according to Van Dine’s own statements. App. 69-70. 
Even if Ms. Chaib’s complaints had been “unwarrant-
ed”, there was no claim that they were in bad faith 
such that the employer could reprimand Ms. Chaib. 
Dey v. Colt Const. & Development Co., 28 F.3d 1446, 
1458 (7th Cir. 1994). The employer joined Van Dine in 
retaliating against Ms. Chaib, which encouraged the 
other employees to retaliate against her for being a 
“snitch” and complaining about sexual harassment 
and discrimination. It is no wonder that when she 
finally resigned after being sexually assaulted that 
the reaction was described as “much rejoicing in the 
land.” Dkt. 78-4, Aug. 15, 2011 email, page 896. The 
employer had joined in and encouraged the retalia-
tion against Ms. Chaib. 

 The Seventh Circuit based its decision that there 
was no constructive discharge on the same basis that 
it found that there was no hostile work environment 
and the Seventh Circuit is in error on the construc-
tive discharge for the same reasons. App. 21. 
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III. The Seventh Circuit’s standard which states 
that the burden for retaliation claims is 
higher than the burden for gender and na-
tional origin discrimination claims is con-
trary to University of Texas Southwestern 
Medical Center v. Nassar, 570 S.Ct. 2517 
(2013) and Burrage v. U.S., 134 S.Ct. 881 
(2014).  

 The Seventh Circuit stated as follows: 

The showing a plaintiff must make to set out 
an adverse employment action required for a 
retaliation claim is lower than that required 
for a discrimination claim; a plaintiff must 
only show that the employer’s action would 
cause a “reasonable worker” to be dissuaded 
from making or supporting a charge of dis-
crimination. Burlington N. & Sante Fe Ry. Co. 
v. White, 548 U.S. 53, 68 (2006) (quotation 
marks omitted). Even with that lower stand-
ard, “petty slights, minor annoyances, and 
simple lack of good manners” do not suffice. Id. 
However, the Supreme Court has recently pro-
vided that “Title VII retaliation claims must 
be proved according to traditional principles 
of but-for causation, not the lessened causa-
tion test” applicable to gender or national 
origin discrimination claims. Univ. of Tex. 
Sw. Med. Ctr. v. Nassar, 570 U.S. ___, 133 
S.Ct. 2517, 2533 (2013). “This requires proof 
that the unlawful retaliation would not have 
occurred in the absence of the alleged wrong-
ful action or actions of the employer.” Id. 

App. 22. The part of the Nassar decision immediately 
after the quotation marks of the Seventh Circuit end 
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with the words “stated in § 2000e-2(m).” It does not 
end with the words “applicable to gender or national 
origin discrimination claims,” which the Seventh Cir-
cuit substituted for the words “stated in § 2000e-
2(m).” Section 2000e-2(m) sets forth a new statutory 
theory of liability, which is not usually used because 
it limits recovery. 42 U.S.C. 2000e-5(g)(2)(B). That 
theory is called the motivating factor or mixed motive 
theory of recovery. 133 S.Ct. at 2533-2535. The 
Nassar decision held that the mixed motive theory 
does not apply to retaliation.  

 Section 2000e-2(m) was not an issue in this case. 
If the Seventh Circuit had any reason to discuss Sec-
tion 2000e-2(m) it should have simply said that it 
does not apply to retaliation. Instead, the Seventh 
Circuit substituted a higher standard for all retalia-
tion claims as compared to discrimination claims.  

 In the Chaib case, the employer did not raise the 
issue of the mixed motive theory in its motion for 
summary judgment. Dkt. 56. The district court did 
not raise the issue of the mixed motive theory in this 
case. Thus, the standard for causation in the Chaib 
case is the same on the motion for summary judg-
ment for the retaliation claim as it is for the discrim-
ination claims. The Seventh Circuit is clearly in error 
in stating a higher standard for retaliations claim not 
involving mixed motive.  

 After the Nassar decision, the Supreme Court 
stated that the but-for standard for causation is not a 
higher standard, but rather, is the standard for most 
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cases. Burrage v. U.S., 571 U.S. ___, 134 S.Ct. 881, 
887-888 (2014). The Seventh Circuit has stated the 
but-for causation standard in all retaliation claims as 
a higher standard than the causation standard for all 
discrimination claims, when the causation standards 
should be the same, except in the unusual cases in 
which mixed motive is raised as an issue.  

 The Seventh Circuit’s statement of a higher 
standard for all retaliation claims than the standard 
for all discrimination claims, instead of simply not 
recognizing a mixed-motive theory when it is raised 
for a retaliation claim, is contrary to the Nasser and 
Burrage decisions of the Supreme Court. The Seventh 
Circuit’s statement of a higher standard for retalia-
tion claims results in the Seventh Circuit denying 
retaliation claims that would be tried to a jury if the 
Seventh Circuit’s improper legal standard were not 
used.  

 The Seventh Circuit used a higher standard for 
retaliation in several ways. For example, the Seventh 
Circuit stated that none of Chaib’s adverse employ-
ment actions were tied to her complaints of discrimi-
nation, even though the Seventh Circuit recognized 
that her written reprimand “explicitly considered 
Chaib’s threats of reporting others for sexual harass-
ment as part of its recommendation for the repri-
mand.” App. 22-24. The Seventh Circuit stated that 
the reprimand was not an adverse action, and that 
the adverse employment actions – failure to train, 
denial of transfer to CIF, and the poor performance 



28 

review – have not been tied to those complaints in 
any way. Id. The Seventh Circuit is in error.  

 The Seventh Circuit stated that Chaib admitted 
that she never complained about her lack of training 
to her supervisors, but the Seventh Circuit ignored 
the evidence that she complained several times about 
the lack of training to her supervisors. Chaib Dep. 
66:1-67:7, 112:1-13. When Chaib complained to Field 
Training Officer Van Dine about his sexual state-
ments, he did not train her anymore. Chaib Dep. 
22:5-28:7. Van Dine did not sign her blue training 
book, so her sergeant signed after she trained herself 
on the job. Chaib Dep. 69:22-70:15. Field Training 
Officer Van Dine testified that Chaib complained to 
him that she was not trained on the various jobs she 
was sent to. Van Dine Dep. 35:25-36:3. Van Dine ad-
mitted that he received complaints that Chaib was 
not trained, but he tried to turn it around and say 
that she did not want to be trained. Van Dine Dep. 
63:1-4. 

 Chaib complained in writing on February 23, 
2010 that she was not trained on the elevator and 
that she was criticized for it. Dkt. 78-2, p. 6. The 
employer wrote that she complained at a disciplinary 
hearing on April 8, 2010 that she was not trained on 
an offender being red tagged. Dkt. 78-2, p. 20. On 
May 27, 2010, the employer wrote that she com-
plained that she was not properly trained on unlock-
ing the recreation cage and that she complained that 
she followed the orders of an experienced officer, but 
she was given a Letter of Reprimand in lieu of a three 
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day suspension. Dkt. 78-2, pp. 21-22. On May 27, 
2010, Chaib complained again in writing that she had 
a misunderstanding about the elevator on which she 
was not trained. Dkt. 78-2, p. 23. On April 5, 2011, 
Chaib complained in writing that she was not pro-
vided information about her vacation hours because 
she had previously complained about not being given 
information. App. 77. On May 27, 2011, before Chaib 
resigned, she filed a written complaint in the federal 
court in this case again complaining to the State that 
she was not properly trained and that the State then 
criticized her for not being properly trained, that she 
was told to train new officers even though the State 
had not properly trained her, and that the State 
assigned her to be the officer in charge of the units 
even though the State had not properly trained her. 
App. 87-88. Chaib complained that the State gave her 
a Work Improvement Plan that required the State to 
meet with her every 30 days, but that the State failed 
to meet with her. App. 90. The State still failed to 
take any action for Ms. Chaib.  

 The State used the reprimands for threats to file 
sexual harassment charges and lack of training as 
the basis for the poor evaluation of Chaib. Chaib had 
received two satisfactory evaluations before the poor 
evaluation signed by the Captain on December 27, 
2010. Dkt. 78-2, pp. 2-4, 13-19, 21-24, 28, 35-40. The 
second page of the poor evaluation specifically cited 
the Letter of Reprimand in lieu of a 3 day suspension, 
which was the lack of training reprimand in which 
she followed the orders of a more experienced officer. 
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Dkt. 78-2, pp. 21-22, 36. The third page of the poor 
evaluation relied two times on “difficulty with inter-
personal relations which affects (sic) her ability to 
preform (sic) as a team,” which cannot refer to the 
reprimand where she followed orders and was not 
trained, but rather, to the second reprimand that she 
“has threatened other co-workers to file sexual har-
assment charges.” Dkt. 78-2, pp. 28, 37. The poor 
evaluation was based on the reprimands for lack of 
training and threats to file sexual harassment charges.  

 The employer cited the poor evaluation as the 
basis for the Work Improvement Plan. Dkt. 78-2, 
p. 41. Chaib wrote a Merit Employee Complaint stat-
ing that she was not given the evaluation and WIP 
for over a month after they were signed by Captain 
Conyers and that she had not received any write-ups 
for over six months. App. 73.  

 On March 9, 2011, Chaib again complained about 
discrimination, and the employer criticized her for 
her complaint. App. 74. On March 26, 2011, the em-
ployer gave Chaib a second WIP and again stated 
that the basis was the poor evaluation. Dkt. 78-2, 
p. 52. The second WIP stated that the shift supervisor 
would meet with Ms. Chaib bi-monthly, but the su-
pervisor did not do so. Id.; Chaib Dep. 175:4-15. The 
poor evaluation was based on the reprimands for 
threats to file sexual harassment charges and lack of 
training. The WIPs, in turn, were based on the poor 
evaluation.  
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 The Seventh Circuit stated that there is “nothing 
at all in the denial of her transfer to CIF that sug-
gests it was as a result of her complaints.” App. 23. 
The circumstantial evidence shows that the denial of 
transfer was based on the poor evaluation and two 
WIPs. There was no dispute that Chaib was the most 
qualified for the job at CIF, except for the poor evalu-
ation and the two WIPs given to her by PCF. Dkt. 78-
14 to 78-21. The evidence was so clear in favor of 
Chaib that the State itself argued that the basis for 
the denial of transfer was the poor evaluation and 
two WIPs. Dkt. 80, p. 2. The State argued as follows: 

Even if the decision not to transfer Plaintiff 
was deemed to be an adverse employment 
action, the individuals hired by the Cor-
rectional Industrial Facility are not valid 
comparators as they are not similarly situ-
ated. At the time Plaintiff was denied the 
position her most recent Performance Ap-
praisal indicated she did not meet the mini-
mum performance standards. Consequently, 
Plaintiff was given a 90-day Work Improve-
ment Plan. During those 90 days Plaintiff 
failed to improve and was issued a second 
90-day Work Improvement Plan. At the time 
Plaintiff sought transfer to the Correctional 
Industrial Facility position, she was on her 
second 90-day Work Improvement Plan. None 
of the other candidates for the Correctional 
Industrial Facility had similar performance 
issues so they are not valid comparators. 
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Furthermore, two of the candidates hired 
were women.  

Id. Thus, the State itself admitted the link between 
the denial of transfer and the poor evaluation and 
two WIPs that were based on the reprimands based 
on the lack of training and threats to file sexual ha-
rassment charges. The Seventh Circuit ignored the 
evidence and the Defendant’s arguments.  

 The Seventh Circuit stated that Chaib has not 
shown that any nonfemale, non-French individual 
was subject to different treatment, but that is not 
correct. App. 16-17. There is no dispute that she was 
the best qualified of the applicants for the CIF posi-
tion, other than the reprimands for threats to file 
charges of sexual harassment and failure to train her 
which caused the poor evaluation, and which caused 
the two WIPs, which together caused the denial of 
transfer. The Seventh Circuit just ignores the evi-
dence and states the conclusion that Chaib has not 
shown that any nonfemale, non-French individual 
was subject to different treatment. Id. Nor does the 
employer claim that any nonfemale, non-French em-
ployee suffered any treatment similar to what Chaib 
suffered. Chaib testified that when she was sexually 
assaulted, employees would not help her and the 
employer did not follow the proper procedures for the 
offender who assaulted her. Chaib Dep. 104:16-127:2, 
207:7-210:11. She was not called to testify and some-
one else wrote the offender’s statement. Chaib Dep. 
104:16-127:2. When other officers were assaulted, the 
offender was taken out of the general population to 
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the segregation unit, but the offender who assaulted 
her was not, except for two days in his own cell before 
his hearing. Chaib Dep. 104:16-127:2. These facts are 
evidence of the different treatment of similarly sit-
uated employees for the hostile work environment 
claim, the disparate treatment claim, and the retalia-
tion claim. Those claims do not require evidence of 
the different treatment of similarly situated employ-
ees, but such evidence is evidence of liability.  

 The Seventh Circuit recognized the ambiguous 
statements in the poor evaluation about difficulty in 
personal relationships, but the Seventh Circuit failed 
to consider the evidence that the statement about dif-
ficulty in interpersonal relationships was based on 
complaints of discrimination, threats to file sexual 
harassment charges and failure to train her. App. 23, 
65-72; Dkt. 78-2, pp. 21-22. Again, the Seventh Cir-
cuit failed to follow the Tolan standards for viewing 
the evidence on summary judgment.  

 After the employer gave Chaib a reprimand 
involving failure to train, a reprimand for threats to 
file sexual harassment charges, a poor evaluation 
based on the reprimands, and two work improvement 
plans based on the poor evaluation, refusal to trans-
fer her based on the poor evaluation and two work 
improvement plans, told Ms. Chaib that no one 
trusted her and that she was a snitch, failed to assist 
Ms. Chaib causing her to fear for her safety, and al-
lowed Ms. Chaib to suffer a sexual assault causing 
her to be close to a nervous breakdown and to have 
increasing fear for her safety, Ms. Chaib suffered the 
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additional adverse employment action of a construc-
tive discharge which was the culmination of the sex-
ual harassment, discrimination, and retaliation. See, 
e.g., Pennsylvania State Police v. Suders, 542 U.S. 
129, 147-148 (2004). After Chaib resigned, the email 
from an officer to the captain of all custody officers 
confirmed the retaliatory attitude toward Chaib by 
stating: “And there was much rejoicing in the land.” 
Dkt. 78-4, Aug. 15, 2011 email, p. 896. The employer 
provided no relief to Chaib, and instead, rejoiced 
when she resigned.  

 The Seventh Circuit’s clear misstatement of the 
standards for summary judgment is compounded by 
the Seventh Circuit’s higher causation standard 
claims that do not involve mixed motive for retalia-
tion than for discrimination claims. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The Court should grant the petition for a writ of 
certiorari and reverse the decision of the Seventh 
Circuit Court of Appeals. In the alternative, the Court 
should vacate the judgment through summary dispo-
sition and remand the case to the United States 
Court of Appeals for the Seventh Circuit for further 
consideration in light of the new decision of the Court 
in Tolan v. Cotton, 134 S.Ct. 1861 (2014), which was 
rendered after both the opinion of the Court of Ap-
peals and after the denial of rehearing by the Court of 
Appeals.  
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 The Court granted the writ of certiorari and re-
manded the case of Thomas v. Nugent, 2014 WL 
235065 (2014) to the Fifth Circuit for further consid-
eration in light of Tolan v. Cotton. The Chaib decision 
of the Seventh Circuit is more in violation of the 
motion for summary judgment standards in Tolan v. 
Cotton than the violations in either Tolan v. Cotton or 
Thomas v. Nugent. The Seventh Circuit’s decision in 
Chaib and the Seventh Circuit’s denial of rehearing 
en banc were both after the Court’s decision in Tolan 
v. Cotton. The Seventh Circuit did not have an oppor-
tunity to consider the Court’s decision in Tolan v. 
Cotton. The Seventh Circuit should have an oppor-
tunity to consider the Court’s decision in Tolan v. 
Cotton to correct the Seventh Circuit’s standards.  

Respectfully submitted, 
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KAPALA, District Judge. 

 Appellant, Nora Chaib, sued her former employ-
er, the State of Indiana, alleging employment discrim-
ination and retaliation. In particular, Chaib, who is a 
female United States citizen of French national 
origin, alleges that, while working as a corrections 
officer for the Indiana Department of Correction 
(“IDOC”), she was subjected to discrimination and a 
hostile work environment on the basis of her gender 
and national origin in violation of Title VII, 42 U.S.C. 

 
 * The Honorable Frederick J. Kapala of the United States 
District Court for the Northern District of Illinois, sitting by 
designation. 
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§ 2000e et seq. Chaib also claims the IDOC retaliated 
against her when she complained of her co-workers’ 
alleged harassment. The district court granted sum-
mary judgment to the IDOC on all of Chaib’s claims, 
which she has appealed to this Court. For the reasons 
that follow, we affirm. 

 
I. BACKGROUND1 

 Chaib was born in France in 1957. In 1986, she 
married an American and immigrated to the United 
States. She became a naturalized citizen in 1991. In 
late 2008, after six weeks of training at another 
corrections facility, Chaib began work at the Pend-
leton Correctional Facility (“PCF”), which is a maxi-
mum security prison. During her six-month 
probationary period, corrections officer Van Dine was 
assigned to be Chaib’s field training officer. 

 According to Chaib, Van Dine began making sex-
ually offensive remarks to her almost immediately. 
Chaib identified three such remarks: Van Dine alleg-
edly told her that he and his wife were interested in 
“threesomes” and asked if Chaib was likewise inter-
ested, asked her if her nipples were hard in the cold, 
and asked her whether she squatted or bent over to 
pick up objects from the floor. In his deposition, Van 
Dine admitted to discussing threesomes with another 

 
 1 Unless otherwise specified, the facts set out herein are 
drawn from Chaib’s deposition testimony and her other evi-
dence. 
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co-worker while Chaib was present, but denied mak-
ing the comment to her. Likewise, he admitted mak-
ing a comment about his own nipples being hard to a 
co-worker in Chaib’s presence, but did not address the 
question to her. There was no mention by Van Dine of 
the alleged squatting or bending over remark. 

 Shortly after the first remark, Chaib complained 
to Van Dine about his behavior. Van Dine ceased 
training Chaib from that point forward, although 
Chaib alleges that she still worked with him regular-
ly and he continued to make harassing comments. 
When pressed at her deposition to describe the fur-
ther harassment, Chaib testified that Van Dine 
criticized her work performance and instructed her to 
do her job. Chaib also testified that Van Dine made 
disparaging remarks about her French heritage, 
about French people in general, and called her a 
“snitch.” At no point during her training did Chaib 
bring Van Dine’s behavior to the attention of any 
supervisor at the IDOC. 

 Chaib completed her probationary period on May 
11, 2009, and was granted permanent status at PCF. 
Chaib alleges that she did not receive any further 
training after Van Dine removed himself as her 
training officer and, consequently, the training during 
the probationary period was insufficient. However, 
Chaib admitted that she never asked anyone to give 
her additional training. Instead she learned by 
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watching the other officers do their work2. In deposi-
tion testimony, Van Dine stated Chaib was regularly 
sent back to him for retraining because she had 
trouble with her shift supervisors, and that she 
received more training than what was required. 

 On July 15, 2010, Van Dine yelled at Chaib to do 
her job and pointed his finger in her face. After that 
incident, Chaib decided to file an internal personnel 
complaint with her supervisor referencing this latest 
encounter and the other assorted improper actions by 
Van Dine, claiming she had been subjected to treat-
ment that “bordered” on sexual harassment. In 
response, the IDOC engaged the Human Resources 
Department to conduct an investigation, which 
included interviewing Chaib, her supervisor Captain 
Taylor, Van Dine, and other officers mentioned by 
Chaib. Angela Smith, the Human Resources Manag-
er, completed the investigation on July 29, 2010, and 
issued a written report. In that report, Smith stated 
that she found no evidence to substantiate Chaib’s 
claims of harassment, but noted that there was 
evidence that Van Dine had engaged in conduct 
unbecoming a corrections officer. Accordingly, she 
recommended that Van Dine be reprimanded. How-
ever, Smith also stated that in the course of her 
investigation, she found evidence that Chaib herself 
had engaged in conduct unbecoming an officer, in-
cluding referring to co-workers as “stupid Americans,” 

 
 2 In the district court briefing, Chaib admitted she later 
received the training from a different officer in early 2010. 
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threatening co-workers that she would file sexual 
harassment charges which Smith determined were 
unwarranted, endangering her co-workers through 
negligent actions for which she had been previously 
disciplined, and being confrontational and defensive 
when given job directions. Accordingly, Smith also 
recommended that Chaib be reprimanded. Both 
recommendations were apparently accepted, as both 
Chaib and Van Dine received reprimands for their 
conduct. After Van Dine’s reprimand, he ceased any 
harassing behavior. 

 Throughout her two-and-a-half years of employ-
ment, Chaib also had a series of encounters with her 
other coworkers which she identified as discriminato-
ry. Some of these involved the co-worker showing 
overt animus towards her on account of her gender or 
French national origin, while others involved criti-
cism or negative feedback concerning Chaib’s work 
performance without having any overt connection to 
her gender or national origin but which Chaib never-
theless believed were discriminatory. Out of this 
series of encounters, three were reported to her 
employer, and following each report she had no 
further problems with the co-worker involved in the 
incident. Chaib admits that the remaining encounters 
went unreported to her superiors. 

 During her employment at PCF, Chaib received 
two work evaluations. At the end of 2009, Chaib 
received an annual evaluation that stated she was 
overall meeting the expectations of her job. However, 
she received a “does not meet” expectations rating 
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for “organizational commitment” due to a violation of 
IDOC’s leave policy during the year. Chaib made no 
objection to this evaluation. Chaib’s evaluation for 
2010 found that she was not meeting expectations on 
a number of grounds due to assorted disciplinary 
actions. It also noted that Chaib had inadequate 
knowledge of her duties, displayed difficulty with 
interpersonal relations, had difficulty completing 
tasks assigned by her supervisors, showed poor 
judgment, and failed to adequately perform in stress-
ful and emergency situations. Chaib refused to sign 
the 2010 evaluation when it was presented to her and 
alleged that the poor performance evaluation was due 
to gender and national origin bias. 

 On August 8, 2010, Chaib filed a complaint with 
the Equal Employment Opportunity Commission 
(“EEOC”), which she later amended on October 7, 
2010, complaining about her treatment at PCF. Chaib 
followed her EEOC filings with a March 2011 com-
plaint to the Indiana State Personnel Department 
denouncing her 2010 evaluation and demanding that 
it be redone. Bruce Baxter, the Director of Employee 
Relations for the department, investigated the matter 
and wrote a letter to Chaib stating that her “apprais-
al was properly administered” and that its result was 
proper. 

 In April 2011, Chaib requested a transfer to the 
Correctional Industrial Facility (“CIF”), which is 
adjacent to but outside the walls of PCF and holds 
inmates convicted of less serious crimes. The inter-
view panel recommended hiring Chaib, but she 
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ultimately was denied the transfer. Instead, CIF 
hired seven others, including two women. 

 Also in April 2011, Chaib was working in the 
“chow hall” when an inmate groped her. In her initial 
report on the incident, and initially in her deposition, 
Chaib indicated that the inmate grabbed her buttocks 
with one hand as he walked by her. In another por-
tion of her deposition, she stated instead that he “put 
his finger inside my pants – like through my pants, 
through my pants grabbed me, and I felt his hand 
inside me” and also that he grabbed her vagina. 
Nevertheless, Chaib immediately seized the inmate, 
cuffed him, and escorted him to a holding cell after 
which she filed a report. The inmate was given a 
disciplinary hearing at which Chaib was not called to 
testify, but a video of the incident was shown, her 
report was reviewed, and other testimony was taken. 
His offense was downgraded from a charge of sexual 
assault on an officer to a charge of making sexual 
gestures. The inmate was reprimanded and placed 
back in the general population, in which Chaib also 
worked. 

 In response to this episode, in May 2011, Chaib 
requested time off under the Family and Medical 
Leave Act (“FMLA”) based on stress, anxiety, and 
depression. On July 29, 2011, while still on FMLA 
leave, Chaib tendered a two-week notice and resigned 
from her position with the IDOC. In October 2011, 
Chaib filed a second EEOC complaint expanding on 
her previous complaints about her problems at PCF. 
Thereafter, Chaib filed the instant action. 
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II. DISCUSSION 

A. Standard of Review 

 We review an order granting summary judgment 
de novo. Perez v. Thorntons, Inc., 731 F.3d 699, 703 
(7th Cir.2013). Summary judgment is appropriate “if 
the movant shows that there is no genuine dispute as 
to any material fact and the movant is entitled to 
judgment as a matter of law.” Fed.R.Civ.P. 56(a); see 
also Hemsworth v. Quotesmith.Com, Inc., 476 F.3d 
487, 489-90 (7th Cir.2007). In evaluating such a 
motion, the court’s role is not to weigh the evidence 
and determine the truth of the matter, but to deter-
mine whether there is a genuine issue for trial. See 
Hemsworth, 476 F.3d at 490. The court must draw all 
reasonable inferences in the light most favorable to 
the party opposing the motion. See id. “If a party 
moving for summary judgment has properly support-
ed his motion, the burden shifts to the nonmoving 
party to come forward with specific facts showing 
that there is a genuine issue for trial.” Cincinnati Life 
Ins. Co. v. Beyrer, 722 F.3d 939, 951 (7th Cir.2013) 
(emphasis and quotation marks omitted). The non-
moving party need not meet, in the court’s eyes, the 
preponderance of the evidence standard, but must 
still provide more than a “mere scintilla” of evidence 
to show that there is a genuine issue of material fact. 
See Nat’l Inspection & Repairs, Inc. v. George S. May 
Int’l Co., 600 F.3d 878, 882 (7th Cir.2010). 
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B. Disparate Treatment Claims 

 Chaib grounds her claims for gender and nation-
al origin discrimination on a disparate treatment 
theory. To prevail, Chaib must have evidence to show 
that she was subjected to intentional discrimination 
based on either her gender or national origin. See 
Puffer v. Allstate Ins. Co., 675 F.3d 709, 717 (7th 
Cir.2012) (“Disparate impact claims require no proof 
of discriminatory motive and involve employment 
practices that are facially neutral in their treatment 
of different groups but that in fact fall more harshly 
on one group than another and cannot be justified by 
business necessity. By contrast, differential treatment 
claims, also known as disparate treatment claims, 
require plaintiffs to prove discriminatory motive or 
intent.” (citation and quotation marks omitted)); see 
also Hildebrandt v. Ill. Dep’t of Nat’l Resources, 347 
F.3d 1014, 1029 (7th Cir.2003). Although traditional-
ly plaintiffs have sought to show the existence of 
that discriminatory motive through the “direct” and 
“indirect” methods of proof, recently this Court has 
suggested we move away from the “ossified di-
rect/indirect paradigm in favor of a simple analysis of 
whether a reasonable jury could infer prohibited 
discrimination” and an adverse employment action 
based on that discrimination. Perez, 731 F.3d at 703 
(quotation marks omitted) (collecting cases). While 
this approach is being considered, the Court has 
continued to look at the factors embodied in the 
traditional tests to determine whether plaintiff has 
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succeeded in creating a genuine issue of material fact. 
See id. at 703-11. 

 Under the indirect method, a plaintiff has to first 
establish a prima facie case by providing evidence 
that “(1) she is a member of the protected class; (2) 
she met her employer’s legitimate job expectations; 
(3) she suffered an adverse employment action; and 
(4) similarly situated employees outside of the pro-
tected class were treated more favorably.” Id. at 704 
(quotation marks omitted). If the plaintiff meets this 
burden, the burden then shifts to the employer to 
“introduce a legitimate, nondiscriminatory reason for 
the employment action.” Id. (quotation marks omit-
ted). If the employer does so, the burden returns to 
the plaintiff to show that the proffered reason was a 
pretext. Id. 

 Under the direct method, a plaintiff can offer 
direct evidence of discrimination, which is typically 
“an outright admission by the decisionmaker that the 
challenged action was undertaken because of the 
plaintiff ’s [protected class].” Dass v. Chi. Bd. of 
Educ., 675 F.3d 1060, 1071 (7th Cir.2012) (quotation 
marks omitted). If a plaintiff lacks direct evidence, 
the plaintiff can proceed “under the direct method 
using circumstantial evidence.” Perez, 731 F.3d at 
710. To prevail under that theory, a plaintiff has to 
“construct a convincing mosaic” that would permit a 
jury to infer intentional discrimination. Id. (quotation 
marks omitted). Typically that mosaic includes three 
categories of evidence: (1) “suspicious timing, ambig-
uous statements oral or written, and other bits and 
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pieces from which an inference” of discrimination 
could be drawn; (2) “evidence, but not necessarily 
rigorous statistical evidence, that similarly situated 
employees were treated differently”; or (3) “evidence 
that the employer offered a pretextual reason for an 
adverse employment action.” Id. at 711 (quotation 
marks omitted). 

 Chaib does not argue under either of the histori-
cal tests. Instead she subscribes to the view that we 
should “look away from the intricacies of the direct 
and indirect methods here and focus on the summary 
judgment evidence as a whole,” Good v. Univ. of Chi. 
Med. Ctr., 673 F.3d 670, 680 (7th Cir.2012). Neverthe-
less, analyzing the facts under any of the methods 
currently in use, Chaib has not presented sufficient 
evidence that would allow a reasonable jury to find 
discrimination based on disparate treatment. 

 
1. Adverse Employment Action 

 The district court found that Chaib failed to set 
out an adverse employment action which could have 
resulted from any employer discrimination. The 
requirement that a plaintiff show she suffered an 
adverse employment action as a result of her employ-
er’s alleged discrimination is an element of any Title 
VII claim, regardless of whether the claim is reviewed 
under the traditional direct/indirect framework or the 
less rigid framework our cases have recently suggest-
ed. See Morgan v. SVT, LLC, 724 F.3d 990, 995-97 
(7th Cir.2013). “While adverse employment actions 
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extend beyond readily quantifiable losses, not every-
thing that makes an employee unhappy is an action-
able adverse action.” Nagle v. Vill. of Calumet Park, 
554 F.3d 1106, 1116 (7th Cir.2009) (quotation marks 
omitted). “[A]lthough the definition of an adverse 
employment action is generous, an employee must 
show some quantitative or qualitative change in the 
terms or conditions of his employment or some sort of 
real harm.” Id. at 1116-17 (quotation marks omitted). 
In an effort to show that the district court erred, 
Chaib identifies the following as adverse employment 
actions resulting from her employer’s alleged discrim-
ination: (1) that she was denied training, (2) that her 
request to transfer to CIF was rejected, and (3) that 
she received a poor evaluation. 

 This Court has concluded that a failure or refusal 
to train an employee based on that employee’s mem-
bership in a protected class is an adverse action. See, 
e.g., Malacara v. City of Madison, 224 F.3d 727, 729 
(7th Cir.2000). Here, Chaib claims that she had a 
sexually charged personal conflict with Van Dine, and 
because of this he did not provide the training she 
was allegedly due during her probationary period. 
However, Chaib admits she never told her employer 
that she was not receiving the required training from 
her co-worker Van Dine. Even in her personnel com-
plaint against Van Dine, she did not mention her lack 
of training. Her employer cannot be said to have 
taken an adverse action against her of which it was 
unaware. Furthermore, in her briefing to the district 
court, Chaib admitted that she did receive all of the 
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probationary training, just not until February 2010 
under an officer named Tim Dinkins. (See Pl. Br. in 
Opp’n to Summ. J. 30 (“The training that all employ-
ees must have completed before permanent status is 
granted was not given to Plaintiff until February 
2010 by Tim Dinkins after Van Dine did not want to 
train Plaintiff.” (emphasis added)).) Thus, even if the 
employer somehow gained notice of Chaib’s lack of 
training – and the record is silent on when or if that 
happened – the issue was remedied and Chaib failed 
to provide any evidence that any delay between that 
notice and the receipt of training caused any change 
in the terms or conditions of her employment. Accord-
ingly, even under her own version of the facts, Chaib 
received all the training she was due and her employ-
er had no notice to the contrary. 

 Chaib next argues that the refusal to transfer her 
to CIF was an adverse employment action. Chaib 
concedes that her duties, salary, and career opportu-
nities were not affected by the failure to transfer her. 
Instead, she contends that the transfer would have 
resulted in a significant change in the terms of her 
employment, notwithstanding her concession, be-
cause she would have (1) worked with inmates im-
prisoned for less serious offenses who “would have 
been easier to work with” and (2) been out of the 
hostile work environment at PCF. 

 There is insufficient factual support in the record 
for the first contention because there is no evidence 
that inmates at CIF are easier to work with. The only 
information offered by Chaib concerning that facility 
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is her statement that the inmates housed there have 
been convicted of less serious offenses, but Chaib 
points to no evidence in the record from which any 
further conclusions can be drawn. Although it is 
plausible to infer that an inmate held at a less-secure 
prison may be more docile, pose less danger, and 
cause less stress, it is equally plausible to infer that 
there are fewer institutional restraints on the prison-
ers and a greater inmate-to-staff ratio which, not-
withstanding Chaib’s request to be transferred, 
invites the inference that working at CIF would be 
more difficult and culminate in an increase of danger 
and stress3. Without concrete evidence showing that 
the terms and conditions of working at CIF are 
superior, rather than relying on bare conjecture, 
Chaib has not met her burden. Additionally, just 

 
 3 Plaintiff ’s evidentiary burden on this issue is consistent 
with the normal summary judgment procedure – Chaib should 
simply have come forward with some evidence to support her 
presumption that working at CIF would be materially superior 
in some measurable way to working at PCF. For example, she 
could have offered affidavit evidence from at least one guard 
who had worked at both, other statistical data which would 
permit an inference that CIF was safer or less stressful, or any 
other evidence which would permit a jury to find in her favor. 
Nevertheless, Chaib has advanced no evidence on this point. See 
Goodman v. Nat’l Sec. Agency, Inc., 621 F.3d 651, 654 (7th 
Cir.2010) (“We often call summary judgment the ‘put up or shut 
up’ moment in litigation, by which we mean that the non-moving 
party is required to marshal and present the court with the 
evidence she contends will prove her case. And by evidence, we 
mean evidence on which a reasonable jury could rely.” (citations 
omitted)). 
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because Chaib subjectively considered a transfer to 
have been a more ideal fit or personally advantageous 
does not render its rejection adverse. See Oest v. Ill. 
Dep’t of Corr., 240 F.3d 605, 613 (7th Cir.2001) (“We 
have noted, however, that not everything that makes 
an employee unhappy is an actionable adverse action. 
Otherwise, minor and even trivial employment ac-
tions that an employee did not like would form the 
basis of a discrimination suit.” (alteration and quota-
tion marks omitted)). 

 The second contention presumes the existence of 
a hostile work environment, which, as set out below, 
fails as a matter of law. See infra Section II.C. Thus, 
since the transfer would not have resulted in a tangi-
ble benefit to Chaib, and her subjective preference for 
the job is not sufficient to show an adverse employ-
ment action, the employer’s refusal to transfer her 
cannot be a basis for liability. 

 Finally, Chaib cannot show an adverse employ-
ment action by pointing to her 2010 poor performance 
evaluation. This Court has never held, and in fact has 
explicitly rejected, that poor performance reviews 
alone can be the basis for a finding of an adverse 
employment action by the employer. See Smart v. 
Ball State Univ., 89 F.3d 437, 441-42 (7th Cir.1996) 
(“Looking to the facts of the case before us, in the 
light most favorable to [plaintiff ], we can only con-
clude that the evaluations alone do not constitute an 
actionable adverse employment action. . . .”); see also 
Oest, 240 F.3d at 613. Chaib cites to generic lan-
guage from other cases, but presents no persuasive 
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argument for overruling Smart or Oest, or differenti-
ating the performance review in this case from those 
in Smart or Oest. Because Chaib has failed to identify 
an adverse employment action, her claims for gender 
and national origin discrimination fail and the dis-
trict court correctly granted summary judgment on 
those claims. 

 
2. Proof of Discriminatory Intent 

 The district court additionally found that Chaib 
failed to sufficiently show the necessary discrimina-
tory intent from her employer to prove Title VII 
discrimination. See Hildebrandt, 347 F.3d at 1029 
(“Proof of intentional discrimination is required under 
a disparate treatment analysis.” (quotation marks 
omitted)). 

 In its decision, the district court correctly noted 
that Chaib failed to identify any similarly situated 
individuals outside of her protected class who were 
treated more favorably. To create an inference of 
discriminatory intent, the indirect method requires 
the identification of similarly situated comparators 
because “[a]ll things being equal, if an employer takes 
an action against one employee in a protected class 
but not another outside that class, one can infer 
discrimination. The similarly situated prong estab-
lishes whether all things are in fact equal.” Perez, 731 
F.3d at 704 (alteration and quotation marks omitted). 
Here, Chaib has not shown that any nonfemale, non-
French individual was subject to different treatment 
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than the treatment of which she complains. None of 
the parties claim that similarly situated comparators 
were unavailable. The record makes it clear that PCF 
is a large maximum security facility which employs 
many corrections officers. We may safely conclude 
that this population included many individuals who 
were neither female nor of French national origin. 
Thus, without similarly situated comparators, no 
inference of discrimination arises and Chaib’s dispar-
ate treatment claims fail under the indirect method. 

 Similarly, Chaib’s claims do not pass muster 
under the direct method. She points out a number of 
actions she labels as adverse – the failure to train, 
refusal to transfer, and the poor performance evalua-
tion – and certainly several incidents of boorish 
treatment by her co-workers, but she lacks any 
admission or statement by her employer, direct or 
ambiguous, that suggests that the actions she labels 
as adverse were motivated, even in part, on account 
of her gender or national origin. Instead, Chaib relies 
entirely on vague circumstantial evidence to show 
that she faced discrimination based on her gender or 
French national origin. However, even under the 
broad “convincing mosaic” direct test, Chaib fails to 
show any sufficiently suspicious timing, differently 
treated co-workers, or any treatment from any deci-
sion maker at the IDOC which would permit a rea-
sonable jury to make an inference of discriminatory 
intent. 

 Finally, even stepping back from the traditional 
tests into the broader totality-based view recently 
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suggested by this Court, Chaib has not identified 
anything in the record not already covered by the 
traditional tests which would permit a reasonable 
jury to find that the adverse employment actions 
identified by Chaib occurred on account of her gender 
or national origin. 

 Therefore, because Chaib has also failed to 
provide sufficient evidence to link any such action to 
her gender or national origin, this Court affirms the 
district court’s grant of summary judgment as to 
Chaib’s claims for discrimination under Title VII 
based on disparate treatment. 

 
C. Hostile Work Environment 

 “Title VII prohibits the creation of a hostile work 
environment.” Vance v. Ball State Univ., 570 U.S. ___, 
133 S.Ct. 2434, 2440, 186 L.Ed.2d 565 (2013). In 
order to prevail on such a claim, a “plaintiff must 
show that the work environment was so pervaded by 
discrimination that the terms and conditions of 
employment were altered.” Id. 

 To avoid summary judgment on a hostile work 
environment claim, a plaintiff must provide sufficient 
evidence to create a genuine issue of material fact as 
to four elements: (1) the work environment must have 
been both subjectively and objectively offensive; (2) 
her gender or national origin must have been the 
cause of the harassment; (3) the conduct must have 
been severe or pervasive; and (4) there must be a 
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basis for employer liability. See Milligan v. Bd. of Trs. 
of S. Ill. Univ., 686 F.3d 378, 383 (7th Cir.2012). 

 We need not address the first three prongs of the 
hostile work environment analysis, as the district 
court correctly determined that there is no basis for 
employer liability in any of the alleged incidents of 
harassment to satisfy the fourth prong. There is no 
dispute that in this case all of the harassment identi-
fied by Chaib came from co-workers rather than 
supervisors. An employer is only liable for harass-
ment from an employee’s co-workers if it was negli-
gent in its response to the harassment. See Vance, 133 
S.Ct. at 2439 (“Under Title VII, an employer’s liabil-
ity for such harassment may depend on the status of 
the harasser. If the harassing employee is the victim’s 
co-worker, the employer is liable only if it was negli-
gent in controlling working conditions.”). Here, there 
were only a few incidents of alleged harassment 
which Chaib brought to the attention of the IDOC: 
she complained about Van Dine’s behavior and three 
other co-worker comments. After each of these com-
plaints, however, Chaib had no further problems with 
any of those officers. Indeed, Chaib points to no 
evidence in the record which establishes that, after 
reporting a co-worker to her supervisors, she ever had 
a subsequent problem with that individual. No rea-
sonable jury could say that her employer was negli-
gent for failing to correct her co-workers’ behavior 
when it apparently corrected all of the behavior she 
reported. 
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 As to the inmate groping incident, this Court has 
previously held that an inmate’s rape of a female 
correctional facility employee can support a finding of 
a hostile work environment, but only where the 
employer was aware of the risk of the attack and was 
negligent in preventing it. See Erickson v. Wis. Dep’t 
of Corr., 469 F.3d 600, 606 (7th Cir.2006). In Erickson, 
this Court applied the standard used for protecting 
an employee against co-worker harassment to a 
circumstance where a female corrections employee 
(but not a guard) put her employer on notice by 
reporting the possibility of a future inmate sexual 
assault. See id. at 605-06. Here, however, Chaib has 
presented no evidence that her employer was aware 
of any threat greater than the threat that is inherent 
to the position of corrections officer posed by the 
inmate who assaulted her. Chaib, instead, presses 
that the IDOC was negligent for releasing the inmate 
back into the general population, where she worked, 
without sufficient punishment4. The fact remains, 
however, that once the IDOC became aware of the 
harassment from the inmate, it disciplined him, albeit 
not as harshly as Chaib believes was appropriate, and 

 
 4 The record is not entirely clear as to how much punish-
ment the inmate received. It appears, based on the documents 
concerning his hearing, that he was held in segregation for at 
least two days. However, Chaib testified that he was never held 
in segregation, although Chaib failed to set out the basis for her 
personal knowledge for that testimony. Nevertheless, whatever 
may have been his punishment, it is clear Chaib believes it to 
have been insufficient. 
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he never repeated that behavior or any other harass-
ing behavior towards Chaib. Nor was the response so 
lax such that any other inmate assaulted, or other-
wise acted inappropriately towards, Chaib (and Chaib 
pointed to no place in the record where she expressed 
any fear of future assault). Although Chaib did not 
work at the IDOC for long following the inmate’s 
discipline, no reasonable jury could find that the 
IDOC was negligent in how it addressed the problem 
when its response was successful in eliminating the 
behavior. 

 In summary, Chaib has failed to create a genuine 
issue of material fact as to her hostile work environ-
ment claims because, as the district court correctly 
found, she failed to set out a basis for employer 
liability. Consequently, the district court’s grant of 
summary judgment as to the hostile work environ-
ment claims is affirmed. Finally, since Chaib has not 
shown that her employer was responsible for a hostile 
work environment, she has also failed to offer suffi-
cient evidence to support her claims of constructive 
discharge, which requires a stronger showing. See 
Porter v. Erie Foods Int’l, Inc., 576 F.3d 629, 639 (7th 
Cir.2009). 

 
D. Retaliation 

 This leaves only the district court’s grant of 
summary judgment as to Chaib’s claim for retalia-
tion. In addition to forbidding discrimination directly, 
Title VII also forbids employers from retaliating 
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against employees by taking adverse employment 
actions for complaining about prohibited discrimina-
tion. See Humphries v. CBOCS W., Inc., 474 F.3d 387, 
404 (7th Cir.2007). The showing a plaintiff must 
make to set out an adverse employment action re-
quired for a retaliation claim is lower than that 
required for a discrimination claim; a plaintiff must 
only show that the employer’s action would cause a 
“reasonable worker” to be dissuaded from making or 
supporting a charge of discrimination. Burlington N. 
& Santa Fe Ry. Co. v. White, 548 U.S. 53, 68, 126 
S.Ct. 2405, 165 L.Ed.2d 345 (2006) (quotation marks 
omitted). Even with that lower standard, “petty 
slights, minor annoyances, and simple lack of good 
manners” do not suffice. Id. However, the Supreme 
Court has recently provided that “Title VII retaliation 
claims must be proved according to traditional prin-
ciples of but-for causation, not the lessened causation 
test” applicable to gender or national origin discrimi-
nation claims. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 
570 U.S. ___, 133 S.Ct. 2517, 2533, 186 L.Ed.2d 503 
(2013). “This requires proof that the unlawful retalia-
tion would not have occurred in the absence of the 
alleged wrongful action or actions of the employer.” 
Id. 

 There is no question that Chaib engaged in 
protected activity in her complaints to her employer, 
but she has not set out the evidence necessary to 
meet the causation requirement. Although she com-
plained of various forms of discrimination to her 
employer on a number of occasions, none of the 
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adverse employment actions identified by plaintiff – 
the alleged failure to train, the denial of her transfer 
to CIF, and the poor performance review – have been 
tied to those complaints in any way. Chaib admitted 
that she never complained about her lack of training 
to her supervisors. There is nothing at all in the 
denial of her transfer to CIF that suggests it was as a 
result of her complaints. And the poor performance 
review lacks any indication that it would not have 
been issued but for her complaints (although it does 
have some ambiguous statements concerning inter-
personal relationships).5 

 We, however, note an additional argument for 
retaliation which can be based on the July 29, 2010 
investigation report by Ms. Smith. Following Smith’s 
recommendation in the report, both Chaib and Van 
Dine were reprimanded for their behavior as unbe-
coming an officer. However, even though the report 
explicitly considered Chaib’s threats of reporting 
others for sexual harassment as part of its recom-
mendation for the reprimand, that reprimand is 
insufficient to serve as an adverse employment ac-
tion. See Lloyd v. Swifty Transp., Inc., 552 F.3d 594, 

 
 5 The performance review for the year 2010, wherein Chaib 
was given an overall “Does Not Meet Expectations” rating, 
stated that she “displays difficulty with interpersonal relations 
which effects [sic] her ability to preform [sic] as a team member” 
and “displays difficulty with interpersonal relations which 
effects [sic] her ability to preform [sic] as a team.” But Chaib 
falls far short of establishing the causation threshold required to 
link those comments to her protected activities. 
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602 (7th Cir.2009). “Even under the more generous 
standard that governs retaliation claims,” a repri-
mand “without more” is not an adverse employment 
action. Johnson v. Cambridge Industries, Inc., 325 
F.3d 892, 902 (7th Cir.2003). Here, as in Johnson, 
Chaib “made no effort to show how it affected [her] 
employment from that time forward.” Id. Nor has she 
made any argument explaining how a reasonable 
worker would be dissuaded by the reprimand from 
complaining about discrimination. Therefore, she has 
not carried her burden to show that a reasonable jury 
could find that the reprimand was materially ad-
verse. Thus, the Court affirms the district court’s 
grant of summary judgment as to Chaib’s retaliation 
claim. 

 
III. CONCLUSION 

 The district court correctly granted summary 
judgment to defendant as to each of Chaib’s claims. 
Therefore, we AFFIRM. 
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 The judgment of the District Court is AFFIRMED, 
with costs, in accordance with the decision of this 
court entered on this date. 
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ENTRY ON DEFENDANT’S MOTION 

FOR SUMMARY JUDGMENT 

TANYA WALTON PRATT, District Judge. 

 This matter is before the Court on Defendant the 
State of Indiana’s (the “State”) Motion for Summary 
Judgment. Plaintiff, Nora Chaib (“Ms.Chaib”), filed 
this action against her former employer, the Indiana 
Department of Correction (“IDOC”), an agency of the 
State alleging employment discrimination and retali-
ation. Specifically, Ms. Chaib alleges she was discrim-
inated against on the basis of her sex and national 
origin in violation of Title VII of the Civil Rights Act 
of 1964. In addition, she alleges the IDOC retaliated 
against her after she complained about the discrimi-
natory conduct. The State argues it is entitled to 
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summary judgment on all of Ms. Chaib’s federal 
claims because she has not established the necessary 
elements required by Title VII and her complaints 
amount to only petty workplace comments. Further-
more, the State contends the IDOC did not retaliate 
against Ms. Chaib. For the reasons stated below, the 
State’s Motion for Summary Judgment (Dkt.54) is 
GRANTED. 

 
I. BACKGROUND 

A. Ms. Chaib’s Work History 

 As the summary judgment standard requires, the 
undisputed facts and the disputed evidence are 
presented in the light reasonably most favorable to 
Ms. Chaib as the non-moving party. Ms. Chaib was 
born in France. She immigrated to the United States 
in 1986 and became a naturalized United States 
citizen in 1991. On November 12, 2008, Ms. Chaib 
began working as a correctional officer at Pendleton 
Correctional Facility (“Pendleton”), a maximum 
security prison. As a correctional officer, her duties 
included supervising offenders, securing offenders in 
their cells, monitoring offender work, and making 
sure offenders adhere to their schedules. As required, 
Ms. Chaib participated in six-weeks of classroom 
instruction at the New Castle Correctional Facility 
followed by training with a field training officer, 
during a six-month probationary period. Ms. Chaib 
received on-site training at Pendleton from various 
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trainers, including Field Training Officer Leonard 
Van Dine (“Officer Van Dine”). 

 
B. Ms. Chaib’s Interactions with Officer Van 

Dine During Her Probationary Period 

 In November 2008, Ms. Chaib began her six-
month probationary training period with Officer Van 
Dine as her trainer. Almost immediately, Officer Van 
Dine made sexually offensive comments to Ms. Chaib. 
On one occasion, Officer Van Dine made the sexually 
suggestive remark that he and his wife liked to have 
“threesomes” and inquired if Ms. Chaib “liked three-
somes” as well. Ms. Chaib told Officer Van Dine that 
she did not like the way that he talked to her, and 
shortly thereafter, Officer Van Dine removed himself 
as her training officer. However, during her six-month 
probationary period, Ms. Chaib would still have 
frequent contact with Officer Van Dine in a part of 
the Pendleton facility known as I Complex and Of-
ficer Van Dine continued to make sexually offensive 
comments. Specifically, in a second encounter, Officer 
Van Dine asked her “Do you [sic] nipple get hard yet?” 
when she was working outside in the cold weather 
during her shift. Ms. Chaib also recalled a third 
incident with Officer Van Dine, where he asked her 
“do you bend over when you pick up something or do 
you squat?” These instances of sexual harassment 
occurred between November 2009 and January 2010. 
Additionally, Ms. Chaib testified that Officer Van Dine 
frequently harassed her about her work performance, 
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cursed at her and made the comment “do your fuck-
ing job.” 

 At the time these incidents occurred, Ms. Chaib 
did not report Officer Van Dine’s harassing conduct to 
her direct supervisor. Instead, she waited until July 
15, 2010 when she reported her complaints regarding 
Officer Van Dine’s offensive comments in a memoran-
dum to Lieutenant Eric Weston (“Lt.Weston”). In 
response, Lt. Weston referred Ms. Chaib to the Hu-
man Resources office to file a formal complaint 
against Officer Van Dine. Ms. Chaib admitted that 
she did not follow the proper channel of command in 
reporting her complaint claiming that she could not 
locate her supervising officer at the time. After filing 
a formal complaint, the Human Resources depart-
ment investigated the harassment claims. On July 
29, 2010 the Human Resource investigator concluded 
that while Ms. Chaib’s specific allegations could not 
be substantiated, the investigation did substantiate 
that Officer Van Dine “participate[d] in conduct 
unbecoming of an Officer.” Additionally, the investiga-
tion substantiated unprofessional and inappropriate 
behavior on Ms. Chaib’s part. Specifically, the inves-
tigation concluded that Ms. Chaib would occasionally 
threaten co-workers with harassment charges, would 
not accept responsibility for her actions, and would 
exhibit argumentative behavior when asked to per-
form certain tasks. As such, the Human Resources 
manager recommended to the assistant superinten-
dent of operations that both Ms. Chaib and Officer Van 
Dine receive written reprimands for unprofessional 
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conduct. After Officer Van Dine was reported and 
reprimanded, Ms. Chaib had no further contact and 
no further instances of sexual harassment from 
Officer Van Dine. 

 
C. Ms. Chaib Files Multiple Complaints 

Alleging Harassing Behavior 

 On May 11, 2009, Ms. Chaib successfully com-
pleted her six-month probationary period at Pend-
leton. On September 9, 2009 she was given a letter of 
reprimand in lieu of a one day suspension for viola-
tion of the facility’s leave policy. While Ms. Chaib 
received satisfactory performance evaluations at the 
end of 2009, she began to receive multiple discipli-
nary action notices from the assistant superintendent 
in 2010. In particular, on February 26, 2010, the 
assistant superintendent issued Ms. Chaib a discipli-
nary action letter for failing to follow facility proce-
dure by leaving the shake down area without being 
“pat searched.” As a consequence for not taking part 
in the pat down search, the assistant superintendent 
issued Ms. Chaib a letter of reprimand in lieu of a one 
day suspension. Ms. Chaib received a second discipli-
nary action notice on March 9, 2010 for taking leave 
time on February 25, 2010 beyond the time she had 
available. On April 8, 2010, Ms. Chaib received a 
third disciplinary action notice from the assistant 
superintendent for allowing a “Red Tag” offender to 
roam the cell house unsecured. However, no discipli-
nary action was taken against Ms. Chaib for the “Red 
Tag” incident because after an investigation was 
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completed, it could not be determined if the offender’s 
cell was properly labeled. Ms. Chaib received a fourth 
disciplinary action notice on May 17, 2010 as she 
violated a workplace policy when she unlocked a 
disciplinary segregation offender’s cell door without 
first securing the offender. As a result, the unre-
strained offender assaulted another correctional 
officer in the immediate area. For this incident, the 
assistant superintendent issued Ms. Chaib a letter of 
reprimand in lieu of a three day suspension. 

 In response to these disciplinary action notices, 
Ms. Chaib filed at least one appeal to the facility 
pursuant to workplace policy and several memoran-
dums to Captain Taylor, a supervising officer. See Pl. 
Dep. Ex. 6, Dkt. 78-2 at 10. In those memorandums, 
Ms. Chaib claims that many of the disciplinary action 
notices she received were a result of being poorly 
trained by other correctional officers or not being 
familiar with certain rules specific to certain areas 
within Pendleton. Ms. Chaib alleges she was given 
some of the notices of disciplinary action because she 
complained of discrimination. In particular, Ms. 
Chaib complained of discrimination on April 8, 2010 
when she sent a complaint to Captain Taylor alleging 
that Officer Pickett had told an offender to approach 
her on or around April 3, 2010 and ask her “if French 
people shave their underarms, legs and pubic hair.” 
See Pl.Ex. 9, Dkt. 78-2 at 19. After she reported the 
comments to Captain Taylor, Ms. Chaib had no fur-
ther problems with Officer Pickett. See Dkt. 78-1 at 
29. 
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 On another occasion, correctional officer, David 
Hancock, called Ms. Chaib a bitch and told her, 
“Speak English. You’re French. You don’t speak 
English.” See Dkt. 78-1 at 51:16-19. Then another 
correctional officer told her “If you don’t like it, you 
should go back to France.” See Dkt. 1 at 5. Additional-
ly, Sergeant Cooper frequently told Ms. Chaib that 
she needed to speak better English and complained 
that she did not know her job. Ms. Chaib continued to 
complain to Human Resources and Captain Taylor 
that other correctional officers, both male and female 
would often use profane language in her presence, 
say she was lazy and occasionally they would curse 
and yell at her to do her job correctly in front of the 
offenders. Ms. Chaib believes the correctional officers 
would say and do these things because they did not 
want females to work at the cell house and because 
she did not fluently speak English. On August 12, 
2010, in response to numerous complaints of harass-
ment, a report was issued which stated, “an investi-
gation into your allegations of harassment was 
conducted and the allegations could not be substanti-
ated or supported, however the investigation did 
substantiate unprofessional conduct and inappropri-
ate behavior on your part.” On August 8, 2010, Ms. 
Chaib filed a Charge of Discrimination with the 
Equal Employment Opportunity Commission 
(“EEOC”), and an amended Charge of Discrimination 
was filed on October 7, 2010. 
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D. Ms. Chaib’s Performance Evaluations 

 On December 27, 2010, Ms. Chaib’s work perfor-
mance was reviewed by her supervisors for the work 
period between January and December 2010. Her 
supervisors reported that Ms. Chaib did not meet the 
minimum standards of performance. Specifically, the 
appraisal report indicated that Ms. Chaib failed to 
meet at least two performance expectation goals 
related to safety and security. Under IDOC policy, an 
employee’s failure to meet any performance and 
expectation goal may result in the employee being 
placed on a work improvement plan. In light of the 
substandard performance report, Ms. Chaib was 
placed under a 90 day work improvement plan from 
January 1 until April 1, 2011. In response, Ms. Chaib 
filed a complaint with the Indiana State Personnel 
Department (“Personnel Department”) where she 
claimed her work performance appraisal was not 
timely and her appraisal report was incorrect. Ms. 
Chaib requested that her supervisor re-evaluate her 
and set aside the work improvement plan. Her re-
quests were denied. Then, in March 2011, the assis-
tant superintendent reissued a second work 
improvement plan for Ms. Chaib because she had not 
completed the first plan. Ms. Chaib disagreed with 
the administration of both work improvement plans 
and did not sign either of the plans’ corresponding 
forms. In addition, Ms. Chaib filed a second complaint 
with the Personnel Department, alleging that her 
employer failed to evaluate her every 30 days and 
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failed to meet with her once a month, as required 
under the work improvement plan. 

 In April 2011, Ms. Chaib requested a transfer to 
the Correctional Industrial Facility (“CIF”) at Pend-
leton, a facility which housed less serious offenders. 
The interview panel issued a recommendation “for 
hire” for the position of correctional officer trainee. 
However, Ms. Chaib’s transfer was denied by the 
superintendent, and the CIF hired seven other 
individuals, including two women, for the positions. 
Ms. Chaib claims the hired workers had less experi-
ence than she had for the positions. 

 In July 2011, Ms. Chaib was ordered to work in a 
section of Pendleton referred to as OSD Level 1. 
While working in this area, she encountered “odors 
she was physically allergic to” and became ill and 
passed out. Ms. Chaib was treated in the infirmary 
and later assigned back to the area which had the 
unpleasant odor. After she had a nose bleed, she was 
allowed a permanent change of location. 

 
E. Ms. Chaib Resigns from Her Position 

as a Correctional Officer 

 On April 23, 2011, Ms. Chaib was exiting one of 
the dining halls in the facility when she passed by an 
offender who proceeded to grab her buttocks. Imme-
diately, Ms. Chaib turned around, identified the 
offender, cuffed him and placed him in a holding cell. 
Thereafter, Ms. Chaib filed a conduct report describ-
ing the incident. She described that the offender 
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“grabbed her buttocks” which constituted nonconsen-
sual contact of a sexual nature against a staff person. 
See Dkt. 77-3 at 16. Ms. Chaib filed a written report 
of conduct regarding the offender’s actions stating the 
offender grabbed her buttocks and the offender was 
charged with violation of Code 204, a Class B offense 
for “Abusive Sexual Contact Against Staff.1” During 
the investigation of the incident, the offender was 
confined to the segregation unit for two days. Ms. 
Chaib believes the investigation and punishment 
were inadequate as the offender was released back 
into general population after being found guilty of a 
lesser charge, violation of Code 302 “Sexual Ges-
tures,” a Class C offense. Thereafter, Ms. Chaib 
became stressed over the situation, fearful for her 
safety and found it difficult to perform her normal 
duties. In May 2011, Ms. Chaib applied for leave 
under the Family Medical Leave Act (“FMLA”) citing 
stress disorder, anxiety, and depression. On July 29, 
2011, while still on leave, Ms. Chaib tendered a two 
week notice of resignation to her employer and offi-
cially resigned from the IDOC. On October 18, 2011, 
she filed a second Charge of Discrimination with the 
EEOC. Additional facts are added below as needed. 
  

 
 1 In her deposition (Dkt. 78-1 at 31) Ms. Chaib testified the 
offender put his finger “inside my pants-like through my pants, 
through my pants grabbed me, and I felt his hand inside me”, 
however in her written statement and report given at the time 
the incident occurred, she indicates only that the offender 
“grabbed my buttocks”. 
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II. LEGAL STANDARD 

 Federal Rule of Civil Procedure 56 provides that 
summary judgment is appropriate if “the pleadings, 
depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment 
as a matter of law.” Hemsworth v. Quotesmith. Com, 
Inc., 476 F.3d 487, 489-90 (7th Cir.2007). In ruling on 
a motion for summary judgment, the court reviews 
“the record in the light most favorable to the nonmov-
ing party and draw[s] all reasonable inferences in 
that party’s favor.” Zerante v. DeLuca, 555 F.3d 582, 
584 (7th Cir.2009) (citation omitted). However, “[a] 
party who bears the burden of proof on a particular 
issue may not rest on its pleadings, but must affirma-
tively demonstrate, by specific factual allegations, 
that there is a genuine issue of material fact that 
requires trial.” Hemsworth, 476 F.3d at 490 (citation 
omitted). “In much the same way that a court is not 
required to scour the record in search of evidence to 
defeat a motion for summary judgment, nor is it 
permitted to conduct a paper trial on the merits of a 
claim.” Ritchie v. Glidden Co., 242 F.3d 713, 723 (7th 
Cir.2001) (citation and internal quotations omitted). 
“[N]either the mere existence of some alleged factual 
dispute between the parties nor the existence of some 
metaphysical doubt as to the material facts is suffi-
cient to defeat a motion for summary judgment.” 
Chiaramonte v. Fashion Bed Group, Inc., 129 F.3d 
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391, 395 (7th Cir.1997) (citations and internal quota-
tions omitted). 

 
III. DISCUSSION 

 Ms. Chaib seeks to recover damages under Title 
VII, 42 U.S.C. § 2000e, on the basis of sex and na-
tional origin discrimination and retaliation. Specifi-
cally, she alleges that employees of the State 
intentionally discriminated against her because she is 
female and of French origin. Ms. Chaib alleges the 
constant discriminatory acts she was exposed to while 
working for the State contributed to the formation of 
a hostile work environment that led to her construc-
tive discharge in violation of Title VII. And she alleg-
es the State retaliated against her for engaging in a 
statutorily protected activity when she complained 
about the discrimination. The Court will address each 
of these claims in turn. 

 
A. The State’s Evidentiary Objections 

 As an initial matter, the Court will address the 
State’s objections to a number of Ms. Chaib’s designa-
tions and exhibits. To begin, the State argues the 
designated exhibits attached to Ms. Chaib’s response 
brief should be disregarded because many were not 
actually introduced or used at any deposition during 
litigation. In addition, the State objected to several of 
Ms. Chaib’s remaining exhibits on the grounds that 
they contain “an amalgam of hearsay, speculation, 
and irrelevant information”. See Defs. Reply Br., Dkt. 
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80; Stagman v. Ryan, 176 F.3d 986, 995 (7th Cir.1999) 
(affirming the lower court’s ruling excluding an 
affidavit when the affidavit included hearsay, specu-
lation, and scant foundation). 

 First, the State objects to the six depositions 
designated by Ms. Chaib as evidence arguing that she 
did not provide specific descriptions or page numbers 
of these depositions and, as such, the evidence should 
be disregarded. The State asserts that because Ms. 
Chaib did not identify with particularity the relevant 
portions of each deposition, the Court should disre-
gard her evidence and use its statement of undisput-
ed material facts. See Smith v. Lamz, 321 F.3d 680, 
682-83 (7th Cir.2003). The Court disagrees. As the 
non-movant, Ms. Chaib must respond to the State’s 
motion with evidence setting forth specific facts in 
affidavits, depositions, answers to interrogatories or 
admissions to establish a genuine triable issue. Selan 
v. Kiley, 969 F.2d 560, 564 (7th Cir.1992). Here, Ms. 
Chaib has presented numerous depositions from 
various employees within Pendleton in an effort to 
establish that a genuine issue of material fact exists 
that would preclude summary judgment. While Ms. 
Chaib did not particularly specify certain sections of 
her deposition, the Court declines the State’s invita-
tion to disregard portions of Ms. Chaib’s designated 
evidence in favor of their undisputed material facts. 
See Woodruff v. Wilson, 484 F.Supp.2d 876, 879 
(S.D.Ind.2007). As such, the State’s objection regard-
ing Ms. Chaib’s designated deposition evidence is 
overruled. 
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 Second, the State objects to several exhibits 
submitted by Ms. Chaib in opposition to the motion 
for summary judgment. Specifically, the State objects 
to paragraphs of Treddia Crouch’s and Diane 
Ripberger’s affidavits arguing the paragraphs contain 
hearsay, speculation, and irrelevant information. 
After reviewing the affidavits, the Court agrees that 
portions of the affidavits do, in fact, contain hearsay 
and speculation. Accordingly, the Court will not 
consider statements or references incorporated in 
either Ms. Crouch’s or Ms. Ripberger’s affidavits that 
are not admissible under the Federal Rules of Evi-
dence. Therefore, the Court sustains the State’s 
objections regarding Ms. Crouch’s and Ms. 
Ripberger’s affidavits. 

 
B. Motion to Strike Ms. Chaib’s Surreply 

 Finally, the State objects to portions of Ms. 
Chaib’s surreply and has moved to strike it (Dkt.82) 
on the basis that portions of the surreply exceed the 
scope permitted by Southern District of Indiana Local 
Rule 56.1(d). The State argues that Ms. Chaib has 
presented no new evidence but instead the surreply is 
a merely a rehash of arguments previously made or 
waived and she has mistakenly characterized argu-
ments of the State as “argumentative” objections. 
Although the Court always tries to allow litigants a 
full and fair opportunity to respond to arguments 
made by their adversary, including allowing 
surreplies, see e.g., Pike v. Caldera, 188 F.R.D. 519, 
535-36 (S.D.Ind.1999), some portions of the surreply 
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are not allowed under the local rules. The Court 
agrees with the State that the surreply is limited to 
new evidence and objections; therefore the State’s 
Motion to Strike Plaintiff ’s Surreply (Dkt.82) is 
GRANTED in part. The Court will consider Ms. 
Chaib’s surreply only to the extent consistent with 
Local Rule 56-1(d). 

 
C. Title VII Discrimination Claims 

 In a Title VII discrimination suit, a plaintiff 
alleging national origin or sex discrimination may 
show discrimination in one of two ways: either (1) 
through the “direct” method, by presenting direct 
and/or circumstantial evidence on the issue of dis-
criminatory intent, or (2) by relying on the “indirect,” 
burden shifting method set forth in McDonnell Doug-
las Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 
L.Ed.2d 668 (1973). See Wyninger v. New Venture 
Gear, Inc., 361 F.3d 965, 978 (7th Cir.2004). “Direct 
evidence is evidence which if believed by the trier of 
fact, will prove the particular fact in question without 
reliance on inference or presumption . . . stated 
differently, direct evidence essentially requires an 
admission by the decision-maker that his actions 
were based on the prohibited animus.” Hossack v. 
Floor Covering Associates of Joliet, Inc., 492 F.3d 
853,861 (7th Cir.2007). Direct evidence of a defendant 
admitting discrimination is rare, so most cases are 
proven by circumstantial evidence. “Circumstantial 
evidence, unlike direct evidence, need not directly 
demonstrate discriminatory intent, but rather it 
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‘allows a jury to infer intentional discrimination by 
the decision maker’ from suspicious words or actions.” 
Id. at 862. 

 In this case, Ms. Chaib has presented no direct 
evidence and insufficient circumstantial evidence to 
support her contention that the State discriminated 
against her because of her sex or national origin. As 
stated previously, the Court has sustained the objec-
tion to hearsay, speculation and other evidence not 
admissible under the federal rules of evidence. The 
remaining designations fail to establish a genuine 
issue of material fact utilizing the direct method; 
therefore Ms. Chaib must proceed under the indirect 
method. 

 To establish a prima facie case of sex or national 
origin discrimination under the indirect method, the 
plaintiff must demonstrate that: (1) she is a member 
of the protected class; (2) her performance met her 
employer’s legitimate performance expectations; (3) 
she suffered an adverse employment action; and (4) 
similarly-situated employees outside the protected 
class received more favorable treatment. Gordon v. 
United Airlines, Inc., 246 F.3d 878, 885-86 (7th 
Cir.2001). Once the prima facie case is established, 
the burden shifts to the defendant to provide a legit-
imate, non-discriminatory reason for the adverse 
employment action. Id. at 886. If the defendant is 
successful in rebutting the plaintiff ’s prima facie case 
with a legitimate, nondiscriminatory reason, the 
burden shifts back to the plaintiff to establish the 
reason proffered by the defendant was pretextual. Id. 
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“The employer’s explanation can be foolish or trivial 
or even baseless so long as the company honestly 
believed in the reasons it offered for the adverse 
employment action.” Wyninger, 361 F.3d at 979. As a 
female of French origin, Ms. Chaib can establish the 
first element of a prima facie case as she is a member 
of a protected class. Next, the Court will discuss the 
third and fourth elements of the Ms. Chaib’s prima 
facie case because they are dispositive on this issue. 

 Ms. Chaib argues the State’s discrimination 
based on her being a female and of French origin had 
an adverse effect on the terms and conditions of her 
employment in violation of Title VII. In response, the 
State asserts that Ms. Chaib cannot establish either 
of her Title VII discrimination claims because she did 
not suffer an adverse employment action and she has 
failed to identify a similar comparator. Ms. Chaib 
counters the State’s assertion that she did not suffer 
an adverse employment action by directing the Court 
to her reprimands, bad evaluations, and challenging 
assignments. Specifically, she argues that the repri-
mands, bad evaluations, and challenging assignments 
when combined together constituted an adverse 
employment action because they impeded her ability 
to transfer to CIF. See Twisdale v. Snow, 325 F.3d 
950, 953 (7th Cir.2003) (noting that an adverse em-
ployment action may be established by depriving an 
employee of the opportunity to improve her career). 
Furthermore, she contends that the State’s decision 
to hire less qualified individuals for the CIF position 
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instead of her is further evidence of its discriminatory 
intent. The Court disagrees. 

 Title VII does not explicitly define “adverse 
employment action” but includes the limitation or 
classification of an employee in a manner that de-
prives the employee of opportunities or “otherwise 
adversely affect[s] his status as an employee.” 42 
U.S.C. §§ 2000e-2(a)(1)-(2). A material adverse em-
ployment action has been found with termination of 
employment, demotion, reduction in pay or benefits, 
significantly reduced job responsibilities or “other 
indices that might be unique to a particular situa-
tion.” Crady v. Liberty Nat’l Bank & Trust Co. of Ind., 
993 F.2d 132, 136 (7th Cir.1993). Ms. Chaib has not 
sufficiently demonstrated that she suffered an ad-
verse employment action because the transfer posi-
tion she was denied from filling was essentially 
identical to her former correctional position. In Gray-
son v. City of Chi., 317 F.3d 745 (7th Cir.2003), an 
African American carpenter sued the City of Chicago 
under Title VII and the Age Discrimination in Em-
ployment Act when he was rejected for a promotion, 
which was received by three younger white carpen-
ters with less experience. Id. at 747. The Seventh 
Circuit in holding that the plaintiff failed to demon-
strate his prima facie case for his failure to promote 
claim concluded that the plaintiff did not suffer a 
materially adverse employment action because the 
promotion position was essentially identical to his 
current position. Id. at 750. Similar to Grayson, Ms. 
Chaib’s correctional officer position at Pendleton was 
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essentially equivalent to the correctional officer 
trainee position at CIF, and Ms. Chaib has not pro-
duced any evidence to suggest the positions were not 
equivalent. 

 Further, when viewing the facts in the light most 
favorable to Ms. Chaib, the reprimands and the poor 
performance evaluations she received did not consti-
tute adverse employment actions. See Sweeney v. 
West, 149 F.3d 550, 556 (7th Cir.1998) (declining to 
broaden the definition of adverse employment action 
to include reprimands that were not accompanied by 
a tangible job consequence). The Seventh Circuit has 
repeatedly held that negative performance evalua-
tions alone do not constitute adverse employment 
action. Smart v. Ball State Univ., 89 F.3d 437, 441 
(7th Cir.1996). Likewise, Ms. Chaib’s brief assign-
ment to an area where she complained of bad odors 
does not equal a cognizable action because after she 
became ill, Ms. Chaib was transferred from the OSD 
unit and she does not allege that her salary or duties 
were affected by the position. A temporary undesira-
ble assignment is not materially adverse where title 
salary and duties are unaffected. See Hobbs v. City of 
Chicago, 573 F.3d 454, 463 (7th Cir.2009). According-
ly, the Court concludes that Ms. Chaib has failed to 
establish the third prong of her sex discrimination 
prima facie case. 

 Additionally, under the indirect method Ms. 
Chaib must identify similarly situated employees not 
in the protected class who were treated more favora-
bly. With respect to this prong, the Seventh Circuit 
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articulated that the similarly situated analysis is a 
“flexible, common sense examination of all relevant 
factors.” Coleman v. Donahoe, 667 F.835, 846 (7th 
Cir.2012). While similarly situated employees must 
be “directly comparable” to the plaintiff “in all mate-
rial aspects,” they need not be identical in every 
conceivable way. Id. (quoting Raymond v. Ameritech, 
442 F.3d 600, 610-11 (7th Cir.2006)). In regards to the 
common factors, there must be enough factors “to 
allow for a meaningful comparison in order to divine 
whether intentional discrimination was at play.” Id. 
at 847. In general, the Seventh Circuit has articulat-
ed that “the plaintiff must at least show that the 
comparators (1) dealt with the same supervisor, (2) 
were subject to the same standards, and (3) engaged 
in similar conduct without such differentiating or 
mitigating circumstances as would distinguish their 
conduct or the employer’s treatment of them. Id. 

 Even under this flexible and common sense 
analysis, Ms. Chaib has not sufficiently identified a 
similarly situated employee outside the protected 
class that was treated more favorably than her. Ms. 
Chaib argues the seven individuals hired by the CIF 
are similarly situated and thus legitimate compara-
tors. However, in reviewing the factors, it becomes 
apparent that the individuals selected for the CIF 
positions were sufficiently different from Ms. Chaib. 
At the time Ms. Chaib applied for the transfer to CIF, 
her recent work performance appraisal report indi-
cated that she did not meet the minimum perfor-
mance standards and she was already participating 
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in her second 90-day work improvement plan, after 
failing to improve during the first installment of the 
plan. Because none of the other individuals selected 
for the CIF position has similar performance issues, 
they cannot be treated as valid comparators. Thus, 
the Court concludes that Ms. Chaib has failed to 
satisfy the fourth prong of her prima facie case. Since 
Ms. Chaib cannot establish either the third or fourth 
prong of her prima facie case, she cannot prevail on 
either of her Title VII discrimination claims under 
the indirect method. Accordingly, the Court concludes 
that the State is entitled to summary judgment on 
Ms. Chaib’s disparate treatment claims on the basis 
of sex and national origin.2 

 
D. Hostile Work Environment Claims 

 Ms. Chaib also contends that she was subjected 
to a hostile work environment on account of her sex 
and national origin. An employer is prohibited from 
requiring employees to work in a discriminatory 
hostile or abusive environment. Harris v. Forklift 
Sys., Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 126 L.Ed.2d 
295 (1993); Velez v. City of Chi., 442 F.3d 1043, 1047 

 
 2 Assuming a prima facie case is established, the burden of 
production shifts to the defendant to provide a legitimate, non-
discriminatory reason for its actions. Stutler v. Illinois Dep’t of 
Corr., 263 F.3d 698, 702 (7th Cir.2001). Although some of the 
disciplinary actions against Ms. Chaib are disputed, the State’s 
reasons for the disciplinary actions are supported by legitimate 
non-discriminatory reasoning and Ms. Chaib has not shown 
pretext. 



App. 48 

(7th Cir.2006). At the same time, not all workplace 
unpleasantries give rise to liability under federal civil 
rights laws, which do not guarantee a perfect work 
environment. Vore v. Indiana Bell Telephone Co., Inc., 
32 F.3d 1161, 1162 (7th Cir.1994). The Court will 
address these two claims in turn: 

 
1. Sex Harassment Claim 

 To survive a summary judgment motion on her 
hostile work environment claim based on sex, Ms. 
Chaib needs to establish that: (1) she was subjected 
to unwelcome harassment; (2) the harassment was 
based on her sex; (3) the conduct was sufficiently 
severe or pervasive so as to alter the condition of her 
employment and create a hostile atmosphere; and (4) 
there is a basis for employer liability. Boumehdi v. 
Plastag Holdings, LLC, 489 F.3d 781, 788 (7th 
Cir.2007). Additionally, to satisfy the third element, 
Ms. Chaib must demonstrate that her co-worker’s 
behavior was both objectively and subjectively abu-
sive. Id. (citing Rhodes v. Ill. Dep’t of Transp., 359 
F.3d 498, 505 (7th Cir.2004)). Moreover, an objectively 
hostile environment is one which a reasonable person 
would find hostile or abusive. Harris, 510 U.S. at 21. 
In determining whether a plaintiff meets this stan-
dard, courts consider all the circumstances, including 
the severity of the allegedly discriminatory conduct, 
its frequency, whether it’s physically threatening or a 
mere offensive utterance, and whether it unreasona-
bly interferes with the employee’s work performance. 
Id. at 23. With respect to sexual harassment, the 
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issue of whether the work environment is hostile 
“turns on whether the alleged harassment occurred 
because of the sex of the complainant.” Haugerud v. 
Amery School District, 259 F.3d 678, 692 (7th 
Cir.2001). 

 While Ms. Chaib has presented sufficient evi-
dence to demonstrate that she received unwelcome 
harassment based on her sex, the sex-based conduct 
directed at Ms. Chaib was not objectively severe or 
pervasive. Viewing the record in the light most favor-
able to Ms. Chaib, Officer Van Dine made three 
inappropriate comments to Ms. Chaib that were 
sexual in nature including his comment about “three-
somes”, whether her nipples were hard, and if she 
likes to bend over or squat. Beyond these isolated 
comments, Officer Van Dine never physically touched 
or threatened Ms. Chaib in any way. Further, even if 
Ms. Chaib could establish that the sexual comments 
from Officer Van Dine were objectively severe or 
pervasive, she would still not survive summary 
judgment on this issue because there is no basis for 
employer liability. “An employer is liable for a hostile 
work environment claim if the plaintiff ’s supervisor 
created the hostile work environment, or if a co-
worker created the hostile work environment and the 
employer was negligent either in discovering or 
remedying the harassment.” Velez, 442 F.3d at 1047 
(citing Mason v. S. Ill. Univ., 233 F.3d 1036, 1043 
(7th Cir.2000)). The State argues that Ms. Chaib has 
not demonstrated that any of the individuals in-
volved with making the sex-based comments were 
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supervisors. Here, Officer Van Dine did not have the 
authority of a supervisor with respect to his position 
at Pendleton or in his working relationship with Ms. 
Chaib. See Parkins v. Civil Constructors of Ill., Inc., 
163 F.3d 1027, 1034 (7th Cir.1998) (stating that the 
authority of a supervisor primarily consists of the 
power to hire, fire, demote, promote, transfer, or 
discipline an employee). Thus, Ms. Chaib must estab-
lish employer liability based on a coworker created 
hostile work environment. As such, Ms. Chaib must 
proceed under a negligence theory and present “com-
petent evidence that [her employer] was negligent 
either in discovering or remedying the harassment 
directed at her.” Phelan v. Cook Cnty., 463 F.3d 773, 
784 (7th Cir.2006) (quoting Rhodes, 359 F.3d at 506). 

 With regard to remedying the harassment, Ms. 
Chaib has not set forth sufficient evidence to estab-
lish a genuine issue of material fact with respect to 
the State’s duty to investigate and take remedial 
action when presented with an allegation of harass-
ment. The designated evidence shows that once Ms. 
Chaib filed a complaint with Lieutenant Weston the 
State satisfied its duty by launching an immediate 
investigation. The State subsequently reprimanded 
Officer Van Dine for unprofessional behavior in 
regards to his comments. And, Ms. Chaib confirmed 
in her deposition testimony that she no longer re-
ceived offensive comments from Officer Van Dine 
after the investigation concluded. In fact, Ms. Chaib 
testified that once she reported Officer Van Dine to 
supervisors and the Human Resource department 
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and he was reprimanded, she did not work with or 
see him again. Thus, even if Officer Van Dine’s con-
duct was actionable, by taking prompt remedial 
actions to remedy the situation after she complained, 
the State satisfied its obligations under Title VII. 

 Next, Ms. Chaib argues the State failed to satisfy 
its obligations when the offender that touched her 
buttocks was insufficiently disciplined. In this matter, 
the State launched an immediate investigation after 
Ms. Chaib filed a conduct report and put the State on 
notice that an offender had assaulted her in the 
dining hall. A hearing was held and the offender was 
found in violation of a lesser violation. Ms. Chaib 
contends that the investigation was insufficient 
because after being held in the segregation unit for 
two days, the offender was released back into gen-
eral population. The Seventh Circuit, however, has 
articulated that “Title VII does not require that an 
employer’s responses to a plaintiff ’s complaints . . . 
successfully prevent [ ] subsequent harassment.” 
Cerros v. Steel Techs., Inc., 398 F.3d 944, 954 (7th 
Cir.2005). Instead, the employer’s response must be 
reasonably calculated to prevent the harassment 
from recurring. Id. The State’s responses to Ms. 
Chaib’s complaints regarding sexual harassment 
were reasonably likely to prevent the harassment 
from recurring. As such, the Court concludes that Ms. 
Chaib has not satisfied the third and fourth elements 
of her hostile work environment claim based on sex 
discrimination. 
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2. National Origin Harassment Claim 

 As set forth above, the elements of a hostile work 
environment claim based on national origin are 
similar to the elements required for a claim based on 
sex. See Andonissamy v. Hewlett-Packard Co., 547 
F.3d 841, 847 (7th Cir.2008) (stating that a plaintiff 
must establish that (1) she was subjected to unwel-
come harassment; (2) the harassment was based on 
her national origin; (3) the harassment was severe 
and pervasive enough to alter the conditions of her 
environment and create a hostile environment; and 
(4) there is a basis for employer liability. In her 
Complaint, Ms. Chaib says she experienced national 
origin discrimination when that an offender asked 
her “if French people shave their underarms, legs and 
pubic hair” and the offender indicated he asked the 
question at the direction of a correctional officer. 
Further, some correctional officers told Ms. Chaib to 
“speak English”, “speak better English”, and “If you 
don’t like it, you should go back to France.” Addition-
ally, Ms. Chaib says her co-workers would sometimes 
make fun of her accent over the communication radio. 
Assuming the correctional officers directed each of 
these comments towards Ms. Chaib, these comments, 
by themselves, are insufficient as a matter of law to 
support a claim for national origin discrimination. 
See Andonissamy, 547 F.3d at 848 (finding that 
comments directed at plaintiff were insufficient to 
support his national origin discrimination claim). 
While insensitive, these comments were not threaten-
ing, abusive or made with the intention of harassing 



App. 53 

Ms. Chaib about her heritage. Ms. Chaib admits in 
her deposition that sometimes people do not under-
stand her French accent and may ask her to repeat 
herself. (Dkt. 55-2 at 15.) And, this is not a situation 
where Ms. Chaib was subjected to racial or ethnic 
epithets or overt displays of hostility. In Cerros v. 
Steel Tech., Inc., 288 F.3d 1040, 1046-47 (7th 
Cir.2002), Mr. Cerros was found to have been subject-
ed to a hostile work environment as he was subjected 
to racial remarks and symbols such as “Go Back to 
Mexico,” “Tony Cerros is a spic,” “KKK” and “White 
Power”. Additionally, when Mr. Cerros complained of 
slashed tires, his complaints of harassment to man-
agement were not investigated. In contrast, in 
Aguilera v. Village of Hazel Crest, 234 F.Supp.2d 840, 
847-48 (N.D.Ill.2002), the criticism of an employee’s 
communication skills in his performance evaluation 
and four derogatory ethnic remarks by co-workers 
were insufficient to constitute a finding of hostile 
work environment. Ms. Chaib’s situation is more 
closely related to the circumstances in Aguiler. Ms. 
Chaib has not established that the harassing com-
ments made to her based on her national origin were 
severe and pervasive enough to alter the conditions of 
her environment and create a hostile environment. 

 Even assuming arguendo that Ms. Cahib has 
established the first three elements of her national 
origin claim, she has failed to demonstrate the exist-
ence of employer liability as the State sufficiently 
responded to her claims of harassment once reported. 
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 Finally, Ms. Chaib says other correctional offic-
ers, both male and female, cursed at her and fre-
quently made comments that she did not know her 
job, that she was lazy, and after she submitted her 
notice of resignation, IDOC supervisors sent an email 
communication indicating they were not sorry to see 
her go. These sporadic comments, while inappropriate 
and unprofessional, do not rise to the level of creating 
an objectively hostile work environment under Title 
VII. See Scruggs v. Garst Seed Co., 587 F.3d 832, 841 
(7th Cir.2009) (“Offhand comments, isolated inci-
dents, and simple teasing do not rise to the level of 
conduct that alters the terms and conditions of em-
ployment.”). See Racicot v. Wal-Mart Stores, Inc., 414 
F.3d 675, 678 (7th Cir.2005) (vulgar language and 
curses directed at plaintiff, yelling at plaintiff, and 
isolated comments about older women in the work-
place do not create a hostile work environment). And 
importantly, Ms. Chaib has not shown that the com-
ments from co-workers regarding her work ethic and 
work performance were related to either her gender 
or national origin. Accordingly, the State is entitled to 
summary judgment on Ms. Chaib’s hostile work 
environment claims. 

 
E. Retaliation 

 Ms. Chaib also argues that she was retaliated 
against by the State because she complained about 
the sexual harassment and discrimination due to her 
French origin. Ms. Chaib states she was retaliated 
against by not being trained adequately, being labeled 



App. 55 

a snitch and called lazy. Further, after being sexually 
assaulted by a prisoner and then being exposed to the 
assaulting prisoner in the general population, she 
was in fear for her life and stressed to the point that 
she could not work and had to take leave (see Dkt. 81 
at 5). Under the direct method, a plaintiff must 
present evidence of the following: (1) a statutorily 
protected activity; (2) an adverse employment action; 
and (3) a causal connection between the protected 
activity and the adverse action. Burks v. Wis. Dept. of 
Transp., 464 F.3d 744, 758 (7th Cir.2006). Under the 
indirect approach, a plaintiff must establish a prima 
facie case of retaliation by offering evidence of the 
following: (1) that she was engaged in a protected 
activity; (2) that she was subject to an adverse em-
ployment action; (3) that she performed her job 
satisfactorily; and (4) that no similarly situated 
employee who did not engage in protected activity 
suffered an adverse employment action. Id. at 759. 

 Ms. Chaib’s retaliation claim fails because she 
has not presented sufficient evidence that she suf-
fered an adverse employment action. Ms. Chaib 
contends that after she complained of discrimination 
the State retaliated against her, and failed to take 
appropriate action; which would have been to trans-
fer her out of the hostile work environment at Pend-
leton and send her to CIF. Importantly, when Ms. 
Chaib applied for the position at CIF, she did not put 
IDOC on notice that her request for transfer was due 
to a hostile environment at Pendleton. Instead, when 
asked on the interview form why she wished to 
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transfer, she stated only that she “has not received 
opportunity to be an asset-looking for change”. Ms. 
Chaib also contends that not getting the position at 
CIF was an adverse employment action because the 
CIF position was a more desirable job with less 
serious offenders. This argument fails because failure 
to transfer to a similar assignment is not an adverse 
action and an employee is not entitled to a perfect 
work environment. When viewing the facts in the 
light most favorable to Ms. Chaib, she has not pre-
sented sufficient evidence that she suffered an ad-
verse employment action. Further, Ms. Chaib has not 
shown that when she was disciplined, she was per-
forming up to her employer’s legitimate job expecta-
tions. Thus, her retaliation claim fails, and the Court 
concludes that the State is entitled to summary 
judgment with respect to Ms. Chaib’s retaliation 
claim. 

 
F. Constructive Discharge 

 Lastly, Ms. Chaib claims she was constructively 
discharged. “To show that a hostile work environment 
resulted in constructive discharge, the plaintiff must 
show that the working conditions were so intolerable 
that a reasonable person in the plaintiff ’s position 
would have felt compelled to resign.” Neal v. Rock-
Tenn Co., No. 1:03-cv-0801, 2005 WL 1939955, at *7 
(April 20, 2005). Constructive discharge has been 
found where plaintiff ’s boss brandished a pistol and 
held it to plaintiff ’s head and constantly made racist 
remarks. Taylor v. Western & S. Life Ins. Co., 966 F.2d 
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1188, 1191 (7th Cir.1992). The Seventh Circuit also 
found constructive discharge where an employer 
packed an employee’s office contents and moved it to 
storage, disclosed to the employee a plan for her 
termination and created a general environment 
hostile to the employee’s religious beliefs. EEOC v. 
Univ. of Chicago Hosps., 276 F.3d 326, 332 (7th 
Cir.2002). Here, Ms. Chaib has not raised a reasona-
ble inference that her working environment at Pend-
leton was so intolerable that a reasonable person 
would have felt compelled to resign. Upon request, 
Ms. Chaib was granted FMLA by her employer and 
while on leave tendered a letter of resignation. As 
discussed previously, the Court found that Ms. Chaib 
did not raise a genuine issue of material fact as to 
whether she was subjected to a hostile work envi-
ronment in violation of Title VII. The Seventh Circuit 
has stated “the working conditions for constructive 
discharge must be even more egregious than the high 
standard for hostile work environment.” McPherson v. 
City of Waukegan, 379 F.3d 430, 440 (7th Cir.2004). 
Further, Ms. Chaib has not shown that she tried to 
resolve her workplace problems with her employer 
before she resigned and an employee who quits 
without giving the employer a reasonable chance to 
work out a problem has not been constructively 
discharged. See Hamilton v. RDI/Caesars Riverboat 
Casino LLC, 179 F.Supp.2d 929, 940 (S.D.Ind.2002). 
Because Ms. Chaib has not presented a triable issue 
on her hostile work environment claim, it follows that 
Ms. Chaib’s constructive discharge claim also fails. 
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Accordingly, the State is entitled to summary judg-
ment on Ms. Chaib’s constructive discharge claim. 

 
IV. CONCLUSION 

 For the reasons set forth above, the Court 
GRANTS in part and DENIES in part the State’s 
Motion to Strike Plaintiff ’s Surreply (Dkt.82) and the 
State’s Motion for Summary Judgment (Dkt.54) is 
GRANTED. 

 SO ORDERED. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
NORA CHAIB, 

   Plaintiff, 

    v. 

STATE OF INDIANA, 

   Defendant. 

) 
) 
) 
) 
) 
) 
) 

Case No. 1:11-cv-724-
TWP-MJD 

 
FINAL JUDGMENT 

 Having this day granted summary judgment in 
favor of Defendant; the Court hereby enters JUDG-
MENT in favor of Defendant and against the Plain-
tiff. Plaintiff shall take nothing by way of her 
complaint. 

SO ORDERED: 

Dated: 03/01/2013 

 /s/ Tanya Walton Pratt
  Hon. Tanya Walton Pratt, Judge

United States District Court  
Southern District of Indiana 
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United States Court of Appeals 
For the Seventh Circuit  
Chicago, Illinois 60604 

March 25, 2014 

Before 

JOEL M. FLAUM, Circuit Judge 

DAVID F. HAMILTON, Circuit Judge  

FREDERICK J. KAPALA, District Judge* 

No. 13-1680 

NORA CHAIB, 
   Plaintiff-Appellant, 

  v. 

STATE OF INDIANA, 
   Defendant-Appellee. 

Appeal from the United 
States District Court for 
the Southern District of 
Indiana, Indianapolis 
Division. 

No. 11-cv-724-TWP-MJD 

Tanya Walton Pratt, 
Judge. 

 
ORDER 

 On consideration of the petition for rehearing 
and rehearing en banc, filed on March 10, 2014, no 
judge in active service has requested a vote on the 
petition for rehearing en banc and all judges on the 
original panel have voted to deny the petition for 
rehearing. 

 
 * Of the Northern District of Illinois, sitting by designation. 
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 Accordingly, the petition for rehearing is DE-
NIED. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

CAUSE NO. 1:11-cv-0724-TWP-MJD 
 
NORA CHAIB, 

  Plaintiff, 

-vs- 

STATE OF INDIANA, 

  Defendant. 

)
) 
) 
) 
) 
) 
) 

 
 

 
 The deposition upon oral examination of NORA 
CHAIB, a witness produced and sworn before me, 
Marlana M. Haig, a Notary Public in and for the 
County of Hamilton, State of Indiana, taken on behalf 
of the Defendant at the offices of Circle City Report-
ing, 135 North Pennsylvania, Suite 1720, Indianapo-
lis, Marion County, Indiana, on the 27th day of April, 
2012, pursuant to the Indiana Rules of Trial Proce-
dure. 

 
APPEARANCES: 

FOR THE PLAINTIFF: Richard L. Darst 
 COHEN GARELICK & GLAZIER 
 8888 Keystone Crossing Blvd. 
 Suite 800 
 Indianapolis, IN 46240 
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FOR THE DEFENDANT: Laura L. Bowker 
 OFFICE OF THE ATTORNEY GENERAL 
 302 W. Washington Street 
 Fifth Floor 
 Indianapolis, IN 46204 

*    *    * 

 [66] Q [Bowker] Now, in these written com-
plaints that you made prior to the memo to Lieuten-
ant Weston, did you complain of sexual harassment 
or discrimination in any of those? 

 A [Chaib] Discrimination. 

 Q In which of those did you complain about 
discrimination? 

 A Her letter that I complained that I need to be 
treated right on that letter. I believe I write some-
thing about discrimination. And other letter I wrote 
to – I have other complaints, I believe. I know I’m 
discriminated. I don’t believe it. I know they discrim-
inated me. 

 Q Why do you say you know that? 

 A Because I was not trained. They just put me 
on the job. They don’t train me. They put me – you do 
six-week training, but that’s not really the training. 
The training inside the prison, you’re supposed to go 
with an officer who teach you to do the job. That’s  
the training on the job that you know what key you 
use, you know how to open this door and how not to 
open this door. I didn’t have this training. They put 
me on the job, “Go to C Building, do this.” I have to do 



App. 64 

the job, and if I don’t do it right, then I get removed 
because I [67] did not do the job the way they want 
me to do it without training me. 

 Q Now, did anyone ever offer to tell you how to 
do the job or what needed to be done in any of the 
areas you worked in? 

 A No. I just go on the job and take the key and 
“This is where you go.” 

*    *    * 
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TO: CPT TAYLOR 

FROM: OFFICER NORA CHAIB /s/ Nora Chaib 

DATE: APRIL 8, 2010 

On April 3, 2010 I was working in Recreation with 
Officer Matthew Pickett. 

An offender approached me and told me Officer 
Pickett sent him to ask me “if French people shave 
their underarms, legs and pubic hair”. 

I got very upset with the question and I didn’t believe 
the offender was sent by Officer Pickett until I turned 
around and saw Officer Pickett standing behind me 
listening to the offender. 

I sent the offender away and asked Officer Pickett if 
he sent him to ask me the question and he admitted 
he did. 

Officer Pickett stated he wondered if that was just 
the culture of the French. I was speechless that he 
would send an offender to ask me the question. 

I just walked away and went back to my duties. 

 
  



App. 66 

MEMORANDUM 

TO: Lt. Weston 

FROM: Nora Chaib 

DATE: July 15, 2010 

RE: COMPLAINT 

I, Officer Nora Chaib, was working at Complex A 
Building on July 15, 2010. At 11:45AM I heard on the 
radio that the food was being distributed at A Build-
ing. I called to inquire if my help was needed, and 
Officer Hazel told me that Officer Vandyn was on his 
way. Officer Vandyn arrived to A Building with three 
inmates. He instructed me to come outside. When I 
did, he immediately began yelling at me to pick up 
trays. I told him that the inmates were helping, and 
he continued to yell that I didn’t know my job. I’m not 
sure how many inmates were in the building, but 
when they went back inside, I asked Officer Vandyn 
why he was always disrespecting me, and constantly 
disrespecting me in front of inmates. His response 
was, “Do your fucking job!” as he was pointing his 
finger in my face. 

I recall on numerous occasions when Officer Vandyn 
has made sexual comments to me – one being, “Are 
your nipples getting hard yet? My wife & me like to 
threesomes if you’re interested.” On another occasion 
he asked, “Do you bend over when you pick up some-
thing or do you squat?” I’ve never responded to his 
comments, because I feel very intimidated by him and 
he makes me feel very uncomfortable whenever he’s 
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in my presence. I don’t like being around him, but I 
have to do my job. 

I am aware that you (Lt. Weston) have spoken to 
Officer Vandyn about his comments and he did not 
deny making them. I am requesting that something 
be done about his behavior. I believe he is bordering 
on the line of sexual harassment, and I should not be 
subject to him lewd comments. I should be able to 
come to work on a daily basis, perform my duties as 
expected, and go home without having to endure the 
constant harassment I receive from Officer Vandyn. 

I look forward to hearing from you with a resolution 
to this problem. 

Respectfully submitted, 

/s/ Nora Chaib 

Officer Nora Chaib 
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[LOGO] STATE PERSONNEL DEPARTMENT 
402 W. Washington St., Rm. W161 
Indianapolis, Indiana 46204-2261 
Telephone: (317) 232-0200 

 Mitchell E. Daniels, Jr. 
Governor 

 Daniel L. Hackler 
State Personnel Director 

To: Bruce Helming, Assistant Superintendent of 
  Operations 
 Pendleton Correctional Facility 

From: Angela Smith, Human Resource Manager 
 State Personnel Department /s/ AS 

Date: July 29, 2010 

Re: Nora Chaib Investigation 

Officer Nora Chaib, Bruce Helming, Assistant Super-
intendent of Operations, Captain Larry Taylor, Cap-
tain Karl Downey, Lieutenant Eric Weston, Officer 
Jessica Hammack and Officer Leonard Vandine has 
been interviewed and personnel files reviewed. 

The investigation into allegations of various harass-
ment issues by Officer Nora Chaib is completed. The 
investigation could not substantiate Officer Chaibs’s 
claims of direct harassment of any type. However, the 
investigation did substantiate that Officer Leonard 
Vandine does participate in conduct unbecoming of an 
Officer. 

In fact the investigation revealed Officer Chaib has 
made various claims on her co-workers as “Stupid 
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Americans”, has threatened other co-workers to file 
sexual harassment charges (found unwarranted) and 
her job performance (documented through the pro-
gressive discipline process and fact file entries) have 
placed herself and other members of the Pendleton 
Correctional Facility in grave danger due to various 
infractions on security protocols. It was also substan-
tiated that Officer Chaib becomes defensive and 
somewhat argumentative when given directions to 
perform certain tasks. At times it is physically notice-
able as she puffs her chest, clinches her fists and 
states “don’t tell me how to do my job”. However, on 
other occurrences when Officer Chaib is found negli-
gent in her job duties she tends not to accept any 
responsibility for her actions. 

Personnel files reviewed for Captain Taylor, Captain 
Downey, Lieutenant Weston and Officer Vandine 
revealed all employees have received numerous 
letters of accolades and all performance expectations 
have been rated as meets and/or exceeds. 

Officer Jessica Hammack stated during the interview 
that Officer Vandine has made lewd comments to her 
however she was not insulted nor felt she was har-
assed in any way. She stated she had a great deal of 
respect for Officer Vandine. Officer Vandine stated he 
has and does make general lewd comments to fellow 
co-workers but only if they reciprocate in this type 
of behavior. Officer Vandine adamantly denies mak-
ing any such sexually and/or harassing comments to 
Officer Chaib. Officer Vandine admits he has made a 
comment regarding the hardness of his nipples to 



App. 70 

another co-worker while Officer Chaib was in his 
presence and also admits making comments to another 
co-worker with regards to a threesome. Officer Chaib 
claims these remarks were directly to her and this 
cannot be substantiated. 

Recommendation: It is my recommendation that 
Officer Chaib and Officer Vandine both receive a 
written reprimand for inappropriate behavior and 
unprofessional conduct. 
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CHARGE OF DISCRIMINATION 

*    *    * 

THE PARTICULARS ARE (if additional paper is needed, 
attach extra sheet(s)): 

I started training for the position of Correctional 
Officer at the above named facility on November 12, 
2008. While employer, I have been subjected to disre-
spectful and unprofessional conduct by other Correc-
tional Officers. Most recently, I was subjected 
derogatory treatment by another correctional Officer, 
Mr. Vandine on July 15, 2010. On prior occasions, 
Officer Vandine has made sexually offensive com-
ments to me. On July 15, 2010 I reported his disre-
spectful behavior to Lt. Weston, and also told him 
that Officer Vandine had made sexual comments to 
me in the past, Lt. Weston told me that he confronted 
Officer Vandine with my allegations, that he did not 
deny making the comments; he told me to report this 
to personnel. There have been many occasions during 
the last 300 days when I was singled out for different 
treatment or treated in an unprofessional manner 
because of my gender. 

I believe that I have been discriminated against in 
violation of Title VII of the Civil Rights Act of 1964, 
as amended, in that I have been discriminated 
against because of my sex. Female. 

I want this charge filed with both the EEOC and the 
State or local Agency, if any. I will advise the agencies 
if I change my address or phone number and I will 
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cooperate fully with them in the processing of my 
charge in accordance with their procedures. 

I declare under penalty of perjury that the above is 
true and correct. 

8-6-10 /s/ Nora Chaib 
 Date  Charging Party Signature
 

*    *    * 
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[SEAL] MERIT EMPLOYEE COMPLAINT 
 State Form 27916 (R7 / 1-08) 

*    *    * 

On February 7, 2011 I received an evaluation along 
with 90 day improvement plan. My evaluation was 
completed on 12/27/10, yet I did not receive it until 
February 7, 2011. I have not had any write-ups for 
over six months and I do not agree with the work 
improvement plan or evaluation. I am requesting 
evaluation to be redone and given to me in timely 
manner and that the work improvement plan be set 
aside and that I, Nora Chaib, be made whole. 

Signature of employee 

/s/ N Chaib 

*    *    * 
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[SEAL] 

Mitchell E. Daniels, Jr. 
Governor 

Bruce Lemmon Alan P. Finnan 
Commissioner Superintendent 

PENDLETON CORRECTIONAL FACILITY 
4490 W. Reformatory Road – Pendleton, IN 46064-0028 

Phone: (765) 778-2107 Fax: (765) 778-3395 

To: Nora Chaib, 
Correctional Officer 

From: Bruce Helming, /s/ BH 
Assistant Superintendent/Operations 

Date: March 9, 2011 

Re: NOTICE OF DISCIPLINARY ACTION 

You were present in the Assistant Superintendent of 
Re-Entry office at 1:30 p.m. on March 8, 2011, for the 
purpose of a Pre-Deprivation Meeting to discuss 
possible violation of Information and Standards of 
Conduct 04-03-103, Section VII. Standards of Con-
duct, Paragraphs N. Dereliction of Duty, P. Leaving a 
Security/Duty Post and T. Conduct Unbecoming Staff 
#2 Neglect of Duty and #3 Acts of Incompetence. 

Present during this meeting were you, Michael 
Caylor, Debbie Cline, Human Resources Director, 
Michelle Rains, Operations Secretary, and myself. At 
your request Sgt. Caylor served as your Silent Wit-
ness and you reviewed your Personnel File prior to 
the meeting: After ensuring your understanding of 
the Pre-Deprivation Meeting Process, the allegations 
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and possible violations were presented. We discussed 
the allegations. 

On February 7, 2011, Capt. Conyers was discussing 
your 2010 Work Evaluation and allowing you to 
review your Fact File. Capt. Conyers completed the 
evaluation, which was based on documentation that 
was found in your Fact File from throughout the 2010 
year from your supervisors. Due to the documentation 
within your Fact File you did not meet expectations 
on your Work Evaluation in numerous categories. As 
a result a 90 Day Work Improvement Plan was com-
pleted. While Capt. Conyers was attempting to dis-
cuss the evaluation you became argumentative, 
claiming that everything in the Fact File was lies and 
refused to sign your evaluation. When attempting to 
explain and issue your Work Improvement Plan you 
became more argumentative and refused to sign the 
90 Day Work Improvement Plan. While Capt. Co-
nyers was making copies of your documents you 
claimed discrimination and acted in a disgruntled 
manner. During the Pre-Deprivation Meeting you 
stated that you will not sign the 90 day probation and 
asked why you were given the Work Improvement 
Plan on February 9. You continued by stating you had 
no write ups for 7 months and again asked why you 
were placed on 90 day probation. You claim that Capt. 
Conyers was one who was became aggressive during 
the meeting and that you did not argue with him. You 
added that you will not sign what you do not under-
stand. 
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After a review of all materials and information NO 
ACTION will be taken in this matter.  

Your signature below acknowledges receipt of this 
decision. 

/s/ N Chaib  3.12.11
 Employee  Date
 
/s/ Captain [Illegible]  3/12/11
 Witness /s/ Capt. Taylor  Date
 
BJH:mr 

cc: Superintendent Finnan 
 Major Downey 
 Personnel Fact File 
 Fact File 
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INCIDENT REPORT 

HOSTILE WORK ENVIRONMENT 

DATE: 4-05-2011 / 4-22-2011 NC 

TIME: 8:20AM NC 

PLACE: K DORM ON THE PHONE 

PERSONS PRESENT: OFFICER S. BELL 

OTHER PERSON PRESENT WHO KNOWS OF THE 
EVENTS: LT. C. DAVIS 

On the date above I called officer Marvell. I needed 
information from her regarding my vacation hours. I 
was very polite. She told me she does not feel that she 
should give them to me because she said I had a 
misunderstanding with her the last time and I almost 
called her a lier. I told her that I have never called 
her a lier and that all I recall was that I believed that 
something was wrong with my hours and had asked 
her to explain it to me. She did not appear to like my 
explanation and proceeded to hang up on me. I called 
the Lt. C. Davis and informed her that Officer Mar-
vell was unprofessional in hanging up on me with I 
was asking her a question regarding my hours. 
Officer B ell was standing by me when I made this 
phone call and I informed him that Officer Marvell 
had hung up on me without giving me the infor-
mation that I was requesting. 

I currently have a EEOC complaint on file, and I am 
growing very weary of the disrespect that the some of 
the Pendleton employees show me because I was born 
in France and speak French as my first language. I 
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would like all ongoing harassment and disrespect 
toward me as a French woman to stop immediately. 
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INCIDENT REPORT  

DISCRIMINATION 

TO: CAPTAIN STONEBARGER 

FROM: NORA CHAIB 

DATE: APRIL, 9, 2011 NC / 4-22-2011 NC 

SUBJECT: DISCRIMINATION 

On the date above as I had some difficulty with 
communication between the yard officer and myself 
The yard officer continually complains, sometimes in 
front of other staff, making negative comments about 
me in regards to my ability to do my job due to lan-
guage barrier. Officer T. Cloat looked at me and 
stated directly to me, “If you do like it you should go 
back to France.” I stated that I did not like the com-
ment that was made. I currently have an EEOC 
complaint on file in regards the blatant disrespect 
that I continually receive from some of the officers 
with regards to my being from France and my first 
language being French. I would like all discriminato-
ry remarks to cease immediately. 
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To: The State Employees Appeals Commission (SEAC) 

From: Nora Chaib, Correctional Officer, Pendleton 
Correctional Facility 

RE: Complaint No. 11-M-630-007/PS 114477 

Dear Sirs: 

I disagress with the decision rendered by the State 
Personnel Department for the above stated grievance. 
The employer did not properly give me an evaluation 
based on merit/and backed by fact file as policy dic-
tates, I was not given this evalaution or improvement 
plan until it had been completed for over 30 days and 
is therefore, untimely. I was placed on a work im-
provement plan that stipulated that I would be be 
evaluated every month for a 90 day period and I was 
not given any such evalaution. After I complained 
I received an additonal work improvement plan for 
an additional 90 day period. I have enclosed a copy of 
my fact file. I do not believe that my evalaution has 
been conducted according to the facts of my day 
to day work within the institution, I believe that 
my evalaution is another example of the the employ-
ers discriminatory harrassment against me. The 
evalaution was not completed according to policy as 
the State Personnel Director implies in his response. 
A copy of my original grievance was not returned to 
me by the department. I am therefore, sending a 
personal copy with this stataement 

Remedy: The evalaution should be redone and com-
pleted in a timely manner, according to policy and 
based upon facts. I further request that all ongoing 
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discriminatory harrassment based on my being fe-
male and French seize immediately and I Nora Chaib 
be made whole. 

Attached: Merit Employee Complaint 
Copy of fact file entries 
State Personnel Director response 
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Date 4-23-2011 

Time Aprox 130 

Place Dinning 1 

Person Present – M. Petterson – Internal Affair 

Person know LT C. Davis, cpt. Stonebarger – Jeni 
Rinehart 

On the date above I officer N Chaib was assault by 
offender Robert Cornelius he grab my buttocks, and I 
immediately grab his hand and cuff him up, I made a 
conduct Report for sexual assault. 

I find out that offender Robert Cornelius Beat the 
wright up write up and he is back in population. 

I believed that he is a very dangerous situation for 
me and put me at risk for my life. Im very dis-
couraged and confused because my supeisor cpt 
Stonbanger specifically state that no one thust me. 
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Certification of Health Care 
Provider for Employee’s 
Serious Health Condition 
(Family and Medical 
Leave Act) 

 

 
*    *    * 

The patient is unable to perform any of her job func-
tions.  

*    *    * 

The patient appears to be very unstable and may be 
close to getting a nervous breakdown. She needs to 
start working with a psychiatrist immediately for 
psych care. Recommend time off for rest and for 
therapy.  
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[SEAL] ATTENDING PHYSICIAN’S 
STATEMENT 
State Form 45547 (R4/3-09) 

*    *    * 

Works in a maximum security prison and appears to 
be a highly stressful environment. 

*    *    * 

Patient noted that her coworkers disrespect, mock 
and threaten her; she has become scared to work 
with them. 

*    *    * 

 Signature 
Neva Lynch-Jackson 

 Date (month, day, year)
      05/17/11 

 

   



App. 85 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 
NORA CHAIB, 

    Plaintiff, 

  v. 

STATE OF INDIANA, 

    Defendant. 

)
) 
) 
) 
) 
) 
) 

Case No. 
1:11-cv-0724 TWP-MJD 

 
COMPLAINT AND DEMAND FOR JURY TRIAL 

(Filed May 27, 2011) 

Nature of the Case  

1. This case is brought by plaintiff for sex and 
national origin discrimination and retaliation 
pursuant to the Civil Rights Act of 1964 as 
amended, Title 42, United States Code, Section 
2000e and related sections, pursuant to the Civil 
Rights Act of 1991, Title 42, United States Code, 
Section 1981a, and related sections. 

 
Jurisdiction and Venue 

2. This court has jurisdiction over the case pursuant 
to the Civil Rights Act, Title 42, United States 
Code, Section 2000e-5, pursuant to federal ques-
tion jurisdiction, Title 28, United States Code, 
Section 1331 pursuant to civil rights jurisdiction, 
Title 28, United States Code, Section 1342(3) and 
(4), and pursuant to supplemental jurisdiction, 
Title 28, United States Code, Section 1367. 
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3. Venue for this case lies with this court pursuant 
to Title 28, United States Code, Section 1391 for 
the reason that the Southern District of Indiana 
is the judicial district in which a substantial part 
of the events or omissions giving rise to the 
claims occurred. 

 
Parties  

4. Plaintiff Nora Chaib (“Chaib”) was at all times 
mentioned in this complaint of French national 
origin and a female citizen of the United States of 
America and the State of Indiana and a resident 
of Madison County, Indiana in the Southern Dis-
trict of Indiana. 

5. Defendant State of Indiana (“State”) is a govern-
mental organization doing business in the South-
ern District of Indiana. 

 
Facts 

6. On or about November 12, 2008, Ms. Chaib 
began working for the State as a Correctional Of-
ficer at the Pendleton Correctional Facility. 

7. Ms. Chaib had good work performance. 

8. Ms. Chaib was subjected to sex and national 
origin discrimination, including a hostile work 
environment because of her sex, female, her na-
tional origin, French, and when she complained 
to the State, the State retaliated against her. 

9. The actions of the State included but were not 
limited to the following. 
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10. The State subjected Ms. Chaib to sexual talk, 
sexual advances, and other actions. 

11. When Ms. Chaib complained, the State repeated-
ly transferred Ms. Chaib, instead of taking 
prompt, appropriate corrective action. 

12. The State failed to properly train Ms. Chaib. 

13. The State then criticized Ms. Chaib for not being 
properly trained. 

14. The State told Ms. Chaib to follow the instruc-
tions of other correctional officers, but when she 
did so, the State criticized her for doing so. 

15. On about July 15, 2010, Correctional Officer 
Leonard Vandine harassed Ms. Chaib. 

16. On prior occasions, Officer Vandine had made 
sexually offensive statements to Ms. Chaib. 

17. On July 15, 2010, Ms. Chaib reported the harass-
ing conduct to Lt. Weston. 

18. Ms. Chaib told Lt. Weston that Officer had made 
sexual comments her her in the past. 

19. Lt. Weston told Ms. Chaib that he confronted 
Officer Vandine with Ms. Chaib’s complaint and 
that Officer did not deny making the sexual 
statements to Ms. Chaib. 

20. Lt. Weston told Ms. Chaib to report this to the 
Human Resources office. 

21. Ms. Chaib reported the harassment to the Hu-
man Resources office. 
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22. The State did not take prompt appropriate cor-
rective action for Ms. Chaib. 

23. Instead, the State moved Ms. Chaib to a position 
that had odors that she was physically allergic to. 

24. Because of the State’s transfer of Ms. Chaib, she 
became ill, and she had to be taken to the infir-
mary. 

25. After Ms. Chaib complained, she was retaliated 
against and employees made up lies about her. 

26. Instead of taking appropriate corrective action 
for Ms. Chaib, the State wrote up Ms. Chaib. 

27. There were many occasions during Ms. Chaib’s 
employment that she was singled out for differ-
ent treatment or harassed because of her gender, 
because of her national origin, and because she 
complained about the discrimination. 

28. The State assigned Ms. Chaib to work with new 
officers and told her to train the new officers, 
even though the State had not properly trained 
Ms. Chaib. 

29. The State assigned Ms. Chaib to be the officer in 
charge of the units even though the State had not 
properly trained Ms. Chaib. 

30. On August 8, 2010, Ms. Chaib complained to the 
United States Equal Employment Opportunity 
Commission (“EEOC”) and filed a Charge of Dis-
crimination. 

31. On October 7, 2010, Ms. Chaib filed an amended 
Charge of Discrimination with the EEOC. 
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32. On about January 2, 2011, another officer left the 
door open to Lower O Dorm, allowing an offender 
to take Ms. Chaib’s note pad with her addresses 
and phone numbers from her desk. 

33. Ms. Chaib complained to the other officers on 
duty and to Captain Conyers and requested that 
an investigation of the inmates be made about 
her personal information, but they did not do so. 

34. On or after February 7, 2011, the State gave Ms. 
Chaib a bad evaluation and a 90-day Improve-
ment Plan, even though she had no write-ups for 
over 6 months. 

35. On or after February 7, 2011, the State extended 
the probationary period of Ms. Chaib, even 
though she had already completed her probation-
ary period. 

36. On about February 7, 2011, Ms. Chaib com-
plained to Captain Conyers about discrimination 
and false statements in her personnel file. 

37. On about February 7, 2011, Captain Conyers 
began disciplinary charges against Ms. Chaib for 
complaining about discrimination and false 
statements in her personnel file. 

38. On about February 25, 2011, Ms. Chaib request-
ed from Captain Conyers 11 hours of sick leave 
and 1 hour of personal leave. 

39. On about February 25, 2011, Captain Conyers 
began a disciplinary charge against Ms. Chaib 
because she requested leave. 
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40. The State did not give Ms. Chaib the bad evalua-
tion, the work improvement plan, and the exten-
sion of her probation for days after they were 
written. 

41. The Work Improvement Plan required the State 
to evaluate and meet with Ms. Chaib every 30 
days, but the State failed to do so. 

42. By notice dated March 7, 2011, the EEOC mailed 
to Ms. Chaib a notice of right to sue within 90 
days of receipt of the notice. 

43. On about March 9, 2011, the State gave Ms. 
Chaib a Notice of Disciplinary Action for com-
plaining about discrimination on about February 
7. 

44. After a review of all materials and information, 
the State took no action in the matter. 

45. On the same day, about March 9, 2011, the State 
gave Ms. Chaib a Notice of Disciplinary Action 
for calling into the facility on February 25, 2011 
requesting the use of 11 hours of sick leave and 1 
hour of personal leave because of a doctor’s ex-
cuse. 

46. The State gave Ms. Chaib a letter of reprimand 
in lieu of a 3 day suspension. 

47. On about April 5, 2011, Ms. Chaib requested an 
administrative employee to tell Ms. Chaib the 
amount of her vacation hours, but the employee 
refused to give Ms. Chaib the amount of her 
vacation hours so that Ms. Chaib could plan her 
vacation. 
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48. On about April 9, 2011, a correctional officer told 
Ms. Chaib, “If you don’t like it, you should go 
back to France.” 

49. Some state employees have continued to make 
harassing statements to Ms. Chaib about her be-
ing from France and about her first language be-
ing French. 

50. State employees have told Ms. Chaib that she 
cannot trust some of the employees who are har-
assing her, and she has been afraid for her physi-
cal safety and mental wellbeing. 

51. On April 11, 2011, a State employee wrote in Ms. 
Chaib’s Employee Fact File that he was instruct-
ing Ms. Chaib on that date that every day she 
works on K Dormatory, Ms. Chaib was to com-
plete a report of daily inspection on the computer 
and to email it to the State employee and the sec-
retary to the Custody Supervisor. 

52. That State employee did not give Ms. Chaib those 
instructions and Ms. Chaib was not even working 
on that date. 

53. Ms. Chaib complained to the State, but the State 
failed to take appropriate corrective action. 

54. Ms. Chaib requested a transfer, but on April 20, 
2011, the State denied Ms. Chaib a transfer. 

55. The State selected someone with less experience 
than the experience of Ms. Chaib for the position 
that Ms. Chaib requested a transfer for. 

56. The harassment and retaliation against Ms. 
Chaib continued. 
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57. On about April 23, 2011, an offender sexually 
assaulted Ms. Chaib, but the employer did not 
take appropriate action and released the offender 
into the general population after the assault, 
making her more afraid to come to work. 

58. On about May 2, 2011, Ms. Chaib took vacation, 
but she was so stressed that she could not travel 
as she had planned. 

59. On about May 6, 2011, Ms. Chaib’s doctor or-
dered her to be on leave from May 16 to August 
15, 2011 because of her depression, stress, ulcer, 
and fear for her safety. 

60. As a result of the actions of the State, plaintiff 
Nora Chaib has suffered lost back pay and bene-
fits, front pay and benefits, lost future earnings, 
loss of reputation, lost job opportunities, humilia-
tion, embarrassment, inconvenience, mental an-
guish, emotional distress, major depression, neck 
and shoulder injury, loss of enjoyment of life, at-
torney fees and costs, and other damages. 

61. The plaintiff has satisfied the preconditions to 
her lawsuit, and she has timely filed her com-
plaint in court within 90 days of receipt of the no-
tice of right to sue.  

 
Count 1 – Sex Discrimination 

62. Plaintiff Nora Chaib incorporates paragraphs 1 
through 61 of this complaint. 

63. Defendant State of Indiana intentionally discrim-
inated against plaintiff with respect to her terms, 
conditions, and privileges of employment because 



App. 93 

of her sex, female, which is a violation of Title 42, 
United States Code, Sections 1981a, 2000e-2, 
2000e-5 and related sections. 

WHEREFORE, plaintiff Nora Chaib demands 
back pay and benefits, front pay and benefits, 
lost future earnings, compensatory damages as 
are reasonable in the premises, punitive damages 
in an amount sufficient to punish the defendant 
for its unlawful acts and sufficient to deter the 
defendant and others in similar situations from 
committing similar unlawful acts in the future, 
interest, injunctive relief, the costs of this action, 
including reasonable attorney fees, and all other 
just and proper relief. 

 
Count 2 – National Origin Discrimination 

64. Plaintiff Nora Chaib incorporates paragraphs 1 
through 61 of this complaint. 

65. Defendant State of Indiana intentionally discrim-
inated against plaintiff with respect to her terms, 
conditions, and privileges of employment because 
of her national origin, French, which is a viola-
tion of Title 42, United States Code, Sections 
1981a, 2000e-2, 2000e-5 and related sections. 

WHEREFORE, plaintiff Nora Chaib demands 
back pay and benefits, front pay and benefits, 
lost future earnings, compensatory damages as 
are reasonable in the premises, punitive damages 
in an amount sufficient to punish the defendant 
for its unlawful acts and sufficient to deter the 
defendant and others in similar situations from 
committing similar unlawful acts in the future, 
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interest, injunctive relief, the costs of this action, 
including reasonable attorney fees, and all other 
just and proper relief. 

 
Count 3 – Retaliation 

66. Plaintiff Nora Chaib incorporates paragraphs 1 
through 61 of this complaint. 

67. Defendant State of Indiana intentionally discrim-
inated against plaintiff because she opposed and 
complained about sex and national origin dis-
crimination, which is a violation of Title 42, 
United States Code, Sections 1981a, 2000e-3, 
2000e-5, and related sections. 

WHEREFORE, plaintiff Nora Chaib demands 
back pay and benefits, front pay and benefits, 
lost future earnings, compensatory damages as 
are reasonable in the premises, punitive damages 
in an amount sufficient to punish the defendant 
for its unlawful acts and sufficient to deter the 
defendant and others in similar situations from 
committing similar unlawful acts in the future, 
interest, injunctive relief, the costs of this action, 
including reasonable attorney fees, and all other 
just and proper relief. 

 
DEMAND FOR JURY TRIAL 

Plaintiff Nora Chaib, by counsel, demands a trial by 
jury for all issues in this case. 
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Respectfully submitted, 

 /s/ Richard L. Darst 
  Richard L. Darst, Attorney 

 No. 4394-49  
Cohen, Garelick & Glazier 
8888 Keystone Crossing Blvd. 
Suite 800 
Indianapolis, IN 46240-4636 
Telephone: (317) 573-8888 
Facsimile: (317) 574-3855  
rdarst@fed-law.com 
Attorneys for Plaintiff Nora Chaib 
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CHARGE OF DISCRIMINATION 

*    *    * 

The Particulars Are (if additional space is needed, 
attach extra sheet(s)): 

See attached. 

I want this charge filed with both the EEOC and the 
State or local Agency, if any. I will advise the agencies 
if I change my address or telephone number and I 
will cooperate fully with them in the processing of my 
charge in accordance with their procedures. 

I declare under penalty of perjury that the foregoing 
is true and correct. 

10-2-2011 /s/ Nora Chaib 
 Date  Charging Party (Signature)
 

*    *    * 

 
I am a female citizen of the United States. I am of 
French national origin. I started working in the 
position of Correctional Officer at the Pendleton 
Correctional Facility on November 12, 2008. While 
employed, I have been subjected to disrespectful, 
unprofessional, and harassing conduct by supervisors 
and other correctional officers because of my sex and 
national origin, and because I complained about the 
discrimination. On occasions when I complained 
about discrimination, the employer failed to take 
prompt appropriate corrective action for me, and 
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instead, the employer told me to leave my job position 
and transferred me to another job. The employer 
repeatedly transferred me and failed to train me 
properly. The employer then criticized me for not 
being properly trained. The employer told me to 
follow the instructions of other correctional officers, 
but when I did so, the employer criticized me. 

On August 8, 2010, I filed a charge of discrimination 
with the EEOC in Indianapolis. On October 7, 2010, I 
filed an amended charge of discrimination with the 
EEOC. The employer continued to discriminate and 
retaliate against me. 

On March 7, 2011, the EEOC mailed to me a notice of 
right to sue within 90 days of receipt of the notice, 
and on May 27, 2011, I filed a Complaint and De-
mand For Jury Trial in the United States District 
Court for the Southern District of Indiana. 

The employer continued to discriminate and retaliate 
against me after I filed my EEOC charges in 2010. 
For example, on about January 2, 2011, another 
correctional officer left a door open and inmates stole 
my food and my notebook with phone numbers and 
writings about my job. I complained to Captain 
Michael Conyers, but the employer did not search the 
inmates or take any other corrective action for me. 

In February, 2011, the employer gave me a backdated 
bad performance evaluation and put me on a work 
improvement plan for 90 days. I complained to Cap-
tain Conyers that there were false statements in my 
file, and I requested to view my file. The employer did 
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not take corrective action for me. Instead, Captain 
Conyers began a disciplinary charge against me. On 
about March 8, 2011, the employer held a pre-
deprivation hearing against me trying to terminate 
me for grounds that were pretexts. On about March 9, 
2011, the employer gave me a letter of reprimand in 
lieu of a three day suspension. On about March 12, 
2011, I again asked to see my personnel file, but 
Captain Conyers refused to let me see it and became 
upset with me again. I complained that I had been 
working for 2 years and I was put on probation. On 
about February 13, 2011, Captain Conyers assigned 
me to the segregation cell house, which is a worse 
work assignment. 

On about April 9, 2011, a correctional officer told me, 
“If you don’t like it, you should go back to France.” 
State employees continued to make harassing state-
ments to me about being from France and about my 
first language being French. 

On April 11, 2011, a State employee wrote in my 
Employee Fact File that he was instructing me on 
that date that every day I work on K Dormitory, I was 
to complete a report of daily inspection on the com-
puter and email it to the State employee and the 
secretary to the Custody Supervisor. The State em-
ployee did not give me those instructions and I was 
not even working on that date. I complained to the 
State, but the State did not take corrective action. 

On about April 23, 2011, I was assaulted by an in-
mate, who grabbed my buttocks. I handcuffed him 
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and made a conduct report for sexual assault. I 
requested help in processing the conduct report, but 
the other employees would not help me. A supervisor 
told me that no employees trusted me. The employer 
released, the inmate who assaulted me to the general 
population. I became more stressed, because my 
superiors would not work with me. 

On about April 28, 2011, I was finally allowed to 
review my fact file. I saw that employees had written 
things in my fact file that were not true. When I was 
in the chow hall, other employees avoided me. I was 
assigned to work around the worst offenders. I felt 
scared that something would happen to me and that 
no one would help me. I requested a transfer, but the 
employer denied my request for a transfer. 

On about May 13, 2011, my doctor wrote a recom-
mendation that I be off work from May 16 to August 
14, 2011 due to the work stress and fear. I was afraid 
to return to work. In about July, 2011, the employer 
told me that it was not going to pay me for hours that 
I had already worked overtime. On about July 29, 
2011, I was forced by the stress and fear to give the 
Pendleton Correctional Facility my two weeks notice 
of my termination of employment. 

I believe that I have been discriminated against in 
violation of Title VII of the Civil Rights Act of 1964, 
as amended, in that I have been discriminated 
against because of my sex, female, my national origin, 
French, and because I opposed the discrimination. 

 


