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i 

 
-A CAPITAL CASE- 

QUESTIONS PRESENTED 
 

When states re-crafted death penalty statutes after 
Gregg v. Georgia, some – “weighing states” – promul-
gated laws allowing juries to impose death sentences 
only after determining that aggravating circumstanc-
es outweighed mitigating factors. Others – “non-
weighing” states – instruct jurors that they may 
return a sentence less than death for any reason or 
no reason at all, even after finding a statutory aggra-
vator. Strickland v. Washington established the 
universal test for evaluating ineffective assistance of 
counsel claims. The majority of federal appellate 
courts, however, do not appropriately apply the 
Strickland test for penalty phase prejudice according 
to the underlying states’ capital sentencing statutes. 
The question presented by this case identifies a split 
among the federal circuits and is an issue of first 
impression for this Court.  

Is it error for a federal appellate court to un-
dertake the same analysis for penalty phase 
prejudice in capital cases arising from both 
weighing and non-weighing states? 

Did the Eleventh Circuit Court of Appeals 
violate the Eighth Amendment by improperly 
“weighing” aggravation against mitigation 
evidence in Mr. Bishop’s case rather than apply-
ing the non-weighing prejudice test consistent 
with Georgia’s capital sentencing statute artic-
ulated in Zant v. Stephens?  
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OPINIONS BELOW 

 The Eleventh Circuit panel decision is Bishop v. 
Warden, GDCP, 726 F.3d 1243 (11th Cir. 2013) (App. 
1). The Circuit’s denial of en banc rehearing is Octo-
ber 3, 2013 (App. 292). 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Eleventh Circuit Court of Appeals entered its 
order affirming the conviction on August 8, 2013 
(App. 1) and denied a petition for rehearing on Octo-
ber 3, 2013 (App. 292). This Court’s jurisdiction is 
invoked under 28 U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

RELEVANT CONSTITUTIONAL  
AND STATUTORY PROVISIONS 

The Sixth Amendment to the United States 
Constitution provides:  

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the state and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be in-
formed of the nature and cause of the accu-
sation; to be confronted with the witnesses 
against him; to have compulsory process for 
obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense. 
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The Eighth Amendment to the United States 
Constitution provides: 

Excessive bail shall not be required, nor ex-
cessive fines imposed, nor cruel and unusual 
punishments inflicted. 

Section 2254 of Title 28 of the United States 
Code, as amended by the Antiterrorism and 
Effective Death Penalty Act of 1996 (“AEDPA”), 
reads, in relevant part: 

(d) An application for a writ of habeas cor-
pus on behalf of a person in custody pursu-
ant to the judgment of a State court shall not 
be granted with respect to any claim that 
was adjudicated on the merits in State court 
proceedings unless the adjudication of the 
claim –  

(1) resulted in a decision that was con-
trary to, or involved an unreasonable 
application of, clearly established Feder-
al law, as determined by the Supreme 
Court of the United States; or  

(2) resulted in a decision that was 
based on an unreasonable determination 
of the facts in light of the evidence pre-
sented in the State court proceeding. 

(e)(1) In a proceeding instituted by an ap-
plication for a writ of habeas corpus by a 
person in custody pursuant to the judgment 
of a State court, a determination of a factual 
issue made by a State court shall be pre-
sumed to be correct. The applicant shall have 
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the burden of rebutting the presumption of 
correctness by clear and convincing evidence.  

(2) If the applicant has failed to devel-
op the factual basis of a claim in State 
court proceedings, the court shall not 
hold an evidentiary hearing on the claim 
unless the applicant shows that –  

(A) the claim relies on –  

(i) a new rule of constitutional 
law, made retroactive to cases 
on collateral review by the Su-
preme Court, that was previous-
ly unavailable; or 

(ii) a factual predicate that 
could not have been previously 
discovered through the exercise 
of due diligence; and 

(B) the facts underlying the claim 
would be sufficient to establish by 
clear and convincing evidence that 
but for constitutional error, no rea-
sonable factfinder would have found 
the applicant guilty of the underly-
ing offense. 

Ga. Code Ann. § 17-10-30 (2013). Section 30 of 
Title 17 of the Georgia Code Annotated pro-
vides:  

(a) The death penalty may be imposed for 
the offenses of aircraft hijacking or treason 
in any case. 
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(b) In all cases of other offenses for which 
the death penalty may be authorized, the 
judge shall consider, or he shall include in 
his instructions to the jury for it to consider, 
any mitigating circumstances or aggravating 
circumstances otherwise authorized by law 
and any of the following statutory aggravat-
ing circumstances which may be supported 
by the evidence: 

(1) The offense of murder, rape, armed 
robbery, or kidnapping was committed 
by a person with a prior record of convic-
tion for a capital felony; 

(2) The offense of murder, rape, armed 
robbery, or kidnapping was committed 
while the offender was engaged in the 
commission of another capital felony or 
aggravated battery, or the offense of 
murder was committed while the offend-
er was engaged in the commission of 
burglary in any degree or arson in the 
first degree; 

(3) The offender, by his act of murder, 
armed robbery, or kidnapping, knowing-
ly created a great risk of death to more 
than one person in a public place by 
means of a weapon or device which 
would normally be hazardous to the lives 
of more than one person; 

(4) The offender committed the offense 
of murder for himself or another, for the 
purpose of receiving money or any other 
thing of monetary value; 
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(5) The murder of a judicial officer, 
former judicial officer, district attorney 
or solicitor-general, or former district at-
torney, solicitor, or solicitor-general was 
committed during or because of the exer-
cise of his or her official duties; 

(6) The offender caused or directed an-
other to commit murder or committed 
murder as an agent or employee of an-
other person; 

(7) The offense of murder, rape, armed 
robbery, or kidnapping was outrageously 
or wantonly vile, horrible, or inhuman in 
that it involved torture, depravity of 
mind, or an aggravated battery to the 
victim; 

(8) The offense of murder was commit-
ted against any peace officer, corrections 
employee, or firefighter while engaged in 
the performance of his official duties; 

(9) The offense of murder was commit-
ted by a person in, or who has escaped 
from, the lawful custody of a peace of-
ficer or place of lawful confinement; 

(10) The murder was committed for the 
purpose of avoiding, interfering with, or 
preventing a lawful arrest or custody in 
a place of lawful confinement, of himself 
or another; or 

(11) The offense of murder, rape, or 
kidnapping was committed by a person 
previously convicted of rape, aggravated 
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sodomy, aggravated child molestation, or 
aggravated sexual battery. 

(c) The statutory instructions as deter-
mined by the trial judge to be warranted by 
the evidence shall be given in charge and in 
writing to the jury for its deliberation. The 
jury, if its verdict is a recommendation of 
death, shall designate in writing, signed by 
the foreman of the jury, the aggravating cir-
cumstance or circumstances which it found 
beyond a reasonable doubt. In nonjury cases 
the judge shall make such designation. Ex-
cept in cases of treason or aircraft hijacking, 
unless at least one of the statutory aggravat-
ing circumstances enumerated in subsection 
(b) of this Code section is so found, the death 
penalty shall not be imposed. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE FACTS  
AND PROCEDURAL HISTORY 

 In the summer of 1994, Petitioner Joshua Bishop 
was a homeless nineteen-year-old1 who had begun at 
a very young age to numb emotional pain through 
drug and alcohol dependency.2 Trial Transcript (here-
inafter “T.T.”) 2859, 2860-62. Manipulated, beaten, 

 
 1 Habeas Transcript (hereinafter “H.T.”) 455. 
 2 From birth, Petitioner was subject to severe neglect, 
violence, and drug and alcohol abuse. H.T. 457. He first drank 
alcohol and huffed gasoline to get high well before the age of 10. 
H.T. 547-48. 
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and abandoned by his mother3 – herself an addict and 
a victim of sexual and physical abuse4 – he had al-
ways been a “sweet kid,” but now found himself alone; 
it had been five years since he had last been enrolled 
in school or cared for in a foster or group home.5 After 
sleeping under bridges by the river in Milledgeville, 
Georgia (H.T. 457), he went to stay with his mother’s 
former lover, Mark Braxley, an addict and small-time 
drug dealer who, at thirty-five, was nearly twice his 
age.6 Within the next few weeks, Petitioner – never 
before charged with a crime more serious than a 
misdemeanor (T.T. 2568) – faced murder charges for 
the tragic results of his connection with Braxley.  

 These circumstances have never provided an 
excuse sufficient to establish legal innocence of his 
crimes of those summer weeks; in fact, Mr. Bishop 
confessed within hours of his arrest and sought to 
plead guilty for his crimes. T.T. 1879, 1912; H.T. 96. 
While the question of Petitioner’s guilt was not a 
complicated one for his trial jury – hearing his con-
fession, it returned a verdict after only a few hours 
(App. 13.) – the decision to return a death verdict was 
more difficult.  

 
 3 Petitioner, who was six years old when first taken away 
from his mother, “never gave up hope on his mama,” and “really 
believed she would change.” H.T. 511.  
 4 T.T. 2248-52. 
 5 H.T. 563; T.T. 2764. 
 6 H.T. 562, 564, 507, 739; T.T. 2550. 



8 

 Later, post-conviction counsel presented a very 
different picture of his involvement in the crimes 
than the one heard at trial. Sentencing jurors submit-
ted affidavits explaining if they had heard this infor-
mation they would not have returned a death verdict. 
H.T. 611-641. The contrasting presentations of his 
culpability and remorse – and the reasonable proba-
bility of a different outcome – are fundamental to 
consideration of Petitioner’s case.  

 
A. The Facts of the Crime 

 Although most of those involved were heavily 
intoxicated, the facts regarding the activities of the 
Petitioner, Mark Braxley, and Leverett Morrison prior 
to Mr. Morrison’s death are generally undisputed. On 
June 24, 1994, Morrison went looking for crack 
cocaine at the Braxley trailer, where Petitioner was 
staying with Braxley. T.T. 1683-685, 1914. Later that 
night, the men went to the local Hilltop Bar. Petition-
er, who had been drinking alcohol and smoking crack 
with the two older men throughout the day, was 
observed by others to be so heavily intoxicated that 
he “had a hard time walking around,” and “had to 
hold on to [Braxley] to stand up.” H.T. 517.  

 The next morning, Mr. Morrison’s body was found 
lying between two dumpsters. T.T. 1721-22. As they 
were the last ones seen with Leverett Morrison, 
Petitioner and Braxley were questioned about and 
later arrested for his murder. T.T. 1813, 1823. Peti-
tioner fully confessed within a few hours of his arrest 
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– within twenty-four hours of the crime. See T.T. 
1813, 1897. 

 Petitioner told the investigating officers that 
after he, Braxley, and Morrison returned from the 
bar, the intoxicated Morrison passed out in a bed-
room. Braxley wanted to visit his girlfriend and told 
Petitioner to “get them keys [to Morrison’s Jeep].” T.T. 
1915. Morrison woke up as Petitioner tried to reach 
into his pocket for them. Id. (“[A]nd Leverett popped 
me and asked me what I was doing.”). Braxley, close 
behind, handed over one piece of a closet rod that had 
been cut in two. T.T. 1916. Petitioner explained later 
he had only intended to “just knock him out where 
[he] could take [the] keys.” T.T. 1915. But he hit 
Leverett Morrison “[a]bout twice and [Braxley] hit 
him about three times.” T.T. 1917.7 

 Braxley said, “I’m going to have to finish him,” 
but Petitioner urged, “No, uh-uh, man, just leave him 
alone” and left the room. Id. When he heard a loud 
noise coming from inside the trailer (T.T. 1926), 
Petitioner re-entered the room and discovered that 
Morrison was dead. T.T. 1918.  

 The two men then carried Morrison’s body out to 
his Jeep. Id. Petitioner drove at first, but he “started 
getting scared” and could no longer drive because he 
was “shaking so bad,” so Braxley took the wheel. Id. 

 
 7 The Medical Examiner’s report was consistent with 
Petitioner’s account. T.T. 2061. 
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Unable to lift the body into a Dumpster, they left it 
there on the ground, where he was found the follow-
ing morning. T.T. 1920. They drove the Jeep to a 
pond, “threw some gas on it and lit it up.” T.T. 1921.  

 While in police custody, Petitioner also admitted 
to an earlier offense. T.T. 2227. Although Petitioner 
vehemently denied killing him, he described a con-
frontation with another man, Ricky Willis, who had 
sexually assaulted his mother.8 T.T. 2515, 2258-59, 
2569. Ricky Willis suffered from mental illness and 
had a history of sexual attacks against women. H.T. 
607-10. When he bragged to others about the assault, 
Petitioner became “very angry and [ ] beat . . . Ricky 
Willis.” T.T. 2258. Petitioner then told the police that 
Mark Braxley – who had a violent history with Willis 
– slit Willis’s throat, killing him. T.T. 2259, H.T. 609. 
Petitioner admitted he had helped Braxley bury the 
body (T.T. 2517), and his statement to police was 
consistent with the medical examiner’s testimony 
indicating Willis had died from knife injuries rather 
than head abrasions. T.T. 2420. 

 Mark Braxley, on the other hand, never admitted 
to taking an active role in either murder (H.T. 470), 
and “continued to deny everything that [law enforce-
ment] couldn’t prove to him.” Id. Both Petitioner and 
Mark Braxley were ultimately charged with murder 

 
 8 Those who knew Petitioner often described his desire to 
protect his mother from harm, despite her treatment of him. 
H.T. 554.  



11 

and armed robbery (for the taking of Morrison’s Jeep) 
and the State gave notice of its intention to seek the 
death penalty. H.T. 655. 

 
B. The Trial  

 A judge ruled that they would be tried separately. 
App. 80. During his trial, Petitioner was represented 
by court-appointed lawyers Brian Combs and Re-
ginald Bellury. H.T. 447, 454. Lead counsel Brian 
Combs was a civil attorney and had never before 
handled a murder case. Id. Reginald Bellury, a local 
criminal defense attorney, sat second chair. H.T. 455. 

 At the guilt phase of the trial for murder and 
armed robbery of Leverett Morrison (he was never 
tried in connection with the death of Ricky Willis), 
most of the evidence presented by the State consisted 
of Petitioner’s taped confessions. T.T. 1910. No evi-
dence or testimony was presented on his behalf. See 
T.T. 1717-2089. On February 8, 1996, the jury re-
turned a guilty verdict on two counts: malice murder 
and armed robbery. T.T. 2190-91.9 

 During the sentencing phase, evidence of Ricky 
Willis’s death was introduced as a non-statutory 

 
 9 On September 11, 1996, Mark Braxley accepted the 
State’s offer of a life sentence with the possibility of parole. App. 
83. 
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aggravator.10 T.T. 2227. The defense presented testi-
mony that Braxley known to carry and use a knife 
similar in shape and size to the knife used to kill 
Willis. T.T. 2259. It also presented testimony of the 
abuse Mr. Bishop suffered during his childhood, 
leaving many jurors in tears.11  

 On February 13, 1996, Mr. Bishop was sentenced 
to death.12  

   

 
 10 Though evidence of Ricky Willis’s murder was used 
throughout the sentencing phase, Petitioner was neither 
prosecuted for nor convicted of a second murder. H.T. 448. 
 11 His mother, Carolyn Bishop, regularly abandoned her 
children for days at a time, without an explanation or hope of 
return. T.T. 2617. When Carolyn Bishop was home, Petitioner 
and his older brother were often left to fend for themselves. T.T. 
2619. They witnessed near-constant violence between Carolyn 
Bishop and various sexual partners, including a shootout 
outside a trailer while the boys cowered inside. T.T. 2618. The 
violence was often aimed at Petitioner. H.T. 552 (“I have seen 
Tony [one of Carolyn Bishop’s longtime boyfriends] kick and 
stomp Josh in the head from the time he was just a little boy.”); 
H.T. 511 (“Unfortunately, Josh also suffered a bunch of the 
beatings. Carolyn was always telling him he was useless and the 
reason [her boyfriend] beat up on her.”). In 1981, when he was 
six, Petitioner and his brother were removed from their mother 
and placed in more than a dozen foster or group homes in as 
many years, but they continued to be victims of violence and 
instability. H.T. 456-57. 
 12 Angela Prosser, Petitioner’s caseworker from the Baldwin 
County Department of Family and Children’s Services, had 
presciently testified, “[Joshua’s] life was taken away from him a 
long time ago as a child.” T.T. 2628-32. 
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C. The State Habeas Proceedings 

 In state habeas proceedings, new counsel raised a 
number of claims related to ineffective assistance of 
trial counsel. Combs and Bellury testified their 
strategy had been focused on convincing the jury of 
Petitioner’s limited culpability. H.T. 143. Post-
conviction counsel presented voluminous testimony 
and evidence – all of which had been available at the 
time of trial – which could have supported trial 
counsel’s stated theory. See, e.g., H.T. 675, 465-466. 

 Three law enforcement officers testified by sworn 
affidavit in Petitioner’s habeas proceedings that they 
found Mr. Bishop to be truthful, remorseful, and less 
culpable than Mark Braxley. H.T. 464-477.  

 Chief Detective Richard Horn explained that he 
“always believed that a life without parole sentence 
[was] an appropriate punishment for Mr. Bishop.” 
H.T. 465-66. Lead investigator Howard Sills ex-
plained “[t]here was nothing in the physical evidence 
that was inconsistent with Bishop’s account.” H.T. 
471. In contrast, of Braxley’s statements to law 
enforcement blaming everything on Bishop, he said, 
“I believe that most of these statements are lies.” H.T. 
469, 470. He further explained, “[d]uring my interac-
tions with him, Bishop was polite, straightforward, 
truthful, and remorseful.” H.T. 472. Captain Rusty 
Wagner, who had charge of the city jail, explained, “I 
thought it was important to tell the truth about the 
Josh Bishop I got to know while he was in my jail. 
And I did tell someone from Josh’s defense I would be 
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willing to testify for him at trial.” H.T. 477 (emphasis 
added.). 

 Combs described the officers’ reluctance to testify 
(H.T. 216-18), but neither he nor Bellury attempted to 
compel them to tell the jury about their impressions 
of Bishop’s truthfulness, remorsefulness, or limited 
role in the crimes. H.T. 215, H.T. 450. There was no 
explanation given for the failure to call Captain 
Wagner. 

 Further exploring issues of general veracity and 
relative culpability, both Mr. Bishop and the State 
presented expert testimony regarding the blood 
spatter (which had never been tested or examined) 
found on Braxley’s clothing. H.T. 671-92. Petitioner’s 
expert, Marilyn Miller, concluded “none of the physi-
cal evidence available for review in this case is incon-
sistent with [Petitioner]’s statement, while the 
physical evidence flatly contradicts Braxley’s exculpa-
tory version of events.” H.T. 675.  

 The presentation of additional mitigation and 
context – never presented to the sentencing jury – 
was voluminous, including descriptions of Petitioner 
as desperate for and vulnerable to father figures.13 
See H.T. 550, 537, 543, 553.  

 
 13 Petitioner “not knowing his daddy or whom he belonged 
to meant that he was always looking for a father figure to fill 
that void.” H.T. 543. This longing made Petitioner “very depend-
ent and easily influenced his whole life,” as “[a]ll [Mr. Bishop] 
wanted was to be loved and to belong to a family.” Id. 
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 A number of the sentencing jurors also testified 
by affidavit that, had they known of this evidence at 
the time of Petitioner’s trial, they would not have 
voted for death. See H.T. 612-640 (finding forensic 
evidence, among other factors, to be significant) 
(“Had I known about this evidence, I would not have 
voted for the death penalty.” Affidavit of Jackie Dixon 
H.T. 614). 

 Juror George Hobbs put it best, perhaps: “During 
the trial, I felt sorry for the defense attorney . . . he 
was over his head and [ ] this kind of law was not his 
expertise.” H.T. 631.  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 On February 12, 1996, a Butts County jury 
sentenced Petitioner to death for murder and armed 
robbery. App. 83. The Supreme Court of Georgia 
affirmed Petitioner’s convictions and sentence on July 
16, 1997. Bishop v. State, 268 Ga. 286 (1997), and his 
timely motion for reconsideration was denied. On 
February 23, 1998, this Court declined to issue the 
writ. Bishop v. Georgia, 522 U.S. 1119 (1998).  

 Mr. Bishop filed a petition for a writ of habeas 
corpus on August 31, 1998, and on March 17, 2006, 
the Superior Court of Butts County, Georgia declined 
to grant habeas relief. App. 73. The Georgia Supreme 
Court denied Petitioner’s Application for a Certificate 
of Probable Cause to Appeal on October 9, 2007. 
Reconsideration was denied.  
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 His timely petition for federal habeas relief was 
likewise denied. App. 29. The Eleventh Circuit Court 
of Appeals affirmed that order on August 8, 2013 
(rehearing denied October 3, 2013). App. 1, 292. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 Georgia’s death penalty statute, as reviewed by 
this Court in Zant v. Stephens, 462 U.S. 862 (1983), 
established a system in which jurors in capital trials 
may return a sentence less than death for any reason 
or no reason at all, even after finding a statutory 
aggravator. Where, as in Petitioner’s case, a federal 
circuit court does not differentiate in its analysis of 
penalty phase ineffectiveness among the laws partic-
ular to weighing and non-weighing states, a capital 
defendant is denied meaningful appellate review. 
This case presents an opportunity for this Court to 
resolve a splintered approach among the circuit 
courts’ analysis of penalty phase prejudice and settle 
this issue of first impression. 

 
I. The majority of federal appellate courts 

do not appropriately analyze penalty 
phase prejudice, failing to incorporate 
the underlying states’ capital sentencing 
schemes. 

 In Strickland v. Washington, 466 U.S. 668 (1984), 
this Court explained that “[t]he purpose of the Sixth 
Amendment guarantee of counsel is to ensure that a 
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defendant has the assistance necessary to justify 
reliance on the outcome of the proceeding.” 466 U.S. 
668, 691-92 (1984). To this end, the Court laid out a 
two-prong test to determine whether “counsel’s repre-
sentation fell below an objective standard of reasona-
bleness” (id. at 687-88) and whether, in the case of a 
trial, “there is a reasonable probability that, but for 
counsel’s unprofessional errors, the result of the 
proceeding would have been different.” Id.  

 As “the range of reasonable applications is sub-
stantial” (Harrington v. Richter, 562 U.S. ___, 131 
S. Ct. 770, 788 (2011)), “[t]he governing legal stan-
dard plays a critical role in defining the question to 
be asked in assessing the prejudice from counsel’s 
errors.” Strickland, 466 U.S. at 695. That is, the 
question of prejudice is necessarily circumscribed by 
the legislation governing the imposition of that par-
ticular death sentence. See Strickland, 466 U.S. at 
687 (emphasis added); see also Washington v. Strick-
land, 693 F.2d 1243, 1282 (5th Cir. 1982). 

 On remand, Strickland’s general rule was, natu-
rally, applied to the Florida case before it: a death 
sentence that had been handed down after a capital 
jury found the aggravating circumstances had out-
weighed the mitigating circumstances.14 The Court 

 
 14 The Court held that a defendant must prove that “there is 
a reasonable probability that, absent the errors, the sentencer – 
including an appellate court, to the extent that it independently 
reweighs the evidence – would have concluded that the balance 
of aggravating and mitigating circumstances did not warrant 

(Continued on following page) 
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assessed the question of prejudice and found that the 
“question is whether there is a reasonable probability 
that, absent the errors, the sentencer . . . would have 
concluded that the balance of aggravating and miti-
gating circumstances did not warrant death.” Strick-
land, 466 U.S. at 695.  

 
A. Penalty phase prejudice analysis 

should be specific to states’ capital 
sentencing statutes. 

 Federal Circuit Courts of Appeals inconsistently 
apply the Strickland penalty-phase test for prejudice, 
as evidenced by the Eleventh Circuit’s treatment of 
Petitioner’s case.15 In the wake of Furman and Gregg,16 
death penalty states developed statutory schemes 
that generally fall into one of two categories: “weighing”17 

 
death.” Strickland, 466 U.S. at 695. The former Fifth Circuit 
analyzed the facts under the contemporary state statute, Fla. 
Stat. § 921.141 (1982). Washington, 693 F.2d at 1266.  
 15 This petition represents thorough research into each 
federal circuit and its analysis of state capital convictions 
involving Strickland. This involved review of penalty phase 
prejudice analysis in nearly five hundred cases. The focus below 
is on the most illustrative circuits. 
 16 Responding to Furman’s warning “to see to it that general 
laws are not applied sparsely, selectively, and spottily to unpopu-
lar groups,” Furman v. Georgia, 408 U.S. 238, 256 (1972), states 
promulgated statutes specifying the factors to be considered and 
the procedures to be followed in deciding when to impose a 
capital sentence. Gregg v. Georgia, 428 U.S. 153 (1976). 
 17 Weighing States: Alabama: Ala. Code § 13A-5-46 
(2013); Arizona: Ariz. Rev. Stat. Ann. § 13-751 (2013); Arkansas: 

(Continued on following page) 
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and “non-weighing.”18 Most jurisdictions are weighing 
states, in which juries must find that aggravating 

 
Ark. Code Ann. § 5-4-603 (2013); Connecticut: Conn. Gen. Stat. 
Ann. § 53a-54a (2014) (Repealed by 2012 Conn. Acts 12-5, § 7, 
eff. April 25, 2012, prospectively but not retrospectively); 
Delaware: Del. Code Ann. tit. 11 § 4209 (2013); Florida: Fla. 
Stat. Ann. § 921.141 (2013); Idaho: Idaho Code Ann. § 19-2515 
(2013); Indiana: Ind. Code § 35-50-2-9 (2013); Kansas: Kan. 
Stat. Ann. § 21-6617 (2013); Maryland: Md. Code Ann., Crimi-
nal Law, § 2-202 (2012) (Repealed by Acts 2013, c. 156, § 3, eff. 
Oct. 1, 2013, prospectively but not retrospectively); Mississippi: 
Miss. Code. Ann. § 97-3-19 (2013); Montana: Mont. Code Ann. 
§ 46-18-310 (2013); Nebraska: Neb. Rev. Stat. § 29-2522 (2013); 
Nevada: Nev. Rev. Stat. Ann. § 200.030 (2013); New Hamp-
shire: N.H. Rev. Stat. Ann. § 630:5 (2013); New Mexico: N.M. 
Stat. Ann. § 31-20A-1 (2013) (Repealed by L. 2009, Ch. 11, § 5, 
eff. July 1, 2009, prospectively but not retrospectively); North 
Carolina: N.C. Gen. Stat. Ann. § 15A-2000 (2013); Ohio: Ohio 
Rev. Code Ann. § 2929.04 (West 2013); Oklahoma: Okla. Stat. 
tit. 21, § 701.10 (2013); Pennsylvania: 42 Pa. Cons. Stat. Ann. 
§ 9711 (West 2014); Tennessee: Tenn. Code Ann. § 39-13-204 
(2013); and Wyoming: Wyo. Stat. Ann. § 6-2-102 (2013). 
 18 Non-weighing States: California: Cal. Penal Code 
§ 190.1 (West 2014). See Brown v. Sanders, 546 U.S. 212, 213, 
126 S. Ct. 884, 887, 163 L. Ed. 2d 723 (2006); Georgia: Ga. Code 
Ann. § 17-10-30 (2013); Kentucky: Ky. Rev. Stat. Ann. § 532.025 
(West 2013); Louisiana: La. Code Crim. Proc. Ann. art. 905.3 
(2013); Missouri: Mo. Rev. Stat. § 565.032 (2013); Oregon: Or. 
Rev. Stat. § 163.150 (2013); South Carolina: S.C. Code Ann. 
§ 16-3-20 (2013); South Dakota: S.D. Codified Laws § 23A-27A-
1 (2013); Texas: Tex. Crim. Proc. Code Ann. art. 37.071 (West 
2013); Virginia: Va. Code Ann. § 19.2-264.2 (2013); and Wash-
ington: Wash. Rev. Code § 10.95.020 et seq. (2013). Some 
authorities refer to Utah and Colorado as non-weighing states, 
and some refer to them as hybrid states. See Utah: Utah Code 
Ann. § 76-3-207 (West 2013); and Colorado: Colo. Rev. Stat. 
§ 18-3-102 (2013).  
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circumstances outweigh mitigating factors in order 
for the defendant to be sentenced to death. However, 
in non-weighing states, a capital jury may return a 
verdict for life for any reason or no reason at all.19 

 While Strickland provides a clear test for penalty 
phase prejudice, the federal courts’ application of 
Strickland has resulted in uneven and illogical re-
sults given their inconsistent application of the 
underlying states’ statutory schemes.20 

 
B. The federal circuit courts have adopt-

ed sharply divergent approaches in 
their application of Strickland, creat-
ing unjust results in capital punish-
ment jurisprudence.  

 Federal circuit courts analyze penalty phase 
prejudice through sharply divergent approaches.21 
The Third, Fourth, Fifth, and Eleventh Circuits 
analyze penalty phase prejudice without regard to the 
state law from which a case originated. The Eighth 

 
 19 Nicholas A. Fromherz, Assuming Too Much: An Analysis 
of Brown v. Sanders, 43 SAN DIEGO L. REV. 401 (May-June 2006); 
Samy Khalil, Doing The Impossible: Appellate Reweighing Of 
Harm And Mitigation In Capital Cases After Williams v. Taylor, 
With A Special Focus On Texas, 80 TEX. L. REV. 193 (November 
2001). 
 20 Strickland, 466 U.S. 668.  
 21 Research revealed no Strickland analysis of penalty 
phase prejudice from the First or the Second Circuit Courts of 
Appeals.  
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and Tenth Circuits’ death penalty jurisprudence 
demonstrates concern about the appropriate analysis, 
highlighting the split among federal courts. The 
Sixth, Seventh, and Ninth Circuits, however, properly 
apply Strickland by recognizing the capital sentenc-
ing statutes and jury deliberations in weighing and 
non-weighing states.22  

 
1. The Third, Fourth, Fifth, and Elev-

enth Circuit Courts of Appeals con-
flate the analysis of penalty phase 
prejudice of cases arising from non-
weighing states with analysis ap-
propriate to weighing states.  

 The Eleventh Circuit includes two weighing 
states – Florida and Alabama – and one non-weighing 
state – Georgia.23 Eleventh Circuit Strickland preju-
dice review, however, inappropriately conflates weigh-
ing and non-weighing analysis without regard to the 
states’ capital sentencing schemes.24 See, e.g., Holsey 
v. Warden, Georgia Diagnostic Prison, 694 F.3d 1230, 
1268 (11th Cir. 2012) (“[courts must] evaluate the 
totality of the available mitigation evidence – both 

 
 22 Id. 
 23 See supra notes 17 and 18. 
 24 See, e.g., Florida v. Steele, No. SC04-802 (Oct. 12, 2005); 
Dobbs v. Turpin, 142 F.3d 1383 (11th Cir. 1998); Ward v. Hall, 
592 F.3d 1144, 1165 (11th Cir. 2010); Crawford v. Head, 311 F.3d 
1288 (11th Cir. 2002); Johnson v. Alabama, 256 F.3d 1156 (11th 
Cir. 2001); Brownlee v. Haley, 306 F.3d 1043 (11th Cir. 2002). 
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that adduced at trial, and the evidence adduced in 
the habeas proceeding – and reweigh it against the 
evidence in aggravation.”); Callahan v. Campbell, 427 
F.3d 897, 936 (11th Cir. 2005)). 

 The Fifth Circuit, which includes two non-
weighing states, Texas and Louisiana,25 regularly 
misapplies the Strickland test in considering penalty-
phase prejudice.26 While the Texas capital punish-
ment statute does not require a jury to conduct a 
balancing inquiry, federal appellate courts regularly 
do so. See Clark v. Thaler, 673 F.3d 410, 422 (5th Cir. 
2012) (citing Strickland, 466 U.S. at 695, requiring a 
conclusion that the balance of aggravating and miti-
gating circumstances did not warrant death).27 Par-
ticular emphasis on the circumstances of the crime  
is indicative of this improper analysis. See, e.g.,  
Ladd v. Cockrell, 311 F.3d 349, 360 (5th Cir. 2002) 

 
 25 See supra note 18. 
 26 The conflation of weighing and non-weighing language is 
clear in Sonnier v. Quarterman: “[the] mitigation evidence, if 
discovered would have shown some favorable aspects of 
Sonnier’s character, after re-weighing the aggravating evidence 
of record against it, we do not find that there is a reasonable 
probability that its introduction would have caused the jury to 
decline to impose the death penalty in this case.” 476 F.3d 349, 
359-60 (5th Cir. 2007). Newbury v. Thaler, 437 Fed.Appx. 290, 
297 (5th Cir. 2011); Ransom v. Johnson, 126 F.3d 716 (5th Cir. 
1997). 
 27 The Fifth Circuit further explained that on review this 
court must “ ‘reweigh the evidence in aggravation against the 
totality of available mitigating evidence.’ ” Id. (citing Cullen v. 
Pinholster, 131 S. Ct. 1388, 1408 (2011) (quoting Wiggins v. 
Smith, 539 U.S. 510, 534 (2003)). 
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(characterizing certain mitigating evidence as “double 
edged” and claiming overwhelming evidence of future 
dangerousness made it “virtually impossible to estab-
lish prejudice.”).  

 Although the Fourth Circuit includes states with 
both weighing and non-weighing statutory schemes,28 
that Court analyzes penalty phase prejudice without 
consideration of the differing capital sentencing 
statutes.29 See, e.g., Lovitt v. True, 403 F.3d 171, 175 
(4th Cir. 2005) (applying weighing analysis to a 
Virginia case, which is a non-weighing state). This is 
also the case in decisions of the Third Circuit Court of 
Appeals.30 See, e.g., Jermyn v. Horn, 266 F.3d 257, 283 
(3d Cir. 2001) (requiring reviewing courts to evaluate 
the totality of the available mitigation evidence and 
reweigh it against the evidence in aggravation). 

 
2. The Eighth and Tenth Circuit 

Courts of Appeals have expressed 
confusion about the proper method 
of analyzing penalty phase preju-
dice in cases from states with dif-
fering capital sentencing statutes.  

 The Eighth Circuit Court of Appeals has exhibit-
ed a lack of clarity regarding the distinction between 

 
 28 See supra notes 17 and 18. 
 29 See, e.g., Van Dohlen v. State, 360 S.C. 598 (2004); Briley 
v. Bass, 750 F.2d 1238 (4th Cir. 1984); Emmett v. Kelly, 474 F.3d 
154 (4th Cir. 2007). 
 30 See supra notes 17 and 18. 
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the review of capital sentencing in weighing and non-
weighing states. The Eighth Circuit includes four 
states with capital punishment statutes: two non-
weighing states – Missouri and South Dakota – and 
two weighing states – Arkansas and Nebraska.31 

 Prior to Brown v. Sanders,32 the Eighth Circuit 
properly reviewed state capital sentencing in light of 
the weighing/non-weighing distinction. Rousan v. 
Roper, 436 F.3d 951, 963 (8th Cir. 2006) (“We have 
long analyzed the effect of an invalid aggravating 
circumstance on the constitutionality of a death 
sentence by first determining whether the defendant 
was sentenced in a ‘weighing’ or ‘non-weighing’ 
state.”). In light of Brown, the Eighth Circuit has 
abandoned this state-specific analysis, Rousan, 436 
F.3d at 963, but has not articulated an alternative to 
its previous method of analysis.  

 There is also a lack of clarity about how Strick-
land should be applied in light of different capital 
sentencing statutes33 of the states in the Tenth Cir-
cuit. 34 Davis v. Executive Director of Dept. of Corrections, 

 
 31 See supra notes 17 and 18. 
 32 546 U.S. 212, 219 (2006) (“This weighing/non-weighing 
scheme is accurate as far as it goes, but it now seems to us 
needlessly complex and incapable of providing for the full range 
of possible variations.”). 
 33 See supra notes 17 and 18. 
 34 Colorado and Utah are considered “hybrid” circuits, and 
the Circuit Court has previously applied a weighing analysis 
upon issues of prejudice. Other states in the Tenth Circuit have 

(Continued on following page) 
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100 F.3d 750, 768 (10th Cir. 1996) (“[t]he Supreme 
Court has not specifically indicated whether the 
Clemons reweighing/harmless-error analysis applies 
to states having a ‘hybrid’ system like Colorado’s.”). 

 
3. The Sixth, Seventh, and Ninth Cir-

cuit Courts of Appeals review penalty- 
phase prejudice analysis specific to 
states’ capital sentencing statutes. 

 The Ninth Circuit Court of Appeals properly 
applies Strickland and tailors its analysis to whether 
the case arose from a weighing or a non-weighing 
state.35 See, e.g., Lambright v. Schriro, 490 F.3d 1103, 
1121, 1126 (9th Cir. 2007) (evaluating the effect of 

 
been defined at weighing, such as Oklahoma, by a further 
analysis on the state death penalty statute. See Castro v. Ward, 
138 F.3d 810, 832 (10th Cir. 1998). (“Accordingly, the jury must 
find the existence of at least one aggravating factor beyond 
reasonable doubt and then must conclude the circumstance or 
circumstances outweigh any mitigating evidence presented by 
the defendant before it may recommend a death sentence.”) 
(citing Castro v. Oklahoma, Castro I, 71 F.3d 1502, 1506 n. 3 
(10th Cir. 1995) and Okla. Stat. Ann. tit. 21, § 701.11-12) (2013). 
See supra notes 17 and 18. The Colorado statute establishes a 
four-step process where the jury weighs the mitigation evidence 
with statutory aggravators, like a weighing state, but allows the 
jury to make a final determination using all available evidence 
during the fourth stage. See People v. Tenneson, 788 P.2d 786, 
791 (Colo. 1990). 
 35 The Ninth Circuit is comprised of four weighing states – 
Nevada, Arizona, Idaho, Montana, and three non-weighing 
states – California, Oregon, and Washington. See supra notes 17 
and 18. 
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deficient performance under the state’s particular 
sentencing statute).36  

 Likewise, the Sixth and Seventh Circuit Courts 
of Appeals properly analyze penalty phase prejudice 
in light of the relevant state statute.37 See, e.g., Mason 
v. Mitchell, 320 F.3d 604, 618 (6th Cir. 2003) (recog-
nizing, “Ohio law thus provides that, once the prose-
cution has proven one or more statutory aggravating 
circumstances beyond a reasonable doubt, the jury 
must weigh the aggravating circumstance(s) against 
the evidence in mitigation before imposing a death 
sentence.”); Stephens v. McBride, 489 F.3d 883, 894-
95 (7th Cir. 2007). 

 While some federal appellate courts properly 
consider penalty phase prejudice, the majority of 

 
 36 The court demonstrates deference to specific and individ-
ual state law in Arizona, noting that “in establishing prejudice 
under Strickland, it is not necessary for the habeas petitioner to 
demonstrate that the newly presented mitigation evidence 
would necessarily overcome the aggravating circumstances.” 
See, e.g., Correll v. Ryan, 539 F.3d 938, 951-52 (9th Cir. 2008) 
(applying correctly Strickland and reviewing correctly the case 
with respect to a weighing statutory scheme). In Lambright, the 
court makes numerous acknowledgements of Arizona law and 
adheres to that specific statutory structure which makes Arizo-
na a weighing state. Id. at 1126 (“The prejudicial nature of 
Brogna’s failure to develop and adequately present available 
mitigating evidence becomes particularly apparent when we 
consider the effect of the error under Arizona law.”). See, e.g., 
Henry v. Ryan, 720 F.3d 1073 (9th Cir. 2013); McKinney v. Ryan, 
730 F.3d 903 (9th Cir. 2013). 
 37 See supra notes 17 and 18. 
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federal circuits require direction about how to apply 
Strickland’s test without ignoring the underlying 
capital sentencing scheme. This is illustrated by the 
Eleventh Circuit’s treatment of Petitioner’s case. 

 
II. The Eleventh Circuit’s analysis of penalty 

phase prejudice in Petitioner’s case im-
properly ignored Georgia’s particular 
capital sentencing procedures.  

 The Eleventh Circuit’s focus on whether the 
mitigating evidence in Petitioner’s case “undermined 
the statutory aggravator,” App. 20, was improper in 
light of Georgia’s particular sentencing procedures. 
As enunciated in Zant v. Stephens, in Georgia, “the 
jury receives no instructions to give special weight to 
any aggravating circumstance, to consider multiple 
aggravating circumstances any more significant than 
a single such circumstance, or to balance the aggra-
vating and mitigating circumstances pursuant to any 
special standard.” Simpkins v. State, 268 Ga. 219, 
221-22 (1997) (quoting Zant v. Stephens, 462 U.S. 
862, 873 (1983)).  

 In Brown v. Sanders, this Court noted the differ-
ence between a weighing and non-weighing state is 
not one of semantics – reiterating that the Court has 
“held that in all capital cases the sentencer must be 
allowed to weigh the facts and circumstances that 
arguably justify a death sentence against the defen-
dant’s mitigating evidence.” 546 U.S. at 216-217 
(citing Eddings v. Oklahoma, 455 U.S. 104, 110 (1982)). 
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While a state may not exclude relevant mitigating 
evidence from the jury’s consideration, “the States are 
free to determine the manner in which a jury may 
consider mitigating evidence.” Kansas v. Marsh, 548 
U.S. 163, 171 (2006) (citing Walton v. Arizona, 497 
U.S. 639, 652 (1990)).  

 The heart of the Sixth Amendment claim before 
the Eleventh Circuit was the prejudicial and deficient 
performance of trial counsel in Petitioner’s capital 
trial. App. 16. That performance fell below an objec-
tive standard of reasonableness in failing (1) to 
present helpful testimony from several law enforce-
ment officers and (2) to seek expert testing related to 
available blood spatter evidence, and counsel’s defi-
cient performance prejudiced Petitioner’s capital 
sentencing proceeding.38 Nevertheless, the state 
habeas court unreasonably concluded that Petitioner 
had not been prejudiced (App. 124), and the Eleventh 
Circuit unreasonably affirmed that decision. App. 21, 
24.  

 Georgia’s capital sentencing statute grants juries 
absolute discretion in its deliberative process. See, 

 
 38 The habeas court admitted six affidavits from trial jurors 
explaining they would not have voted for death had they heard 
the evidence that would later be presented in state post-
conviction proceedings. H.T. 630 (“Had I known my options, I 
would have been willing to stand alone in voting for life without 
parole, even if all of the other jurors voted for death.”). Petition-
er’s jury struggled to come to a sentencing decision, deliberating 
for nine hours, at one point being “locked,” before imposing the 
death penalty. H.T. 620. 
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e.g., Ga. Code Ann. § 17-10-30; Zant, 462 U.S. at 873. 
The Eleventh Circuit’s examination, therefore, into 
whether the mitigating evidence “undercut” or “un-
dermined” the State’s aggravating factors is irrele-
vant to determine whether there was a reasonable 
probability of a different sentencing outcome. App. 
124. The court based its failure to grant relief on the 
procedural bars described in the Anti-Terrorism and 
Effective Death Penalty Act.39 App. 21. But when the 
application of Strickland was unreasonable, as in the 
instant case, those rulings are not entitled to defer-
ence under AEDPA; in fact, the analysis employed by 
the court below is the sort of perverse interpretation 
of clearly-established federal law that AEDPA was 
enacted to correct.  

 Instead, both courts avoided the point at issue: 
the nature of the mitigation presented and the inde-
pendent importance of mitigation that was available 
but not presented. See Wiggins, 539 U.S. at 510. In 
other words, any mitigating or humanizing evidence 
is critical in a non-weighing state, as the jury can 
return a life verdict based on any reason or no reason. 
See Zant, 462 U.S. at 873. 

   

 
 39 Antiterrorism and Effective Death Penalty Act of 1996 
(“AEDPA”), 28 U.S.C. § 2254.  
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A. The Eleventh Circuit misapplied 
Strickland to Petitioner’s case in its 
review of trial counsel’s failure to pre-
sent mitigating law enforcement tes-
timony. 

 The Eleventh Circuit’s opinion focused solely on 
whether the mitigating law enforcement testimony 
would have “undercut” or “undermined” the state’s 
case in aggravation. App. 20. This analysis, however, 
conflicts with this Court’s precedent and Georgia law. 
Whether the officers’ testimony would undermine the 
statutory aggravator is irrelevant in a non-weighing 
state like Georgia, where a jury may return a verdict 
for life for any reason or no reason at all. See Wil-
liams v. Taylor, 529 U.S. 362, 398 (2000) (“Mitigating 
evidence . . . may alter the jury’s selection of penalty, 
even if it does not undermine the prosecution’s death-
eligibility case.”) (emphasis added). 

 Trial counsel believed incorrectly that they could 
not compel the law enforcement officers’ truthful 
testimony about Petitioner’s remorse, honesty, and 
lesser culpability. H.T. 215. But the Eleventh Circuit 
never addressed whether defense counsel performed 
deficiently because it determined that the state 
habeas court’s prejudice finding was not unreasona-
ble. App. 19-20.  

 Fundamentally, the Eleventh Circuit confused 
the Strickland standard’s application to a sentence 
rendered in Georgia with application to sentences 
rendered in weighing states within the Eleventh 
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Circuit. See, e.g., Johnson v. Alabama, 256 F.3d 1156 
(11th Cir. 2001). By reducing its analysis of penalty 
phase prejudice to an examination of the testimony’s 
reduction of aggravating circumstances, the Eleventh 
Circuit denied Petitioner meaningful review of his 
capital sentence. 

 
1. Trial counsel rendered constitu-

tionally ineffective assistance by 
failing to compel truthful mitigat-
ing law enforcement testimony.  

 Counsel failed to cross-examine law enforcement 
officers – who were already on the stand during the 
sentencing trial (see, e.g., App. 101) – about Petition-
er’s remorse and limited role in the crimes. This 
cannot be categorized as a reasonable strategic deci-
sion; rather, it reveals a misunderstanding of coun-
sel’s authority to compel the truthful testimony of law 
enforcement officers. Counsel mistakenly believed 
that he was not permitted to cross-examine the law 
enforcement officers on their beliefs about Mr. Bish-
op. H.T. 211 (“If it was helpful and it was something 
that we thought that we could have done, then prob-
ably we would have.”). This resulted in an unreason-
able decision not to question law enforcement officers 
about their beliefs about Petitioner’s remorse,40 

 
 40 “He appeared to me to be remorseful for his crimes.” H.T. 
466. 
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relative culpability,41 truthfulness,42 and good behav-
ior.43 H.T. 466.44 Petitioner’s trial counsel had no 
explanation for not calling Captain Wagner as a 
witness even though his testimony bolstered the 
heart of the defense strategy and he had expressed a 
willingness to testify about those very matters.45 H.T. 
210. 

 Counsel was mistaken about their ability to 
compel the truthful testimony of the law enforcement 
officers, and the jury was left to decide Petitioner’s 
sentence based on the State’s essentially unrebutted 
portrayal of him as a remorseless killer who was more 
culpable than his co-defendant. See App. 18-21. The 
state habeas court ignored the powerful impact the 
officers’ testimony would have had on the jury’s 
decision, and its order denying relief is therefore 

 
 41 “The rationale for seeking death penalty on only Bishop 
was that Bishop admitted to more in his confession, not that 
Bishop was the more culpable party.” H.T. 472.  
 42 “I believe that Bishop’s statement regarding the death of 
Leverett Morrison was generally accurate . . . [t]here was 
nothing in the physical evidence that was inconsistent with 
Bishop’s account.” H.T. 470-71. 
 43 “During my interactions with him, Bishop was polite, 
straightforward, truthful, and remorseful.” H.T. 472. 
 44 “He appeared to me to be remorseful for his crimes. My 
many years of experience in law enforcement have led me to 
believe that he was being truthful with me.” H.T. 466. 
 45 Mr. Combs remembered speaking with Captain Wagner, 
but when asked to recall what Captain Wagner told him, Mr. 
Combs responded: “No, I don’t frankly.” H.T. 210. 
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unreasonable.46 Although a jury may discount ordi-
nary lay testimony as self-serving, “[t]he testimony of 
more disinterested witnesses – and, in particular, of 
jailers who would have no particular reason to be 
favorably predisposed toward one of their charges – 
would quite naturally be given much greater weight 
by the jury.” Skipper v. South Carolina, 476 U.S. 1, 8 
(1986).  

 
2. The Eleventh Circuit unreasonably 

affirmed the state habeas court’s 
finding that Petitioner’s trial coun-
sel did not render ineffective assis-
tance by failing to compel the 
truthful testimony of law enforce-
ment officers.  

 The state habeas court found that, despite de-
fense counsel’s knowledge of the officer’s favorable 
opinions of Petitioner, defense counsel never even 
attempted to introduce this testimony. App. 47-48. It 
concluded, nevertheless, that Petitioner failed to 

 
 46 As this Court has recognized, “remorse . . . is something 
commonly thought to lessen or excuse a defendant’s culpability.” 
Brown v. Payton, 544 U.S. 133, 142-43 (2005). Further, in an 
empirical study of the effect of a defendant’s remorse in capital 
cases, “[i]n thirteen of the nineteen death cases, at least one 
juror explicitly insisted that he would have voted for life rather 
than death had the defendant shown remorse.” Scott E. Sundby, 
The Capital Jury and Absolution: The Intersection of Trial 
Strategy, Remorse, and the Death Penalty, 83 CORNELL L. REV. 
1557, 1565 (1998).  
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provide sufficient evidence to “overcome the presump-
tion that trial counsel acted reasonably and effective-
ly.” H.T. 124.47  

 This unreasonable finding ignored counsel’s 
inexcusable mistake of law – the inexplicable failure 
to employ alternative methods to present the officers’ 
testimony.48 As this Court recently held, “[a]n attor-
ney’s ignorance of a point of law that is fundamental 
to his case combined with his failure to perform basic 
research on that point is a quintessential example of 
unreasonable performance under Strickland.”49 
Hinton v. Alabama, ___ U.S. ___, No. 13-6440, 2014 
WL 684015, *10 (Feb. 24, 2014).50 Counsel’s failure is 

 
 47 This misapplication of law mirrors the error in Wiggins, 
as the state habeas court “merely assumed that the investiga-
tion was adequate,” and “did not conduct an assessment of 
whether the decision to cease all investigation upon [hearing the 
officers’ reluctance to testify] actually demonstrated reasonable 
professional judgment.” See Wiggins, 539 U.S. at 527.  
 48 The “strategic decision” the state court “invoke[d] to 
justify counsel’s limited pursuit of mitigating evidence resembles 
more a post hoc rationalization of counsel’s conduct than an 
accurate description of their deliberations prior to sentencing.” 
Wiggins, 539 U.S. at 526-27. 
 49 “Strickland does not establish that a cursory investiga-
tion automatically justifies a tactical decision with respect to 
sentencing strategy.” Wiggins, 539 U.S. at 527. 
 50 While the attorneys in Hinton realized that the prosecu-
tion’s case centered on the state’s expert’s conclusions that the 
bullets came from the same gun, Petitioner’s attorney’s realized 
the prosecution’s case centered on the state’s theory that Peti-
tioner was the “main one.” T.T. 1678. “The selection of an expert 
witness is a paradigmatic example of the type of ‘strategic 

(Continued on following page) 
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all the more baffling because of Captain Wagner’s 
express willingness to testify. H.T. 477.  

 Under Georgia law, there is a reasonable proba-
bility that, had counsel presented the officers’ testi-
mony, the jury would have been given the “any reason 
satisfactory” needed to vote for a sentence of life. The 
record simply does not support the state habeas 
court’s finding that counsel provided effective assis-
tance of counsel during the penalty phase of Petition-
er’s trial. If it had conducted the appropriate 
Strickland analysis of the state habeas court’s deci-
sion, the Eleventh Circuit would have reached a 
different result.  

 
B. The Eleventh Circuit misapplied 

Strickland in its review of trial coun-
sel’s failure to present mitigating 
blood spatter evidence – the only 
physical evidence supporting Peti-
tioner’s account of the crime. 

 The Eleventh Circuit improperly focused its 
prejudice discussion on the fact that “no one at trial 
ever disputed Braxley’s involvement in the murder of 
Morrison.” App. 24. This misinterprets the issue 
presented: whether Petitioner was prejudiced at 
sentencing by counsel’s unreasonable failure to obtain 

 
choic[e]’ that, when made ‘after thorough investigation of [the] 
law and facts,’ is ‘virtually unchallengeable.’ ” Hinton, at *12 
(quoting Strickland, 466 U.S. at 690).  
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the only forensic evidence available to support the 
defense strategy related to Petitioner’s lesser culpa-
bility.  

 The Eleventh Circuit merely concluded that the 
blood spatter evidence “did not lessen” Petitioner’s 
involvement in the crime. Id. Again, the lower court 
missed the issue here; Petitioner had long since 
admitted his involvement in the crime. App. 3. Proper 
prejudice analysis during the sentencing phase of a 
death penalty trial, however, requires a determina-
tion of whether “the available mitigating evidence, 
taken as a whole, ‘might well have influenced the 
jury’s appraisal’ of [Mr. Bishop’s] moral culpability.” 
See Wiggins, 539 U.S. at 538. To hold that the blood 
spatter evidence – evidence that proved Mr. Bishop 
was truthful to law enforcement officers and that Mr. 
Braxley lied about his involvement – would not have 
made a difference in the mind of just one juror is 
objectively unreasonable.  

 
1. Trial counsel rendered constitu-

tionally ineffective assistance by 
failing to test and present mitigat-
ing forensic evidence.  

 Petitioner’s trial counsel never tested or present-
ed evidence related to blood spatter stains on Mark 
Braxley’s clothing. App. 58. In fact, although the 
blood spatter stains were the only forensic evidence 
available in support of the Petitioner’s theory, the 
first time this evidence was ever tested was in  
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preparation for state post-conviction proceedings. See 
App. 224-225.  

 As noted in Ake v. Oklahoma, a defense-assisting 
expert is a “basic tool of an adequate defense.” 470 
U.S. 68, 77 (1985). The state habeas court, however, 
erroneously emphasized that that blood spatter 
evidence “fail[ed] to cast doubt on [Mr.] Bishop’s 
guilt.” App. 99. The proper inquiry, however, is 
whether a credible argument could have been made 
during the sentencing phase that Petitioner had been 
truthful about his involvement in the crime – some-
thing the blood spatter evidence could have proven 
without question. See, e.g., Porter v. McCollum, 558 
U.S. 30, 41 (2009). The state habeas court overlooked 
that both Petitioner’s and the state’s blood spatter 
expert agreed that the far more likely explanation 
was that Braxley actively participated in the assault. 
H.T. 410. Thus, the state habeas court ignored Peti-
tioner’s counsel’s failure to employ a basic tool of an 
adequate defense (see App. 224) – conduct far below 
an objective standard of reasonableness.  

 Counsel’s deficient performance is confirmed by 
this Court’s recent decision in Hinton v. Alabama 
because “it was unreasonable for [Mr. Bishop’s] 
lawyer[s] to fail to seek additional funds to hire an 
expert where that failure was based not on any 
strategic choice but on a mistaken belief that [an 
expert was not needed].” Hinton v. Alabama, ___ U.S. 
___, No. 13-6440, 2014 WL 684015 at *10 (Feb. 24, 
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2014).51 Because Hinton’s attorney hired an incompe-
tent expert (the best available with limited funding), 
this Court remanded for a prejudice determination. 
Id. at *14. Here, Petitioner’s counsel failed to even 
hire a forensic expert to support the defense theory 
through the available blood spatter evidence. There is 
more than a reasonable probability that, had Peti-
tioner’s attorneys hired an expert, the result of the 
proceedings would have been different. See id. at *13. 
Thus, Petitioner was prejudiced by his lawyer’s 
deficient performance under Georgia law. Id.  

 This forensic evidence is of the type that creates 
a reasonable probability that, if properly presented, 
the outcome of the sentencing hearing would have 
been different. See, e.g., Porter, 558 U.S. 30; Wiggins, 
539 U.S. at 538. 

   

 
 51 Like the attorneys in Hinton, who realized that the 
prosecution’s case centered on the State’s expert’s conclusions 
that the bullets came from the same gun, Petitioner’s trial 
counsel realized the prosecution’s case centered on the theory 
that Petitioner was the “main one.” T.T. 1678. “The selection of 
an expert witness is a paradigmatic example of the type of 
‘strategic choic[e]’ that, when made ‘after thorough investigation 
of [the] law and facts,’ is ‘virtually unchallengeable.’ ” Hinton, 
2014 WL 684015 at *12 (quoting Strickland, 466 U.S. at 690).  
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2. The Eleventh Circuit unreasonably 
affirmed the state habeas court’s 
finding that Petitioner’s trial coun-
sel did not render ineffective assis-
tance by failing to test and present 
mitigating forensic evidence. 

 The Eleventh Circuit erred in affirming the state 
habeas court’s denial of habeas relief in spite of 
Petitioner’s showing that trial counsel failed to pre-
sent critical forensic evidence. Petitioner’s case in-
volved two conflicting versions of the crime – the 
prosecution’s theory that Petitioner was the “main 
one” and the defense strategy that Petitioner was less 
culpable than Mr. Braxley. The determination that 
counsel was not ineffective in failing to request or use 
a crime scene expert “flouts prudence” and is an 
unreasonable application of Strickland. See Rompilla 
v. Beard, 545 U.S. 374, 388 (2005). 

 Under a proper Georgia-specific analysis, the 
Eleventh Circuit would have found that there was a 
reasonable probability that at least one juror would 
have voted in favor of life for Petitioner if counsel had 
presented the only physical evidence supporting 
Petitioner’s account that he was not the “main one.” 
The expert confirmed that “the physical evidence 
[was] entirely consistent with Petitioner’s statement 
to police that both he and Mr. Braxley assaulted the 
victim. . . .” H.T. 675. As a result, trial counsel’s 
failure to present blood spatter evidence was objec-
tively unreasonable because the issues of Petitioner’s 
truthfulness and the relative culpability among the 
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co-defendants were central to the sentencing phase of 
his trial. 

 Notably, the state habeas court received several 
affidavits from trial jurors explaining that this evi-
dence and testimony would have led to a decision to 
spare Petitioner’s life. H.T. 612, 614, 631 (“I under-
stand that there is impact splatter on Mark Braxley’s 
clothing which shows that he was beating the victim 
. . . [h]ad I known about this evidence, I would not 
have voted for the death penalty.”). These affidavits 
evidence a reasonable probability that at least one 
juror would have ruled in favor of life with this foren-
sic evidence. H.T. 612.  

 
C. As this case presents an issue of first 

impression, Petitioner requests that 
this Court clarify the appropriate 
analysis of penalty phase prejudice in 
capital sentences from non-weighing 
states.  

 In addition to highlighting divergent approaches 
among the federal circuits, Petitioner’s case presents 
an issue of first impression; this Court has not yet 
addressed the error of conducting a weighing analysis 
of penalty phase prejudice in a capital case from a 
non-weighing state. While in Brown v. Sanders this 
Court considered the impact of weighing invalidated 
aggravating factors presented in capital sentencing, 
this Court has the opportunity to resolve a different 
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issue here.52 Because, in Georgia and other non-
weighing states, a jury can return a life verdict based 
on any reason or no reason, all information becomes 
critical for a capital defendant in those jurisdictions. 
Preservation of distinctive analysis related to each 
state’s capital sentencing scheme is essential. Al-
though Brown53 addressed the legal role of sentencing 
aggravators under the weighing versus non-weighing 
scheme (id. at 216-17), the inverse issue – role of 
mitigators – remains uncharted territory.54 

 
 52 Notably, many recent successful capital sentencing claims 
regarding the prejudice prong of Strickland have been in 
weighing states. E.g., Porter v. McCollum, 558 U.S. 30 (2009) 
(per curiam) (Florida); Rompilla v. Beard, 545 U.S. 374 (2005) 
(Pennsylvania); Wiggins v. Smith, 539 U.S. 510, 534-35 (2003) 
(Maryland). Since Strickland, however, this Court has considered 
these two distinctive issues of weighing versus non-weighing 
states and effective counsel in single cases – implicitly recogniz-
ing the relationship between the evidence presented to the jury 
and the role of counsel in the presentation of that evidence. E.g., 
Smith v. Spisak, 558 U.S. 139, 145-49, 154 (2010). 
 53 While Brown described the weighing versus non-weighing 
distinction as still “accurate” and the controlling law of today’s 
death penalty jurisprudence, it described the scheme as “need-
lessly complex” and noted it was “adopted . . . relatively early in 
the development of [its] death-penalty jurisprudence.” Id. at 
216-18. 
 54 While the Petitioner acknowledges this Court has also 
used weighing language when addressing prejudice claims from 
non-weighing states, this is the first time this particular Sixth 
Amendment issue has been brought to its attention. See Wong v. 
Belmontes, 558 U.S. 15 (2009) (California); Burger v. Kemp, 483 
U.S. 776 (1987) (Georgia); Williams v. Taylor, 529 U.S. 362, 397-
98 (2000) (Virginia). 
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 In Strickland and other cases, this Court has 
explicitly demonstrated the analysis appropriate to a 
weighing state.55 In cases originating in a non-
weighing state, the general Strickland standard 
governs, but should be applied consistently with the 
death penalty statute at issue. This more adequately 
accounts for the role of mitigation and jury delibera-
tions in non-weighing states because a jury may vote 
for life for any reason, regardless of the weight of 
evidence.56  

 Without guidance from this Court, federal appel-
late courts will continue to conflate the analysis of 
penalty phrase prejudice in cases from weighing and 
non-weighing states by disregarding the underlying 
state law. The analysis of the Eleventh Circuit in 
Petitioner’s case exposes this confusion. Its penalty 
phase analysis did not mention Georgia law (App. 16-
24) and ultimately ignored Georgia’s statutory 
scheme. The Eleventh Circuit, of course, is not alone 

 
 55 If a capital defendant was sentenced in a weighing state, 
Strickland provided the standard: “whether there is a reasona-
ble probability that, absent the errors, the sentencer – including 
an appellate court, to the extent it independently reweighs the 
evidence – would have concluded that the balance of aggravating 
and mitigating circumstances did not warrant death.” Strick-
land, 466 U.S. at 698. 
 56 Implicitly, this Court has recognized the cumulative 
impact that different pieces of mitigating evidence could make 
on a jury’s decision in a non-weighing state. See Williams v. 
Taylor, 529 U.S. 362, 398-99 (2000); see also Cullen v. Pinholster, 
___ U.S. ___, 131 S. Ct. 1388, 1409 (2011) (using a weight of the 
evidence lens for non-weighing state of California).  
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in its error and confusion. See Van Dohlen v. State, 
360 S.C. 598 (2004) (“We note the evaluation of the 
consequences of an error in the sentencing phase of a 
capital case is more difficult because of the discretion 
that is given to the sentencing jury. A capital jury can 
recommend a life sentence for any reason or no rea-
son at all.”). See also Emmett v. Kelly, 474 F.3d 154 
(4th Cir. 2007); Ransom v. Johnson, 126 F.3d 716 (5th 
Cir. 1997). 

 Petitioner is not arguing “mere semantics,” as 
this case illustrates how the re-weighing analysis 
fails to adequately consider the role of a Georgia 
jury. Not only did the jury deliberate in sentencing for 
over 8 hours over two days, but also several jurors 
explained that if they had known at trial the mitiga-
tion evidence discovered in habeas, they would have 
ruled in favor of life. Under a prejudice analysis that 
adequately considers Georgia’s statutory scheme, 
there is more than a reasonable probability that at 
least one juror would have voted in favor of life.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 While Strickland articulates the foundational 
standard for Sixth Amendment review, not all circuits 
follow its principle that the state capital sentencing 
scheme – the “governing legal standard” – defines the 
parameters of appellate courts’ assessment of preju-
dice.  
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 Petitioner’s case presents an important oppor-
tunity for clarification. Here, the Eleventh Circuit 
Court of Appeals unreasonably failed to take into 
account the unlimited discretion afforded to juries 
under Georgia’s capital sentencing scheme. Instead, it 
undertook a weighing analysis in assessing the 
reasonableness of the state court’s habeas decision, 
resulting in an unreasonable application of Strick-
land.  

 Petitioner respectfully requests that this Court 
accept his case and clarify that proper penalty phase 
prejudice in non-weighing states is the general 
Strickland standard tailored to the underlying state 
capital sentencing statute. Without guidance, lower 
federal courts will continue to conflate the analysis of 
penalty phase prejudice in cases from weighing and 
non-weighing states. That very error occurred here, 
resulting in improper review of the most significant 
case a court can consider: a sentence of death. 

Respectfully submitted, 5th day of May, 2014. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

 
No. 10-15442 

D.C. Docket No. 5:08-cv-00091-HL 
 
JOSHUA DANIEL BISHOP, 
Petitioner-Appellant, 
 
vs, 
 
WARDEN, GDCP,  
Respondent- Appellee. 

 
Appeal from the United States District Court 

for the Middle District of Georgia 
 
(August 8, 2013) 
 
Before BARKETT, MARCUS and MARTIN, Circuit 
Judges. 
 
MARCUS, Circuit Judge 
 
Petitioner Joshua Daniel Bishop was convicted in 
1996 of malice murder and armed robbery, and 
sentenced to death. He appeals from the district 
court’s denial of habeas relief raising two categories 
of claims: (1) three instances of ineffective of trial 
counsel, see Strickland v. Washington, 466 U.S. 668 
(1984); and (2) a violation of Brady v. Maryland, 373 
U.S. 83 (1963). After thorough review, we conclude 
that Bishop is not entitled to relief on any of these 
claims, and accordingly affirm.   
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I. 
A. 

The basic facts surrounding the murder were set 
forth by the Georgia Supreme Court on direct 
appeal: 
 

[Leverett] Morrison drove Bishop and 
Bishop’s co-indictee, Mark Braxley, to a 
bar. Bishop and Braxley decided to steal 
Morrison’s car. The three left the bar 
around 11:00 p.m. and drove to Braxley’s 
trailer.  Bishop reached into the sleeping 
Morrison’s pocket for the car keys, but 
Morrison awoke and sat up. Bishop began 
to beat Morrison about the head and face 
with a blunt object. When Morrison was 
unconscious, Bishop took the car keys. 
Eventually realizing that Morrison was 
dead, Bishop and Braxley wrapped and 
then loaded the body into the back seat of 
Morrison’s car. They drove to a dumpster 
which was located a short distance from 
Braxley’s trailer. After unsuccessfully 
attempting to toss Morrison’s body into the 
dumpster, Bishop and Braxley left the body 
on the ground where it was discovered 
several hours later. They drove Morrison’s 
car into the nearby woods, set it on fire, 
and then walked back to Braxley’s trailer 
to dispose of evidence of their crimes. After 
his arrest, Bishop made a statement in 
which he admitted delivering the blows 
with a wooden rod until Morrison stopped 
breathing, and described how he and 
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Braxley disposed of the body and burned 
the car. Bishop subsequently confessed 
that, some two weeks prior to the murder 
of Morrison, he participated in the murder 
of Ricky Lee Wills and that he buried Wills’ 
body in the woods near Braxley’s trailer. 
After investigators recovered Wills’ body, a 
grand jury indicted Bishop and  Braxley for 
that murder as well. The trial court 
admitted evidence regarding Bishop’s 
participation in Wills’ murder in 
aggravation of punishment during the 
penalty phase of this trial for Morrison’s 
murder.  

Bishop v. State, 486 S.E.2d 887, 891 (Ga. 1997). 

 Although both Bishop and Braxley initially 
denied any involvement in the murder of Morrison, 
Bishop later confessed in a statement given to 
Detective Ricky Horn. In his statement, which was 
audiotaped and played by the State for the jury, 
Bishop explained at considerable length the events 
culminating in the beating and murder of Morrison 
on the night of June 24, 1994. Bishop, Braxley, and 
Morrison had been drinking through the afternoon 
and had smoked crack later that evening. That 
night, Braxley suggested that Bishop take the keys 
to Morrison’s Jeep; Morrison was lying in bed at the 
time. According to Bishop, when he reached into 
Morrison’s pocket, Morrison “popped [him] and 
asked [him] what [he] was doing.” Bishop then hit 
Morrison with a wooden stick that “was like a closet 
rod.” In Bishop’s words, he used “[o]ne of them big 
heavy closet rods.” Bishop explained, “I hit him too 
hard, I reckon, and he didn’t say anything. He just 
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wouldn’t breathe.” At one point in his statement 
Bishop said that he hit Morrison on the backside of 
his head “about twice” and Braxley hit him “about 
three times,” but later, Bishop claimed, “I hit 
[Morrison] like three times in the head with that 
stick, just to see the first time if I could knock him 
out where I could get his keys. But he wouldn’t 
knock out. I hit him one more time and finally, he 
looked like he was knocked out.”  

According to Bishop, he then exited the room, 
but left the key to Morrison’s Jeep on a coffee table. 
Bishop added that, while he was outside the room, 
he “heard something loud.” He elaborated: “When I 
went back in there after I left the key on the coffee 
table, I walked back there and saw that [Morrison] 
was dead. I saw we were messing up pretty bad. He 
wasn’t breathing. I checked him out and he wasn’t 
breathing. He was dead.” Bishop explained that he 
and Braxley then wrapped Morrison in a comforter 
and placed his body in the back seat of the Jeep, and 
that they tried unsuccessfully to put Morrison’s body 
in a dumpster but ended up leaving  the body 
between two dumpsters. At Braxley’s suggestion, 
Bishop took the Jeep to a nearby pond, poured 
gasoline all over it, and lit it on fire, destroying all 
but the frame of the vehicle.  

 Finally, Dr. James Dawson testified regarding 
Morrison’s injuries and cause of death. He 
determined that Morrison died in the early morning 
hours of June 25, 1994, as a result of inner cranial 
bleeding, with contributing factors of a cerebral 
contusion and aspiration of blood, all caused by blunt 
force trauma to the head. Dr. Dawson confirmed that 
Morrison was beaten to death. Several of Morrison’s 
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seven significant head wounds appeared to have 
been caused by a cylindrical, circular, or tubular 
object, while other wounds appeared to have been 
caused by a flat object. Dr. Dawson could not state 
the order in which the seven injuries took place, nor 
could he state whether the first blow, the seventh 
blow, any of the blows in between, or any 
combination of the blows caused the cerebral 
contusion (bruising of the brain) or the hemorrhage 
resulting in inner cranial bleeding and ultimately 
death; finally, the medical examiner confirmed that 
all seven injured occurred while Morrison was alive.  

 
B. 

 
On February 8, 1996, a Georgia jury found Bishop 
guilty of malice murder and armed robbery. The trial 
then proceeded to the penalty phase. The State’s 
presentation largely detailed Bishop’s involvement 
in the murder of another individual, Ricky Willis,1 a 
short time before Bishop killed Morrison. The jury 
heard from a jailhouse informant, Seth Hatchett, 
that Bishop told him Bishop had killed Willis by 
beating Willis in the head and cutting his throat. 
The State also presented Joel Jason Arnett, who 
recalled that Bishop threatened Arnett at a local bar, 
the Hilltop Grill, on the night of June 18, 1994. 
Bishop told him, “I’ve already got one mother fucker 
buried down there and I’ll put you down there,” 
“down there” referring to the ground near Braxley’s 
trailer. Arnett’s testimony was thoroughly 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The record shows that Ricky Willis also went by the name 
Ricky Wills, and witnesses confirmed that he went by both 
names. [DE 19 Ex. 95 at 18 & n.84.] 
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impeached, however, by the testimony of Delores 
Forshaw, who was at the Hilltop Grill on the night of 
the alleged threats; she claimed to have seen a fight 
between Braxley—not Bishop—and Arnett, during 
which Braxley beat Arnett with a stick. In addition, 
Chief Deputy Sheriff Howard Sills testified that 
Bishop was in jail for a nine-day period that included 
the night of the alleged threats.  

 The State also presented a tape recording of a 
portion of Bishop’s interview with law enforcement 
concerning the death of Willis. Bishop explained that 
two to four weeks before the murder, his mother had 
been staying with Willis. His mother told him that 
Willis had sexually assaulted her. Bishop confronted 
Willis, Willis admitted the conduct, and Bishop 
“slapped the shit out of him and knocked him on the 
bed.” The next day, Bishop learned that Willis had 
been bragging about his encounter with Bishop’s 
mother. Bishop began beating Willis repeatedly with 
his fists, causing Willis to hit his head on a metal 
door jamb and resulting in Bishop breaking his own 
knuckle. According to Bishop, as Willis lay on the 
ground, Braxley though Willis was dead; Braxley 
instructed Bishop to “finish” Willis off with a butcher 
knife. Bishop claimed  he only his Willis with his 
fists and never intended to kill him, and that 
Braxley claimed he only hit Willis with his fists and 
never intended to kill him, and that Braxley was the 
one who grabbed the knife and never intended to kill 
him, and that Braxley was the one who grabbed the 
knife and cut Willis’ throat. 

 Bishop further explained how he, again at 
Braxley’s discretion, helped drag Willis’ body to the 
edge of the woods near Braxley’s trailer, where the 
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two men dug a hole and buried the body the 
following morning. Bishop said that Willis was 
“sticking out” of the hole at first, but Braxley 
“mashed him down in there” when Bishop went off to 
get a garden rake. Bishop also said that one night 
shortly after Willis’ death, Bishop watched Braxley 
sharpen the knife used to kill Willis, and Bishop 
noticed that Braxley had wrapped electrical tape 
around the handle.  
 The State also presented the testimony of the 
medical examiner who performed an autopsy on 
Willis. Dr. Anthony Clark testified that the cause of 
death was sharp force wounds (stabbing or slashing) 
to the neck, although the other injuries may have 
been contributing factors.  
 Finally, the State offered the testimony of 
Bennie Aycock, a lifelong friend of Bishop’s. In April 
1994 (a few months before the murders of Willis and 
Morrison), Bishop and Aycock got into a fight over 
Aycock’s missing hunting gun. According to Aycock, 
Bishop hit him with an object, possible brick, 
breaking his nose and cheekbone, knocking out one 
of his teeth, and causing permanent nerve damage to 
his face. Aycock got in his truck and drove off, but 
testified that he blacked out and awoke on the side 
of the road, where he managed to walk to a friend’s 
house and call 911.  

C. 
Defense counsel then presented an extensive 
mitigation case. Thirteen witnesses in all were called 
by Bishop. Although Bishop claims that counsel’s 
main strategy at the penalty phase was to establish 
that Braxley was the more culpable actor, the actual 
penalty phase strategy was more complex than that. 
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In fact, a three-fold strategy was presented, as trial 
counsel Combs testified during the state habeas 
proceedings: the use of residual doubt from the guilt 
phase to establish again that Braxley was the more 
culpable actor; the presentation of extensive 
background concerning Bishop’s tragic upbringing; 
and finally, the use of a psychiatric diagnosis from 
Dr. Thomas Brown. We summarize the mitigation 
presentation in some detail, because it bears directly 
on Bishop’s claims that his counsel performed 
ineffectively at the penalty phase. 

 First, defense counsel’s opening argument at 
the penalty phase urged the jury to “consider what is 
known in the law as residual or lingering doubt that 
you may have as to who actually took the life of 
Leverett Lewis Mission.” At the guilt phase, counsel 
had pointed out the age difference between the 
nineteen year old Bishop and the thirty-five year old 
Braxley. Counsel also had sought to emphasize, 
based on Bishop’s statements to law enforcement, 
that although Bishop beat Morrison over the head, 
he left the room after taking Morrison’s car keys and 
Braxley was the one who administered the fatal 
blow.  

 During the penalty phase, defense counsel 
called Daphne Knowles, who further impeached the 
testimony of Arnett. Knowles testified that she was 
at the Hilltop Grill on the night Bishop allegedly 
threatened Arnett, and that Arnett and Braxley were 
at the restaurant. Defense counsel next called 
Braxley’s girlfriend Sylvia Stiles and her son 
Stephen to show that a butcher knife with electrical 
tape around the handle, which was recovered from a 
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tackle box in Sylvia Stiles’ house by law enforcement 
officers, belonged to Braxley.  

 The mitigation presentation then detailed at 
length Bishop’s terrible childhood. Much of the 
testimony was apparently emotional, leaving some 
jurors and others in the courtroom in tears. Indeed, 
counsel Combs testified that the presentation of 
Bishop’s mother was “the high point emotionally of 
the case.” Bishop first called Angela Prosser, an 
employee of the Baldwin County Department of 
Family and Children’s Services (“DFACS”). She 
explained that DFACS came into contact with the 
Bishop family back in 1972, before Bishop was even 
born, and there was regular contact between cases 
workers and family from 1972 through January 1975 
for checkups and in order to respond to repeated 
reports of parental neglect. Prosser said that there 
were many instances when Bishop and his older 
brother Michael went unsupervised. Moreover, case 
workers observed the use and abuse of drugs and 
alcohol  in the home, along with many incidents of 
family violence. Prosser testified about a shooting 
incident while a young Bishop and his brother were 
at home. 

 Prosser amplified that in 1981, when Bishop 
was only about 6 years old, DFACS took Bishop and 
his brother into temporary custody for the first time. 
But it was hardly the last; from that point forward, 
Bishop and his brother were moved in and out of 
several foster and group homes, periodically 
returning to their mother’s custody. Prosser also 
described Bishop as a loveable and polite child who 
never exhibited any signs of violence. Prosser added 
that she became attached to the family and that 
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Bishop showed real concern about his mother and 
her problems with alcoholism.  

 Another DFACS case worker, IDA Hart 
Freeman, similarly testified that Bishop was sweet, 
quiet, and passive, and that he had a strong bond 
with his mother. Freeman also testified that 
Bishop’s mother had a violent relationship with her 
boyfriend; she failed to provide a safe and stable 
home; and she was often visibly intoxicated when 
she visited her children. Still a third case worker, 
Lucy Stewart, testified. She observed the petitioner 
during his early teenage years, noting that he was 
very friendly and polite, although withdrawn. She 
too described Bishop’s mother as an unreliable 
alcoholic, but noted Bishop held out the hope that 
his mother would get better and he could eventually 
live with her. She testified that Bishop’s own 
behavior went downhill, that he was placed in a local 
youth detention center, and that he developed 
problems with drugs and alcohol. And, as Stewart 
explained, Bishop and his mother were often left 
homeless, living “a hand to mouth existence.”  

 Defense counsel also presented the expert 
testimony of Dr. Thomas W. Brown, a psychiatrist 
specializing in the treatment of drug and alcohol 
dependency. Brown opined that Bishop could think 
clearly and did not suffer from any mental 
abnormalities, but did evince a pattern of emotional 
problems and unexplained aggressive outbursts 
throughout his life. Brown explained that a 
biochemical disorder called “intermittent explosive 
disorder” (“IED”) caused Bishop to develop these 
outbursts and a loss of control. He added that in 
June 1994, at the time of the murders, Bishop 
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suffered from at least four years of alcohol and drug 
dependency. He noted Bishop’s history of inhaling 
gasoline fumes and his “peculiar devotion to his 
mother through thick and thin.” Finally, Brown 
opined that Bishop would function will in a 
controlled prison environment, and that intermittent 
explosive disorder can be treated successfully with 
medication.  

 The defense also presented the testimony of 
three of Bishop’s foster parents and one group home 
administrator. Weldon Brooks, Bishop’s foster father 
in the early 1980’s, testified that Bishop was a good 
boy who didn’t cause major problems and was a 
“victim of circumstances.” Jeffrey Lawrence, an 
assistant administrator at the group home where 
Bishop lived between the ages of 12 and 14, likewise 
said that Bishop was affectionate, sweet, kind and 
well-mannered, and  that be bonded quickly with the 
staff. Lawrence also described periodic episodes of 
anger where Bishop would have to be restrained, but 
that Bishop later would express remorse and accept 
responsibility for his behavior. In 1989, at the end of 
his stay, Bishop’s aggressive behavior escalated and 
he was removed from  the home. Another of Bishop’s 
foster parents, Roy Thigpen, observed that Bishop’s 
mother was bruised, and apparently beaten on more 
than one occasion.  

 Bishop’s older brother Michael testified that 
he was the primary caregiver for Bishop, because of 
their mother’s extensive alcohol and drug addiction. 
Michael explained that violence permeated their 
household almost every day. He recounted an 
incident when his mother Carolyn’s off-again-of-
again boyfriend Townsend fired a gun at the trailer 
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where the family was staying, and the mother’s 
boyfriend at the time returned gunfire, hitting 
Townsend. Michael described how their mother 
would take him and Bishop to a babysitter and leave 
them fore up to a week at a time. Like some of the 
other witnesses, Michael explained that as Bishop 
got older, Bishop began inhaling gasoline fumes and 
later developed a problem with alcohol and drugs.  

 Finally, Bishop’s mother Carolyn testified. 
She said that her own parents were alcoholics, and 
that she was raped by a friend of her parents when 
she was only twelve years old. Carolyn also spent 
time in the foster system. She developed  a drinking 
problem shortly afterwards, and married Michael 
Bishop, Sr., the father of her eldest son Michael, 
Michael Bishop, Sr. left, and Carolyn began seeing 
several men, including Ray Morrison (the victim 
Leverett Morrison’s brother). She became pregnant 
with Bishop; she never knew for certain who 
Bishop’s biological father was.  

Carolyn described her drug and alcohol abuse; 
she admitted that she abused drugs and alcohol 
while pregnant with Bishop, and that she used drugs 
and alcohol with Bishop as he grew up. In fact, she 
relayed an anecdote from when Bishop was three of 
four: she caught Bishop  drinking from one of her 
beers, so she made Bishop and his brother each 
drink an entire beer.  

 After spending some time in state custody, 
Bishop was returned to the care of his mother when 
he was about 14 years old. Carolyn said she knew he 
was drinking, and inhaling gasoline, taking pills. 
Carolyn herself was in and out of jail with no 
permanent place to stay, so Bishop would live at 
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different places with or without her, including in 
cars or under a bridge. In January 1994, Carolyn 
was released after serving over a year in prison. She 
explained that she and Bishop begged and performed 
odd jobs to earn enough to survive; they pooled their 
money for the purchase of food, alcohol, and drugs. 
Carolyn also testified that she was sexually 
assaulted one night in late May 1994 by Willis, and 
that Bishop woke up and intervened on her behalf. 
Carolyn concluded her emotional testimony by 
begging the jury to spare her son’s life and blaming 
herself for the horrible life he had led. 
 

D. 
 

 On February 12, 1996, the jury, after 
approximately nine hours of deliberation, found 
statutory aggravating circumstance—that Bishop 
murdered Morrison while engaged in armed 
robbery2--and  unanimously recommended a 
sentence of death. The following day, the trial court 
sentenced Bishop to die in accordance with the jury’s 
recommendation, and sentenced Bishop to a 
consecutive life sentence for the armed robbery 
conviction. 
 After unsuccessfully moving for a new trial, 
Bishop appealed to the Georgia Supreme Court, 
which affirmed his convictions. Bishop, 486 S.E. 2d 
887, cert. denied, 552 U.S. 1119 (1998), reh’g denied, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 See O.C.G.A. § 17-10-30(b)(2) (aggravating circumstance 
where “[t]he offense of murder, rape, armed robbery,  or 
kidnapping was committed while the offender was engaged in 
the commission of another capital felony or aggravated 
battery”).  
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523 U.S. 1989 (1998). Bishop then filed a state 
habeas petition in the Superior Court of Butts 
County raising numerous Strickland claims, 
including the three presented to this Court. The 
state habeas court conducted an evidentiary hearing 
and denied Bishop’s petition in its entirety. The 
Georgia Supreme Court denied Bishop’s application 
for a certificate of probable cause to appeal and 
motion for reconsideration.  
 On March 28, 2008, Bishop filed his federal 
habeas petition in the United States District Court 
for the Middle District of Georgia. After limited 
discovery, the district court denied all of Bishop’s 
claims and rejected his Rule 59 motion to alter or 
amend the judgment. The district court granted a 
Certificate of Appealability (COA) on three 
Strickland claims, and we expanded the COA to 
include a Brady claim.  
 

II. 
Because Bishop commenced his federal habeas 
petition after the 1996 effective date of the 
Antiterrorism and Effective Death Penalty Act 
{“AEDPA”), 28 U.S.C. § 2254, AEDPA governs the 
petition and the scope of our review. Penry v. 
Johnson, 532 U.S. 782, 792 (2001); Grossman v. 
McDonough, 466 F.3d 1325, 1335 (11th Cir. 2006). 
The basic law is clear. Under AEDPA, when a state 
court has adjudicated the petitioner’s claim on the 
merits, a federal court may not grant habeas relief 
unless the state court’s decision was “contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the 
Supreme Court of the United State,” 28 U.S.C. § 



 

App. 15 

	  

2254(d)(1), or “was based on an  unreasonable 
determination of the facts in light of the evidence 
presented in the State court proceeding,” id. 
§2254(d)(2). A state court’s factual findings are 
presumed correct unless rebutted by clear and 
convincing evidence. Id. § 2254 (e)(1); Ferrell v. Hall, 
640 F.3d 1199, 1223 (11th Cir. 2011).  

AEDPA “imposes a highly deferential 
standard for evaluating state court rulings” and 
“demands that state-court decisions be given the 
benefit of the doubt.” Renico v. Lett, 130 S. Ct. 1855, 
1862 (2010)(internal quotation marks omitted). “A 
state court’s determination that a claim lacks merit 
precludes federal habeas relief so long as fairminded 
jurists could disagree on the correctness of the state 
court’s decision.” Harrington v. Richter, 131 S. CT. 
770,  786 (2011) (internal quotation marks omitted.) 
“It bears repeating that even a strong case for relief 
does not mean the state court’s contrary conclusion 
was unreasonable.” Id. (citing Lockyer v. Andrade, 
538 U.S. 63, 75 (2003)). The Supreme Court has 
repeatedly instructed lower federal courts that an 
unreasonable application of  law requires more than 
mere error or even clear error. See, e.g., Mitchell v. 
Esparza, 549 U.S. 12, 18 (2003); Lockyer, 538 U.S. at 
75 (“The gloss of clear error fails to give proper 
deference to state courts by conflating error (even 
clear error) with unreasonableness.”); Williams v. 
Taylor, 529 U.S. 362, 410 (2000). (“[A]n 
unreasonable application of federal law is different 
from an incorrect application of federal law.”).  

 Our review of the district court’s decision to 
deny habeas relief de novo. Spencer v. Sec’y, Dep’t of 
Corr., 609 F.3d 1170, 1177 (11th Cir. 2010); 
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Fotopoulos v. Sec’y, Dep’t of Corr., 516 F.3d 1229, 
1232 (11th Cir. 2008).  We review any factual finding 
made by the district court for clear error, however. 
Spencer, 609 F.3d at 1177.  
 

A.  
To succeed on an ineffective assistance of counsel 
claim, Bishop has the burden of demonstrating both 
deficient performance and prejudice: he must 
establish both that “counsel ‘s representation fell 
below an objective standard of reasonableness,” and 
that “there is a reasonable probability that, but for 
counsel’s unprofessional errors, the result of the 
proceeding would have been different.” Strickland v. 
Washington, 466 U.S. 688, 688, 694 (1984); accord 
Wiggins v. Smith, 538 U.S. 510, 521-22 (2003); 
Darden v. Wainwright, 477 U.S. 168, 184 (1986). “A 
reasonable probability is a probability sufficient to 
undermine confidence in the outcome.” Strickland, 
466 U.S. at 694. The Supreme Court also made clear 
in Strickland that a court need not address both 
prongs if the petitioner has made an insufficient 
showing on one of them, and that “a court need not 
determine whether counsel’s performance was 
deficient before examining the prejudice suffered by 
the defendant as a result of the alleged deficiencies.” 
Id. at 697; accord Holladay v. Haley, 209 F.3d 1243, 
1248 (11th Cir. 2000) (“[T]he court need not address 
the performance prong if the defendant cannot meet 
the prejudice prong, or vice versa.” (citations 
omitted)).  
 Moreover, we do not apply Strickland de novo, 
but rather the additional prism of AEDPA deference. 
See 28 U.S.C. §2254(d)(1). Under this standard, 
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“[t]he pivotal question if whether the state court’s 
application of the Strickland standard was 
unreasonable.” Richter, 131 S.Ct. at 785; accord id. 
(“A state court must be granted a deference and 
latitude that are not in operation when the case 
involves review under the Strickland standard 
itself.”) . With these principles in mind, we address 
each Strickland claim in turn. 

1.  
Bishop  first says that his trial counsel, Brian Combs 
and Reginald Bellury, were ineffective in the penalty 
phase for failing to introduce the testimony of the 
lead law enforcement officers—Sheriff William 
Massee, Jr., Chief Detective Ricky Horn, and Chief 
Deputy Howard Sills—concerning their opinions 
about Bishop’s apparent remorse and relative 
culpability. 
 The law enforcement officers did not testify in 
person during the state habeas proceedings; rather, 
Detective Horn and Deputy Sills submitted written 
affidavits.3 Detective Horn’s affidavit says  that he is 
a strong supporter of capital punishment, but that 
he has always believed that a life without parole 
sentence would be an appropriate punishment for 
Bishop. Detective Horn explained that when he 
spoke to Bishop sometime after the investigation, 
Bishop “appeared to [him] to be remorseful for his 
crimes.” Horn also said that he was skeptical of co-
defendant Braxley’s exculpatory account of the 
murders. Finally, Detective Horn opined that a 
death sentence for Bishop was inappropriate because 
Braxley had received a lighter sentence. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 There was no testimony from Sheriff Massee at habeas 
proceedings.  
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 Deputy Sills’ affidavit is similar in some 
respects. He averred that Bishop “is the kind of 
person who will tell the whole truth when he 
realized you have the goods on him,” while Braxley 
was the “kind of liar” you “never get the real story 
from.” He pointed out that both men initially denied 
their roles in the murders of Morrison and Willis, 
but that he believed Bishop came clean, while 
Braxley never did. Deputy Sills also said that during 
his interactions with Bishop, the petitioner appeared 
to be truthful and remorseful. Sills explained that he 
was a strong supporter of capital punishment, but 
unlike Horn, he did not believe Bishop should have 
received a life sentence. Rather, he thought that 
both Bishop and Braxley should have gotten the 
death penalty.  

 Bishop’s counsel learned of the law 
enforcement officers’ opinions prior to trial. The 
officers had spoken to defense counsel for the 
purpose of helping them negotiate a plea with the 
District Attorney—a negotiation that was ultimately 
unsuccessful. However, the officers unequivocally 
said that their opinions were “off the record,” and 
that they were unwilling to voice such opinions on 
the witness stand. Counsel Combs testified at the 
state habeas proceeding that the officers made the 
comments “when we were one-on-one,” that it was 
made clear to him that the officers “were not going to 
go on the record,” and that, when he asked Deputy 
Sills whether he would go on the record,” and that, 
when he asked Deputy Sills whether he would go on 
the record, Sills replied with “something to the effect 
of, you, hell, no, I’m not going to help you on that.” 
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The state habeas court denied Bishop’s 
Strickland claim on both performance and 
prejudice grounds. At the outset, to the extent 
Bishop claims relief is warranted because the state 
habeas court engaged in little analysis and 
summarily found no prejudice, the argument is 
without merit. It is by now abundantly clear that 
AEDPA deference applies to summary dispositions 
of a state court, because “§2254(d) does not require 
a state court to give reasons before its decision can 
be deemed to have been ‘adjudicated on the 
merits.” Richter, 131 S. Ct. at 785; accord  id. at 
784 (“There is no text in the statute requiring a 
statement of reasons.”) Moreover, “[a] judicial 
decision and a judicial opinion are not the same 
thing,” and even prior to Richter, it had long been 
the law in this Circuit that nothing in AEDPA 
“requires the state court adjudication that has 
resulted in a decision to be accompanied by an 
opinion that explains the state court’s rationale.” 
Wright v. Sec’y, Dep’t of Corr., 278 F.3d 1245, 1255 
(11th Cir. 2002). As we explained, “[t]elling state 
courts when and how to write opinions to 
accompany their decisions is not way to promote 
comity” and “[r]equiring state courts to put 
forward rationales for their decisions so that 
federal courts can examine their thinking smacks 
of a ‘grading papers’ approach that is outmoded in 
the post-AEDPA era.” Id. (citing Hennon v. Cooper, 
109 F.3d 330, 335 (7th Cir. 1997)). Our task is to 
determine whether the decision of the state habeas 
court was an unreasonable application of 
Strickland. 
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We need not address counsel’s performance, because, 
even if we were to assume that counsel were 
ineffective for failing to call the officers, the state 
court’s prejudice determination was not an 
unreasonable one. The officers’ testimony would not 
have undercut in any way the conduct that Bishop 
himself admitted to, including striking the first blows 
against both Morrison and Willis, dumping the 
victims’ bodies, and stealing Morrison’s Jeep. 
Relatedly, the officers’ testimony also would not have 
undermined in any way the statutory aggravator 
found by the jury—that Bishop committed the 
murder of Morrison during the course of an armed 
robbery.  

Moreover, putting the officers on the stand 
was a double-edged sword, and could have harmed 
Bishop in a variety of ways. Defense counsel were 
told by the officers, in no uncertain terms, that they 
were willing to offer their opinions to help counsel 
obtain a plea for Bishop, but that they were 
unwilling to testify at trial. Bishop claims that his 
counsel’s fear that the officers might lie was 
unreasonable, but, even if we were to accept this, the 
downside risks were broader. Two hostile officers 
could have answered counsel’s questions curtly, 
evasively, or not at all. And even assuming they 
would have expressed an opinion about Bishop’s 
remorse, the officers could also have highlighted the 
egregious nature of the murders, including the 
savage beatings of both Morrison and Willis, which 
were initiated by Bishop, not Braxley. Similarly, the 
officers could have underscored Bishop’s admitted 
involvement in disposing of the bodies and his theft 
of the victim Morrison’s Jeep and its ultimate 



 

App. 21 

	  

destruction. Moreover, the officers undoubtedly 
would have been asked to highlight that there were 
two murders at issue here, not just the one, and that 
Bishop was, by his own words, heavily involved in 
both. Finally, it would have been impossible for the 
officers to opine at Bishop’s trial about any disparity 
in sentence between Bishop and Braxley, because 
Bishop was sentenced to death before Braxley took a 
plea to a life sentence.4 

We do not suggest with certainty that the 
officers’ testimony would have been unhelpful to 
Bishop. But out review is constrained by the 
requirements of AEDPA. In light of all of the 
evidence presented and the dangers inherent in 
questioning the officers on matters they were 
unwilling to share at trial, we cannot say that the 
state court’s prejudice determination was objectively 
unreasonable. See Richter, 131 S. Ct. at 786-87.  
 

2.  
 Bishop also claims that his counsel were 
ineffective because they failed to present more 
evidence of Braxley’s bad character, his criminal 
history, and his past incidents of violence. This 
evidence included information about Braxley’s 
criminal record, his history as a drug dealer, and his 
violent behavior towards more than one of his past 
girlfriends.  
 The state habeas court rejected this claim too 
on both Strickland prongs. The court held that 
counsel were not ineffective, because the additional 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Indeed, as set forth infra at 26-30, we are obligated to accept 
as correct the stat court’s finding that Braxley had not even 
been offered a plea before the close of Bishop’s trial.  
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evidence would not have been admissible under 
Georgia law. The court also held that Bishop failed 
to show prejudice. 
 Bishop is not entitled to federal habeas relief 
on this claim either. The additional evidence may 
have been admissible as mitigation, but we cannot 
conclude that the state court’s prejudice 
determination was an unreasonable one. In the first 
place, the additional evidence was largely 
cumulative. The state habeas court found, and the 
record fairly reflects, that the jury learned that 
Braxley used drugs, abused alcohol, engaged in 
violent acts, and acted deceptively. Moreover, as the 
state court noted; the additional evidence did not in 
any way alter the fact that Bishop admitted to 
having reason to attack Morrison and Willis, that 
Bishop in fact struck Morrison in the head many 
times with a heavy rod, and that Bishop initiated the 
beating of Willis and delivered repeated violent 
blows to Willis, causing Bishop to break his own 
knuckle in the process. In other words, the evidence 
showed that Bishop, not Braxley, initiated the 
violence that led to the deaths of both Morrison and 
Willis. Finally, we observe that additional evidence 
concerning Braxley’s violence towards his past 
girlfriends is far more tenuously connected to the 
murders at issue than Bishop’s own admitted 
conduct. On this ample record, we cannot find that 
the state court’s prejudice determination was 
objectively unreasonable. 
 

3. 
 Bishop’s final Strickland claim is that his 
counsel were ineffective for failing to request funds 
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for and failing to present testimony of a forensic 
blood spatter expert. Bishop argues that this 
mitigating evidence would have demonstrated 
Braxley’s involvement in the beating and murder of 
Morrison. 

The state habeas court addressed and rejected 
this claim too, both on performance and prejudice 
grounds. The court held that counsel performed 
reasonably by using their limited funds to hire other 
experts to assist in mitigation, and that Bishop 
failed to show prejudice because the State did not 
dispute that Braxley was involved in the two 
murders. There was nothing unreasonable about 
either determination. As for the performance prong, 
when a “Petitioner’s claim is that his trial counsel 
should have done something more, we first look at 
what the lawyer did in fact.” Williams v. Allen, 598 
F.3d 778, 793 (11th Cir. 2010) (internal quotation 
marks and alterations omitted). Counsel put forth an 
extensive mitigation presentation that focused on 
Bishop’s horrific childhood and troubled adolescence 
and his mental infirmities. Moreover, counsel did not 
neglect to seek funds for expert assistance. On the 
contrary, counsel moved the trial court several times 
for funding, received some but not all of  the funds 
requested, and used their limited funds to hire an 
investigator, a psychologist, a psychiatrist, and a 
jury consultant. In fact, the state habeas court found 
that counsel Combs spent approximately six 
thousand dollars of his own money on the experts 
they hired. Nor does petitioner tell us which expert 
should have been cast aside to make funds available 
for a blood spatter expert. 
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 In any event, we’re hard-pressed to see how 
the defendant was prejudiced. The blood spatter 
evidence, even if it corroborated Bishop’s account 
that Braxley was in the room and took part in the 
beating of Morrison, did not lessen in any way 
Bishop’s involvement in the murder, including 
Bishop’s admission that he initiated the beating and 
struck Morrison with a heavy rod to the point of not 
breathing. In addition, no one at trial ever disputed 
Braxley’s involvement in the murder of Morrison. 
Indeed, it was the State that put before the jury 
Bishop’s statements to law enforcement suggesting 
that Braxley delivered the fatal blow. In closing 
argument at the guilt phase, the prosecutor 
explained to the jurors that if they believed Bishop’s 
account that he only hit Morrison two times and that 
“Braxley finished [Morrison] off… [Bishop is] still 
guilty of murder.” The State also acknowledged at 
both phases of the trial Braxley’s presence at the 
scene and his participation in the dumping the body 
of the victim. 

 In light of the evidence as a while, including 
Bishop’s admitted role in beating Morrison and 
Willis, disposing of the bodies, stealing the victim 
Morrison’s Jeep, and burning that Jeep, the state 
court’s Strickland determination was not objectively 
unreasonable.  

B. 

Finally, Bishop claims that the prosecution violated 
Brady v. Maryland, 373 U.S. 83 (1963), and Giglio v. 
United States, 405 U.S. 150 (1972). At several points 
during Bishop’s trial, the prosecutor said that 
Bishop’s co-defendant Braxley would have his day in 
court and that another jury would weigh in on 
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Braxley’s part in the crimes. Bishop claims that 
these statements were false and misleading because 
Braxley had already been offered a plea deal to a life 
sentence, and the prosecution suppressed the 
evidence of this plea offer by failing to disclose it to 
Bishop’s defense counsel. 

The district court, like the state habeas court 
determined that Bishop’s Brady claim was 
procedurally defaulted because it was not raised at 
trial or on direct appeal. “Federal courts may not 
review a claim procedurally defaulted under state 
law if the last state court to review the claim states 
clearly and expressly that its judgment on a 
procedural bar, and the bar represents an 
independent and adequate state ground for denying 
relief.” Hill v. Hones, 81 F.3d 1015, 1022 (11th Cir. 
1996) (citing Harris v. Reed, 489 U.S. 255, 260-61, 
263 (1989)). The state habeas court clearly and 
expressly held that Bishop’s Brady claim was 
procedurally barred: “Bishop’s claims of 
prosecutorial misconduct and corresponding 
Braxley’s plea are procedurally defaulted.”  

Procedural default may be overcome, however, 
by a showing of (1) cause and prejudice; (2) a 
fundamental miscarriage of justice. Id. at 1022-23. 
Bishop concedes the default and does not claim there 
has been a fundamental miscarriage of justice, but 
he asserts that he has shown cause and prejudice. As 
a general matter, “cause” or procedural default 
exists if “the prisoner can show that some objective 
factor external to the defense impeded counsel’s 
efforts to comply with the State’s procedural rule.” 
Murray v. Carrier, 477 U.S. 478, 488 (1986). In the 
context of Brady claims, the state’s suppression of 
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evidence may amount to “cause.” Banks v. Bretke, 
540 U.S. 668, 691 (2004); Strickland v. Greene, 527 
U.S. 263 (1999). 

To show cause in the case, Bishop must first 
establish that there was something for the State to 
suppress; namely, that the District Attorney Fred 
Bright offered Braxley a plea prior to the close of 
Bishop’s trial. The state habeas court found 
otherwise. After hearing conflicting evidence on the 
timing of the plea offer, the state habeas court 
credited the testimony of District Attorney Bright 
and made a square factual finding that Bright did 
not make an offer before the conclusion of Bishop’s 
trial. We must presume this factual finding is 
correct, and Bishop bears the burden of rebutting the 
presumption of correctness by clear and convincing 
evidence. 28 U.S.C. § 2254(e)(1). Clear and 
convincing evidence is a “demanding but not 
insatiable” standard, requiring proof that a claim is 
highly probable. Ward v. Hall, 592 F.3d 1144, 1177 
(11th Cir. 2010) (quoting Miller-El v. Dretke, 545 U.S. 
231, 240 (2005)). “Highly probable” is a standard 
that requires “more than a preponderance of the 
evidence but less than proof beyond a reasonable 
doubt.” Id. 

Bishop has failed to meet this burden. The 
evidentiary picture before the state habeas court 
was this. It is undisputed that Braxley took a plea to 
a life sentence on September 11, 1996, well after the 
conclusion of Bishop’s trial in February of that year. 
The issue was when the plea was offered. District 
Attorney Bright testified in the state habeas 
proceeding that he did not make an offer prior to the 
close of Bishop’s trial. In contrast, Bishop presented 
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testimony from Andrew Prince (Braxley’s counsel), 
Prince’s paralegal, and other attorneys involved in 
Braxley’s defense. Prince recalled that there was a 
plea offer on the table during Bishop’s trial, although 
he did not have any notes from the case or other 
evidence to support his recollection. None of the 
other defense attorneys claimed direct knowledge of 
the timing of the plea offer; rather, their affidavits 
described a meeting that took place on February 13, 
1996, one day after Bishop was sentenced to death, 
at which they recalled discussing that there was an 
open plea offer to Braxley. 

The record reflects that both District Attorney 
Bright and Braxley’s counsel Prince claimed direct 
knowledge of the timing of the plea offer. Both were 
armed only with their own recollections, and neither 
possessed any additional evidence conclusively 
documenting the timing of the plea offer. The state 
habeas court heard from both witnesses and, as 
we’ve said, credited Bright’s recollection over 
Prince’s. In the absence of clear and convincing 
evidence, we have no power on federal habeas review 
to revisit the state court’s credibility determinations. 
See Marshall v. Lonberger, 459 U.S. 422, 434 (1983) 
(federal habeas courts have “no license to 
redetermine credibility of witnesses whose demeanor 
has been observed by the state trial court, but not by 
them”); Consalvo v. Sec’y, Dept. of Corr., 664 F.3d 
842, 845 (11th Cir. 2011) (denying habeas relief on 
Brady and Giglio claims that “turn[ed] upon 
credibility,” because “[d]etermining the credibility of 
witnesses is the province and function of the state 
courts, not a federal court engaging in habeas 
review”); see also Turner v. Crosby, 339 F.3d 1247, 
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1273 (11th Cir. 2003) (The deference compelled by 
AEDPA “requires that a federal habeas court more 
than simply disagree with the state court before 
rejecting its factual determinations. Instead, it must 
conclude that the state court’s findings lacked even 
fair support in the record.” (quoting Lonberger, 459 
U.S. at 432)). The state court’s factual finding found 
fair support in the record testimony of District 
Attorney Bright; there was no clear and convincing 
evidence to rebut that testimony. 28 U.S.C.§ 
2254(e)(1). Quite simply, Bishop cannot show cause 
to overcome his procedural default, and therefore we 
have no need to address whether he has shown 
actual prejudice. See, e.g., Howard v. United States, 
374 F.3d 1068, 1072 (11th Cir. 2004). 

Accordingly, we affirm the district court’s denial of 
habeas relief. AFFIRMED.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

No.: 5:08-CV-91 (HL) 
 
JOSHUA DANIEL BISHOP,                             

Petitioner   
     
  vs.   
       
STEPHEN UPTON,    
Warden,     

Respondent            
    

ORDER 
 
 JOSHUA DANIEL BISHOP (hereinafter 
“Petitioner” or “Bishop”), an inmate on death row at 
the Georgia Diagnostic and Classification Prison in 
Jackson, Georgia, petitions the Court for a writ of 
habeas corpus pursuant to 28 U.S.C. § 2254.  For 
reasons discussed below, this petition is denied.   
 

I. BACKGROUND 

A. Facts 

The Georgia Supreme Court set forth the historical 
facts concerning this case: 

Morrison drove Bishop and Bishop’s co-
indictee, Mark Braxley, to a bar.  Bishop 
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and Braxley decided to steal Morrison’s car.  
The three left the bar around 11:00 p.m. 
and drove to Braxley’s trailer.  Bishop 
reached into the sleeping Morrison’s pocket 
for the car keys, but Morrison awoke and 
sat up.  Bishop began to beat Morrison 
about the head and face with a blunt object.  
When Morrison was unconscious, Bishop 
took the car keys.  Eventually realizing 
that Morrison was dead, Bishop and 
Braxley wrapped and then loaded the body 
into the back seat of Morrison’s car.  They 
drove to a dumpster which was located a 
short distance from Braxley’s trailer.  After 
unsuccessfully attempting to toss 
Morrison’s body into the dumpster, Bishop 
and Braxley left the body on the ground 
where it was discovered several hours 
later.  They drove Morrison’s car into the 
nearby woods, set it on fire, and then 
walked back to Braxley’s trailer to dispose 
of evidence of their crimes.  After his 
arrest, Bishop made a statement in which 
he admitted delivering the blows with a 
wooden rod until Morrison stopped 
breathing and described how he and 
Braxley disposed of the body and burned 
the car.  Bishop subsequently confessed 
that, some two weeks prior to the murder 
of Morrison, he participated in the murder 
of Ricky Lee Wills1 and that he buried 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The record shows that Ricky Lee Wills was also known as 
Ricky Lee Willis.  (Resp’t Ex. 20, p. 2354). The Georgia 
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Wills’ body in the woods near Braxley’s 
trailer.  After investigators recovered Wills’ 
body, a grand jury indicted Bishop and 
Braxley for that murder as well.  The trial 
court admitted evidence regarding Bishop’s 
participation in Wills’ murder in 
aggravation of punishment during the 
penalty phase of this trial for Morrison’s 
murder. 
 

Bishop v. State, 268 Ga. 286 (1997). 
 

B. Procedural History 
 

On February 12, 1996, Petitioner was found 
guilty of malic murder and armed robbery.  Bishop, 
268 Ga. at 286.  “[T]he jury returned a verdict 
imposing a death sentence, finding as aggravating 
circumstances, that Bishop had murdered Morrison 
in the course of committing the additional capital 
felony of armed robbery.”  Id.  

Petitioner filed a motion for new trial on 
March 8, 1996.  Id. at 286 n.1.  The petition was 
denied on September 19, 1996.  (Resp’t Ex. 2, p. 578). 

The Supreme Court of Georgia affirmed 
Petitioner’s convictions and sentence of death on 
July 16, 1997.  Bishop, 268 Ga. at 296.  Petitioner 
filed a motion for reconsideration that was denied on 
July 30, 1997.  (Resp’t Ex. 31).   
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
Supreme Court’s decision referred to him as “Wills,” while the 
state habeas court referred to him as “Willis.”  In fact, both 
names are used in various places throughout the lengthy 
record.  In this Order, the Court uses the name “Ricky Lee 
Wills” or “Wills.”   
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Petitioner filed a Petition for Writ of 
Certiorari in the United States Supreme Court and 
the Court denied the Petition on February 23, 1998.  
Bishop v. Georgia, 522 U.S. 1119 (1998).  The Court 
denied Petitioner’s motion for rehearing on April 20, 
1998.  (Resp’t Ex. 32, 34, 36). 

On August 31, 1998, Petitioner filed a habeas 
corpus action in the Butts County Superior Court 
that challenged his conviction and sentence.  (Resp’t 
Ex. 37).  After Petitioner filed an amended petition 
and the court conducted an evidentiary hearing, the 
state habeas court denied relief on all claims on 
March 17, 2006.  (Resp’t Ex. 40, 48-85, 95). 

Petitioner filed an Application for Certificate 
of Probable Cause to Appeal in the Supreme Court of 
Georgia.  (Resp’t Ex. 97).  The Supreme Court of 
Georgia denied the application on October 9, 2007 
and denied a motion for reconsideration on 
November 5, 2007.  (Resp’t Ex. 99, 101). 

On March 28, 2008, Petitioner filed in this 
Court a Petitioner for Writ of Habeas Corpus by a 
Person in State Custody pursuant to 28 U.S.C. § 
2254.  (R. at 1) 

Petitioner requested discovery (R. at 14) and 
the Court granted this motion in part, and denied it 
in part.  (R. at 20).  The parties subsequently briefed 
the issue procedural default.  (R. at 29-32).  The 
Court entered an Order finding that it was precluded 
from reviewing Claims Two and Three in the 
Petitioner for Writ of Habeas Corpus by a Person in 
State Custody.   
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The parties have now briefed the merits of the 
remaining claims.2 

 
II. DISCUSSION 

A. Standard of review under 28 U.S.C. § 
2254(d) 

 
Petitioner’s federal habeas petition is 

governed by the Antiterrorism and Effective Death 
Penalty Act of 1996 (“AEDPA”).  This Court is “ 
‘limited in [its] review of every issue decided in the 
state courts by a general framework of substantial 
deference’.”  Cummings v. Sec’y for the Dep’t of Corr., 
588 F.3d 1331, 1355 (11th Cir. 2009)(quoting Parker 
v. Allen, 565 F.3d 1258, 1267 (11th Cir. 2009)).  
Under AEDPA, Congress prohibited district courts 
from granting habeas relief unless a state court’s 
adjudication of a claim: 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 Petitioner initially submitted a brief consisting of 129 pages, 
and later filed a reply brief consisting of 40 pages.  Petitioner 
states that his briefs focus on “particular claims,” but that he 
“does not abandon any claims set forth in his Federal Petition 
for Habeas Corpus Relief.”  (Pet’r Nov. 6, 2009 Br., p. 5).  This 
court addresses in detail only those “particular claims” on 
which Petitioner focuses in his briefs.  IN relation to the 
various unaddressed claims, the Court finds that Petitioner has 
not shown that the state courts’ determinations regarding any 
of these claims resulted in decisions that were “contrary to, o 
involved an unreasonable application of, clearly established 
Federal law,” or “resulted in . . . decision[s] that w[ere] based 
on any unreasonable determination[s] of the facts in light of the 
evidence presented.”  28 U.S.C. § 2254(d).  
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(1) Resulted in a decision that was 
contrary to, or involved an 
unreasonable application of, clearly 
established Federal law, as 
determined by the Supreme Court of 
the United States; or 
(2) resulted in a decision that was 
based on an unreasonable 
determination of the facts in light of 
the evidence presented in the State 
court proceedings. 

28 U.S.C. § 2254 (d). 
 
 The United States Court of Appeals for the 
Eleventh Circuit recently explained the “contrary to” 
clause of the 28 U.S.C. § 2254 (d)(1) as follows: 
 
 A state court’s decision is “contrary to” 

federal law if it “contradicts the United 
States Supreme Court on a settled question 
of law or holds differently than did that 
Court on a set of materially 
indistinguishable facts – in short, it is a 
decision substantially different from the 
Supreme Court’s relevant precedent.” 

 
Cummings, 588 F.3d at 1355 (quoting 
Kimbrough v. Sec’y, 565 F.3d 796, 799 (11th 
Cir. 2009)). 
 
Conversely, “[a] state court’s decision that applies 
the law as determined by the Supreme Court to the 
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facts is not ‘contrary to’ whether or not the federal 
court would have reached a different result.”  Carr v. 
Schofield, 364 F.3d 1246, 1250 (11th Cir. 
2004)(citing Fugate v. Head, 261 F.3d 1206, 1216 
(11th Cir. 2001)).  Moreover, in situations in which 
there is no Supreme Court precedent3 on point, the4 
federal court “ ‘cannot say that the state court’s 
conclusion . . . is contrary to clearly established 
federal law as determined by the United States’.”  
Henderson v. Haley, 353 F.3d 880, 890 (11th Cir. 
2003)(quoting Isaacs v. Head, 300 F.3d 1232, 1252 
(11th Cir. 2002)). 
 The “unreasonable application” clause of 28 
U.S.C. § 2254 (d)(1) has been explained as follows: 
 

A state court’s decision involves an 
“unreasonable application” of federal law if 
it “identifies the correct governing legal 
principle as articulated by the United 
States Supreme Court, but unreasonably 
applies that principle to the facts of the 
petitioner’s case, unreasonably extends the 
principle to a new context where it should 
not apply, or unreasonably refuses to 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 The “clearly established Federal law,” involved in both the 
“contrary to” and “unreasonable application of” analyses, is “the 
holdings, as opposed to dicta, of the [United States Supreme] 
Court’s decisions as of the time of the relevant state-court 
decision’.”  Newland v. Hall, 527 F.3d 1162, 1183 (11th Cir. 
2008) (quoting Williams v. Taylor, 529 U.S. 362, 412-13 (2000)).  
Moreover, “[c]learly established federal law is not the case law 
of the lower federal courts.”  Grossman v. McDonough, 466 F.3d 
1325, 1335-36 (11th Cir. 2006).   
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extend it to a new context where it should 
apply.”  

 
Cummings, 588 F.3d at 1355 (quoting 
Kimbrough, 565 F.3d at 799.) 
 

The issue is not whether the state court 
applied federal law incorrectly; “relief is appropriate 
only if that application is objectively unreasonable.”  
Michael v. Crosby, 430 F.3d 1310, 1319 (11th Cir. 
2005).  When attempting to determine if the state 
court’s decision involved an unreasonable application 
of federal law, the federal district court need not 
decide if it “would have reached the same result as 
the state court if [it] had been deciding the issue in 
the first instance.”  Wright v. Sec’y for the Dep’t of 
Corr., 278 F.3d 1245, 1256 (11th Cir. 2002).  Instead, 
the court merely “should ask whether the state 
court’s application of clearly established federal law 
was objectively unreasonable.”  Williams v. Taylor, 
529 U.S. 362, 409 (2000). 
 In addition to the “contrary to” and 
“unreasonable application of” prongs of AEDPA, § 
2254 (d)(2) provides that a petitioner is also entitled 
to relief if the state court’s conclusion is based on an 
“unreasonable determination of the facts in light of 
the evidence presented in the State court 
proceeding.”  28 U.S.C. § 2254 (d)(2).  “ ‘[A] 
determination of a factual issue made by a State 
court shall be presumed to be correct.  The 
[petitioner has] the burden of rebutting the 
presumption of correctness by clear and convincing 
evidence’.”  Williams v. Allen, No. 08-11905, 2010 
U.S. App. LEXIS 4545, at * 17 (11th Cir. March 4, 
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2010) (quoting 28 U.S.C. § 2254 (e) (1)).  Finally, this 
Court must give deference to the state court’s 
determinations regarding credibility.  Baldwin v. 
Johnson, 152 F.3d 1304, 1317 (11th Cir. 1998).   
 

B. Claim One:  Petitioner was 
deprived of his right to the effective assistance 
of counsel at trial and on appeal, in violation of 
his rights under the Fifth, Sixth, Eighth, and 
Fourteenth Amendments to the United States 
Constitution, Strickland v. Washington, 466 
U.S. 668 (1984), and related precedent. 

 
In Strickland v. Washington, 466 U.S. 668 

(1984), the United States Supreme Court established 
what “remains the standard for evaluating 
ineffective assistance claims.”  Blankenship v. Hall, 
542 F.3d 1253, 1271 (11th Cir. 2008), petition for 
cert. filed (U.S. Apr. 20, 2009)(No. 08-9917).  An 
ineffective assistance of counsel claim consists of two 
elements: Performance and prejudice.  “It is well 
established that a habeas petitioner must 
demonstrate both deficient performance and 
prejudice, and that a failure with respect to either 
prong constitutes a failure to demonstrate ineffective 
assistance of counsel.”  Bottoson v. Moore, 234 F.3d 
526 (11th Cir. 2000).  Moreover, “ ‘there is no reason 
for a court deciding an ineffective assistance claim to 
approach the inquiry in the same order of even to 
address both components of the inquiry if the 
defendant makes an insufficient showing on one’.”  
Randolph v. McNeil, 590 F.3d 1273, 1276 (11th Cir. 
2009)(quoting Strickland, 466 U.S. at 697). 
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In relation to the performance component, 
courts have explained that “the petitioner must show 
that counsel’s performance was deficient in that he 
‘made errors so serious that counsel was not 
functioning as the “counsel” guaranteed the 
defendant by the Sixth Amendment’.”  Blankenship, 
542 F.3d at 1272 (quoting Strickland, 466 U.S. at 
687).  The Eleventh Circuit Court of Appeals 
explained the performance analysis as follows: 

 
The petitioner satisfies the test’s 

performance prong by proving that 
counsel’s performance failed to meet the 
standard of “reasonableness under 
prevailing professional norms.”  Our 
evaluation of counsel’s performance is 
highly deferential; we must “indulge a 
strong presumption” that counsel’s 
performance was reasonable and that 
counsel “made all significant decisions in 
the exercise of reasonable professional 
judgment.”  We review counsel’s 
performance “from counsel’s perspective at 
the time,” to avoid “the distorting effects of 
hindsight.”  Our review is objective, in that 
we consider whether there was any 
reasonable justification for the attorney’s 
conduct.  Thus, the “petitioner must 
establish that no competent counsel would 
have taken the action that his counsel did 
take.” 

 
Newland v. Hall, 527 F.3d 1162, 1184 (11th 
Cir. 2008) (citations omitted). 
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 If a petitioner shows that his counsel’s 
performance was deficient, he still must show 
prejudice.  To establish prejudice, Petitioner must 
show “that there is a ‘reasonable probability that, 
but for counsel’s unprofessional errors, the result of 
the proceeding would have been different’.”  Smith v. 
Spisak, 130 S. Ct. 676, 685 (2010)(quoting 
Strickland, 466 U.S. at 694).  “A reasonable 
probability is a probability sufficient to undermine 
confidence in the outcome’.”  Newland, 527 F.3d at 
1184 (quoting Strickland, 466 U.S. at 694).  “The 
prejudice prong does not focus only on the outcome; 
rather to establish prejudice, the petitioner must 
show that counsel’s deficient performance rendered 
the results of the trial fundamentally unfair or 
unreliable.”  Rhode v. Hall, 582 F.3d 1273 (11th Cir. 
2009)(citing Lockhart v. Fretwell, 506 U.S. 364 
(1993)). 
 In this case, Petitioner contends that, but for 
his counsels’ errors, he would not have received a 
sentence of death.  In such a situation, the Court 
must “consider ‘whether there is a reasonable 
probability that, absent the errors, the sentencer – 
including an appellate court, to the extent it 
independently reweighs the evidence – would have 
concluded that the balance of aggravating and 
mitigating circumstances did not warrant death.”  
Newland, 527 F.3d at 1184 (quoting Strickland, 466 
U.S. at 695).  In Wong v. Belmontes, 130 S. Ct. 383 
(2009), the United States Supreme Court explained 
that when determining if prejudice exists, “it is 
necessary to consider all the relevant evidence that 
the jury would have had before it if [Petitioner’s 
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counsel] had pursed a different path – not just the 
mitigation evidence [Petitioner’s counsel] could have 
presented, but also the [aggravating evidence] that 
almost certainly would have come in with it.”  Wong, 
130 S. Ct. at 386. 
 Finally, the Court must keep in mind the 
additional layer of deference that AEDPA requires.  
A petitioner “must do more than satisfy the 
Strickland standard.  He must show that in rejecting 
his ineffective assistance of counsel claim the state 
court ‘applied Strickland to the facts of his case in an 
objectively unreasonable manner’.”  Rutherford v. 
Crosby, 385 F.3d 1300, 1309 (11th Cir. 2004)(quoting 
Bell v. Stone, 535 U.S. 685, 699 (2002)). 
 When a habeas petitioner claims that “ ‘his 
trial counsel should have done something more, we 
first look at what the lawyer did in fact’.”  Williams 
v. Allen, No. 08-11905, 2010 U.S. App. LEXIS 4545 
at *33 (11th Cir. March 4, 2010) (quoting Grayson v. 
Thompson, 257 F.3d 1194, 1218-19 (11th Cir. 2001)).  
A review of the record in this case shows that trial 
counsel4 conducted an extensive investigation into 
Petitioner’s past.  They spoke with Petitioner, his 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Brian Combs and Reginald Bellury represented Petitioner at 
trial and on direct appeal.  Mr. Combs was primarily a civil 
litigator who had handled only two criminal trials in the past 
and had no experience with handling murder trials.  However, 
Reginald Bellury had handled numerous criminal trials, 
including at least ten (10) murder trials, and five (5) death 
penalty cases prior to his appointment in this case.  Four of his 
previous death penalty cases went to trial, one of which ended 
in a mistrial and had to be tried again, and the fifth death 
penalty case ended in a plea.  Mr. Combs explained that they 
were assisted by the Southern Center for Human Rights.  
(Resp’t Ex. 48, p. 88-89, 120, 138, 142, 145). 
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family members, and friends on numerous occasions.  
(Resp’t Ex. 48, p. 129, 143, 155, 197, 200, 205). 
 Moreover, they hired a mitigation specialist – 
Jordan Miles Dayan – who was recommended by the 
Southern Center for Human Rights.  (Resp’t Ex. 48, 
p. 144, 220).  Mr. Dayan met with Petitioner on 
many occasions, located and interviewed witnesses, 
spoke with many family members, and researched 
Petitioner’s social history.  (Resp’t Ex. 48, p. 220).  
Mr. Dayan also interviewed numerous employees of 
the Department of Family and Children Services 
(“DFACS”).  Petitioner’s many former foster parents, 
and jail personnel.  (Resp’t Ex. 48, p. 233-34).  
Additionally, he obtained the DFACS records for 
Petitioner’s entire family.  (Resp’t Ex. 48, p. 241). 
 Trial counsel and Mr. Dayan also researched 
and obtained arrest and conviction records for all 
witnesses and investigated the background of 
Petitioner’s co-defendant, Mark Braxley.  (Resp’t Ex. 
48, p. 107, 239).   
 Trial counsel first hired a psychologist, Alan 
Williams, who performed various psychological tests 
on Petitioner.  (Resp’t Ex. 48, 185).5  Following this 
testing, counsel determined that they needed a 
psychiatrist and they hired Dr. Thomas Brown.  
(Resp’t Ex. 48, p. 185).  The attorneys also hired a 
jury expert, Patricia Maykuth with the Research 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 The record shows that the trial court also entered an Order 
for Mental Evaluation of Defendant that directed Central State 
Hospital to perform an evaluation on Petitioner to determine 
his competency to stand trial, degree of mental competence at 
the time of the crime, and whether Petitioner met the criterial 
for “mentally ill” or “mentally retarded.”  (Resp’t Ex. 1, p. 177). 



App. 42 
	  

	  
	  

Design Associates, who assisted in selecting a jury.  
(Resp’t Ex. 48, p. 177).   
 Counsel explained that they quickly realized 
this was going to be a “penalty phase type case.”  
(Resp’t Ex. 48, p. 143).  Mr. Combs explained as 
follows: 
 

There was a statement or statements that 
were provided by [Petitioner] to the State 
which more of less put him in the middle of 
these things and we knew – I knew we 
were going to have a tough go of it on the 
guilt/innocence part of the case.  So we 
went from there…  

 I guess our strategy for the 
guilt/innocence part of the case was the 
best that we could realistically hope for was 
a felony murder conviction, hopefully the 
jury would – we were hoping they would 
have some… doubt at least about the level 
of culpability of [Petitioner] compared to 
Mark Braxley.    

(Resp’t Ex. 48, p. 143). 
 
 In relation to the penalty phase of the trial, 
counsel explained that their strategy was three-fold.  
They sought to (1) use residual doubt from the guilt-
innocence phase to establish that “Braxley was the 
worst actor in the case, more culpable”; (2) to present 
“all the background evidence on [Petitioner]” to show 
that he had a tragic upbringing; and (3) to use the 
“psychiatric diagnosis” from Dr. Thomas Brown.  
(Resp’t Ex. 48, p. 164-65). 
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 The record from the trial shows that 
Petitioner’s counsel pointed out the age difference 
between nineteen year old Bishop and thirty-five 
year old Braxley.  (Resp’t Ex. 18, p. 1700).  Moreover, 
they sought to emphasize that although Petitioner 
beat Morrison, after a night in which they were all 
drinking heavily and using drugs, Petitioner left the 
room after taking Morrison’s car keys and was out of 
the room when Braxley administered the fatal blow 
to Morrison.  (Resp’t Ex. 18, 1700-04, 1859-60, 1915-
1927, 2149). 
 During the penalty phase of the trial, counsel 
asked the jury to “consider what is known in the law 
as residual or lingering doubt that you may have as 
to who actually took the life of Leverett Lewis 
Morrison.”  (Resp’t Ex. 20, p. 2260).  Counsel 
requested as follows: 
 

I would again urge you that there 
remains some doubt as to whether it was 
[Petitioner’s] blows that killed [Morrison] 
or whether it was Mark Braxley and we 
think… that’s something that you can 
consider – you can consider this residual 
doubt about his actions here as in the 
matter of Ricky Lee [Wills] in deciding 
between these three punishments.   

(Resp’t Ex. 20, p. 2260). 
 
 In order to cast doubt that Petitioner was the 
one who murdered Wills, counsel sought to establish 
that Braxley, not Petitioner, fought and threatened 
another witness (Joel Jason Arnett) and Braxley, not 
Petitioner, bragged about having a body buried in 
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his yard.  (Resp’t Ex. 20, p. 2326, 2592-93).  Also, 
counsel called witnesses to establish that Braxley 
owned a knife that presumably was used to kill 
Ricky Lee Wills and that Braxley was the one who 
hid the knife in his tackle box on the night he 
murdered Wills.  (Resp’t Ex. 20, p. 2591-2606). 
 In order to show Petitioner’s deprived 
background, counsel introduced three case workers 
from DFACS.  These women explained that even 
before Petitioner was born, his mother, Carolyn 
Bishop Edinfield, did not have a stable place to live, 
was in an abusive relationship, and was drinking 
heavily.  (Resp't Ex’ 20, p. 2615-16).  They 
established that after his birth, she would leave both 
Petitioner and his older half-brother, Michael 
Bishop, with a babysitter and not come back for 
days.  When Petitioner was only five or six years old, 
DFACS had to take both children from her custody 
because she had simply abandoned them.  (Resp’t 
Ex. 20, p. 2617).  Thereafter, on the occasions when 
their mother came to visit them in their various 
foster homes, she was frequently intoxicated.  (Resp’t 
Ex. 20, p. 2621; Resp’t Ex. 21, p. 2658).  Whenever 
they would return to their mother’s custody, drugs, 
alcohol and violence would become an every day 
reality for them.  (Resp’t Ex. 20, p. 2619).  On 
numerous occasions when Petitioner visited or 
returned to the custody of his mother, he was 
physically abused and severely beaten by his 
mother’s boyfriend, Tony Townsend.  (Resp’t Ex. 20, 
p. 2624, Resp’t Ex. 21, p. 2682-83).  The caseworkers 
testified that Petitioner once had to hide under a bed 
because there was a gunfight in the mobile home in 
which they were living and Tony Townsend was 
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shot.  (Resp’t Ex. 20, p. 2618).  Carolyn Bishop was 
later charged with attempted murder for the 
shooting.  (Resp’t Ex. 21, p. 2855). 
 Jurors learned that Petitioner was placed in 
no less than sixteen (16) foster homes or institutions 
during his childhood.  (Resp’t Ex. 21, p. 2657).  The 
case workers explained that he was a meek and 
passive child who deeply loved his mother.  (Resp’t 
Ex. 21, p. 2657-58).  They testified that regardless of 
what happened to him or how his mother failed to 
care for and protect him, he “held on to the idea that 
his mother would change and he was going to be able 
to go back to live with her.”  (Resp’t Ex. 21, p. 2681).  
They testified that he did get into trouble at several 
of the foster homes and institutions (Methodist 
Home for Children and Hepzibah Children’s Home), 
not because he was an inherently bad child, but 
because he thought that if he caused enough trouble 
he would be sent back to live with his mother.  
(Resp’t Ex. 21, p. 2658, 2676, 2683).  Ida Hart 
Freeman, Petitioner’s second DFACS caseworker, 
testified that while most children adjust to foster 
care and “try to stay there [,]… [Josh] was always 
trying to get home.”  (Resp’t Ex. 21, p. 2658). 
 Case workers also testified that when 
Petitioner was allowed weekend visits with his 
mother, he began, at an early age, abusing alcohol 
and started sniffing gasoline to get high during these 
visits.  (Resp’t Ex. 21, p. 2690).  Lucy Stewart, 
Petitioner’s final DFACS caseworker, explained that 
the agency should have terminated Carolyn Bishop’s 
parental rights, but they did not.  (Resp’t Ex. 21, p. 
2691).  When Petitioner ultimately went back to live 
with his mother in 1991, they had no home and were 
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sleeping in cars, abandoned houses, and under 
bridges.  (Resp’t Ex. 21, p. 2694-95).  Moreover, Ms. 
Stewart stated that Petitioner needed intensive 
individual therapy and counseling, but he never 
received such treatment due to a lack of funding.  
(Resp’t Ex. 21, p. 2696, 2715).   
 Trial counsel also had three of Petitioner’s 
foster parents and one employee of the Methodist 
Home for Children testify.  They all testified that 
Petitioner was a normal, well-liked child who “was a 
victim of circumstances” and who eventually “got 
lost in the system.”  (Resp’t Ex. 21, p. 2759, 2768, 
2806).  Jeffrey Lawrence, Assistant Administrator 
from the Methodist Home for Children, admitted 
that Petitioner’s bad behavior did escalate during his 
stay in that facility, but this was because he was 
attempting to be returned to his mother.  (Resp’t Ex. 
21, p. 2774-76).  Moreover, he testified that 
Petitioner did not receive some additional 
psychological treatment that would have been 
beneficial because Medicaid would not pay for the 
therapy.  (Resp’t. Ex. 21, p. 2778). 
 Counsel had Dr. Thomas W. Brown, an expert 
in forensic psychiatry and alcohol drug treatment, 
testify for Petitioner.  (Resp’t Ex. 21, p. 2718-51).  
Dr. Brown stated that Petitioner experienced “the 
most profoundly unstable home life [he had] run into 
in [his] practice.”  (Resp’t Ex. 21, p. 2721).  He 
explained that Petitioner suffered from long term 
deprivation due to his unstable family life, an 
inheritable biochemical disorder called intermittent 
explosive disorder, and drug and alcohol abuse since 
the age of eleven or twelve.  (Resp’t Ex. 21, p. 2722-
24, 2734).  He explained that intermittent explosive 
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disorder is easily treated with medication.  (Resp’t 
Ex. 31, p. 2743).  Moreover, he testified that 
Petitioner would be able to adapt well to prison life 
without being a threat to the prison population.  Dr. 
Brown explained that Petitioner would be less likely 
to exhibit symptoms of intermittent explosive 
disorder in prison because he would not have access 
to illegal drugs and alcohol, which exacerbate this 
biochemical disorder.  (Resp’t Ex. 21, p. 2733-34). 
 Counsel also had Petitioner’s half-brother 
testify.  Michael testified that they never knew who 
Joshua’s biological father was and there was no 
father figure in either of their lives.  (Resp’t Ex. 21, 
p. 2810-12).  He stated that their mother and her 
boyfriend, Tony Towson, drank alcohol and 
physically fought every day of their lives for almost 
fifteen years.  (Resp’t Ex. 21, p. 2813).  He explained 
that drugs and alcohol were a constant when they 
lived with their mother and that he and Petitioner 
witnessed their mother receive black eyes, cuts, 
bruises, broken ribs, punctured lungs, get thrown 
from a moving car, and have her teeth knocked out.  
(Resp’t Ex. 21, p. 2813-14, 2822).  Michael testified 
that she would leave them with random babysitters 
for weeks at a time without explanation and he 
finally realized that “there is no changing her.”  
(Resp’t Ex. 21, p. 2815).  In contrast, he explained 
that Petitioner deeply loved his mother and would 
never come to this realization.  Instead, Petitioner 
always sought to remain with their mother.  (Resp’t 
Ex. 21, p. 2815-16, 2827). 
 The final witness that counsel called during 
the penalty phase was Petitioner’s mother.  Mrs. 
Edinfield explained that she had been in jail ten to 
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fifteen times during her life.  (Resp’t Ex. 21, p. 2843).  
Moreover, she did not know who Petitioner’s 
biological father was because, although married at 
the time, she was “seeing… a lot of different men.”  
(Resp’t Ex. 21, p. 2845).  She testified that she was 
addicted to alcohol, methamphetamine, and cocaine 
and that she consumed all of these when she was 
pregnant with Petitioner.  (Resp’t Ex. 21, p. 2849).  
She explained that later in the pregnancy, she 
decided to limit herself to only drinking alcohol and 
smoking marijuana.  (Resp’t Ex. 21, p. 2849).  
According to her, when Petitioner was three weeks 
old, she moved in with Tony Townsend and the 
physical violence between the two of them started 
immediately and was witnessed by Petitioner 
throughout the years.  (Resp’t Ex. 21, p. 2850-51).  
She testified that when Townsend was drunk he 
would physically abuse Petitioner and that she 
neglected both Petitioner and Michael.  (Resp’t Ex. 
21, p. 2856).  She explained that she gave Petitioner 
alcohol to drink when he was only four years old and 
that at a young age he also started smoking 
marijuana and taking pills.  (Resp’t Ex. 21, p. 2860).  
She stated that she “wasn’t a mom” and made an 
impassioned plea for Petitioner’s life.  (Resp’t Ex. 21, 
p. 2871-72).  She begged the jury to spare his life and 
explained that during Petitioner’s whole life, all she 
thought about was “getting drunk, doing drugs, 
going out and enjoying [herself].”  (Resp’t Ex. 21, p. 
2872).  She asked the jury not to “punish him for the 
things [she] did.”  (Resp’t Ex. 21, p. 2872). 
 By all accounts, the testimony during the 
penalty phase was very emotional and many of the 
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jurors, attorneys, and spectators were in tears.  
(Pet’r Nov. 6, 2009 Br., p. 7; Resp’t Ex. 48, p. 102). 
 It is with this background in mind and with 
the principles announced in Strickland, that the 
Court considers each of Petitioner’s three ineffective 
assistance of counsel challenges: 
 
 I.  Petitioner’s claim that trial counsel was 
ineffective in their investigation and presentation of 
Braxley’s criminal history of violence, and 
dominance over Petitioner. 
 
 Petitioner concedes that the jury knew 
Petitioner was many years younger than Braxley 
and that the murders occurred at Braxley’s trailer.  
However, Petitioner claims his counsel were 
ineffective for failing to investigate and provide the 
jury “information about Mr. Braxley’s history as a 
drug dealer and addict [and]…his history of extreme 
violence and controlling behavior, particularly in his 
relationship to [Petitioner].”  (Pet’r Nov. 6, 2009 Br., 
p. 19). 
 
 The state habeas court found as follows: 

The evidence is undisputable that defense 
counsel investigated Braxley’s criminal 
background history and learned that 
evidence existed of his “bad character.”… 

 
 Mr. Combs and Mr. Bellury were 

also familiar with the law concerning the 
introduction of character evidence, 
evidence of a victim’s bad character, other 
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bad acts of a co-defendant and similar 
transaction evidence.  Since the law 
provides that only evidence regarding “the 
motive of the defendant, his lack of 
remorse, his general moral character and 
his predisposition to commit other crimes is 
admissible” in the sentencing phase, the 
Court finds that trial counsel were not 
deficient for declining to attempt to present 
evidence concerning Braxley’s character 
and criminal history.  Accordingly, the 
Court denies this claim of ineffective 
assistance of counsel.  Even if such 
evidence was admissible in theory as 
mitigation evidence, the Court nevertheless 
finds counsel’s actions to be reasonable and 
effective in deciding not to introduce such 
evidence.  Further Bishop has failed to 
show any prejudice he suffered as a result 
of trial counsel’s decisions concerning 
Braxley; through the evidence presented 
during the trial, the jury did learn that 
Braxley used illegal drugs, abused alcohol, 
engaged in violent acts, and acted 
deceptively, and Bishop has failed to show 
that any additional evidence of Braxley’s 
bad character and/or criminal history 
would likely have changed the outcome of 
his trial.   

 Bishop also points to alleged 
“similar transaction” evidence (via affidavit 
testimony) that he contends should have 
been introduced at his trial.  Specifically, 
Bishop point to Kim Cook’s allegation that 
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Braxley beat her up while she was 
sleeping, and Sandra Jones’ allegation that 
Braxley threatened to cut her throat if she 
ever “fought back.”  This evidence would 
likely not be admissible as similar 
transaction evidence offered in an attempt 
to show that Braxley directly participated 
in Morrison’s and [Wills’] murders, since 
Bishop has failed to establish that there 
was a “sufficient connection or similarity 
between” these alleged acts and the 
Morrison and [Wills] murders such that 
proof of the former tends to prove Braxley’s 
participation in the later.  Additionally, the 
evidence in the case shows that trial 
counsel consulted with death penalty 
defense attorney Palmer Singleton and his 
staff regarding this issue and their 
researched reflected that there was no 
Georgia case law to support the admission 
of such evidence; therefore, counsel decided 
not to attempt to introduce this evidence, 
and the Court finds that counsel’s decision 
was reasonable and effective.  Even if this 
alleged similar transaction evidence was 
admissible, since Bishop admitted to 
having motives to attack Morrison and 
[Wills], to administering the first crushing 
blows to Morrison after which he appeared 
to stop breathing, and to administering 
initial and repeated blows to [Wills], there 
is not a reasonable probability that this 
evidence would have changed the outcome 
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of this case in light of all of the other 
evidence presented. 

(Resp’t Ex. 95, p. 116-17)(footnotes and 
emphasis omitted). 
 
 Petitioner argues that such evidence is 
admissible and the “state habeas court’s 
unreasonable characterization of Georgia law led to 
an unreasonable application and/or contravention of 
Strickland.”  (Pet’r Feb. 1, 2010 Br., p. 33).  The 
record is clear, however, that counsel explored the 
issue of “using uncharged misconduct evidence of a 
codefendant.”  (Resp’t Ex. 75, p. 6301).  However, 
they could not find a case to support the introduction 
of such evidence.  (Resp’t Ex. 75, p. 6301). 
 Petitioner points to a Georgia Supreme Court 
case decided in 2001 – five years after Petitioner’s 
trial and after the time in which Petitioner’s counsel 
would be researching the issue – for the proposition 
that Braxley’s bad character evidence was 
admissible.  See Head v. Carr, 273 Ga. 613, (2001).  
However, in Carr, the Court merely held that trial 
counsel was not ineffective for failing to call three 
additional witnesses to testify about a co-defendant’s 
history of violence and dominating behavior because 
such had already been established.  Id. at 628-29.  
The same can be said in the present case.  As the 
Georgia Supreme Court found, evidence of Braxley’s 
bad character was well-established.  It was shown 
that Braxley regularly abused alcohol and illegal 
drugs, got into bar fights, bragged about killing 
people, willingly participated in both Morrison and 
Wills’ murder, disposed of their bodies, and 
purportedly had possession of and hid the knife that 
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he allegedly was used to cut Wills’ throat.  (Resp’t 
Ex. 18, p. 1853, 1915, 1925, Resp’t Ex. 20, p. 2326, 
2519-28). 
 The Georgia Supreme Court also found that, 
even if additional evidence of Braxley’s bad 
character was admissible as mitigation evidence, 
Petitioner failed to show prejudice.  Petitioner claims 
that this determination impermissibly “sidestep[s] 
the issue of deficient performance.”  (Pet’r Feb. 1, 
2010 Br., p. 31).  However, there is no requirement 
that a court even consider performance if a 
petitioner fails to show prejudice.  Randolph v. 
McNeil, 590 F.3d 1273, 1276 (11th Cir. 
2009)(explaining that “ ‘there is no reason for a court 
deciding an ineffective assistance claim to…address 
both components of the inquiry if the defendant 
makes an insufficient showing on one’”)(quoting 
Strickland, 466 U.S. at 697). 
  Additionally, the state court’s determination 
that Petitioner failed to show prejudice did not 
involve an unreasonable application of Strickland, 
nor was it based on any unreasonable findings of 
facts.  As explained above, there was evidence of 
Braxley’s bad character presented at trial and “since 
Bishop admitted to having motives to attack 
Morrison and Wills, to administering the first 
crushing blows to Morrison…, and to administering 
initial repeated blows to Wills, there is not a 
reasonable probability that [additional evidence of 
Braxley’s bad character]…would have changed the 
outcome of this case in light of all the other evidence 
presented.”  (Resp’t Ex. 95, p. 118).   
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 2.  Petitioner’s claim that trial counsel was 
ineffective for failing to introduce lead investigating 
officers’ testimony about Petitioner’s truthfulness, 
remorse, and their opinions that he deserved a life 
sentence 
 
 Petitioner maintains as follows: 
 

[The] jury was deprived of the 
powerful testimony of the lead law 
enforcement officers who investigated his 
case (Sheriff Bill Massee, Chief Deputy 
Howard Sills, and Chief Detective Ricky 
Horn) that [Petitioner] was remorseful for 
his participation in the crimes, that Mr. 
Braxley was not remorseful, that they 
believed [Petitioner’s] account of the crimes 
was credible, that Mr. Braxley was the 
more culpable party, that [Petitioner] had 
shown good behavior in jail pending trial, 
and that the investigators were not 
opposed to a plea to life without parole for 
[Petitioner].   

(Pet’r Nov. 6, 2009 Br., p. 57). 
 
 The state habeas court found as 
follows regarding this particular claim: 
 

The Court finds that Bishop has 
failed to present evidence sufficient to 
overcome the presumption that trial 
counsel acted reasonably and effectively in 
declining to present the testimony of 
Detective Horn, Deputy Sills and Sheriff 
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Massee concerning their opinions about 
Bishop’s apparent remorse, relative 
culpability, Braxley’s culpability and 
Bishop’s sentence.  Further Bishop has 
failed to show how he suffered prejudice as 
a result of counsel’s decisions, that if this 
opinion testimony from these law 
enforcement officers had been presented to 
the jury, there is a reasonable likelihood 
that the outcome of this trial would have 
been different. 

(Resp’t Ex. 95, p. 124)(footnotes 
omitted). 
 
 The record supports these finding.  At the 
state habeas hearing, counsel testified that while 
investigators were willing to speak “off the record” or 
“one-on-one,” they expressed reluctance or concern 
about repeating their sentiments on the witness 
stand.  (Resp’t Ex. 48, p. 215).  Counsel explained 
that their purpose in speaking to law enforcement 
officers about Petitioner’s candor and remorse was 
“to try and get them to talk to [the District Attorney] 
about a plea.”  (Resp’t Ex. 48, p. 216).  While the 
officers were willing to assist in this regard, they 
informed counsel they were not going to assist them 
during trial.  (Resp’t Ex. 48, p. 214-16).  Counsel 
explained that he worried “it would backfire on 
[them]” if law enforcement officers were questioned 
regarding Petitioner’s remorse and truthfulness and 
the officers were not “willing to back it up.”  (Resp’t 
Ex. 48, p. 215).   
 Petitioner maintains that the state habeas 
court found that counsel “had no valid reason not to 
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introduce” the officers’ testimony and “counsel 
simply neglected to present this testimony.”  (Pet’r 
Nov. 6, 2009 Br., p. 58, 63).  This is not the case.  
Instead, the state habeas court found that the 
District Attorney6 had not pressured or threatened 
the officers to prevent them from testifying.  The 
court did not find it unreasonable that trial counsel 
relied upon the officers’ own statements that they 
did not want to testify to help Petitioner.  The 
officers’ representations that they would not testify 
at trial to help Petitioner are no less true simply 
because they were not coerced by the State or the 
District Attorney to reach their decisions.  Moreover, 
given the fact that the officers told counsel, “hell no, 
I’m not going to help you on that,” it was reasonable 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 At the state habeas level, Petitioner presented a separate 
prosecutorial misconduct claim regarding potential testimony 
from these law enforcement officers.  Petitioner argued that 
“due to improper influence by the State, the jury was not made 
aware that three law enforcement officers involved in the 
investigation of the case…believed [Petitioner] was telling the 
truth about his involvement in the crimes and believed that a 
life sentence would be appropriate.”  (Resp’t Ex. 95, p. 47).  The 
state habeas court found that “Detective Horn, Deputy Sills 
and Sheriff Massee indicated to defense counsel that their 
opinions were ‘off the record,’ to be used in plea negotiations 
with the District Attorney and that they would not voice such 
opinions on the witness stand at trial.”  (Resp’t Ex. 95, p. 47).  
The Court found, however, that “there [was] absolutely no 
evidence of any pressure or threats made by the District 
Attorney or any other member of the prosecution team against 
these law enforcement officers causing the officers to feel 
compelled to present false testimony in response to any 
questions by defense counsel.”  (Resp’t Ex. 95, p. 48).   
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for counsel to refrain from this line of questioning 
with the officers.  (Resp’t Ex. 48, p. 216).7 
 Finally, petitioner claims that the state 
habeas court’s “summary denial of prejudice is 
unreasonable” and that the court failed “to consider 
the totality of the evidence” when it determined a 
lack of prejudice.  The Eleventh Circuit Court of 
Appeals has “repeatedly held [that] ‘a state court’s 
summary rejection of a claim qualifies as an 
adjudication on the merits under § 2254(d) so as to 
warrant deference’.”  Blankenship v. Hall, 542 F.3d 
1253, 1271 (11th Cir. 2008), petition for cert. filed 
(U.S. Apr. 20, 2009)(No. 08-9917)(quoting Ferguson 
v. Culliver, 527 F.3d 1144, 1146 (11th Cir. 2006)).  
Moreover, it is clear that the state habeas court did, 
in its 142 page Order, consider the totality of the 
evidence, both that adduced at trial and that at the 
state habeas evidentiary hearing, when determining 
a lack of prejudice.   
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
7 Respondent maintains that “also supporting the state court’s 
finding that trial counsel did not act unreasonable in not 
attempting to present this testimony from these law 
enforcement officers is the fact that Petitioner failed to prove 
that the testimony would have been admissible during 
Petitioner’s criminal trial.”  (Resp’t Dec. 31, 2009 Br., p. 18).  
Petitioner vigorously disagrees.  However, the state habeas 
court did not base its decision on the admissibility of this 
evidence.  Instead, it found that counsel were reasonable when 
they failed to question these officers because the officers had 
already informed counsel they would not be helpful.  This Court 
finds this ruling is not based on any unreasonable 
determinations of fact and does not involve an unreasonable 
application of Strickland.  Therefore, this Court need not 
address the separate issue of whether the officers’ opinions 
would have been admissible.   



App. 58 
	  

	  
	  

 3.  Petitioner’s claim that trial counsel were 
ineffective for failing to investigate and present 
blood evidence supporting their theory that Braxley 
directly participated in the crime  
 
 Petitioner claims that trial counsel were 
ineffective because they failed to request funds and 
consult with a blood splatter expert to refute 
“Braxley’s denial of any involvement in the attack on 
Morrison.”  (Pet’r Nov. 6, 2009 Br., p. 80).  The state 
habeas court addressed this claim in detail.  It 
explained as follows: 
 

Trial counsel’s unrefuted testimony is 
that they carefully evaluated the need for 
experts in different areas of the case and 
carefully chose which experts to spend 
Bishop’s limited State-provided resources 
on: “[W]e had to make choices about 
where to spend the limited funding that 
we were provide I this case, and securing 
[a blood splatter] expert was way down on 
the list in light of the need for an 
investigator and other expert assistance.”  
Instead, counsel reasonably chose to sue 
the funds to hire an investigator, a 
psychiatrist and a psychologist to assist 
in preparing the mitigation case given 
what counsel perceived to be strong 
evidence of Bishop’s guilt of Morrison’s 
murder and the likelihood of a murder 
conviction.   

 Further, Bishop has failed to show 
prejudice…Bishop argues that these 
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experts could have located and presented 
evidence that would show that Braxley 
participated in the beating and killing of 
Morrison; however, the lack of such expert 
evidence is not prejudicial in light of the 
fact that the State did not dispute Bishop’s 
assertion that Braxley participated in the 
murder, and in fact, presented Bishop’s 
statements to the jury wherein he tells law 
enforcement about Braxley’s participation 
in the murder… 

 With respect to Bishop’s specific 
claim that a blood splatter expert should 
have been hired…Bishop has failed to 
establish prejudice; there is no reasonable 
probability that the testimony of a blood 
splatter expert (such as Marilyn Miller, the 
expert Bishop hired in this case) would 
have changed the outcome of Bishop’s trial, 
since the testimony presented by Ms. 
Miller…, while purporting to inculpate 
Braxley, “fails to cast doubt on [Bishop’s] 
guilt” for the murder of Morrison…Ms. 
Miller’s conclusions are refuted by the 
evidence as shown by Jerry Findley, the 
State’s expert in blood stain pattern 
analysis…Mr. Findley testified that he 
“didn’t see anything on” Braxley’s clothing 
that “would tell me that” Braxley 
participated in beating Morrison. 

(Resp’t Ex. 95, p. 97-100)(citations and 
footnotes omitted). 
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 In conducting its Strickland analysis, the 
state habeas court then reviewed each of Braxley’s 
clothing items – jeans, underwear, and work boots.  
The court considered the testimony surrounding 
each – both that given by Petitioner in Marilyn 
Miller’s affidavit and offered by Respondent in Jerry 
Findley’s testimony at the state habeas evidentiary 
hearing.  The court found that Ms. Miller’s 
conclusions regarding each of these items were not 
supported by the evidence and were successfully 
refuted by Mr. Findley.8  (Resp’t Ex. 95, p. 100-103). 
 The record supports the habeas court’s factual 
findings and determinations.  First, the record shows 
that counsel were given a limited about of money to 
spend on experts.  They testified that they “were 
limited as to the funds that the judge would allow 
[them] to have for experts…so the decision had to be 
made as to what was the priority.”  (Resp’t Ex. 48, p. 
123, 188-91).  After consideration, counsel 
determined to use funds to hire an investigator, a 
psychologist, a psychiatrist, and a jury consultant.  
Counsel explained that they did file additional 
motions for funds, but had to “pick [their] battle” 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8 Petitioner maintains, without citation to the record, that “the 
state habeas court’s findings ignore the fact that on every point 
of contention between the experts, Mr. Findley, ultimately 
conceded that Ms. Miller’s conclusions about the provenance of 
the blood splatter was more likely.  In this sense, the habeas 
court’s decision is based on an unreasonable determination of 
fact.”  (Pet’r Nov. 6, 2010 Br., p. 82-83).  A review of the record 
shows this is not the case.  Following cross examination, Mr. 
Findley explained that he did not change his conclusions 
regarding the blood evidence based on any items presented 
during the examination and he still did not agree with some of 
Ms. Miller’s scientific conclusions.  (Resp’t Ex. 49, p. 411).   
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because they knew they “weren’t going to be able to 
get any more” money.  (Resp’t Ex. 48, p. 189).  In 
fact, counsel testified that they did not have enough 
funds to pay for the experts that they did hire and 
they ended up spending at least $6,000.00 of their 
own money for experts to assist in litigation.  (Resp’t 
Ex. 48, p. 124, 177, 188).  Counsel also testified that, 
due to Petitioner’s statements about his role in the 
murder of Morrison, they knew they “were going to 
have a tough go of it on the guilt/innocence part of 
the case” and focused on mitigation or the penalty 
phase of the trial.  (Resp’t Ex. 48, p. 143).  Therefore, 
as the state habeas court found, it was reasonable 
for counsel to use limited funds they had to hire 
experts who assisted them in the penalty phase of 
the case.  See Putman v. Head, 268 F.3d 1223 (11th 
Cir. 2001)(explaining that counsel almost always can 
do more, but the Constitution requires only that 
counsel act reasonably).   
 Petitioner maintains that he has shown 
prejudice because “a credible argument could have 
been made, using the assistance of a blood splatter 
expert, that Braxley was lying about his lack of 
involvement.”  (Pet’r Nov. 6, 2009 Br., p. 83).  A 
review of the trial record shows that everyone, 
including the State, admitted Braxley was involved 
in Mr. Morrison’s murder.  The State introduced 
Petitioner’s statement in which he stated that 
Braxley was directly involved in beating Morrison to 
death and in dumping his body.  (Resp’t Ex. 19, p. 
1915-27).  In its closing statement, the State didn’t 
deny that Braxley was involved in beating Morrison 
to death and dumping his body.  The District 
Attorney explained to the jury that if Petitioner, as 
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he maintained in his own statement, only hit 
Morrison two times and “Braxley finished him off 
with the other three times…[Petitioner] is still guilty 
of murder.”  (Resp’t Ex. 19, p. 2124).  Therefore, this 
Court agrees with the state habeas court that “the 
lack of…expert evidence [that Braxley participated 
in Morrison’s murder] is not prejudicial in light of 
the fact that the State did not dispute Bishop’s 
assertion that Braxley participated in the murder.”  
(Resp’t Ex. 95, p. 98).   
 In conclusion, the Court finds that the state 
habeas court properly applied Strickland and 
correctly determined that Petitioner failed to 
establish either required component of any of his 
ineffective assistance of counsel claims.  Because the 
state court’s decision was not based on any 
unreasonable determinations of fact or an 
unreasonable application of Strickland, this Court 
must deny relief on Petitioner’s ineffective assistance 
of counsel claims. 
 
 C.  Claim Nine:  A death sentence in this 
case is disproportionate punishment and such 
arbitrary application of the death penalty 
violates the Eighth and Fourteenth 
Amendments to the United States Constitution. 
 
 Petitioner maintains that his death sentence 
was arbitrarily and capriciously imposed and 
affirmed in contravention of Furman v. Georgia, 408 
U.S. 238 (1972), and related precedent.  However, a 
review of the direct appeal in this case shows that 
the Georgia Supreme Court examined the issue of 
the proportionality of Petitioner’s death sentence, as 
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required by O.C.G.A. § 17-10-35.  That Court held as 
follows: 
 

Bishop’s death sentence was not 
imposed under the influence of passion, 
prejudice or other arbitrary factor.  The 
death sentence is neither excessive nor 
disproportionate to penalties imposed in 
similar cases, considering both the crime 
and the defendant.  Bishop’s argument that 
his sentence is disproportionate to the life 
sentence received by Braxley is without 
merit.  Nor do we find that the death 
sentence is rendered inappropriate by 
virtue of Bishop’s history of alleged abuse.  
The similar cases listed in the Appendix 
support the imposition of the death 
sentence in this case.   

 
Bishop, 268 Ga. at 296 (citations and 
footnotes omitted). 
 
 Petitioner first complains that the Georgia 
Supreme Court did not consider similarly situated 
individuals who had not been put to death when 
conducting its proportionality review.  Instead, when 
reviewing the proportionality of Petitioner’s death 
sentence, the court considered only cases in which 
the defendants were sentenced to death.  Petitioner 
claims that due to this, the proportionality review 
was contrary to and/or an unreasonable application 
of Furman and its progeny.   
 However, neither Furman, nor any related 
cases have held that the Georgia courts must 
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conduct a proportionality review that includes life 
sentences.  In fact, the United States Supreme Court 
has held that no proportionality review in any form 
is required an it would be error to conclude “that 
Gregg required proportionality review.”  Pulley v. 
Harris, 465 U.S. 37, 46 (1984).  In Pulley, the United 
States Supreme Court explained that it has 
“emphasiz[ed] the importance of mandatory 
appellate review under the Georgia statute, [but has 
not held] that without comparative proportionality 
review the statute would be unconstitutional.”  Id. at 
50 (citing Zant v. Stephens, 462 U.S. 862 (1983)).  
The Court explained that “[p]roportionality review 
[is] considered to be an additional safeguard against 
arbitrarily imposed death sentences, but we [do] not 
hold that comparative review [is] constitutionally 
required.”  Id; See also McClesky v. Kemp, 481 U.S. 
279, 306-307 (1987)(holding that “absent a showing 
that the Georgia capital punishment system 
operates in an arbitrary and capricious manner, [the 
petitioner] cannot prove a constitutional violation by 
demonstrating that other defendants who may be 
similarly situated did not receive the death 
penalty”). 
 To support his proposition that a 
proportionality review must include both death cases 
and cases in which life sentences were given, 
Petitioner cites Walker v. Georgia, 129 S. Ct. 453 
(2008)(Stevens, J., statement respecting denial of 
certiorari).  In Walker, Justice Stevens explained 
that the Court denied certiorari because the 
petitioner did not litigate the relevant issue in the 
state courts and emphasized that “the Court’s denial 
has no precedential value.”  Id. at 454.  He observed 
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that the Georgia Supreme Court no longer 
“include[s] in its [proportionality] review cases that 
[do] not result in a death sentence.”  Id. at 456.  
Justice Stevens expressed concern that “the likely 
result of such a truncated review…is the arbitrary or 
discriminatory imposition of death sentences.”  Id. at 
457. 
 Conversely, in his statement concurring in the 
denial of the petition for certiorari, Justice Thomas 
disagreed with Justice Stevens and stated that 
“[p]roportionality review is not constitutionally 
required in any form.  Georgia simply has elected, as 
a matter of state law, to provide an additional 
protection for capital defendants.”  Id. at 348-49 
(Thomas, J., statement respecting denial of 
certiorari).   
 The sole question for this Court in this habeas 
action is whether the Georgia Supreme Court’s 
decision on this issue was “contrary to, or an 
unreasonable application of, clearly established 
Federal law.”  28 U.S.C. § 2254.  “ ‘[C]learly 
established Federal law’ consists of the ‘holdings…of 
the [United States Supreme] Court’s decisions as of 
the time of the relevant state-court decisions’.”  
Newland v. Hall, 527 F.3d 1162, 1183 (11th Cir. 
2008) (quoting Williams v. Taylor, 529 U.S. 362, 412-
13 (2000)).  Certainly “clearly established Federal 
law,” does not consist of statements made by 
individual Justices many years after the relevant 
state court decision.  28 U.S.C. § 2254(d).   
 Petitioner also claims that the Georgia 
Supreme Court provided only a “cursory analysis” 
when determining that the death penalty imposed 
on him was not disproportionate to the sentence 
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given his co-defendant.  Petitioner complains that 
“[t]he Court dismissed this claim in a single 
sentence.”  (Pet’r Nov. 6, 2009 Br., p. 100-101).  Even 
if the Court had summarily denied Petitioner’s 
sentencing claim, the decision would still be entitled 
to deference.  Parker v. Sec’y for the Dep’t of Corr., 
331 F.3d 764, 776 (11th Cir. 2003)(explaining that 
“the summary nature of the state court’s decision 
does not lessen the deference that is due’.”)(quoting 
Wright v. Sec’y for Dep’t of Corr., 278 F.3d 1245, 
1254 (11th Cir. 2002)).  However, the Georgia 
Supreme Court also made specific findings of fact 
that the District Attorney’s characterization of 
Petitioner as the “ ‘main one’” or “ ‘prime mover’” 
was supported by the evidence.  Bishop, 268 at 293.  
The Court found that Petitioner, not his co-
defendant, “admitted it was he who attempted to 
steal Morrison’s car keys and who instigated the 
beating by administering the first crushing blows, 
after which Morrison stopped breathing.”  Id. at 294.  
Moreover, the Court found that Petitioner admitted 
to “stealing Morrison’s keys after the beating and 
suggesting to Braxley that they dispose of the body.”  
Id.  Finally, the Georgia Supreme Court found that 
“the signed hair on his hands indicated that Bishop 
set fire to Morrison’s car to destroy evidence of the 
crimes.”  Id.  Petitioner has not shown these findings 
of fact were unreasonable.   
 In short, Petitioner has not shown that the 
state court’s proportionality review was contrary to, 
or involved an unreasonable application of, Supreme 
Court precedent.  Further, Petitioner has not shown 
that the Georgia Supreme Court’s determination on 
this issue was based on any unreasonable 
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determinations of facts.  Therefore, the Court denies 
this claim.   
 
 D.  Claim Two:  Misconduct by the 
prosecution team and other state agents 
deprived Petitioner of his constitutional rights 
to due process and a fair trial, in violation of 
the Fifth, Sixty, Eighth, and Fourteenth 
Amendments to the United States Constitution. 
 
 Petitioner maintains that “[t]he 
State…allowed its witnesses to convey a false 
impression to the jury…leading the jury to believe 
that [Petitioner’s] co-defendant, Mark Braxley, 
would go to trial for the murder, when in fact he had 
already been offered a plea to a parolable life 
sentence.”  (R. at 1, p. 28-29).  The Court has already 
found this claim to be procedurally defaulted.  (R. at 
34, p. 5-8).  Petitioner asks the Court to reconsider 
this decisions and maintains that he “did not fully 
brief this issue to this Court prior to its decision.”  
(Pet’r Nov. 6, 2009 Br., p. 105).   
 As the Court pointed out in its July 24, 2009 
Order addressing procedural default, Petitioner was 
the party who requested “a modified briefing 
schedule that provides for timely briefing of 
procedural default issues prior to merits briefing.”  
(R. at 27).  Moreover, Petitioner was given two 
opportunities to fully address this issue in his 
original brief dealing with procedural default and in 
his reply brief.  (R. at 29, 32).  However, due to the 
importance of these issues, the Court will consider 
the additional arguments contained in Petitioner’s 
current brief.   
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 Petitioner agrees that the state court found 
his claim to be procedurally defaulted, but claims the 
State’s suppression of the plea offer to Braxley 
constitutes cause to overcome the default.  The state 
habeas court specifically found that there was no 
suppression of such an offer because such an offer 
did not even exist.  The Court held that “after 
carefully reviewing the record for this case, the 
Court finds that Bishop has failed to prove that the 
Baldwin County District Attorney offered a 
negotiated plea to Braxley (either directly or via 
communication with Braxley’s counsel) before the 
conclusion of Bishop’s trial.”  (Resp’t. Ex. 95, p. 45).   
 Petitioner claims this finding of fact was 
unreasonable because the “the state habeas 
court…ignore[d] the extensive record that such a 
plea offer was made and instead rel[ied] solely on the 
District Attorney’s vague and speculative reasoning 
that he must not have made the offer until after 
Bishop’s trial.”  (Pet’r Nov. 6, 2009 Br, p. 112-13).  
However, a review of the record shows that the 
District Attorney, Fred Bright, did not offer a “vague 
and speculative” answer to the question of whether 
he negotiated a plea with Braxley prior to the 
conclusion of Petitioner’s trial.  Instead, he 
unequivocally stated that he made the offer to 
Braxley after Petitioner’s case was over.  He 
explained that he “would not have made it prior to or 
during the Bishop case…[because] [he] would want 
to keep that option open.”  (Resp’t Ex. 49, p. 415). 
 Petitioner maintains the state habeas court 
unreasonably ignored Braxley’s trial attorney, 
Andrew Prince’s, sworn affidavit.  When Mr. Prince 
signed this affidavit and testified at the state habeas 
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corpus evidentiary hearing, it had been 
approximately six years since his representation of 
Mr. Braxley.  Mr. Prince explained that he had no 
idea where his file for Braxley was and he had no 
notes from the file with which to refresh is 
recollection before testifying at the evidentiary 
hearing or before signing his affidavit.  (Resp’t Ex. 
48, p. 258-59).  In his affidavit, he does not indicate 
exactly when the District Attorney offered Braxley a 
sentence of life with possibility of parole, eh just 
states it was “[p]rior to the Bishop trial.”  (Resp’t Ex. 
48, p. 257, Resp’t Ex. 50, p. 655-56).  Following his 
representation of Braxley, Mr. Prince was convicted 
of theft by taking , imprisoned, and disbarred.  See 
Matter of B. Prince, 268 Ga. 880 (1998).  Given all of 
this, it was not unreasonable for the state habeas 
court to discount Mr. Prince’s testimony.   
 Petitioner also maintains that the state 
habeas court ignored an affidavit of Cathy Crawford, 
a paralegal who did work for Mr. Prince.  Ms. 
Crawford, however, consulted with Mr. Prince about 
when the plea deal was offered to Braxley prior to 
submitting her own affidavit testimony.  (Resp’t Ex.. 
48, p. 256).  Moreover, the information contained in 
her affidavit, as well as that of Jeff Ertel (former 
Executive Director of the Georgia Resource Center 
and staff attorney at the Federal Defender Program) 
and Pam Leonard (chief mitigation specialist with 
the Multi-County Public Defender Office), is negated 
by a memorandum that Pam Leonard authored on 
February 13, 1996.   
 In her affidavit, Ms. Crawford states that 
“[s]ometime after [the District Attorney] called with 
the offer” of a life sentence for Braxley, she met with 
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Mr. Prince, Jeff Ertel, and Pam Leonard.  Ms. 
Crawford stated that the meeting occurred right 
after Bishop received a death sentence and their 
conversation was “centered on the plea offer.”  
(Resp’t Ex. 50, p. 658).  However, in the memoranda 
that Pam Leonard drafted immediately following the 
February 13, 1996 meeting, she made no mention of 
a plea offer.  Instead, she explained that “very little 
has happened” in Braxley’s case and that he has 
remained in jail “for a year and nine months.”  (Res’t 
Ex. 103).  She also stated that Bishop has been 
“recently convicted and sentenced to death” and 
“Prince thinks the DA may withdraw the death 
penalty since he got the Bishop conviction.”  (Resp’t 
Ex. 103).  Certainly if Mr. Prince was simply 
thinking that the District Attorney “might withdraw 
the death penalty,” the District Attorney had not 
already agreed to do so.    
 Given these facts, this Court cannot say the 
state habeas court was unreasonable when it decided 
that the District Attorney had not offered Braxley a 
plea to a parolable life sentence prior to Petitioner’s 
trial.  Moreover, “28 U.S.C. § 2254(d) gives federal 
habeas corpus courts no license to redetermine 
credibility of witnesses whose demeanor has been 
observed by the state…court, but not by them.”  
Marshall v. Lonberger, 459 US 422 (1983).  
Therefore, this Court defers to the state habeas 
court’s determination that the District Attorney’s 
testimony was credible; while the testimony and 
affidavit of Petitioner’s witnesses were not.  See 
Baldwin v. Johnson, 152 F.3d 1304, 1317 (11th Cir. 
1998); Smith v. Kemp, 715 F.2d 1459, 1465 (11th Cir. 
1983)(explaining that “[r]esolution of conflicts in 
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evidence and credibility issues rests within the 
province of the state habeas court, provided 
petitioner has been afforded the opportunity to a full 
and fair hearing”). 
 The Court reaffirms its July 27, 2009 ruling 
that Claim Two is procedurally defaulted and that 
Petitioner has not shown cause and prejudice to the 
overcome default.  Moreover, Petitioner has not 
shown that failure to review any defaulted claims, 
including Claim Two, would result in a fundamental 
miscarriage of justice.   
 
III. CONCLUSION 

 Based on the above, the Court DENIES 
Petitioner’s Petition for Writ of Habeas Corpus By a 
Person in State Custody. 
 SO ORDERED, this 4th day of May, 2010. 
 

  s/   Hugh Lawson    
  HUGH LAWSON 
  UNITED STATES DISTRICT JUDGE 
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IN THE SUPERIOR COURT OF  
BUTTS COUNTY, STATE OF GEORGIA 

 
No.: 98-V-502 

Habeas Corpus Hearing 
 
 
JOSHUA DANIEL BISHOP, 
Petitioner,     

v. 
 
FREDERICK HEAD, Warden, 
Georgia Diagnostic Prison 
Respondent.  
 

FINAL ORDER 
 
 Having carefully considered the above-styled 
original Petition for Writ of Habeas Corpus and 
Amended Petition, as well as all relevant portions of 
the record for the conviction and sentence being 
challenged by Petitioner (Baldwin County Superior 
Court Criminal Case Number 37891), as well as all 
filing in the instant proceeding, including the post-
hearing briefs filed on behalf of both parties, the 
Court hereby enters the following findings of fact 
and conclusions of law in accordance with § 9-14-49 
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and denies the Petition, as amended, for the reasons 
set forth below.1 
 
PROCEDURAL HISTORY  
 
 On June 27, 1994, Joshua Daniel Bishop 
(“Bishop”) and Mark Anthony Braxley (“Braxley”) 
were arrested and were subsequently indicted by the 
July 1994 of the Baldwin County Grand Jury for 
Murder (two counts), Armed Robbery and 
Concealing the Death of Another (here in after, these 
charges and the associated court proceeding shall 
collectively be referred to as the “underlying case”). 
 
Pretrial Matters 

                                                
1 In an effort to minimize any possible confusion, the Court 
notes at the outset of this Order that citations to the official 
transcript of the evidentiary hearing conducted by the Court in 
the above-styled case on April 22 and 23, 2002 refer to the 
transcript page as “H.T. [page number].”  Exhibits introduced 
during said hearing are cited as “P.X. [page number]” or “R.X. 
[page number].”  Citations to the official transcripts of hearings 
conducted by the trial court refer to the date of the hearing, in 
the form of “MM/DD/YY Tr. [page number].”  Citations to the 
official transcript of Bishop’s criminal trial) including voir dire 
and counsel’s arguments) shall be in the form of “T.T. [page 
number].”  Exhibits introduced during pretrial and trial 
proceedings are cited as “State’s (or Defendant’s)  Exhibit 
[number].”  Finally, documents included in the record from the 
underlying case and appeals thereof are cited by their caption 
or title and by the date on which they were filed or entered.   
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On July 22, 1994, the trial court entered a written 
Order finding that Bishop was indigent and 
appointing Brian Combs to represent Bishop as lead 
counsel, and Reginald Bellury to represent Bishop as 
Co-Counsel. Mr. Combs and Mr. Bellury (hereinafter 
referred to collectively as “trial counsel”) filed a 
collective Official Entry of Appearance in the 
underlying case on October 31, 1994. Trial counsel 
subsequently filed the following items in this case: 

(1) Demand for Copy of Indictment, List of 
Witnesses, Copy of Defendants in Custody 
Statements, Written Scientific Reports, and Notice of 
Intention to Present Evidence of Similar 
Transactions, filed on October 31, 1994; 

(2) Notice to Assert Fifth Amendment Rights to 
Remain Silent and Right to Counsel, filed on October 
31, 1994; 

(3) Motion for Discovery of Institutional Records 
and Files Necessary to a Fair Trial, filed on October 
31, 1994; 

(4) Motion for Discovery of Information 
Regarding State Experts, filed on October 31, 1994; 

(5) Motion to Allow the Defendant to View the 
Scene of the Crime With His Attorneys, filed on 
October 31, 1994; 

(6) Motion for Discovery of Police Reports and 
Other Law Enforcement Documents, filed on October 
31, 1994; 
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(7) Motion to Inspect, Examine, and for 
Independent Testing of All Physical Evidence and 
Notice to Produce, filed on October 31, 1994; 
(8) Motion to Reveal the Identity of Informants 
and Reveal Any Deals, Promises or Inducements, 
filed on October 31, 1994; 
(9) Motion for Discovery of Exculpatory 
Information and Information to Impeach or Discredit 
State Witnesses, filed on October 31, 1994; 
(10) Motion for Notice of Intent to Use Evidence of 
Other Crimes, filed on October 31, 1994; 
(11) Motion for Notice of State Witnesses, filed on 
October 31, 1994; 
(12) Motion for Discovery of Statements of the 
Defendant, filed on October 31, 1994; 
(13) Motion for Production of Scientific Reports, 
filed on October 31, 1994; 
(14) Motion for Leave to Proceed Ex Parte, In 
Camera, and on a Sealed Record With Regard to 
Applications for Expert and Investigative 
Assistance, filed on December 12, 1994; 
(15) Motion for Jackson v. Denno Hearing, filed 
August 8, 1995; 
(16) Motion and Request for Submission to all 
Prospective Jurors the Attached “Juror Information 
Questionnaire,” filed on August 8, 1995.  
(17) Motion in Limine, Filed on August 8, 1995 
(18) Notice of Defendant’s Intentions to Proceed 
Under O.C.G.A. § 17-16-1, et seq., filed on August 8, 
1995; 
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(19) Motion to Suppress, filed on August 8, 1995; 
(20) Special Demurrer, filed on August 8, 1995; 
(21) General Demurrer, filed on August 8, 1995;  
(22) Motion to Quash and to Dismiss Indictment, 
filed on August 8, 1995; 
(23) Motion Reserving the Right to File Additional 
Motions, filed on August 8, 1995; 
(24) Motion for Recordation of All Proceedings, 
filed on August 8, 1995; 
(25) Motion to Sever Defendants and for Separate 
Trials, filed on August 8, 1995; 
(26) Batson Motion to Preclude the Prosecution 
From Using its Peremptory Challenges to Exclude 
Recognizable Groups From Serving on the Jury, filed 
on August 8, 1995; 
(27) Motion to Sequester Witnesses, filed on 
August 8, 1995; 
(28) Motion for Pre-Charge to the Jury, filed on 
August 8; 
(29) Motion for Individual Voir Dire and 
Sequestration of Jurors During Voir Dire, filed on 
August 8, 1995; 
(30) Correspondence to the Clerk of Court dated 
August 8, 1995, requesting that the Clerk complete 
the Grand Jury Certificate and Traverse Jury 
Certificate required by Rule 34.3(c) of the Uniform 
Superior Court Rules of Georgia. 
(31)     Motion for Additional Peremptory Challenges 
filed on August 8, 1995; 
(32)     Motion to Merge, filed on August 8, 1995; 



App. 77 
 

 
 
 

 

(33)     Motion to Bar State's Request for Imposition 
of Death Penalty, and to Quash as Unconstitutional 
the Georgia Statutes Providing for the Imposition of 
the Death Penalty and Their Application to This 
Case, filed August 8, 1995; 
(34)     Ex Parte Motion for Funds to Hire an 
Investigator to Aid in the Preparation and 
Presentation of His Defense, filed on August 8, 1995 
(35)     Ex Parte Motion to Provide Funds for Expert 
Assistance (for a psychiatrist), filed on August 8, 
1995; 
(36)     Motion to Quash the Indictment and 
Challenge to Array of Grand and Petit Juries, filed 
on August 9, 1995; 
(37) Ex Parte Motion and Challenge to the Jury 
Composition, Jury Array and Proffer in Support for 
Funds to Retain the Services of a Jury Composition 
Expert, filed on August 9, 1995; 
(38) Motion for Attorneys’ Fees, filed on October 
23, 1995; 
(39) Ex Parte Motion for Additional Funds for 
Expert Assistance (for an investigator, psychiatrist 
and jury consultation expert), filed on November 20, 
1995; 
(40) Amended Special Demurrer, filed on 
November 20, 1995; 
(41) Preliminary Instruction to Jury After 
Selection Regarding Trial Process in a Death 
Penalty Case, filed on November 20, 1995; 
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(42) Ex Parte Motion for Certificate of Immediate 
Review (concerning the trial court’s rulings on the 
defense motions for attorneys’ fees and funds for 
expert and investigative assistance), filed on 
December 22, 1995; 
(43) Amended Ex Parte Motion and Challenge to 
the Jury Composition, Jury Array and Proffer and 
Support for Funds to Retain the Services of a Jury 
Composition Expert, filed on January 9, 1996; 
(44) Motion for a Change of Venue, filed on 
January 9, 1996; 
(45) Motion to Restrict Use of the Word “Murder,” 
filed on January 9, 1996; 
(46) Motion to Preclude Admission of Gruesome 
and Highly Prejudicial Color Photographs of 
Deceased, filed on January 9, 1996; 
(47) Motion for an Order Adopting Specific and 
Defined Procedures for Setting Forth Challenges to 
Jury Strikes Pursuant to Batson v. Kentucky, filed 
on January 9, 1996; 
(48) Motion to Bar Use of Certain Aggravating 
Circumstances, filed on January 9, 1996; 
(49) Motion for a Continuance, filed on January 9, 
1996; 
(50) List of Witnesses, filed on January 22, 1996; 
(51) Additional Motion for Certificate of Immediate 
Review (concerning the trial court’s denial of defense 
Motion to Bar Use of Certain Aggravating 
Circumstances) filed on January 25, 1996; and 
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(52) Motion for Reconsideration of the Court’s 
Denial of Defendant’s Challenge to the Grand and 
Traverse Jury Array filed on January 29, 1996. 

The record for the underlying case reflects 
that the States of Georgia filed the following items 
prior to the trial of the case: 

(1) A written Statutory Notice of Aggravating 
Circumstances filed on August 9, 1995 (stating that 
the murder of Ricky Lee Willis was outrageously or 
wantonly vile, or horrible, or inhuman in that it 
involved torture, depravity of mind, or an 
aggravated battery to the victim, and that the 
murder of Leverett Lewis Morrison was committed 
while Bishop was engaged in the commission of 
another capital felony, Armed Robbery); 

(2) Motion by the State for Mental Evaluation of 
Defendant (to determine Bishop's competency to 
stand trial, degree of mental competence at the time 
of the act, and whether or not Bishop met the 
criteria for “mentally retarded” or “mentally ill” as 
defined by O.C.G.A. § 17-7-131), filed October 23, 
1995; 

(3) Notice of Intent to Present Aggravated 
Circumstances, filed on November 15, 1995 (with 
attached notes and reports); 

(4) List of Witnesses filed on November 15, 1995; 

(5) Supplemental Notice of Intent to Present 
Aggravating Circumstances, filed on December 19, 
1995; and 
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(6) Notice of Intent to Present Aggravating 
Circumstances, filed on January 26, 1996. 
 On April 4, 1995, the Honorable William A. 
Prior, Jr., Chief Judge of the Superior Courts of the 
Ocmulgee Judicial Circuit, entered a written Order 
stating as follows: “[t]he State having filed a notice 
of intention to seek the death penalty in the above-
referenced case, Superior Court Judge Hulane E. 
George of this Circuit is hereby assigned to hear all 
motions and trial in this matter.” Pursuant to 
O.C.G.A. § 17-10-36, the underlying case was subject 
to the Unified Appeal Procedure, and the record 
reflects that at all appropriate times during the 
proceedings in the underlying case, both pretrial and 
during trial, Judge George reviewed the contents of 
the capital trial checklist set forth in Uniform 
Superior Court Rule 34 with trial counsel and with 
Bishop, as required. On November 21, 1995, the trial 
court filed the Grand and Traverse Jury Certificates 
required by Uniform Superior Court Rule 34.3(c). 

The trial court entered a written Order 
Denying Defendant’s Motion to Suppress on 
November 22,  1995.2  After consideration of Bishop's 
motion to sever, the trial court ordered that the two 
murder counts be tried separately by written order 
filed on December 1, 1995. The Court entered an 
Order Regarding Trial Schedule and Order 
Regarding Accommodations for Jurors on January 

                                                
2 During the jury trial defense counsel orally renewed its 
Motion to Suppress, which the Court denied. T.T. 1884-86. 
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19, 1996. With the exception of the State's Motion for 
Mental Evaluation of Defendant and Bishop's 
motions for funding which are addressed in more 
detail below, the trial court orally ruled on the 
parties’ remaining pretrial motions during numerous 
pretrial hearings held in the case. 
 
Funding Issues 

 
The trial court entered a written Order on 

September 11, 1995, granting Bishop's ex parte 
motions for funds to hire experts in the amount of 
$3,500.00. By written Order entered on December 1, 
1995, the trial court granted additional funds for 
investigative fees in the amount of $862.10, and 
$750.00 for the defense to retain the services of a 
psychologist. On January 2, 1996, the trial court 
denied Bishop’s Motion for Certificate of Immediate 
Review of the trial court’s ruling on Bishop’s motions 
for additional funding. On January 26, 1996, the 
Court entered an Order granting the sum of 
$3,000.00 to defense counsel to be used for expenses 
related to the hiring of a jury composition expert. 
 
Court-Ordered Mental Evaluation 

 
On October 23, 1995, the trial court entered 

an Order For Mental Evaluation of Defendant, 
directing that the Central State Hospital perform an 
evaluation of Bishop to determine Bishop's 
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competency to stand trial, degree of mental 
competence at the time of the act, and whether or 
not Bishop met the criteria for “mentally retarded” 
or “mentally ill” as defined by O.C.G.A. § 17-7-131, 
and to provide a copy of the report of such evaluation 
to defense counsel. In accordance with the trial 
court’s order, Dr. Jerold S. Lower of the Central 
State Hospital performed the evaluation and 
submitted a written report to the trial court and to 
counsel on January 18, 1996. 
 
Jury Trial 
  

Bishop’s jury trial began in the Superior Court 
of Baldwin County on January 31, 1996.3 Defense 
counsel moved for a directed verdict on the charge of 
Murder at the close of the State's case, which the 
Court overruled.4 The defense did not present any 
evidence during the guilt phase of the trial.5 On 
February 8, 1996, after approximately two hours of 
deliberation, the jury convicted Bishop of one count 
of Murder and one count of Armed Robbery. 

Bishop’s trial then proceeded to the 
sentencing phase. Bishop did not testify during the 

                                                
3 Defense counsel filed eight written Requests to Charge on 
January 31, 1996, as well as thirteen Proposed Penalty Phase 
Instructions, to which counsel filed a written amendment on 
February 11, 1996. 
4 T.T. 2088-89. 
5 T.T. 2089, 2120.  
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sentencing phase either, but trial counsel did 
present the testimony of thirteen witnesses on 
Bishop's behalf.   After approximately nine hours of 
deliberation, the jury found the existence of a 
statutory aggravating circumstance in that the 
murder of Leverett Morrison was committed while 
Bishop was engaged in the commission of another 
capital felony, Armed Robbery. On February 12, 
1996, the jury recommended a sentence of death for 
Bishop.  In accordance with the jury's 
recommendation, the trial court sentenced Bishop to 
death on Count I, Murder, on the same date. The 
trial court also sentenced Bishop on Count II, Armed 
Robbery, to life imprisonment to run consecutively to 
Bishop's sentence on Count I on February 13, 1996. 

Defense counsel filed a Motion for New Trial 
on March 8, 1996 and an Amended Motion for New 
Trial on August 14, 1996.  The Court held a hearing 
on Bishop’s Amended Motion for New Trial on 
August 22, 1996.  On September 19, 1996, the trial 
court entered a written Order denying the Amended 
Motion for New Trial.  On October 16, 1996, a notice 
of appeal was filed on Bishop’s behalf. 

On September 11, 1996, Bishop’s Co-
Defendant, Mark Braxley, entered a negotiated plea 
of guilty to one count of Felony Murder and received 
a life sentence. 

The Supreme Court of Georgia affirmed 
Bishop's convictions and sentences on July 16, 1997.6 
                                                
6 Bishop v. State, 268 Ga. 286 (1997). 
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Bishop's subsequent Motion for Reconsideration was 
denied on July 30, 1997. Bishop filed a Petition for 
Writ of Certiorari in the United States Supreme 
Court on October 27, 1997, which was subsequently 
denied on February 23, 1998.7 A Petition for 
Rehearing was filed and subsequently denied on 
April 20, 1998.8  

The above-styled civil action was initiated 
when Bishop filed a Petition for Writ of Habeas 
Corpus on August 31, 1998. The undersigned 
Superior Court Judge was subsequently designated 
to preside over all proceedings in this case. Bishop 
filed an Amended Petition on January 23, 2002. 
After participating in a lengthy discovery process, 
the parties appeared before the Court on April 22 
and 23, 2002 for an evidentiary hearing on Bishop's 
claims. Following the hearing, with the Court's 
permission, each party submitted to the Court a 
Post-Hearing Brief and a proposed final order.  After 
carefully considering the record for this case, 
including the record for Baldwin County Superior 
Court Criminal Case Number 37891, the Court finds 
the relevant facts to be as follows: 
 
FINDINGS OF FACT 
 

                                                
7 Bishop v. Georgia, 522 U.S. 1119 (1998). 
8 Bishop v. Georgia, 523 U.S. 1089 (1998). 
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 On direct appeal, the Georgia Supreme Court 
Summarized the evidence presented at Bishop’s trial 
as follows: 

[The victim, Leverett Lewis]  Morrison drove 
Bishop and Bishop’s co-indictee, Mark Braxley, to a 
bar.  Bishops and Braxley decided to steal Morrison’s 
car.  The three left the bar around 11:00 p.m. and 
drove to Braxley’s trailer. Bishop reached into the 
sleeping Morrison’s pocket for the car keys, but 
Morrison awoke and sat up. Bishop began to beat 
Morrison about the head and face with a blunt 
object. When Morrison was unconscious, Bishop took 
the car keys. Eventually realizing that Morrison was 
dead, Bishop and Braxley wrapped and then loaded 
the body into the backseat of Morrison's car. They 
drove to a dumpster which was located a short 
distance from Braxley’s trailer. After unsuccessfully 
attempting to toss Morrison’s body into the 
dumpster, Bishop and Braxley left the body on the 
ground where it was discovered several hours later. 
They drove Morrison's car into the nearby woods, set 
it on fire, and then walked back to Braxley’s trailer 
to dispose of evidence of their crimes. After his 
arrest, Bishop made a statement in which he 
admitted delivering the blows with a wooden rod 
until Morrison stopped breathing, and described how 
he and Braxley disposed of the body and burned the 
car. Bishop subsequently confessed that, some two 
weeks prior to the murder of Morrison, he 
participated in the murder of Ricky Lee Wills and 
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that he had buried Wills' body in the woods near 
Braxley’s trailer. After investigators recovered Wills’ 
body, a grand jury indicted Bishop and Braxley for 
that murder as well. The trial court admitted 
evidence regarding Bishop’s participation in Wills’ 
murder in aggravation of punishment during the 
penalty phase of this trial for Morrison’s murder.9  

   In the interest of ensuring that this Final 
Order is complete, and to minimize any possibility of 
confusion or misunderstanding of evidence 
referenced in the Court’s detailed discussion of each 
of Bishop’s claims for relief, the Court shall expand 
on the Supreme Court’s summary of the evidence 
presented during the two phases of Bishop’s trial. 
 
Guilt/Innocence Phase 

 
During the opening statement for the 

guilt/innocence phase of Bishop's trial, defense 
counsel conceded that Bishop and Braxley 
participated in the armed robbery of Leverett 
Morrison (“Morrison”), resulting in the theft of 
Morrison’s Jeep Wagoneer.10  Defense counsel also 
conceded that both Bishop and Braxley beat 
Morrison “several times before taking the keys and 
taking the car.”11  As a result of this concession, 
defense counsel argued that the only issue for the 

                                                
9 Bishop, 268 Ga. At 286-87. 
10 T.T. 1699. 
11 T.T. 1699. 
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jury to decide during the guilt/innocence phase of the 
trial was whether the evidence showed beyond a 
reasonable doubt that Bishop “actually intentionally 
and maliciously killed Leverett Lewis Morrison."12 

The State opened its case in chief by 
presenting the testimony of Bridget Morrison, 
Morrison's daughter, who testified that she last saw 
her father alive on June 24, 1994, when he visited 
her home at about 3:30 in the afternoon for about 30 
minutes and borrowed twelve dollars.13  Bridget said 
her father was wearing blue pants and a blue striped 
shirt and left her house in a two-tone Jeep 
Wagoneer.14 

At about 6:30 p.m. on June 24th, Morrison 
and a friend named Bennie Aycock went to the home 
of David Johnson.15  Morrison asked Johnson to loan 
him some money, and Johnson refused to do so.16  
According to Johnson, Morrison and Aycock stayed 
at his house for about 45 minutes and then left in 
Morrison’s Jeep.17 

Tasha Johnson, who worked at the Hilltop 
Grill, a local bar, testified that on the evening of 
June 24, 1994, Bishop, Braxley and Morrison came 
in shortly before dark, drank some beer and shot 

                                                
12 T.T. 1699-1700. 
13 T.T. 1718-19. 
14 T.T. 1719.  
15 T.T. 1719. 
16 T.T. 1764. 
17 T.T. 1765. 
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pool, and then left together in a Jeep at about 11:00 
p.m.18  Bishop was nineteen years old at the time, 
and Braxley and Morrison were both older than 
Bishop by at least fifteen years.19  Bishop and 
Braxley returned to the Hilltop between 3:00 and 
4:00 a.m. (the bar closed at 2:00 a.m.), and Ms. 
Johnson unlocked the door and let them in.20  
Morrison was not with them.21  Braxley asked Ms. 
Johnson to cash a check.22  Ms. Johnson didn’t have 
the money to cash the check, and so Bishop and 
Braxley left in a Jeep, the same on they had been 
riding in earlier that evening.23 

Eighteen-year-old Kenny Williams was also 
working at the Hilltop Grill on the night of June 24, 
1994, and he saw Bishop, Braxley and Morrison 
there drinking beer together.24   The three spent the 
evening at the Hilltop Grill, and Williams observed 
them getting ready to leave around 10:30 p.m.25  He 
observed Bishop sitting in Mr. Morrison's Jeep with 
Braxley standing nearby, while Morrison was still 
inside the Hilltop.26  Bishop called another person, 

                                                
18 T.T. 1771-75, 1858. 
19 T.T. 1783-84. 
20 T.T. 1776-77, 1799. 
21 T.T. 1778. 
22 T.T. 1777, 1799-1800, 1805. 
23 T.T. 1777, 1801-02. 
24 T.T. 1787-89. 
25 T.T. 1791-92. 
26 T.T. 1792. 
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Jason Arnett over to the Jeep to talk.27  Some time 
later, Williams left with his girlfriend, Arnett and 
another friend, Charles Webster, leaving Bishop 
sitting in the parked Jeep behind the steering wheel, 
with Braxley standing outside the Jeep.28  At about 
11:05, Williams, Arnett and Webster returned to the 
Hilltop, and Bishop, Braxley and Morrison were still 
there; however, they left before 11:30 p.m.29  
Williams stayed at the Hilltop until about 4:00 or 
5:00 a.m. that morning, helping to clean up, and he 
testified that Bishop and Braxley returned to the bar 
after closing time, at about 3:00 a.m., without 
Morrison.30 

At about 6:30 or 6:45 a.m. on the morning of 
June 25, 1994, a local resident, James Shelton 
stopped at some dumpsters at the intersection of 
Lovers’ Lane and Minor Road in Baldwin County to 
dispose of some trash on his way to work, and he saw 
the body of Leverett Morrison lying between two 
dumpsters.31 Detective Ricky Horn of the Baldwin 
County Sheriff s Department was called out to 
investigate, and based upon the body’s temperature 
and the temperature outside, the estimated time of 
Morrison’s death was between 3:00 and 5:00 a.m. 

                                                
27 T.T. 1793-94. 
28 T.T. 1793-94. 
29 T.T. 1796-97. 
30 T.T. 1797-99.  
31 T.T. 1721-1724. State’s Exhibits 4, 5.  



App. 90 
 

 
 
 

 

that morning.32  Detective Horn also concluded that 
Morrison did not die at the dumpsters; rather, he 
died at a different location and was moved to the 
dumpster areas after his death.33 Morrison’s body 
bore numerous wounds and abrasions.34  Morrison 
was wearing dark blue pants, and a blue and white 
striped shirt.35  Another investigating officer, Deputy 
Howard Sills observed Morrison’s body as it lay 
between the dumpsters, and he noticed a particular 
impression on Mr. Morrison’s head above the left 
eye, which he believed to have been caused post-
mortem by a manmade object, with both vertical and 
horizontal lines in it.36 He later determined that the 
impression came from a piece of molding near the 
floorboard of Morrison’s Jeep, indicating that at 
some time after his death but before his body was 
placed between the dumpsters, Morrison's forehead 
had been pressed against the molding inside the 
Jeep.37 

The Honorable William Massee, Jr., Sheriff of 
Baldwin County, also participated in the 
investigation of the death of Leverett Morrison.38 He 
went to the residence of Braxley’s father, William 
Hooten Braxley (“William Braxley”), an older model 
                                                
32 T.T. 1736. 
33 T.T. 1737. 
34 T.T. 1739-43; State’s Exhibits 10-22. 
35 T.T. 1895; State’s Exhibit 32-34 
36 T.T. 1876-77. 
37 T.T. 1878. 
38 T.T. 1807-08. 
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single-wide trailer, to speak with Bishop and 
Braxley about Morrison’s activities the evening 
before.39  Bishop, Braxley and William Braxley all 
stated that Morrison had been at the trailer that 
evening, and that Braxley and Bishop had gone to 
the Hilltop Grill with Morrison and returned to the 
trailer later, but that Morrison had left the trailer at 
about 2:00 or 2:30 a.m. alone in his Jeep and they 
had not seen him since.40  Sheriff Massee left the 
Braxley trailer at that time to continue the 
investigation.  

Delores Lassabe, also known as Delores 
Forshaw (hereinafter “Forshaw”), lived next door to 
William Braxley on June 24 and 25, 1994, and on the 
24th, on several occasions during the day and night, 
beginning at about 3:00 p.m., she observed Morrison, 
Braxley and Bishop “partying” at the Braxley trailer 
on the porch, drinking liquor and beer.41  Forshaw 
also observed Bishop acting odd, "spaced out."42   
After she had gone to bed on the night of June 24-25, 
1994, at about 12:30 a.m., Forshaw was awakened 
by a loud slamming noise coming from outside, from 
the direction of the Braxley trailer, but she did not 
get out of bed to investigate.43  Between 5:00 and 
6:00 a.m. on June 25, 1994, Forshaw observed 

                                                
39 T.T. 1824. 
40 T.T. 1824-25.  
41 T.T. 1853, 1855. 
42 T.T. 1856-57. 
43 T.T. 1860-62.   
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Braxley and Bishop walk out of the woods and into 
William Braxley's trailer.44 

After speaking with several witnesses about 
Morrison’s whereabouts and companions on the 
evening of June 24, 1994, at about 4:00 p.m. on June 
25, 1994, Sheriff Massee returned to the Braxley 
trailer to locate and arrest Bishop and Braxley.45 
Bishop and Braxley were inside the trailer, and were 
arrested and taken into custody without incident.46 
Bishop was transported directly to the detention 
center, but Braxley guided officers to a nearby pond 
located less than one mile from the trailer, where 
Morrison’s burned Jeep was discovered.47 

Detective Horn interviewed Bishop on June 
25, 1994, shortly after Bishop was arrested.48  
Bishop reiterated his earlier statement to Sheriff 
Massee that Morrison had left the Braxley trailer at 
about 2:30 a.m. the night before, and that anyone 
who stated differently was lying.49  Bishop was then 
photographed, and the photographs showed that 
Bishop had singed hair on both of his arms and the 
left side of his head.50 

At about 10:00 p.m. on the night of June 25, 
1994, while still in custody at the detention center 
                                                
44 T.T. 1845-52.  
45 T.T. 1812-13. 
46 T.T. 1813, 1815-16. 
47 T.T. 1816-22, 1875; State’s Exhibits 1-3.   
48 T.T. 1867-70. 
49 T.T. 1870. 
50 T.T. 1890, 1911; State’s Exhibits 26-31.  
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and after being advised of his Miranda rights, 
Bishop gave an audio taped statement to Detective 
Horn.51  Bishop explained that on the afternoon of 
June 24, 1994, he, Braxley and William Braxley 
were sitting on the porch of the Braxley trailer when 
Morrison drove up in his Jeep.52 Morrison drove 
Bishop and Braxley to the store to purchase some 
liquor.53  The group drank through the afternoon, 
went up to the Hilltop Grill, returned to the trailer, 
and then Braxley and Morrison took William 
Braxley’s checkbook and left to purchase  some  
crack,  leaving Bishop at the trailer with William 
Braxley.54  After some time passed, Braxley and 
Morrison returned to the trailer with crack, which 
they smoked.55  Later that night, Bishop, Braxley 
and Morrison returned to the Hilltop Grill for a 
while, after which the three again went back to the 
Braxley trailer.56 

At the trailer, Bishop reminded Braxley that 
Braxley had said earlier that he wanted to go to his 
girlfriend’s house; in response, Braxley suggested 
that Bishop go try to get the Jeep keys from 
Morrison, who was lying awake in bed in one of the 
trailer's bedrooms.57  According to Bishop, when he 
                                                
51 T.T. 1896; State’s Exhibit 36.  
52 T.T. 1914. 
53 T.T. 1914. 
54 T.T. 1914. 
55 T.T. 1915.  
56 T.T. 1915.   
57 T.T. 1915-17.  
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reached in Morrison's pocket, “Leverett popped me 
and asked me what I was doing. So I left back out of 
the room and all I wanted to do was just knock him 
out where I could take his keys. I hit him too hard, I 
reckon, and he didn't say anything. He just wouldn't 
breathe.”58  Bishop stated that he hit Morrison with 
a plain, wooden stick, "[o]ne that Mark had cut in 
two. He had one and I had one...It was like a closet 
rod. One of them big heavy closet rods."59  Bishop 
said he hit Morrison on the back side of his head 
“about twice and Mark hit him about three times.”60  
Later in the statement, Bishop revised his story to 
state that, 

I hit him like three times in the head with 
that stick, just to see the first time if I 
could knock him out where I could get his 
keys. But he wouldn't knock out. I hit him 
one more time and finally, he looked like 
he was knocked out. Then Mark said, he’s 
going to die. I’ve got to finish him. We’ve 
got to finish him.  I walked on out of the 
room and got me a cigarette and 
something to drink and then I laid the key 
on like a coffee table and I walked out to 
get the truck started and I said, shit, I 
forgot the key, and I don't know if it was 
- I heard something loud and that’s about 

                                                
58 T.T. 1915.  
59 T.T. 1915-16, 1920-21, 1947. 
60 T.T. 1916-17.  
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it. When I came back ...I walked back out 
and just slung - kind of slung the stick 
way out in the woods somewhere.  That's 
all I remember …I got in the truck.61 

 
 
 
Bishop subsequently elaborated: 

 
When I went back in there after I left the 
key on the coffee table, I walked back 
there and saw that he was dead. I saw we 
were messing up pretty bad. He wasn't 
breathing.  I checked him out and he wasn't 
breathing. He was dead. I told Mark, I 
said, Mark, we’ve got to get him in the 
truck, man.  We've got to do something 
with him. So me and marked [sic] wrapped 
him up [in a comforter] and took him and 
put him back in the Jeep on the back seat 
and I asked him - asked Mark, I said, man, 
did you hit him any more? And he wouldn't 
say nothing ...then we drove and drove and 
drove and we got to the dumpsters and he 
said let's dump him off right here. So I got 
out and I started pulling him and Mark got 
at the other end and pushed him out and 
he grabbed him right behind his shoulders 
and I grabbed his feet and we sit him 

                                                
61 T.T. 1925-26.  
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down...then we just moved him over to the 
trash cans, the dumpsters.62 
 
According to Bishop, at Braxley’s insistence, 

they tried to put Morrison’s body in a dumpster, but 
they were unable to do so, and they left Morrison’s 
body in between the dumpsters, where it was 
ultimately found the nest morning.63  Bishop and 
Morrison then returned to the trailer in the Jeep, 
and at Braxley’s suggestions, got some gas and then 
took the Jeep to the nearby pond where Bishop 
“poured the gas all over it and got a lighter and lit it 
and it just burned.”64  The Jeep and its contents, 
including the comforter, were destroyed; only the 
frame of the vehicle remained when it was 
discovered the next day.65  After setting fire to the 
Jeep, Bishop and Braxley then returned to the 
Braxley trailer by walking through the woods.66  
According to Bishop, when they returned to the 
trailer, it was about 6:00 a.m.67  

When Bishop and Braxley returned to the 
trailer, they tried to clean up the carpet and walls of 
the room (which had Morrison's blood on them) by 
using soap and water.68 The next day, investigating 
                                                
62 T.T. 1934-37.  
63 T.T. 1937-38. 
64 T.T. 1919, 1921, 1938, 1940.  
65 T.T. 1935; State’s Exhibits 1-3.  
66 T.T. 1922.  
67 T.T. 1922.  
68 T.T. 1942-43. 
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officers discovered that the carpet in the bedroom 
where the killing took place was completely 
saturated with water.69 Bishop stated that he did not 
get much blood on him during  the  whole  incident,  
but  that  Braxley’s  clothes  and  boots  were  
covered  with  blood.70  According to Bishop, at some 
point during the cleanup, Braxley disposed of the 
rod(s) used to beat Morrison.71 

Apparently William Braxley, who was in the 
trailer the entire time between the evening of June 
24, 1994 and the morning of June 25, 1994, was 
either unaware of the beating death of Morrison 
mere feet from his own bedroom (and the fact that 
Braxley and Bishop carried Morrison's body, 
wrapped in a comforter from a bedroom out of the 
trailer), or pretended that he was unaware, since he 
did not comment to Braxley or Bishop about any of 
the noise or events when they returned home that 
morning.72  Bishop stated that William Braxley 
simply sat at the kitchen table while Bishop and 
Mark attempted to clean the bedroom where the 
killing took place.73  According to Bishop, after law 
enforcement officers first came to the trailer on June 
25th, he expressed concern to Braxley about being 
arrested; Braxley responded that he wasn't worried 
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because he would tell the officers that it was all 
Bishop's fault, to which Bishop pointed out that 
Braxley was "right in there in the middle of it" too.74 

After Bishop and Braxley's arrest, Georgia 
Bureau of Investigation Special Agent Donald 
Sinyard used Lumalite in the Braxley trailer, and he 
observed stains that testing indicated was blood on 
the bed, on the carpet, on a chest of drawers and on 
the walls of the back bedroom.75 Lumalite also 
revealed stains indicative of blood on a pair of jeans 
hanging on the dryer, and on a concrete block located 
outside the back door of the trailer.76  Agent Sinyard 
testified that bloodstains on the wall were located at 
a downward angle, appeared consistent with 
medium velocity blood spatter.77  High velocity 
spatter would be caused by a fast-moving object such 
as a bullet, while medium velocity spatter would be 
caused by being struck with a blunt object.78 

Dr. James Dawson, Director of the Georgia 
Crime Laboratory, performed an autopsy on 
Morrison, and he determined that Morrison died in 
the early morning hours of June 25, 1994 as a result 
of inner cranial bleeding, with contributing factors 
being a cerebral contusion and aspiration of blood, 
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all resulting from blunt force trauma to the head.79  
Specifically, Dr. Dawson confirmed that Morrison 
was beaten to death.80  Several of Mr. Morrison's 
seven significant head wounds appear to have been 
caused by a cylindrical, circular, or tubular object, 
while other wounds appear to have been caused by a 
flat object.81  Dr. Dawson could not state the order in 
which the seven injuries took place, nor could he 
state whether the first blow, the seventh blow, any of 
the blows in between, or any combination of the 
blows resulting in the seven significant head injuries 
caused the cerebral contusion (bruising of the brain) 
or the hemorrhage resulting in inner cranial 
bleeding; however, Dr. Dawson did confirm that all 
seven injuries occurred while Morrison was alive.82  
Blood tests showed that Morrison had consumed 
alcohol and cocaine prior to his death.83 
 
Sentencing Phase 

 
Seth Hatchett was the State's first witness 

during the sentencing phase of Bishop's trial, and he 
testified that while he and Bishop were in the 
Baldwin County jail together, Bishop told Hatchett 
that he had killed a man named Ricky Willis by 
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beating him in the head and then cutting his 
throat.84  Bishop then told Hatchett how he and 
Braxley dug a round hole about four or five feet deep 
and put Willis in it, but had to chop his legs with an 
axe so that the legs would fold into the grave.85 
Hatchett acknowledged that at the time of the trial, 
he was in prison, having had the balance of his 
probation (for a criminal trespass) revoked due to a 
new charge of robbery.86  Hatchett testified that he 
received no deals or promises in exchange for his 
testimony.87  The jury learned that Mr. Hatchett is 
related to Braxley in that Braxley’s brother is 
married Hatchett’s sister.88 

Jason Arnett lived about 100 yards away from 
the Braxley trailer, and he knew Braxley, William 
Braxley and Bishop.89  He described how on one 
evening, specifically, the Friday one week before 
June 24, 1994, which would have been June 18, 
1994, he walked into the Hilltop Grill, and was 
approached by Bishop, who asked Arnett if Arnett 
had taken Bishop's marijuana plants.90  When 

                                                
84 T.T. 2270-73, 2276, 2300-01.  During the trial Ricky Willis is 
also identified as Ricky “Wills” with witnesses confirming that 
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85 T.T. 2270, 2274, 2290-91, 2294.  
86 T.T. 2277-2280; Defendant’s Exhibits 1 and 2.  
87 T.T. 2280. 
88 T.T. 2284.  
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Arnett responded that he had not, Bishop stated that 
"if you did, I've already got one mother fucker buried 
down there and I'll put you down there.”91  Delores 
Forshaw again took the stand to testify that on 
Friday, June 18, 1994, she was at the Hilltop Grill 
and observed a fight between Braxley (not Bishop) 
and Arnett, during which Braxley was beating Jason 
with a stick, until she broke up the fight by grabbing 
the stick herself.92 

Deputy Sills took the stand again and 
confirmed that Seth Hatchett was arrested on May 
3, 1994 and remained in the Baldwin County 
Detention Center until August 18, 1994.93  Deputy 
Sills testified that Bishop had been arrested on June 
14, 1994 for the charge of underage possession of 
alcohol and disorderly conduct, and he was released 
on June 22, 1994, having remained in the Baldwin 
County Detention Center for the entire nine-day 
period in between.94  On cross-examination, Deputy 
Sills confirmed that Defendant was in jail on Friday, 
June 18, 1994, the Friday one week prior to Leverett 
Morrison's death, the night that Arnett claimed 
Bishop threatened him at the Hilltop Grill.95 

The State introduced into evidence a portion 
of the interview of Bishop by Deputy Sills and 

                                                
91 T.T. 2305-06.   
92 T.T. 2326.  
93 T.T. 2368-70.   
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Sheriff Massee at the detention center on June 25, 
1994.96  During this interview, after being advised of 
his Miranda rights, Bishop was directly questioned 
about his knowledge of any other bodies out by the 
Braxley trailer, and Bishop expressly denied any 
such knowledge.97  On June 26,  1994, after Bishop  
and Braxley were arrested  for the Morrison killing, 
Arnett brought  law enforcement officers to the grave 
site of Ricky Willis, having discovered the freshly 
dug earth earlier when walking through the woods, 
and believing it to be a grave after his conversation 
with Bishop and later learning about Morrison's 
death.98  Willis’ body was buried face down, 
approximately four feet deep in a hole located in a 
wooded area about 100 yards behind the Braxley 
trailer.99 On the night of June 26th, after Willis’ 
body had been located, Deputy Sills and Sheriff 
Massee brought Defendant back to their office to 
discuss Willis’ death.100  A recording of this interview 
was played for the jury.101 

After being advised of his Miranda rights, 
Bishop explained his version of events: two to four 
weeks earlier, he and his mother, Carolyn Bishop 
(“Carolyn”), had been staying with Willis, and one 
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night, Carolyn had told Bishop that Willis had 
sexually assaulted her.102  According to Bishop, when 
confronted, Willis admitted the conduct, and Bishop 
“slapped the shit out of him and knocked him on the 
bed.”103  The next day, when he was at Braxley's 
house, Bishop learned that Willis had been 
“bragging” to Braxley about his encounter with 
Carolyn, and so Bishop “popped him again,” and 
Willis hit his head on the metal door jamb.104  Bishop 
said he kept hitting Willis, ultimately breaking his 
own knuckle, which he showed to Deputy Sills.105  
According to Bishop as Willis was lying on the 
ground, Braxley thought Willis was dead, and 
Braxley instructed Bishop to “finish” Willis with a 
wooden-handled butcher knife he had brought 
outside.106  Bishop claimed he only hit Willis with his 
fists and that he never intended to kill Willis: 
“Mark’s the one that grabbed the knife and stabbed 
him right here and cut his throat.”107    When he did 
so, blood spurted all over Bishop and Braxley, 
getting on their clothes, which the two subsequently 
washed.108  Defendant expressly denied cutting 

                                                
102 T.T. 2515, 2530. 
103 T.T. 2515. 
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Willis’ throat or otherwise directly causing the death 
of Willis.109 

According to Bishop, at Braxley's direction, 
Bishop helped drag Willis' body to the edge of the 
woods, where they left him until the next morning, 
when they used a shovel to dig a hole to bury the 
body.110  Bishop said at first Willis was “sticking out” 
of the hole, but that Bishop went to get a garden 
rake, and when he returned to the grave site, 
Braxley had “mashed him down in there.  Got him 
where he wasn’t sticking out no more.”111  Bishop 
opined that Braxley killed Willis because he was 
concerned that if Willis woke up, he would call law 
enforcement.112  When questioned about the specific 
date of Willis’ death, Bishop said it occurred on a 
weekday while his mother was in jail (Carolyn had 
been arrested on Tuesday, June 7, 1994, and had not 
posted bond), and before Bishop was arrested on 
June 14, 1994.113  Bishop explained how a few days 
after Willis’ death, Bishop was arrested for public 
drunk and underage possession of alcohol, but after 
he bonded out, he voluntarily went back out to 
Braxley's house “to see if everything -what was going 
on out there.”114 
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Bishop stayed with Braxley at the trailer for 
about two or three weeks after Willis’ death.115  
Bishop said that Braxley asked him to stay “because 
he was scared I was going to go off and tell 
somebody.”116  Bishop also said that Braxley told 
Bishop that he had killed several other people; 
however, Bishop did not know who any of the alleged 
victims were.117  Bishop mentioned that Braxley 
forged checks from his father’s bank account to 
obtain cash.118  During this two or three-week period 
of time, Bishop spent a few days staying at the 
residence of Sylvia Stiles, Braxley’s girlfriend.119  
While at Sylvia’s house one night, Bishop watched 
Braxley sharpening the knife used to kill Willis, and 
Bishop noticed that Braxley had wrapped electrical 
tape around the handle.120 

During the taped interview, when Deputy 
Sills commented that Bishop had discussed the 
murder of two people  and  said he didn’t mean to 
kill one and denied killing the other, Bishop 
responded: “I admit to the first one [Morrison], but 
the second one [Willis], I swear I didn’t do that.”121 

Over Bishop’s objection, after Bishop's 
statement was played, the jury was taken to view 
                                                
115 T.T. 2522. 
116 T.T. 2535. 
117 T.T. 2519-20, 2528, 2537-40. 
118 T.T. 2536. 
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the Braxley trailer and to the site where Willis was 
buried.122  Bishop expressly waived his right to 
attend the scene view with the jury.123  The trial 
court gave detailed instructions to the jury 
concerning the scene view and it purpose.124 

After the scene view, the jury returned to the 
courtroom, and Dr. Anthony Clark,  a licensed 
medical examiner for the State of Georgia, testified 
that he performed an autopsy on Willis.125  Dr. Clark 
observed pre-mortem injuries including at least 
eight non-fatal wounds on Mr.  Willis’ head and face 
caused by blunt trauma, a broken jaw, several 
broken ribs, several stabbing or slashing wounds to 
the neck.126  Dr. Clark also observed post-mortem 
injuries, including a hole in the left cheek of Willis’ 
face and chop marks on the knee area of both legs, 
the right leg’s femur bone having been cut in two.127  
Dr. Clark testified that the leg injuries were likely 
inflicted with a hatchet, axe, or possibly a very sharp 
shovel.128  Internally, Willis suffered from puncture 
wounds to his trachea, one of which resulted in a tool 
mark on the back of the neck from the stabbing 
instrument, and a punctured liver from a broken 
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rib.129  Ultimately Dr. Clark determined that Willis' 
death was caused due to the sharp force injuries to 
his neck, and the other injuries may have been 
contributing factors to his death.130 

Bennie Aycock, a lifelong friend of Bishop, 
took the stand and testified that sometime in April 
1994, he had left a hunting gun where Bishop was 
staying, because the gun rack in his truck was 
broken, and he wanted to keep the gun safe until the 
rack was fixed.131  He testified that the next day, 
when he returned to pick up the gun, it was gone.132  
The following evening, at Bishop's request, Aycock, 
who had been drinking, drove Bishop and Ricky 
Willis to Willis’ house, where Aycock and Bishop got 
in an argument about Aycock’s missing gun.133  
According to Aycock, Bishop hit Aycock with an 
object, possibly a brick, breaking Aycock’s nose and 
cheekbone, knocking out one of Aycock’s teeth and 
causing permanent nerve damage to Aycock’s face.134 

Aycock, bleeding, got in his truck and drove 
off, but he testified that he then blacked out until he 
awoke on the side of the road and managed to walk 
to a friend's house and call 911.135 Apparently 
Aycock had been in an accident before he awoke on 
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130 T.T. 2419-2420. 
131 T.T. 2471-76, 2495. 
132 T.T. 2476-77. 
133 T.T. 2479, 2482, 2484-85, 2488. 
134 T.T. 2479-81. 
135 T.T. 2481-83. 



App. 108 
 

 
 
 

 

the side of the road, and as a result, he was charged 
with Driving Under the Influence (“DUI”) and Hit 
and Run.136  Aycock pleaded guilty to the DUI, and 
the Hit and Run charge was dismissed.137  Aycock 
testified that he was not injured in the wreck, that 
his injuries were caused by Bishop before he got in 
the truck and drove away from Willis’ house.138  The 
day after the fight with Bishop, Aycock returned to 
Willis’ house with Bishop (he and Bishop remained 
friends, despite the fight) where they looked for the 
tooth that Bishop had knocked out of Aycock’s 
mouth.139 

Dr. Rick Lockhart, an ear, nose and throat 
private practitioner, treated Aycock for his injuries 
on May 3, 1994, and testified that Aycock had a 
significantly broken nose and swelling of the face.140  
Dr. Lockhart testified that these injuries were 
consistent with a single blow from a hard object, like 
a brick to the left side of Mr. Aycock’s face, but 
agreed on cross-examination by defense counsel that 
the injuries also could have been caused  from an 
impact suffered in a car accident.141 

Defense counsel presented thirteen mitigation 
evidence witnesses during the sentencing phase of 
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Bishop’s trial, the theme of such testimony being to 
show that Bishop had a horrible childhood, plagued 
by neglect, abuse and violence, and to challenge 
some of the State’s witnesses’ recollection of events. 
Ms. Daphne Knowles testified first, about  how  she 
had  a birthday party at the Hilltop Grill on 
Saturday, June  18, 1994, and that Jason Arnett  
and Mark Braxley were there, but not Bishop.142 

Sylvia Stiles, Braxley’s girlfriend at the time 
of the incidents at issue in this case, remembered 
meeting Bishop one time, in June 1994, when Bishop 
came over to her house with Braxley.143  She did not 
recall seeing Braxley with a knife that day.144  After 
Bishop and Braxley were arrested for the death of 
Leverett Morrison, law enforcement officers came to 
Stiles’ house and searched it, ultimately locating in a 
tackle box belonging to Braxley a butcher knife with 
electrical tape around it.145  Stiles testified that the 
knife was not hers and that she had never seen it 
before.146 

Sylvia Stiles’ son, Stephen Stiles, recalled how 
he met Bishop one night when he came over very 
late with Braxley.147  On that night, Stephen saw 
Braxley with an old butcher knife with a handle 
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covered with black tape; Braxley pulled the knife out 
of his boot and put it on the coffee table.148  Stephen 
saw Braxley sharpen the knife, and then later he 
told Stephen to put it in Braxley’s fishing tackle box 
that was on the coffee table.149  Bishop was also 
present while Braxley was sharpening the knife, and 
Stephen heard him ask Braxley “[i]s that the knife” 
a few times, but Braxley did not respond.150  Stephen 
did not see any blood on the knife.151 

Next, Angela Prosser, an employee of the 
Baldwin County Department of Family and 
Children’s Services (“DFACS”), testified concerning 
her direct knowledge of Bishop and his family since 
she first began working with them in 1982 and the 
knowledge about the Bishop family which she had 
gained indirectly during the twenty-three years she 
had worked at DFACS. 152 Ms. Prosser verified a 
group of documents collectively as a certified copy of 
DFACS’ case record on Bishop, his brother Michael, 
and their mother, Carolyn Bishop, including reports 
of case worker contacts, school records, etc.153 

Ms. Prosser described how Carolyn Bishop 
and her young son, Michael, first came in contact 
with the Department in 1972 (before Bishop was 
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born) through a report made by a concerned citizen 
describing an unstable living environment.154  
DFACS involvement with the family continued 
through when Bishop was born on January 27, 1975, 
with regular contact between  case  workers  and  
the  family  during  this  time  upon  reports  of  
neglect  and  for Department-initiated  checkups.155  
Over the years, there were repeated instances of the 
young boys being left unsupervised, observed use 
and abuse of alcohol and drugs in the home, and 
family violence.156  Ms. Prosser affirmed that there 
was even a shooting incident while the two young 
boys were in the Bishop home, where Carolyn’s 
boyfriend suffered gunshot wounds.157 

In 1981, when Bishop was about six years old, 
DFACS stepped in to take temporary custody of 
Bishop and Michael for the first time.158  From that 
point forward, Bishop and his brother were moved in 
and out of several foster homes and group children’s 
homes, as well as a relative’s home, with periodic 
returns to their mother’s custody, with DFACS 
remaining consistently involved over the years.159  
Each time the children were returned to their 
mother’s custody, her alcohol abuse, violent 
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relationships and inability to supervise the children 
resulted in the children being returned to DFACS’ 
custody.160 

Ms. Prosser described Bishop as someone she 
became very attached to over the years, a lovable 
and polite child, who was very devoted to his mother, 
and she identified for the jury some childhood photos 
of Bishop.161  Ms. Prosser never saw Bishop exhibit 
any violence.162  Ms. Prosser explained that she 
became attached to Bishop, Michael and Carolyn, 
and described how Bishop was extremely concerned 
about his mother and her alcoholism, and how when 
he grew up and “had no other place to go, he did get 
back with his mother and consequently because of 
her weakness, things happened to him...his life was 
taken away from him a long time ago as a child.”163  

On cross examination, Ms. Prosser 
acknowledged that Bishop was removed from several 
foster homes and group home placements due to 
complaints about his behavior.164  She also testified 
that she learned that at a young age, Bishop had 
developed a problem with sniffing (also described as 
“huffing”) gas, using the fumes as an intoxicant.165 
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Ida Hart Freeman another employee of the 
Baldwin County DFACS was a case worker for the 
Bishop family in the late 1980’s, beginning in 1986 
when Bishop and his brother were residing in the 
Hephzibah group home.166  Ms. Freeman described 
Bishop as sweet, quiet, passive, with a strong bond 
to his mother.167  Ms. Freeman testified to Carolyn’s 
violent relationship with her boyfriend, and how 
Carolyn failed to provide a safe, stable home for the 
children when they were given the opportunity to 
stay with her.168  Carolyn would often be visibly 
intoxicated when she arrived to visit the boys, and 
she also was known to promise to visit but fail to 
show up.169 

Ms. Freeman acknowledged that Bishop 
exhibited some behavior problems at the group 
home,  which  eventually  led  to  his  dismissal  from  
the  home,  but  Ms.  Freeman opined that Bishop’s 
goal in acting out was to be returned to his mother, a 
plan that succeeded on more than one occasion, 
despite Carolyn’s failure to improve her addiction to 
alcohol and drugs.170  Ms. Freeman acknowledged 
that Bishop's behavior problems included sniffing 
gasoline.171  Bishop was placed in sixteen different 

                                                
166 T.T. 2642-43. 
167 T.T. 2646, 2650, 2656, 2659. 
168 T.T. 2647-49. 
169 T.T. 2658. 
170 T.T. 2650-51, 2653-54, 2658, 2664-67, 2672-74, 2676. 
171 T.T. 2655, 2659. 



App. 114 
 

 
 
 

 

homes during the Department’s involvement with 
his family, until he was discharged from the 
Department's care in 1991 (at age sixteen) and 
returned to Carolyn’s custody.172 

Lucy Stewart of the Baldwin County DFACS 
worked as Bishop’s case worker from 1988, when 
Bishop was thirteen, to 1991.173  Ms. Stewart 
described Bishop as very friendly and polite, but 
withdrawn.174  She noted that at this time, Bishop’s 
brother, Michael, with whom Bishop had always 
lived and depended on throughout the many 
Department placements, had graduated and moved 
away.175  Ms. Stewart described Carolyn as an 
unreliable alcoholic, but noted that Bishop 
continuously held out the hope that his mother 
would get better and he could return home to live 
with her.176  In contrast, Michael recognized his 
mother’s shortcomings and understood that she 
would likely never be able to provide a home for the 
children.177 

During more than one visit to his mother’s, 
Bishop was beaten up by her boyfriend, and Ms. 
Stewart testified that after these incidents, Bishop’s 
behavior went “downhill,” and in her opinion, Bishop 
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was trying to “get himself put out of the home. And 
he figured if he got out of the home, then maybe he 
could go to stay with his mother...the whole time I 
was with him, it seemed like he was determined to 
try to get where his mother was. Regardless of what 
her behavior was like, he still wanted to be with 
her.”178  Bishop would visit his mother and during 
these visits, Carolyn would be intoxicated or there 
would be violence at the home, and then when 
Bishop returned to the home, Bishop’s behavior 
would get worse; this cycle would repeat itself until 
his behavior deteriorated to the point that Bishop 
was placed in the local Youth Detention Center.179 

Bishop was eventually placed back with his 
mother under the supervision of DFACS, but Bishop 
began missing school and “just steadily kept going 
downhill,” developing a problem with drugs and 
alcohol.180  Bishop kept getting in trouble, he and his 
mother were often homeless, “sleeping under the 
bridge and just any place, from house to house, and 
it was just a hand to mouth existence until the 
agency terminated their involvement with them by 
transferring custody back to the mother.”181  
Ultimately, Bishop developed friendships with older 
friends, with whom he would stay.182  Ms. Stewart 
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testified that Bishop clearly needed intense help, but 
despite all of the case workers’ best efforts in none of 
the numerous Department placements over the 
years did he get the therapy he really needed.183  Ms. 
Stewart testified that if Bishop’s experience with 
DFACS had taken place in the 1990’s, then likely the 
Department would have made attempts to terminate 
Ms.  Bishop's parental rights and seek adoptive 
parents for Bishop and his brother, which in 
hindsight, would likely have been the better route to 
take with Bishop.184 

Dr. Thomas W. Brown, a psychiatrist 
specializing in drug and alcohol treatment and 
forensic psychiatry, presented expert testimony 
concerning his evaluation of Bishop.185  Dr. Brown 
determined that Bishop did not have present mental 
abnormalities and could think clearly, but that he 
had a long pattern of emotional problems and 
unexplained aggressive outbursts throughout his 
life.186  Dr. Brown testified that in his opinion, a 
biochemical disorder called “intermittent   explosive 
disorder” (“IED”) caused Defendant   to develop 
these unpredictable outbursts, losses of control, 
which, when tied in with Defendant's lifetime of 
unhappiness and instability and his problems with 
drugs and alcohol, resulted in the events at issue in 

                                                
183 T.T. 2695-97, 2715-16. 
184 T.T. 2690-91. 
185 T.T. 2717-20. 
186 T.T. 2720-22. 
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this case. Dr. Brown  explained that IED is 
“unpredictable  and uncontrollable  outbursts  of 
rage” from a person who gets no benefit from such 
behavior and will be his actions, as opposed to a 
person “'who’s just a nasty customer and gets into a 
lot of aggressive behavior.”187  Dr.  Brown 
emphasized that people with IED are not “mean” or 
“hateful” individuals.188  Dr. Brown explained that 
this disorder can be treated successfully with 
medication.189  He distinguished IED from bipolar 
disorder, but stated that the two disorders' 
characteristics are closely related; both disorders 
disrupt a patient's life, both cause impaired 
judgment, and the patients with these disorders tend 
to respond well to treatment.190  In Dr. Brown's 
opinion, Defendant likely had not only IED, but 
bipolar disorder as well.191 

In June 1994, Bishop, in Dr. Brown's opinion, 
suffered from at least four years of alcohol and drug 
dependence and abuse, which impaired his ability to 
carry out positive behaviors, such as working or 
going to school, and ultimately impaired his 
judgment and insight.192  Dr. Brown also testified 
about Bishop’s history of inhaling gasoline fumes, 

                                                
187 T.T. 2725. 
188 T.T. 2736-37. 
189 T.T. 2727. 
190 T.T. 2729-30. 
191 T.T. 2731. 
192 T.T. 2728. 
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mentioning the toxicity of such a substance and the 
potential for neurological and liver damage.193  Dr. 
Brown also noted Bishop's “peculiar devotion to his 
mother through thick and thin ...Josh with his 
connectiveness was kind of always falling back into 
the pit of that family and never staying where there 
might have been substitute parents that you know 
could have brought more stability and nurturance to 
him.”194 

Dr. Brown testified that he had had 
experience m treating inmates in correctional 
facilities, and that where there is no access to 
intoxicants and a controlled setting provided by the 
prison environment, patients responded to 
treatment.195  In Dr. Brown’s opinion, Bishop would 
adapt well to the prison environment, and that the 
regimented environment of prison and treatment 
would work well for Defendant’s condition.196  He 
specifically stated that in his opinion, Bishop is not 
mentally retarded or mentally ill; rather, he has an 
inheritable medical illness: IED.197 

Defense counsel also presented the testimony 
of three of Bishop's foster parents and one group 
home administrator as mitigation evidence. Mr. 
Weldon Brookins, Bishop’s foster father in the early 

                                                
193 T.T. 2729. 
194 T.T. 2733. 
195 T.T. 2732-33, 2751. 
196 T.T. 2734-35, 2740. 
197 T.T. 2744-45. 
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1980's, testified that Bishop and Michael came to 
live with his family in 1981.198  He described Bishop 
as a good, normal boy who didn't cause any major 
problems and was simply “a victim of 
circumstances.”199  Mr. Brookins opined that if 
Bishop “had grown up in a good home, he wouldn't 
be what he is today.”200 

Mr. Jeffrey Lawrence, an Assistant 
Administrator at the Methodist Home for Children 
and Youth in Macon, Georgia, where Bishop lived 
when he was about twelve until he was about 
fourteen, testified that Bishop at first had difficulty 
adjusting to the setting at the Home, but quickly 
bonded with the staff.201  He described Bishop as 
affectionate, sweet, kind, gentle and well 
mannered.202  Bishop liked sports and was an 
excellent soccer player, and his coaches and teachers 
liked him.203  Mr. Lawrence described periodic 
episodes of anger where Bishop would have to be 
physically restrained, but he would accept 
responsibility for his behavior and show remorse.204  
Bishop’s grades greatly improved while he was at 
the Home, but then began to slip at the end, which 
Mr. Lawrence  attributed  to conflict  and turmoil in 
                                                
198 T.T. 2754-56. 
199 T.T. 2756-57, 2758-59. 
200 T.T. 2759. 
201 T.T. 2764. 
202 T.T. 2764. 
203 T.T. 2766. 
204 T.T. 2765. 
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Bishop’s  life, particularly Bishop's divided loyalties: 
his love for and “intense desire” to live with his 
mother, versus his bonding and attachment to the 
people at the Home and DFACS.205  Although there 
were some counseling opportunities at the Home 
that Bishop participated in, Mr. Lawrence testified 
that he had recommended counseling with the local 
mental health department, but there were simply no 
resources to pay for such a service.206  During his 
stay at the Home, Bishop demonstrated a struggle 
with huffing gas and other inhalants, and 
occasionally was caught with alcohol after a visit 
with Carolyn, but to Mr. Lawrence’s knowledge, 
Bishop did not abuse marijuana or other drugs at 
that time.207  In 1989, Bishop's aggressive behavior 
escalated dramatically, both verbally and physically, 
and Bishop was removed from the Home.208  In Mr. 
Lawrence’s opinion, at this point in time, Bishop 
“would have done or said anything in hopes of 
getting sent back to his mother.”209 

Mr. Roy Thigpen, Bishop's foster father during 
several brief periods of time in the 1980's, described 
Bishop as a cute little boy who “was easy to fall in 
love with.”210 He described Bishop as always wanting 

                                                
205 T.T. 2765, 2767-68, 2769. 
206 T.T. 2767-69. 
207 T.T. 2769-70. 
208 T.T. 2775-76, 2784-86, 2790. 
209 T.T. 2776-77. 
210 T.T. 2792-93. 
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to go back to his mother, “no matter where he was or 
what he'd been through with her.”211  He testified 
that on more than one occasion, he had seen Carolyn 
beaten and bruised.212  In Mr. Thigpen’s opinion, 
Bishop had a bad start in life and was never given a 
fair chance to do well.213  Mrs. Julia Thigpen, 
Bishop's foster mother and Roy's wife, recalled 
Bishop to be a normal child, outgoing and fun.214 

Bishop’s brother, Michael Bishop, is about five 
years older than Bishop, and he testified that as 
Bishop grew up, Michael was the primary caregiver 
for Bishop, due to their respective fathers’ absence 
and Carolyn’s alcoholism and addiction to drugs.215  
Michael testified that there was a lot of family 
violence in the household, indeed nearly every day, 
as Carolyn constantly fought with her long-term off-
and-on boyfriend, Tony Townsend.216  One night, Mr. 
Townsend fired a gun at the trailer where Carolyn 
and the children were staying, and Carolyn's 
boyfriend at the  time  returned  gunfire;  Michael  
and  Bishop  hid  under  the bed,  and  luckily  
received  no injuries,  but  Townsend  was  shot.217  
Michael also described how when he and Bishop 
were small, Carolyn would take them to a babysitter 
                                                
211 T.T. 2795. 
212 T.T. 2795-96. 
213 T.T. 2798. 
214 T.T. 2803, 2806. 
215 T.T. 2809-12. 
216 T.T. 2812-14. 
217 T.T. 2817-19. 
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and leave them there for up to a week at a time.218  
Michael described Bishop as an outdoor person, who 
liked sports and was fun to hang around.219  As 
Bishop grew older, he began inhaling gasoline 
fumes, and then later, Bishop developed a problem 
with alcohol and drugs.220  Michael recognized 
Carolyn's inability to be a parent  and tried  to  
explain  this to Bishop,  but  Bishop  remained  
devoted  to  his mother  and “always wanted to be 
with her ...it doesn't matter what she does. He still 
seems to love her more than anything.”221  When 
DFACS intervened and removed the children from 
Carolyn's custody, Bishop never adjusted to being 
away from her.222  Carolyn would promise to visit the 
children on a given date and fail to show up, or she'd 
arrive intoxicated.223 

After Michael graduated from high school, he 
went on to college, but he continued to visit Bishop 
“as much as possible.”224  When Michael returned to 
the area a few years later around 1990, Bishop had 
been returned to Carolyn's custody, and Michael 
described him at that time as “cocky.”225 

                                                
218 T.T. 2814. 
219 T.T. 2832. 
220 T.T. 2824-25. 
221 T.T. 2815-16, 2827. 
222 T.T. 2819-20. 
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Michael testified that he could have ended up 
in a similar position to Bishop, but that an arrest for 
burglary and auto theft when he was nineteen, and a 
resultant stay in boot camp caused him to decide to 
tum his life around.226  At the time of the trial, 
Michael had a steady job and was in a long term 
relationship with the mother of his young child.227 

Carolyn Bishop Edinfield, Bishop's mother, 
testified that her parents were alcoholics, and she 
described being raped by her parents' friend when 
she was just twelve years old.228  When Carolyn was 
fourteen or fifteen, DFACS removed her from her 
parents' home and she was placed in several 
different foster homes until she graduated from high 
school.229  Shortly after graduation, she began 
drinking heavily, and met Michael Bishop, Sr., who 
she married after she became  pregnant  with  
Michael  (when  she  was  seventeen  and  Michael  
Bishop,  Sr. was fourteen).230  Carolyn testified  that 
after baby Michael’s birth, her husband  left to serve 
in the Army in another state, and she developed a 
drinking problem and began seeing a man named 
Ray Morrison (who the record reflects to be Leverett 
Morrison’s brother), as well as three other men, and 

                                                
226 T.T. 2834, 2835-36. 
227 T.T. 2809, 2836. 
228 T.T. 2847. 
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230 T.T. 2848. 



App. 124 
 

 
 
 

 

eventually she became pregnant.231  Carolyn was 
never certain who Bishop’s biological father was, 
although Bishop began to resemble Ray as he grew 
older.232 

Carolyn admitted abusing drugs and alcohol 
while she was pregnant with Bishop, and she also 
admitted drinking and doing drugs with Bishop as 
he grew up.233  As an example of her introduction of 
alcohol and drugs into her children's life at a young 
age, Carolyn described how when Bishop was three 
or four, she caught him drinking one of her beers, 
and so as “punishment,” she made Bishop and 
Michael each drink an entire beer.234 

When Bishop was an infant, Carolyn and the 
children moved in with Tony Townsend, with whom 
Carolyn maintained a volatile, abusive relationship 
over the next fourteen years.235  Townsend was also 
physically abusive to the children.236  Carolyn also 
described the shooting incident, where Townsend 
shot at the trailer with the family inside, and 
Carolyn's companion, Michael Pike, returned fire, 
ultimately hitting Townsend three times.237  Carolyn 
was charged with attempted murder as a result of 
                                                
231 T.T. 2844; Defendant's Exhibit 3; P.X. 32 (Affidavit of Albert 
Ray Morrison). 
232 T.T. 2845-46 
233 T.T. 2848-49. 
234 T.T. 2857. 
235 T.T. 2849-51. 
236 T.T. 2852-53. 
237 T.T. 2853-55. 
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the shooting, and about a week later DFACS took 
the children into custody.238  Carolyn acknowledged 
that after Townsend was released from the hospital, 
the two reunited and dropped all charges against 
each other.239  Carolyn testified that although at the 
time DFACS intervened, due to her alcoholism, she 
didn’t understand why she lost custody of the 
children, at the time of Bishop's trial, she agreed 
that she wasn’t a fit parent and was  
irresponsible.240  Carolyn  admitted that  over the 
years,  when  she went  to visit her children in 
DFACS custody, she was usually drunk.241 

Carolyn said DFACS returned Bishop to her 
custody when he was about fourteen, and she knew 
he was drinking at that time, taking pills and 
huffing gasoline.242  Carolyn described would stay at 
different places with or without her, including under 
a bridge, in cars, etc.243  In January 1994, Carolyn 
was released from serving over a year  in prison, and 
she and Bishop begged and performed odd jobs for 
money to survive, pooling their earnings together for 
food, alcohol and drugs, which they would take 
together.244  In late May 1994, Bishop and Carolyn, 
who were  sleeping on a mattress  under  a trailer at 
                                                
238 T.T. 2855-56. 
239 T.T. 2856. 
240 T.T. 2856-57, 2871. 
241 T.T. 2858. 
242 T.T. 2859-60. 
243 T.T. 2863. 
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the time, met up with Ricky Willis,  who invited 
them to stay at his place.245 Bishop, Willis, Bennie 
Aycock (who were both closer to Carolyn’s age than 
Bishop’s) and Carolyn then began spending their 
time together, drinking.246  According to Carolyn,  
one night, Willis  sexually assaulted  Carolyn,  and 
when she screamed, Bishop woke up and 
intervened.247  The next morning, Bishop slapped 
Willis.248  Later that day, Carolyn was arrested and 
jailed for parole violations.249  Carolyn didn’t see 
Bishop again until after he was arrested for the 
murder of Leverett Morrison.250 

Carolyn described Bishop, her son, as very 
lovable and affectionate.251  She then begged the jury 
to spare Bishop’s life, and she blamed herself for the 
horrible life Bishop led.252  Carolyn Bishop’s 
testimony concluded the evidence in the sentencing 
phase of Bishop’s trial. 

In light of these findings of fact, the Court 
shall now address each of the enumerations of error 
set forth by Bishop in his Petition, as amended. 
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CONCLUSIONS OF LAW 
 
I. CLAIMS THAT ARE BARRED BY RES 

JUDICATA 
 
The Georgia Supreme Court has clearly and 

repeatedly held that, “[a]ny issue raised and ruled 
upon in the petitioner’s direct appeal may not be 
reasserted in habeas corpus proceedings.”253 
Accordingly, any claim of error or violation of 
Bishop’s constitutional rights which was decided 
adversely to him on direct appeal is barred in this 
habeas corpus proceeding, and habeas corpus relief 
is hereby denied as to each such claim of error or 
constitutional violation. For each claim barred by res 
judicata, the Court will set out below the 
corresponding portion of the Georgia Supreme 
Court’s decision on the matter in Bishop’s direct 
appeal.254 

 
A. Bishop’s claim that his sentence was 

imposed in violation of his 
constitutional rights is barred by res 
judicata. 

                                                
253 Head v. Hill, 277 Ga. 255, 263 (2003), quoting Gaither v. 
Gibby, 267 Ga. 96, 97 (1996). See also Roulain v. Martin, 266 
Ga. 353 (1996); Davis v. Thomas, 261 Ga. 687, 689 (1991); 
Hance v. Kemp, 258 Ga. 649 (1988); Gunter v. Hickman, 256 
Ga. 315, 316 (1986); and Elrod v. Ault, 231 Ga. 750 (1974).  
254 See Bishop v. State, 268 Ga. 286 (1997).  
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Within Claim I of his Amended Petition, 

Bishop alleges that the death sentence in this case 
was arbitrarily imposed in violation of the Fifth, 
Sixth, Eight and Fourteenth Amendments to the 
United States Constitution and analogous provisions 
of the Georgia Constitution. Bishop makes three 
specific arguments to support this allegation: first, 
“the death sentence imposed on Mr. Bishop is 
disproportionate to the life sentence received by his 
more culpable Co-Defendant;” second, “Mr. Bishop 
was provided inadequate proportionality review in 
violation of the Fifth, Sixth, Eight and Fourteenth 
Amendments;” and third, “Mr. Bishop’s death 
sentence is disproportionate to the penalty imposed 
in similar cases.”255 On direct appeal, the Georgia 
Supreme Court directly addressed Bishop’s 
challenge to the imposition of the death penalty in 
this case, holding that 

 
Bishop’s death sentence was not imposed 
under the influence of passion, prejudice or 
other arbitrary factor. The death sentence 
is neither excessive nor disproportionate to 
penalties imposed in similar cases, 
considering both the crimes and the 
defendant. Bishop’s argument that his 
sentence is disproportionate to the life 
sentence received by Braxley is without 

                                                
255 Amended Petition, 6, 11, 14.  
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merit. Nor do we find that the death 
sentence is rendered inappropriate by 
virtue of Bishop’s history of alleged abuse. 
The similar cases listed in the Appendix 
support the imposition of the death 
sentence in this case.256 

The Supreme Court’s rulings on these claims 
are res judicata on these issues, and so Bishop’s 
claims of disproportionately of his sentence must 
fail. With respect to Bishop’s claim that the Georgia 
Supreme Court erred by failing provide a meaningful 
and adequate review of his proportionality argument 
as required by O.C.G.A. § 17-10-35(c), such claim is 
denied. A habeas court has no authority to consider 
whether the Supreme Court erred in its disposition 
of a defendant’s direct appeal; rather, it is bound by 
the ruling made by the appellate court in the 
defendant’s criminal case, “regardless of whether 
that ruling may be erroneous.”257 Bishop’s contention 
that the Georgia Supreme Court erred in its ruling 
in Bishop v. State, 268 Ga. 286 (1997) “should have 
been raised in a timely filed motion for 
reconsideration, rather than in a subsequent habeas 
corpus petition filed in lower court.”258 

 
B. Bishop’s claim that the State of 

Georgia made improper, prejudicial 

                                                
256 Bishop, 268 Ga. At 296 (citations omitted).  
257 Roulain v. Martin, 266 Ga. At 354. 
258 Id. at 354.  
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remarks during the guilt/innocence 
phase of the trial is barred by res 
judicata. 

 
Within Claim II of his original Petition For 

Writ Of Habeas Corpus and Claim V-9 of his 
Amended Petition, Bishop alleges that his rights to 
due process and fair trial were violated by 
prejudicial remarks by the State of Georgia in its 
opening statement and closing argument of the 
guilt/innocence phase of the trial in violation of the 
Fifth, Sixth, Eighth, and Fourteenth Amendments to 
the United States Constitution and analogous 
provisions of the Georgia Constitution.259 On direct 
appeal, the Georgia Supreme Court addressed these 
arguments and found them to be without merit; 
therefore, Bishop’s claim is barred as a matter of 
law, and his Petition and Amended Petition on this 
ground are denied.260 

 
C. Bishop’s claim that jurors committed 

misconduct by improperly prejudging 
his case is barred by res judicata. 

 
Within Claim VI of his Amended Petition and 

Claim V of his Post-Hearing Brief, Bishop argues 

                                                
259 Petition for Writ Of Habeas Corpus, 7-8, Amended Petition, 
31. 
260 Bishop, 268 Ga. at 293-94. 
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that juror misconduct violated his constitutional 
rights, specifically, that there is evidence that jurors 
were “improperly prejudging” during the 
guilt/innocence and penalty phases of Mr. Bishop’s 
trial.”261 The Supreme Court of Georgia expressly 
addressed jurors’ alleged bias or prejudging of the 
case within its 1997 opinion, denying Bishop’s claims 
on this ground.262 Accordingly, Bishop’s claim that 
one or more jurors committed misconduct in the form 
of bias or prejudging the case is barred as a matter 
of law, and his Petition and Amended Petition on 
this ground are denied.263 

 
II. CLAIMS THAT ARE PROCEDURALLY 

DEFAULTED 
 
While the claims discussed above are 

procedurally barred because Bishop raised each 

                                                
261 Bishop’s Post-Hearing Brief, 130-131. 
262 Bishop, 268 Ga. at 289-92. 
263 To the extent that these claims were not raised below or to 
the extent that Bishop has now asserted new arguments in 
support of these claims, this Court finds that these new 
arguments are procedurally defaulted as Bishop failed to 
establish cause and prejudice or a miscarriage of justice to 
overcome the default of these claims. With respect to the 
footnotes accompanying Claim VI of Bishop’s Amended 
Petition, wherein Bishop asserts that counsel were ineffective 
by failing to raise these arguments below, this Court finds that 
Bishop failed to show deficient performance by counsel or that 
he was prejudiced thereby, and so such claims are denied. 
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alleged error or violation on appeal and the Georgia 
Supreme Court decided the issue adversely to him, 
the claims discussed in this section are procedurally 
barred for a different reason: these claims could have 
been raised and litigated at an earlier stage, but 
were not. A habeas corpus petitioner’s  

 
failure to make timely objection to any 
alleged error or deficiency or to pursue the 
same on appeal ordinarily will preclude 
review by writ of habeas corpus. However, 
an otherwise valid procedural bar will not 
preclude a habeas corpus court from 
considering alleged constitutional errors or 
deficiencies if there shall be a showing of 
adequate cause for failure to object or 
pursue on appeal and a showing of actual 
prejudice to the accused. Even absent such 
a showing of cause and prejudice, the relief 
of the writ will remain available to avoid a 
miscarriage of justice where there has been 
a substantial denial of constitutional 
rights.”264 

 
 Pursuant to this “procedural default rule,” a 
habeas court may consider a petitioner’s defaulted 
claim “only if the ‘cause and prejudice’ test is 
satisfied or in order to avoid a miscarriage of justice 

                                                
264 Chatman v. Mancill, 278 Ga. 488, 489 (2004), quoting Black 
v. Hardin, 255 Ga. 239, 240 (1985). 
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where there has been a substantial denial of 
constitutional rights.”265 In explaining the term 
“miscarriage of justice,” the Supreme Court held 
that:  

We hazard here no definitive limits to the 
term “miscarriage of justice.” That must 
await case-by-case development, and will 
depend largely upon the sound discretion of 
the trial judge. However, the term is by no 
means to be deemed synonymous with 
procedural irregularity, or even with 
reversible error. To the contrary, it 
demands a much greater substance, 
approaching perhaps the imprisonment of 
one who, not only is not guilty of the 
specific offense for which he is convicted, 
but, further, is not even culpable in the 
circumstances under inquiry. (A plain 
example is a case of mistaken identity.) But 
we must not become so engrossed in the 
searching out of procedural faults which 
sometimes intrude in convicting the guilty 
that we forget the core purpose of the 
write—which is to free the innocent 
wrongfully deprived of their liberty. Hence, 
on rare occasion, the writ must pass over 
procedural bars and the requirements of 

                                                
265 Chatman v. Mancill, 278 Ga. at 489, quoting Turpin v. 
Todd, 268 Ga. 820 (1997); and Black v. Hardin, 255 Ga. 239 
(1985). 
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cause and prejudice, when that shall be 
necessary to avoid a miscarriage of 
justice.266 

The Supreme Court went on to explain in 
detail the “cause and prejudice test,” which is: 

satisfied only where a force external to the 
defense impeded counsel’s efforts to raise a 
defaulted claim at trial or on appeal or 
where counsel rendered constitutionally 
deficient performance in waiving the claim 
at trial or omitting it on appeal. The test 
also requires that the omission or waiver 
resulted in actual, substantial prejudice 
that infected the petitioner’s entire trial 
with error of constitutional dimensions. 
The test is not applied to defaulted claims 
where necessary to prevent a “miscarriage 
of justice,” but an extremely high standard 
applies in such cases.267 

This Court finds that the following claims 
were not raised in Bishop’s motion for new trial or on 
direct appeal and therefore are procedurally default 
and not reviewable by this Court, as Bishop has 
failed to establish cause and prejudice or a 
miscarriage of justice to overcome his default of 
these claims.268 Accordingly, Bishop’s claims are 

                                                
266 Valenzuela v. Newsome, 253 Ga. 793, 796 (1985). 
267 Head v. Hill, 277 Ga. at 264(citations omitted). 
268 See O.C.G.A. § 9-14-48(d); Schofield v. Gulley, 270 Ga. 413, 
417 (2005); Head v. Hill, 277 Ga. at 264-265; White v. Kelso, 
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barred as a matter of law, and his Petition and 
Amended Petition on these grounds are denied. 

 
A. Bishop’s claim that the State of 

Georgia failed to disclose material, 
favorable, or exculpatory evidence on 
the issues of guilt or punishment is 
procedurally defaulted. 

 
Within Claim II of his Petition, Bishop alleges 

that “the prosecution team failed to disclose to 
Bishop evidence in its possession which was 
material, and exculpatory or favorable to Bishop on 
issues of guilt and/or punishment, in violation of the 
Sixth, Eighth, and Fourteenth Amendments to the 
United States Constitution and analogous provisions 
of the Georgia Constitution.269 Bishop has failed to 
elaborate on this general claim or to otherwise point 
to the evidence which it claims the State of Georgia 
failed to disclose in violation of Bishop’s 
constitutional right. Bishop did not raise this issue 
on direct appeal, and Bishop has made no argument 
or explanation as to why he failed to do so. Further, 
Bishop has alleged no prejudice he suffered as a 
result of the State’s alleged failure to disclose 
                                                                                                
261 Ga. 32, 401 (1991); Hance v. Kemp, 258 Ga. 649 (1988); 
Black v. Hardin, 255 Ga. 239, 336 (1985); Valenzuela v. 
Newsome, 253 Ga. 793 (1985). 
269 Petition For Writ Of Habeas Corpus, 8, citing Brady v. 
Maryland, 373 U.S. 83 (1963).  
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evidence. For these reasons, the Court finds that this 
claim is procedurally defaulted and is denied. 

 
B. Bishop’s claim that the Unified Appeal 

Procedure is unconstitutional is 
procedurally defaulted.  

 
Within Claim III of his original Petition for 

Writ of Habeas Corpus, Bishop alleges that the 
Unified Appeal Procedure, set forth in O.C.G.A. § 17-
10-36 and Uniform Superior Court Rule 34, is 
unconstitutional on its face and as applied in 
Bishop’s case, having operated to deny Bishop his 
rights guaranteed by the Fifth, Sixth, Eighth and 
Fourteenth Amendments to the United States 
Constitution and the analogous provisions of the 
Georgia Constitution. Specifically, Bishop argues 
that the conference requirement set forth in the 
Unified Appeal Procedure (hereinafter referred to as 
“UAP”), unconstitutionally forces the defense to 
disclose strategy and tactics, while the State does 
not have to disclose any information. Additionally, 
Bishop contends that the UAP violates a defendant’s 
right to remain silent by requiring the Court to 
make inquiries and obtain responses from a 
defendant concerning his strategy and satisfaction 
with his counsel. Bishop also argues the UAP 
violates a defendant’s right to counsel by: (1) 
requiring counsel to disclose strategy in violation of 
the work product privilege; (2) by requiring the 
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defendant, a lay person under the strain of a capital 
trial, to independently assess the quality of counsel’s 
performance; and (3) inserting the trial court into 
the attorney-client relationship, requiring counsel to 
waste time by advising the defendant of “issues 
which have little, if any relevance to the case.” 
Finally, Bishop argues that the UAP denies a capital 
defendant his constitutional right to equal protection 
under the law since “for no rational reason, the UAP 
imposes the numerous above-cited costs only on 
capital defendants.” For all of these reasons, Bishop 
contends that the application of the UAP in his case 
deprived him of the right to a fundamentally fair 
trial. Defendant makes no further mention of this 
claim in his Post-Hearing Brief.  

The Court finds that Bishop failed to show 
cause and prejudice to overcome the default of his 
claim that the UAP is unconstitutional on its face 
and as applied in Bishop’s case.270 Additionally, even 
if the Court were to consider Bishop’s claim on its 
merits, this claim would nevertheless be denied, as 
the Supreme Court of Georgia has specifically 
addressed this argument and has expressly held that 
the UAP is constitutional.271 Accordingly, Bishop’s 
claim is barred as a matter of law, and his Petition 
on this ground is denied. 

                                                
270 Cf. Head v. Hill, 277 Ga. at 265 (habeas claim that the UAP 
is unconstitutional was procedurally defaulted, and the 
petitioner failed to overcome the bar to this claim). 
271 See Gissendaner v. State, 272 Ga. 704, 716 (2000). 
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C. Bishop’s claims of prosecutorial 

misconduct are procedurally 
defaulted.272 

 
1. Bishop’s claim that the State of Georgia made 

improper, prejudicial remarks during the 
sentencing phase of the trial is procedurally 
defaulted. 

 
Within Claim II of his original Petition For 

Writ Of Habeas Corpus and Claims V-8 and V-10 of 
his Amended Petition, Bishop alleges that his rights 
to due process and fair trial were violated by 
prejudicial remarks by the State of Georgia 
throughout the sentencing phase and during closing 
arguments of the sentencing phase in violation of the 
Fifth, Sixth, Eighth, and Fourteenth Amendments to 
the United States Constitution and analogous 
provisions of the Georgia Constitution.273 Although 
Bishop raised on direct appeal the issue of alleged 
improper comments by the prosecution in the 
                                                
272 With respect to the footnote accompanying Claim V of 
Bishop’s Amended Petition, wherein Bishop asserts that 
counsel were ineffective for failing to raise these arguments 
below, this Court finds that Bishop failed to show deficient 
performance by counsel or that he was prejudiced thereby, and 
so such claim is denied. 
273 Petition for Writ of Habeas Corpus, 7-8, Amended Petition, 
31. 
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guilt/innocence phase of the trial and this issue was 
ruled upon by the Georgia Supreme Court, Bishop 
failed to raise on direct appeal the issue of alleged 
improper comments by the prosecution during the 
sentencing phase of the trial, and he has made no 
argument or explanation as to why he failed to do so. 
Further, Bishop has not elaborated on the “improper 
and prejudicial remarks” he alleges were made, and 
upon a review of the trial transcript, the Court finds 
no such “improper and prejudicial remarks” by the 
State of Georgia. Since the Court has found no such 
“improper and prejudicial remarks,” it necessarily 
follows that the Courts finds that Bishop has 
suffered no prejudice therefrom. For these reasons, 
the Court finds that this claim is procedurally 
defaulted and is denied.  

 

2. Bishop’s claim that the State of Georgia made 
improperly failed to disclose in a timely 
fashion the fact that the State had offered a 
plea to Mark Braxley is procedurally 
defaulted.  

Within Claim V-5 of his Amended Petition and 
Claim IV of his Post-Hearing Brief, Bishop alleges 
that the State of Georgia committed prosecutorial 
misconduct and deprived him of his constitutional 
rights to due process and a fair trial in violation of 
the Fifth, Sixth, Eighth, and Fourteenth 
amendments to the United States Constitution and 
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analogous provisions of the Georgia Constitution by 
failing: 

to disclose to defense counsel the fact that 
it had offered Mark Braxley a life sentence 
with the possibility of parole if he would 
plead guilty to the murder of Mr. Morrison. 
This information was material to 
punishment at Mr. Bishop’s penalty phase 
and defense counsel should have been 
made aware of it. In addition, the District 
Attorney misled the jury by repeatedly 
making comments in its guilt phase and 
penalty phase statements to the jury to the 
effect that Mr. Braxley would be tried by a 
jury.274 

 
These issues were previously litigated 

adversely to Bishop in his Motion for New Trial and 
are res judicata. The “judgment of a court of 
competent jurisdiction shall be conclusive between 
the same parties and their privies as to all matters 
put in issue.”275 Additionally, the trial court’s denial 

                                                
274 Bishop’s Post-Hearing Brief, 129. 
275 O.C.G.A. § 9-12-40. See Order denying Bishop’s Amended 
Motion for New Trial, R. 434; Amended Motion for New Trial, 
R. 474 (“the prosecution misled jurors with respect to how the 
state would proceed” against Braxley) and Transcript of 
hearing on Amended Motion for New Trial, 37-39 (“[W]e felt 
that there were misleading statements made to the jury at 
various times concerning Braxley and the fact that he would be 
punished.” “[A]lthough…they never said [they were going to 
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of Bishop’s Motion for New Trial on this ground was 
not raised in Bishop’s direct appeal, and so Bishop’s 
claims of prosecutorial misconduct and 
corresponding denial of his constitutional rights 
concerning Braxley’s plea are procedurally defaulted.  

To the extent that Bishop now alleges new 
arguments in support of this claim, the Court finds 
that these arguments are nevertheless procedurally 
defaulted as Bishop has failed to establish cause and 
prejudice or a miscarriage of justice to overcome the 
procedural default of these claims. Specifically, after 
carefully reviewing the record for this case, the 
Court finds that Bishop has failed to prove that the 
Baldwin County District Attorney offered a 
negotiated plea to Braxley (either directly or via 
communication with Braxley’s counsel) before the 
conclusion of Bishop’s trial. Further, even if there 
was evidence showing that a plea offer had been 

                                                                                                
seek the death penalty against him],…I think that there was 
overall comments about Braxley and [how] he’s no saint [and 
how] he’s going to get his day in court” “that I think misled the 
jury” “to believe that the co-indictee would be treated in the 
same manner as this defendant. And that, of course, is turning 
out not to be the case”). The Court further finds that Bishop 
has failed to show a miscarriage of justice to overcome the res 
judicata bar to the relitigation of this claim as Bishop could 
have discovered any of the facts that he now alleges in support 
of this claim prior to the conclusion of his motion for new trial 
proceeding. See Williams v. Summit Psychiatric Ctrs., 185 Ga. 
App. 264, 363 (1987) (“the doctrine of res judicata will bar an 
action even if some new factual allegations have been made”) 
(citation omitted). 
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made to Braxley prior to the conclusion of Bishop’s 
trial, such an offer would not have been admissible 
as evidence during Bishop’s trial.276 

The Court disagrees with Bishop’s argument 
that pursuant to Carruthers v. State, 272 Ga. 306, 
312 (2000), evidence of this alleged pretrial offer 
would have been admissible at Bishop’s trial. In 
Carruthers, the Georgia Supreme Court held that 
counsel may refer to evidence of a co-defendant’s 
“plea arrangement” where that evidence has been 
properly “set before the jury during the trial.” The 
evidence presented in this case clearly shows that 
regardless of when a plea offer was extended to 
Braxley, the District Attorney did not reach a plea 
agreement with Braxley until after the conclusion of 
Bishop’s trial; therefore, Carruthers has no 
application to this case.  

                                                
276 See Barnes v. State, 269 Ga. 345, 359-360 (1998) (“[e]vidence 
concerning the machinations of the criminal justice system 
outside the defendant’s control, such as whether the defendant 
was offered a plea bargain,” is inadmissible); Davis v. State, 
255 Ga. 598, 614 (1986) (“the fact that the defendant had been 
offered an opportunity to plead guilty to the murder in 
exchange for a life sentence” is “irrelevant” as “it does not 
relate to the defendant’s character, prior record, or to the 
circumstances of the offense”); and Mobley v. State, 265 Ga. 
292, 299-300 (1995) (plea offers by defendants are inadmissible 
because opening the door to such testimony would create a 
great potential for inflammatory matters to be injected into the 
sentencing phase which “could lead to the arbitrary imposition 
of a death sentence”). 
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Even if the Court were to find that the State 
extended a plea offer to Braxley prior to the 
conclusion of Bishop’s trial, and even if evidence of 
such an offer was admissible at Bishop’s trial, the 
Court finds that Bishop did not suffer any prejudice 
as a result of the jury not learning about such a plea 
offer. The District Attorney’s statements regarding 
Braxley’s day in court were not improper, as they 
clearly were not aimed at “discrediting the core of” 
Bishop’s “defense,” that Braxley was more culpable 
than Bishop for the crimes at issue; rather, Mr. 
Bright’s statements properly focused the jury’s 
attention on determining Bishop’s guilt and 
sentence, as Bishop, not Braxley, was the defendant 
on trial at that time.277 The jury then decided 
Bishop’s sentence based upon the relevant evidence 
presented by the parties without improperly 
considering the fate of Bishop’s co-defendant, 
Braxley, whose guilt or innocence in this case had 
not yet been determined beyond a reasonable doubt. 
For all these reasons, Bishop’s claim is barred as a 
matter of law, and his Amended Petition on this 
ground is denied. 

 
3. Bishop’s claim that the State of Georgia 

suppressed favorable information during both 
phases of the trial is procedurally defaulted. 
 

                                                
277 Cf. Davis v. Zant, 36 F.3d 1538, 1550 (11th Cir. 1994). 
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Bishop argues in Claim V-2 of his Amended 
Petition and in Claim IV of his Post-Hearing Brief 
that the State of Georgia committed prosecutorial 
misconduct in that it “suppressed information 
favorable to the defense at both phases of the trial,” 
and “took advantage of Mr. Bishop’s ignorance of the 
undisclosed favorable information by arguing to the 
jury that which it knew or should have known to be 
false and/or misleading.”278 Bishop does not 
elaborate on his claim in his Amended Petition by 
pointing to specific favorable evidence in the record 
to support his claim, or otherwise identifying the 
alleged false testimony or witnesses in question, but 
within Claim VI of his Post-Hearing Brief, Bishop 
presents an argument that may be construed as 
suppression of evidence favorable to Bishop, which 
the Court shall discuss below. 

Bishop argues that due to improper influence 
by the State, the jury was not made aware that three 
law enforcement officers involved in the 
investigation of this case, Detective Ricky Horn, 
Deputy Howard Sills and Sheriff William Massee, 
believed Bishop was telling the truth about his 
involvement in the crimes and believed that a life 
sentence would be appropriate in Bishop’s case. The 
evidence shows that prior to Bishop’s trial, defense 
counsel discussed this case with Detective Horn, 
Deputy Sills and Sheriff Massee, and counsel 
learned that the officers believed that Bishop was 
                                                
278 Bishop’s Post-Hearing Brief, 128. 
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telling the truth about his involvement in the 
crimes, that Bishop felt remorse, and that the 
officers likely would not have opposed Bishop 
receiving a sentence of life without parole.279 
Detective Horn, Deputy Sills and Sheriff Massee 
indicated to defense counsel that their opinions were 
“off the record,” to be used in plea negotiations with 
the District Attorney, and that they would not voice 
such opinions on the witness stand at trial.280 

Bishop argues that because these three 
officers stated or implied to defense counsel that 
they would not testify to these opinions at trial, the 
State deprived Bishop of compelling mitigation 
evidence. The Court disagrees, noting that defense 
counsel was actually aware of this evidence prior to 
Bishop’s trial and never even attempted to introduce 
this testimony by examining or cross-examining 
these officers regarding their opinions as to Bishop’s 
candor and/or remorse and/or their thoughts 
regarding his potential punishment. Additionally, 
there is absolutely no evidence of any pressure or 
threats made by the District Attorney or any other 
member of the prosecution team against these law 
enforcement officers causing the officers to feel 

                                                
279 H.T. 104-05, 145-50; P.X. 3 (Affidavit of Richard L. Horn); 
P.X. 4 (Affidavit of Howard Sills); P.X. 123 (Typewritten 
Interview Notes Re: Ricky Horn); P.X. 124 (Typewritten 
Interview Notes Re: Howard Sills); and P.X. 128 (Letter to Fred 
Bright Dated November 30, 1995). 
280 H.T. 215-18. 
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compelled to present false testimony in response to 
any questions by defense counsel on this topic. 

Further, Bishop has failed to show cause and 
prejudice to overcome his default of this claim, as the 
record clearly shows that Bishop’s trial counsel were 
aware of the opinions these law enforcement officers 
held prior to the conclusion of Bishop’s trial, and 
Bishop had ample opportunity to raise this claim in 
his Motion for New Trial or on direct appeal. For 
these reasons, Bishop’s claim is denied.  

To the extent that Bishop is relying on some 
other argument or evidence in support of this claim 
that he has not voiced in his Petition or Post-
Hearing Brief, the Court finds no evidence (either in 
the record for the underlying case or in the record for 
the case at bar) to support such an unvoiced 
argument; therefore, this Court specifically finds 
that Bishop failed to show cause and prejudice to 
overcome his procedural default of any such 
unvoiced argument, and his claim based on such an 
unvoiced argument is denied.  

 
4. Bishop’s claim that the State of Georgia failed 

to disclose benefits or promises extended to 
State witnesses in exchange for their 
testimony is procedurally defaulted. 

 
Bishop argues in Claim V-3 of his Amended 

Petition and in Claim IV of his Post-Hearing Brief 
that the Prosecution “failed to disclose benefits or 
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promises extended to State witnesses in exchange 
for their testimony and allowed its witnesses to 
convey a false impression to the jury, and there is a 
reasonable likelihood that the false impression could 
have affected the jury’s deliberations.”281 Bishop fails 
to specifically name the witness or witnesses to 
whom the benefits or promises were allegedly 
extended, or what false impression was created; 
therefore, the Court shall deny this claim, finding no 
cause and prejudice to overcome Bishop’s default of 
this claim. In the interest of fairness, however, the 
Court has carefully reviewed the record for this case, 
and presumes that Bishop is referring in this claim 
to the State’s witness Joel Jason Arnett, implying 
that the State provided an undisclosed deal to Arnett 
in exchange for his allegedly false testimony. 

Bishop failed to prove that such a deal ever 
existed or that Arnett’s testimony that Braxley 
threatened him at the Hilltop Grill on June 18, 1994 
(when Bishop was actually in jail) was in fact false 
testimony as opposed to mistaken testimony. Mr. 
Bright’s uncontroverted testimony at the hearing in 
this case was that no promise or deal existed 
between the State and Arnett, nor was Arnett 
threatened or coerced in any way to testify.282 
Detective Robert Langford of the Baldwin County 
Sheriff’s Officer presented uncontroverted testimony 
that when he went out to William Braxley’s trailer to 

                                                
281 Bishop’s Post-Hearing Brief, 129. 
282 H.T. 418-419. 
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investigate the Morrison death, Arnett called out to 
him, initiated a conversation with Detective 
Langford, and when the detective approached, 
Arnett said that someone told him that he had killed 
a person behind the Braxley trailer, and he 
mentioned seeing some fresh uprooted dirt in the 
woods behind the trailer.283 The undisputed evidence 
is that Arnett initiated this conversation, and no 
promises or threats were made to him when he did 
so.284 

Bishop has failed to produce credible evidence 
that Arnett was a confidential informant at the time 
of the Bishop’s trial. The Court finds that Mr. 
Webster’s affidavit testimony that Arnett told him 
he was so “afraid of the police he would have to say 
whatever they asked him to save himself [and so he] 
adjusted the story a little bit to make Josh Bishop 
look guilty so that he could stay out of jail” is simply 
not credible.285 Detective Langford testified that 
Arnett was not working as an informant for the 
Baldwin County Sheriff’s Office at the time of 
Morrison’s murder or during Bishop’s trial, and 
Detective Langford denied telling Kenneth Williams 
that he was.286 Andrew West, a detective in the 
Baldwin County Sheriff’s Office at the time of the 
crimes at issue in Bishop’s case, submitted an 

                                                
283 H.T. 430-431. 
284 H.T. 430-432. 
285 H.T. 528-529. 
286 H.T. 432. 
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affidavit in this case stating that while he is familiar 
with Arnett, to the best of his recollection, West 
never used Arnett as a police informant.287 The 
Court finds these officers’ testimony to be more 
credible than the hearsay testimony of Mr. Webster 
and the numerous other individuals who presented 
affidavit testimony concerning hearsay to the effect 
that Arnett was a police informant.288 As there is no 
credible evidence that Arnett was a police informant 
or had any other deal or arrangement with law 
enforcement at time law enforcement was 
investigating the Morrison death up through and 
including Bishop’s trial, it follows that such evidence 
was not improperly suppressed by the State. The 
evidence shows that Arnett’s initial interaction with 
law enforcement regarding this case and his 
subsequent testimony at trial was completely 
voluntary, was not coerced, and was not the result of 
any promise or deal provided by the State of Georgia. 
As such, the Court finds that Defendant has failed to 
show cause and prejudice sufficient to overcome his 
default of this claim and that this claim lacks merit. 
For these reasons, this claim is denied. 

To the extent that Bishop is relying on some 
other argument or evidence in support of this claim 
that he has not voiced in his Petition or Post-

                                                
287 R.X. 7 (Affidavit of Andrew West). 
288 Cf. Chatman v. Mancill, 2006 WL 211999, 4 (Ga. 2006) 
(speculative testimony not based on personal knowledge was 
hearsay, and as such, lacked any probative value). 
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Hearing Brief, the Court finds no evidence (either in 
the record for the underlying case or in the record for 
the case at bar) to support such an unvoiced 
argument; therefore, this Court specifically finds 
that Bishop failed to show cause and prejudice to 
overcome his procedural default of any such 
unvoiced argument, and his claim based on such an 
unvoiced argument is denied.  

 
5. Bishop’s claim that the State of Georgia 

improperly coerced State witnesses is 
procedurally defaulted. 

 
Bishop argues in Claim V-4 of his Amended 

Petition and in Claim IV of his Post-Hearing Brief 
that the Prosecution “engaged in improper coercion 
of State witnesses in order to obtain false and 
misleading testimony and suborned perjury when it 
elicited false testimony from State witnesses at 
trial.”289 Bishop has failed to elaborate on this claim 
by naming the allegedly coerced witnesses or by 
citing the alleged false testimony elicited by the 
State, and after a careful review of the record, the 
Court finds no evidence of improper coercion of State 
witnesses or false testimony elicited by the State at 
the trial; therefore, the Court shall deny this claim, 
finding no cause and prejudice to overcome Bishop’s 
default of this claim. 

                                                
289 Bishop’s Post-Hearing Brief, 129. 
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6. Bishop’s claim that the State of Georgia 

presented false testimony in pretrial and trial 
proceedings is procedurally defaulted. 

 
Bishop argues in Claim V-6 of his Amended 

Petition and in Claim IV of his Post-Hearing Brief 
that the Prosecution “knowingly or negligently 
presented false testimony in pretrial and trial 
proceedings,” and that “regardless of whether the 
State knew or should have known that it was 
presenting false evidence, the mere presentation of 
such evidence and the jury’s reliance upon such 
evidence at both phases of the trial deprived Mr. 
Bishop of due process.”290 Bishop does not name the 
witness who presented the allegedly false testimony 
at the trial, but upon a careful review of the record, 
the Court presumes that Bishop is referring to the 
trial testimony of Joel Jason Arnett, who testified 
that Bishop threatened him at the Hilltop Grill on 
June 18, 1994 when, in fact, Bishop was in jail on 
that date. 

Bishop has failed to show cause and prejudice 
to overcome his default of this claim with regard to 
the trial testimony Arnett, as Bishop has failed to 
show that Arnett's trial testimony was, in fact, false 
as opposed to mistaken, and that the State knew 
that his testimony was false at the time they 

                                                
290 Bishop’s Post-Hearing Brief, 129-130. 



App. 152 
 

 
 
 

 

presented it as required for the granting of relief on 
this ground.291 The lack of prejudice is further 
demonstrated by the fact that Mr. Arnett’s incorrect 
testimony regarding this issue was corrected prior to 
the conclusion of trial by the testimony of Deputy 
Sills, who testified that Bishop was in jail on June 
18, 1994, so he could not have been at the Hilltop 
Grill on that date as alleged by Arnett, as well as the 
testimony of Daphne Knowles, who testified that she 
saw Arnett and Braxley at the Hilltop Grill on June 
18th, but did not see Bishop there.292 For these 
reasons, Bishop’s claim on this ground is denied. 

To the extent that Bishop is relying on some 
other argument or evidence in support of this claim 
that he has not voiced this argument in his Petition 
or Post-Hearing Brief, the Court finds no evidence 
(either in the record for the underlying case or in the 
record for the case at bar) to support such an 
unvoiced argument; therefore, this Court specifically 
finds that Bishop failed to show cause and prejudice 
to overcome his procedural default of any such 
unvoiced argument, and his claim based on such an 
unvoiced argument is denied. 

 

                                                
291 See Smith v. Kemp, 251 Ga. 350, 357 (1983). 
292 Smith v. Zant, 250 Ga. 645, 652 (1983) (reversal warranted 
only where presentation of knowing, false evidence allowed “to 
stand uncorrected”). 
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7. Bishop’s claim that the State of Georgia 
improperly used its peremptory strikes is 
procedurally defaulted. 

 
Bishop argues in Claim V-7 of his Amended 

Petition and Claim IV of his Post-Hearing Brief that 
the State “improperly used its peremptory strikes to 
systematically exclude jurors on the basis of race 
and/or gender.” Bishop has failed to show cause and 
prejudice to overcome his default of his claim 
regarding any of the State’s strikes. Furthermore, 
the Court finds no evidence in the record for the 
underlying case or in the record for the case at bar to 
support such a claim, even if it were not defaulted. 
For these reasons, this claim is denied. 

 
D. Bishop’s claims of juror misconduct are 

procedurally defaulted. 

 
1. Bishop’s claim that bailiffs, deputies and/or 

other State agents improperly interacted 
with jurors is procedurally defaulted. 

 
Bishop argues in Claim V-11 of his Amended 

Petition that the jury bailiffs and/or sheriff’s 
deputies or other State agents engaged in improper 
communications with jurors. Bishop does not 
elaborate further on this beyond mentioning 
“improper communication with third parties” and 
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“jury bailiffs” within Claim V of his Post-Hearing 
Brief. Upon a thorough review of the record for this 
case, the Court finds no evidence of improper 
communications or other interactions with the jury 
by any Court official or employee, and so Bishop's 
claim on this ground shall be denied for that reason. 
In an abundance of caution however, the Court shall 
address a particular incident during the trial of this 
case, which the Court presumes is the “misconduct” 
to which Bishop refers. 

During the sentencing phase of the trial, Mr. 
Bellury stated in his place to the Court that he and 
Bishop had observed Officer Herbert Cornett of the 
Milledgeville Police Department speaking to jurors 
on two occasions, and he moved for a mistrial based 
on this alleged misconduct.293 Mr. Bellury also noted 
that two bailiffs were present and observing this 
interaction during the second occasion.294 The officer 
in question, Herbert Cornett, testified outside the 
presence of the jury that he spoke to the two jurors 
in question, ultimately identified as Juror David 
Griswold and Juror Mack Ward, about their 
recognizing each other as members in a local 
Masonic Lodge, just to say hello.295 Officer Cornett 
did not even know the jurors' names, and he denied 
speaking with any other jurors at any other time.296 

                                                
293 T.T. 2447-48.  
294 T.T. 2448. 
295 T.T. 2450-52. 
296 T.T. 2452. 
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A deputy, Steve McDade was present during this 
interaction and testified that it was a brief 
discussion concerning Officer Cornett's owing dues 
in the Masonic Lodge.297 Mr. Griswold testified that 
he didn't know Officer Cornett's name, but 
recognized him as a fellow Lodge Member, and that 
they had a brief discussion about needing to pay 
Lodge dues.298 Mr. Griswold testified that his 
knowing Officer Cornett would not keep him from 
making a fair and impartial decision in the case.299 
After Mr. Griswold had left the courtroom, Bishop 
expressly consented to Mr. Griswold's remaining on 
the case and did not move for him to be removed 
from the jury.300 

Mr. Mack Ward, an alternate juror, also 
testified about the discussion with Officer Cornett 
and Mr. Griswold, confirming that it was about the 
Lodge membership.301 He also stated that he did not 
personally know Officer Cornett's name, but had 
simply recognized him as a fellow Lodge member.302 
Mr. Ward affirmed that his encounter with Officer 
Cornett would not affect his impartiality as a 
juror.303 Bishop again expressly affirmed that he had 
no objection to Mr. Ward remaining an alternate 
                                                
297 T.T. 2452-2456. 
298 T.T. 2459-60. 
299 T.T. 2460. 
300 T.T. 2461-62. 
301 T.T. 2463-64. 
302 T.T. 2464. 
303 T.T. 2464-65. 
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juror and did not move for his removal from the 
case.304 

Based on the discrepancy between Officer 
Cornett’ s testimony (just a brief greeting) and 
Deputy McDade's testimony (discussion about dues 
being owed), the trial court ruled that although there 
was no misconduct on the part of the State, Officer 
Cornett would be prohibited from testifying in the 
case due to his contact with the jurors.305 The court 
offered to excuse the juror and alternate juror in 
question, but Bishop refused this offer.306 The court 
denied Bishop’s motion for a mistrial, admonished 
the attorneys to ensure that their witnesses did not 
speak to any jurors, and also reminded the jurors to 
refrain from conversation with non-jurors.307 The 
record for this case contains no further reports of 
improper communication between jurors and non-
jurors. Bishop has failed to show cause and prejudice 
to overcome his default of his claim regarding Officer 
Cornett’s interaction with the jurors during the trial 
of this case, and so this claim is denied. 

With respect to Bishop’s reference to improper 
communications between the bailiffs and jurors, 
there is no evidence to support this claim, nor is 
there any evidence or cause and prejudice to 
overcome Bishop's procedural default of this claim. 

                                                
304 T.T. 2465. 
305 T.T. 2456. 
306 T.T. 2466-67. 
307 T.T. 2456, 2468. 
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The lack of cause and prejudice is further shown by 
the affidavits of bailiffs Ruby Harris and Julia 
Hartry and deputy Shane Gladin stating that the 
bailiffs followed the trial court’s instructions and 
that no bailiff had improper communications with 
the jury about the substance of this case during the 
course of trial.308 

To the extent that Bishop is relying on some 
other argument or evidence in support of this claim 
that he has not voiced this argument in his Petition 
or Post-Hearing Brief, the Court finds no evidence 
(either in the record for the underlying case or in the 
record for the case at bar) to support such an 
unvoiced argument; therefore, this Court specifically 
finds that Bishop failed to show cause and prejudice 
to overcome his procedural default of any such 
unvoiced argument, and his claim based on such an 
unvoiced argument is denied. 

 
2. Bishop’s claim that some jurors refused to 

deliberate is procedurally defaulted. 
 

Bishop argues in Claim VI of his Amended 
Petition and Claim V of his Post-Hearing Brief that 
misconduct on the part of the jurors violated 
Bishop's constitutional rights in that some of the 
jurors refused to deliberate during the penalty phase 
and/or to engage with other jurors. In support of his 
                                                
308 See R.X. 4 (Affidavit of Ruby Harris); P.X. 5 (Affidavit of 
Julia Hatry); and P.X. 6 (Affidavit of Shane Gladin). 
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claim, Bishop submitted the affidavit of Juror 
Foston, who testified that during deliberation, there 
were two jurors who refused to deliberate after 
deciding in favor of death and they “folded their 
arms and turned away and acted very childishly.”309 
Foston said that he ultimately voted for the death 
penalty because “it was clear that the two jurors 
would never change their minds and we just got 
tired.”310 Foston did not name the two jurors who 
allegedly refused to deliberate, nor did he provide 
any description of those jurors so that the jurors 
might be identified by the Court or counsel. 
Additionally, Foston did not elaborate on whether or 
not the two jurors in question participated at all in 
the nine and one-half hour deliberation period 
during the sentencing phase of this case, and if so, 
how long they participated. After careful 
consideration of the record for this case, the Court 
finds that Bishop has failed to show cause and 
prejudice to overcome his default of this claim, and 
so it is denied. 

 
3. Bishop’s claims regarding other alleged juror 

misconduct are procedurally defaulted. 
 

Bishop also argues in Claim VI of his 
Amended Petition and Claim V of his Post-Hearing 
Brief that misconduct on the part of the jurors 
                                                
309 P.X. 28. 
310 P.X. 28. 
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violated Bishop’s constitutional rights including, but 
“not limited to improper consideration of matters 
extraneous to the trial, improper racial attitudes 
which infected the deliberations of the jury, false or 
misleading responses of jurors on voir dire, improper 
exposure to the prejudicial opinions of third 
parties…[and] improper ex parte communications 
with the trial judge. Bishop has failed to elaborate 
on these blanket claims in his Post-Hearing Brief by 
pointing to specific evidence in support of these 
claims. In the interest of fairness, the Court has 
carefully reviewed the record in search of evidence to 
support Bishop’s claims; however, the Court finds 
none. The affidavits of the jurors filed in this case do 
not support the granting of habeas relief, as the 
jurors’ allegations constitute speculation regarding 
the mental processes of other, unnamed jurors, or 
merely serve to second-guess their decision 
concerning Bishop’s sentence.311 Additionally, the 
Court finds that Juror Dixon’s testimony does not 
serve as adequate support for Bishop’s claim that the 
jurors relied on extrajudicial information in making 
their sentencing determination or that juror notes 
were not properly responded to by the trial court.312 
                                                
311 See P.X. 28 (Affidavit of Jeremy Foston); P.X. 26 (Affidavit of 
Jackie Dixon); P.X. 30 (Affidavit of Jim Ray); P.X. 31 (Affidavit 
of Edward Butler); and P.X. 29 (Affidavit of George Hobbs). 
312 See P.X. 28 (Affidavit of Jeremy Foston); and P.X. 26 
(Affidavit of Jackie Dixon). With respect to the footnote 
accompanying Claim VIII of Bishop’s Amended Petition, 
wherein Bishop asserts that counsel were ineffective for failing 
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In conclusion, the Court finds that Bishop has failed 
to show cause and prejudice to overcome his default 
of these claims, and for these reasons his claims 
shall be denied. 

 
E. Bishop’s claim that the combination of 

procedural and substantive errors 
during his trial merit habeas relief is 
procedurally defaulted. 

 
Bishop argues in Claim VIII (erroneously 

enumerated as Claim XIII) of his Amended Petition 
and Claim VI of his Post-Hearing Brief "that his trial 
was fraught with procedural and substantive errors, 
which cannot be harmless when viewed as a whole 
since the combination of errors deprived him of the 
fundamentally fair trial guaranteed under the Fifth, 
Sixth, Eighth, and Fourteenth Amendments and the 
analogous provisions of the Georgia Constitution."313 
This Court finds that Bishop failed to establish cause 
and prejudice to overcome his procedural default of 
this claim. Further, the Court notes this claim lacks 
merit, as a habeas claim based on cumulative error 
“is not recognized in Georgia courts.”314 For these 
reasons, this claim is denied. 
                                                                                                
to raise these errors on direct appeal, this Court finds that 
Bishop failed to show deficient performance by counsel or that 
he was prejudiced thereby, and so such claim is denied 
313 Bishop’s Post-Hearing Brief, 132. 
314 Head v. Thomason, 276 Ga. 434, 441 (2003). 
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F. Bishop’s claim that he was sentenced 

to death because of his race is 
procedurally defaulted. 

 
Bishop argues in Claim IX (erroneously 

enumerated as Claim XIII) of his Amended Petition 
and Claim VII of his Post-Hearing Brief that he "was 
sentenced to death because of his race in violation of 
the Eighth and Fourteenth Amendments, analogous 
provisions of the Georgia Constitution and 
McCleskey v. Kemp, 481 U.S. 279(1987).”315 Bishop 
makes the following argument in support of this 
claim: 

[u]pon information and belief, the State 
refused to offer Mr. Bishop, a white defendant, an 
opportunity to accept a sentence less than death as a 
result of Mr. Bishop’s race following its decision to 
seek the death penalty on African-American 
defendant, Wayne Holsey, who had allegedly killed a 
white deputy sheriff. As a result of political pressure 
on the state to appear “color blind” in its selection of 
cases for the death penalty, the State refused to 
plead Mr. Bishop's case when it would have 
otherwise. Mr. Bishop’s death sentence was thus 
obtained as a result of improper racial 
considerations in violation of the Eight and 
Fourteenth Amendments of the United States 

                                                
315 Bishop’s Post-Hearing Brief, 136. 
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Constitution and analogous provisions of the Georgia 
Constitution.316 

The Court finds that Bishop has failed to 
establish cause and prejudice to overcome his 
procedural default of this claim as Bishop has failed 
to present credible evidence to support his 
speculative allegation that the District Attorney, Mr. 
Bright, acted with discriminatory purpose in 
deciding to seek the death penalty in his case.317 

The only evidence Bishop has provided in 
support of his claim is defense counsel’s speculation 
that because around the time of the Morrison and 
Willis murders, an African-American defendant was 
charged with the murder of a white deputy sheriff 
(and Mr. Bright made it clear that he intended to 
seek the death penalty in that case) and because 
there was allegedly a local history of seeking the 
death penalty disproportionately against black 
defendants, Mr. Bright was likely motivated to seek 
the death penalty in Bishop’s case because Bishop is 
white (i.e., so that Mr. Bright would not appear to be 
racially motivated against the African-American 
charged with the murder of the deputy sheriff).318 In 
                                                
316 Bishop’s Post-Hearing Brief, 136. 
317 See Rower v. State, 264 Ga. 323, 323-324 (1994) (citation 
omitted) (to prevail in this claim, a defendant “must prove that 
the decision makes in his case acted with discriminatory 
purpose” by offering “evidence specific to his own case that 
would support an inference that racial considerations played a 
part [in the decision to seek the death penalty against him].”). 
318 H.T. 162-63. 
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contrast to Mr. Bellury’s request not to seek the 
death penalty in any case, he looks at all facts and 
circumstances in the case in light of applicable legal 
authority and speaks to several people involved in 
the case, including law enforcement, victims’ family 
members and his own coworkers; however, Mr. 
Bright never indicated that a defendant's race or the 
race of a victim was ever a factor in his decision 
whether or not to seek the death penalty in any 
given case.319 

Bishop has failed to show cause and prejudice 
to overcome his default of his claim that the State of 
Georgia was racially motivated in seeking the death 
penalty in Bishop’s case. Furthermore, the Court 
finds no evidence in the record for the underlying 
case or in the record for the case at bar to support 
such a claim, even if it were not defaulted. For these 
reasons, this claim is denied. 

 
III. NON-COGNIZABLE CLAIM 

 
A. Bishop’s claim that he was denied his 

constitutional right to the effective 
assistance of a mental health expert is 
non-cognizable. 

 
Within Claim VII of his Amended Petition, 

Bishop alleges that the mental health expert 
                                                
319 P.X. 53 (Deposition of Frederic D. Bright), p. 50-58. 
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retrained by his trial counsel did not perform a 
competent mental evaluation, thereby violating his 
right to competent expert psychiatric assistance 
guaranteed by the Fifth, Sixth, Eight and 
Fourteenth Amendments to the United States 
Constitution and the analogous provisions of the 
Georgia Constitution.320 Specifically, Bishop alleges 
that the defense expert was not provided with 
adequate background information and that he failed 
“to perform a comprehensive battery of 
neuropsychological tests (part of any competent 
mental health evaluation) which would have 
conclusively revealed the presence of substantial 
organic brain damage or other neurological 
impairments. Had these impairments been detected 
and presented to the jury, there is a reasonable 
probability that the outcome of either phase of trial 
would have been different.”321 Bishop fails to provide 
additional argument or specific citations to evidence 
in support of this claim within his Post-Hearing 
Brief. 

This Court finds that this claim is not 
cognizable in the above-styled habeas action filed 
pursuant to O.C.G.A. § 9-14-41 et seq. By its very 
terms, as set forth in O.C.G.A. § 9-14-42(a), 
Georgia's habeas corpus statute applies only to an 

                                                
320 Amended Petition, 35, citing Ake v. Oklahoma, 470 U.S. 68 
(1985); Curry v. Zant, 258 Ga. 527 (1988); and Turpin v. 
Bennett, 270 Ga. 584 (1999). 
321 Amended Petition, 36. 
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action filed by “any person imprisoned by virtue of a 
sentence imposed by a state court of record who 
asserts that in the proceedings which resulted in his 
conviction there was a substantial denial of his 
rights under the Constitution of the United States or 
of this State.” Relevant legal authority is clear that a 
defendant has no constitutional right to the effective 
assistance of a mental health expert.322 For this 
reason, Bishop’s claim is non-cognizable and is 
denied. 

 
IV. INEFFECTIVE ASSISTANCE OF 

COUNSEL CLAIMS 
 

Standard of Review 
 
 Within Claim I of his original Petition for Writ 
of Habeas Corpus and Claim II of his Amended 
Petition for Writ of Habeas Corpus, Bishop argues 
that he was deprived of effective assistance of 
counsel in violation of the Sixth, Eight and 
Fourteenth Amendments to the United States 
Constitution and analogous provisions of the Georgia 
                                                
322 Turpin v. Bennett, 270 Ga. 584 (1999). See also Clisby v. 
Jones, 907 F.3d 1047, 1050 (11th Cir. 1990) (“nothing in Ake 
obligates the state to provide” a mental health expert “who 
cannot commit malpractice;” “[t]he burden on the state to 
provide a properly qualified” expert [who is licensed and who 
has had the proper education and training] is not too high, but 
to burden the state with legal responsibility for the errors…of 
properly qualified” mental health experts is too great). 
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Constitution. Pursuant to the landmark United 
States Supreme Court opinion in Strickland v. 
Washington, to persevere on a claim of ineffective 
assistance of counsel, a defendant “must show both 
that counsel’s performance was deficient and that 
the deficient performance prejudiced the defense. 
Unless a defendant makes both showings, it cannot 
be said that the conviction resulted from a 
breakdown in the adversary process that renders the 
result unreliable.”323 The standard for evaluating an 
ineffective assistance of counsel claim pursuant to 
the Constitution of the State of Georgia is 
substantially the same as that used in evaluating 
such a claim made pursuant to the United States 
Constitution.324 
 The Strickland Court noted that “a court must 
indulge a strong presumption that counsel’s conduct 
falls within the wide range of reasonable 
professional assistance; that is, the defendant must 
overcome the presumption that, under the 
circumstances, the challenged action ‘might be 
considered sound trial strategy.’”325 In fact, “[i]n 
absence of testimony to the contrary, counsel’s 
actions are presumed to be strategic [cit. omitted], 

                                                
323 Strickland v. Washington, 466 U.S. 668, 687 (1984). 
324 See, e.g., Brogdon v. State, 255 Ga. 64, 67-8 (1985); and 
Smith v. Francis, 253 Ga. 782, 783 (1985).  
325 Strickland, 466 U.S. at 689. See also, Johnson v. State, 260 
Ga. App. 413, 418 (2003), citing Chapman v. State, 273 Ga. 348, 
350 (2001). 
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and strongly presumed to fall within the wide range 
of reasonable professional assistance. [cit. omitted] 
‘It is extremely difficult to overcome this 
presumption’ where counsel does not testify.”326 
 Only if “the tactical decisions are so patently 
unreasonable that no competent attorney would 
have chosen them would there be grounds for finding 
deficient performance.”327 In assessing effectiveness, 
the court must be mindful that “an attorney’s 
judgment need not necessarily be right, so long as it 
is reasonable.”328 The law is clear that "the fact that 
the trial counsel chose to try the case in the manner 
in which it was tried and made certain difficult 
decisions regarding the defense tactics to be 
employed with which appellant and his present 
counsel now disagree, does not require a finding that 
the representation below was so inadequate as to 
amount to a denial of effective assistance of 
counsel.”329 The habeas court shall examine trial 
counsel's decisions “in light of the circumstances 

                                                
326 Chatman v. Mancill, 2006 WL 211999, 4 (Ga. 2006), quoting 
Morgan v. State, 275 Ga. 222, 227 (2002). 
327 Kilpatrick v. State, 252 Ga. App. 900, 902 (2001), citing 
Mack v. State, 242 Ga. App. 256, 258 (2000). 
328 Adkinson v. State, 245 Ga. App. 178, 180 (2000), quoting 
United States v. McGill, 11 F.3d 223, 227 (1993). 
329 Van Alstine v. State, 263 Ga. 1, 4-5 (1993), citing Solomon v. 
State, 247 Ga. 27, 29 (1981). 
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existing at the time of trial rather than in 
hindsight.”330  

Upon finding that trial counsel's performance 
was deficient, the habeas court must then determine 
whether prejudice resulted therefrom.331 A habeas 
court may find that “a petitioner has suffered actual 
prejudice only where ‘there is a reasonable 
probability (i.e., a probability sufficient to undermine 
confidence in the outcome) that, but for counsel's 
unprofessional errors, the result of the proceeding 
would have been different.’”332 The evaluation of 
performance and prejudice involves mixed questions 
of law and fact.333 

In light of the above-described legal authority, 
the Court has addressed trial counsel’s performance 
as a whole, finding that Bishop has failed to meet his 
burden of proof with regard to any of his ineffective 
assistance of counsel claims specifically enumerated 
in his Amended Petition and Post-Hearing Brief, or 
in any of his ancillary claims raised within footnotes 
in Bishop's Amended Petition and Post-Hearing 
Brie£ The Court shall address all such claims below. 

 
                                                
330 Schofield v. Gulley, 279 Ga. 413, 413 (2005). See also 
Kilpatrick v. State, 252 Ga. App. 900, 902 (2001); and Slade v. 
State, 270 Ga. 305, 307 (1998). 
331 Strickland, 466 U.S. at 687. See, e.g., Head v. Hill, 277 Ga. 
at 266; and Smith v. Francis, 253 Ga. at 783-84. 
332 Head v. Hill, 277 Ga. at 266, citing Smith v. Francis, 253 
Ga. at 783. 
333 Head v. Hill, 277 Ga. at 266. 
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A. In general, trial counsel’s 
performance was reasonable and was 
not deficient. 

 
Bishop was represented prior to and during 

the trial of the underlying case by licensed attorneys 
Brian Combs and Reginald Bellury. The record for 
this case shows that Mr. Combs, who acted as lead 
counsel in the underlying case, had previously 
handled several criminal felony cases and trials at 
the time he was appointed to represent Bishop.334 
Mr. Bellury, who served as co-counsel in the 
underlying case, had a large amount of felony 
criminal trial experience, having served as counsel 
in at least ten murder cases and five death penalty 
cases.335 The two attorneys divided responsibilities 
for Bishop’s case, with Mr. Bellury being in charge of 
preparing for the guilt-innocence phase, and Mr. 
Combs being in charge of preparing for the 
sentencing phase (mitigation case); however, the 
preparation of these two portions of the case 
“overlapped quite a bit.”336 

Throughout their appointment on this case 
and preparation for trial, Mr. Combs and Mr. 
Bellury spoke frequently with each other, discussing 
what they had learned in their respective 

                                                
334 H.T. 179. 
335 H.T. 88, 120-121. 
336 H.T. 88-89, 142, 186. 
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investigations, as well as case strategy.337 Counsel 
also contacted and consulted with an expert death 
penalty defense attorney working for the Southern 
Center for Human Rights, Palmer Singleton, as well 
as members of his staff, on several occasions prior to 
the trial of the underlying case.338 Counsel also 
communicated with the Georgia Resource Center 
and the Multi-County Defender's Office (which did 
not assist on Bishop’s case because of existing 
relationship with Braxley).339 Mr. Singleton was very 
helpful to defense counsel as they prepared and 
argued motions and selected expert witnesses and an 
investigator.340 Counsel also met with several 
respected, experienced, local criminal defense 
attorneys to discuss the case in general and to get 
their input on themes and theories.341 

Counsel met with Bishop numerous times, 
and communicated with him extensively.342 Bishop 
was cooperative and provided his defense team 
information that was relevant and led to exploration 
of various avenues of defense for both the 
guilt/innocence and penalty phases of the trial.343 

Based on a review of the evidence, defense 
counsel took the position that Bishop was likely to be 
                                                
337 H.T. 123, 187, 195. 
338 H.T. 180-186. 
339 H.T. 180-186, R.X. 26. 
340 H.T. 184-86. 
341 H.T. 181-83. 
342 H.T. 89-91, 143. 
343 H.T. 89-91, 146-47, 220. 
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convicted of felony murder at the least, and so they 
directed their efforts towards mitigation evidence 
and evidence that Bishop was less culpable than 
Braxley.344 Mr. Bellury testified that based on 
Bishop's inculpatory statements, his remorse, 
Bishop's ultimate cooperation with law enforcement, 
the age difference between Bishop and Braxley, the 
fact that all participants were using drugs and 
alcohol at the time of the crimes, and the fact that 
Bishop had a terrible upbringing, with Bishop's 
permission, Mr. Bellury informed the District 
Attorney that Bishop was willing to enter a plea of 
guilty in exchange for a sentence of life without 
parole.345 The District Attorney rejected this offer 
approximately one month prior to the 
commencement of the trial of this case.346 

In preparation for the trial of Bishop’s case, 
the defense team obtained and reviewed copies of all 
of the police reports and lab reports, and obtained 
and reviewed copies of police witness statements, 
transcriptions thereof, and statement summaries.347 
Counsel also attempted to interview all of the 
witnesses on the State’s witness list and to obtain 
impeachment evidence regarding these witnesses, 

                                                
344 H.T. 143. 
345 H.T. 92-96, 145, 152-55, 221-222. 
346 H.T. 97, 160, 222; P.X. 53 (Deposition of Frederic Bright), p. 
103-105. 
347 H.T. 119-120, 200-202; R.X. 34-40; R.X. 52-53. 
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including criminal histories.348 If a member of the 
defense team spoke with a given State Witness and 
learned that their anticipated testimony was 
duplicative of others who would testify at trial, 
counsel chose not to subpoena those witnesses to 
testify at trial unless doing so was part of the 
defense’s specific strategy.349 Counsel filed and 
argued numerous pretrial motions, specifically 
detailed in the “Procedural History - Pretrial 
Matters” portion of this Final Order, above. 

To assist with their investigation of this case, 
counsel moved the trial court for and received an 
order granting funds to hire Jordan Dayan, an 
experienced criminal defense investigator, who had 
assisted with the investigation of eleven death 
penalty cases prior to Bishop’s.350 Counsel regularly 
spoke with Mr. Dayan throughout his work on this 
case.351 Mr. Dayan met with Bishop regularly, 
“many, many times.”352 Counsel choose not to use 
their limited funds to hire an independent medical 
examiner, forensic crime scene expert or blood 

                                                
348 See H.T. 125, 143, 193; R.X. 54 (Handwritten Notes on 
Bennie Aycock and Medical Records on Bennie Aycock, from 
Trial Attorney File); and R.X. 117 (File Entitled Certified 
Copies of Sentences of Prosecution Witnesses, from Trial 
Attorney File). 
349 125-126, 194. 
350 H.T. 112, 125, 144; P.X. 152 (Documents from Jordan 
Dayan’s File).  
351 H.T. 112, 125, 144; P.X. 152. 
352 H.T. 220.  
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spatter expert, choosing instead to use the State-
provided funds for an investigator or expert witness 
concerning Defendant’s mental health issues.353 The 
defense team chose to retain a psychologist, Dr. Alan 
Williams, and a psychiatrist, Dr. Thomas Brown, to 
evaluate Bishop’s intellectual, mental and emotional 
status, and both doctors reported to counsel 
regarding their evaluation of Bishop in light of his 
medical and social history.354 Mr. Combs ultimately 
spent over six thousand dollars of his own money on 
Bishop's case, when the State-provided funds proved 
to be insufficient.355 

While preparing Bishop’s defense, Counsel 
investigated Braxley’s background, and learned that 
he had a criminal history and potential for 
violence.356 It was defense counsel's position that 
Braxley was more culpable than Bishop for the 
crimes at issue for several reasons, including, but 

                                                
353 H.T. 123-124, 184-189, 204-05. 
354 P.X. 132 (Typewritten Interview Notes, Re: Dr. Brown); 133 
(Letter from Thomas Brown RE: MMPI); P.X. 123 (Alan 
Williams, Ph.D., Physiological Evaluation); R.X. 66 (File 
Entitled Dr. Thomas Brown/Dr. Williams, from Trial Attorney 
File); and R.X. 67 (File Entitled Dr. Tom Brown, from Trial 
Attorney File). 
355 H.T. 124, 175.  
356 H.T. 107; R.X. 131 (File Entitled Mark Braxley, from Trial 
Attorney File); R.X. 132 (Mark Braxleys Jail Records, from 
Trial Attorney File); and R.X. 139 (Typewritten Notes on Mark 
Braxley’s Motives, from Trial Attorney File). 
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not limited to, Braxley’s violent history, his age (he 
is approximately fifteen years older than Bishop).357 

With respect to the sentencing phase, Counsel 
also decided to employ a relative culpability strategy 
regarding the non-statutory aggravating 
circumstance evidence of Ricky Willis' murder, given 
Bishop's statement that although he did beat Willis, 
Braxley ultimately slit Willis’ throat, which caused 
his death. Counsel supported this theory not only 
with Bishop’s statement, but with evidence that 
Braxley's girlfriend, Sylvia Stiles, and her son, 
Stephen, had seen Braxley with a knife similar to 
the instrument used to slit Willis' throat in the days 
after Willis' murder.358 

Counsel also presented the testimony of 
numerous witnesses as mitigation evidence in an 
attempt to convince the jury to vote for a sentence 
less than death. To locate this additional evidence, 
Mr. Bellury obtained a life history from Bishop, and 
spoke “extensively” with Bishop's mother and 
brother, meeting with each of them several times 
before trial.359 Counsel also spoke with Bishop’s 
aunt, Mary Bass, on several occasions, but he 
ultimately decided not to call her as a witness 
because Mr. Combs and Mr. Bellury decided that 

                                                
357 H.T. 93-94, 143-145. 
358 H.T. 99, R.X. 152 (Documents from Jordan Dayan’s File, 
from Trial Attorney File). 
359 H.T. 155, 197, 205, R.X. 47 (Notes Entitled “Background,” 
From Trial Attorney File). 
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Carolyn Bishop had been a very effective witness, 
leaving the case at a “high point emotionally,” and 
that calling Ms. Bass at that point would be 
"counterproductive.”360 Counsel tried diligently to 
speak with everyone whose name Bishop provided, 
including the individuals Bishop identified as his 
friends.361 Unfortunately, the defense team was 
unable to locate some of these witnesses despite 
their efforts; as Investigator Dylan testified, “[w]e 
had a hard time getting in touch with any of Bishop’s 
friends.”362 

In furtherance of mitigation, counsel also 
obtained and reviewed copies of Bishop’s school 
records and records concerning Bishop's family held 
by the local Department of Family and Children's 
Services (“DFACS”).363 The DFACS records included 
a case history on Bishop’s family, intake studies on 
Bishop and Bishop’s prior psychological 

                                                
360 H.T. 168, 205-06 R.X. 55 (File Entitled Mary Bass from Trial 
Attorney File). See also P.X. 50, Appendix 4 (Mr. Dayan’s notes 
detailing an interview with Ms. Bass in which she “was 
practically bouncing off the walls…could not keep on any 
subject for long…says she had homicidal feelings towards her 
daughter’s live in boyfriend” and giving descriptions of Bishop 
and his upbringing that are consistent with and cumulative of 
the testimony presented by other witnesses, such as Carolyn, 
Michael Bishop and the DFACS employees). 
361 H.T. 197. 
362 H.T. 250. 
363 Defendant’s Exhibit 3.  
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evaluations.364 Members of the defense team also 
spoke with many of Bishop’s former DFACS 
caseworkers, foster parents, administrators and 
employees of the Methodist Children's Group Home 
and the Hephzibah Home where Bishop was placed 
as a juvenile, and some of Bishop’s former 
teachers.365 

Counsel ultimately called many of these 
witnesses to testify in mitigation of sentence, the 
substance of their testimony having been 
summarized by the Court in the “Findings of Fact - 
Sentencing Phase” portion of this Final Order, 
above. Defense counsel testified that during the 
presentation of this mitigation evidence, “[t]here 
wasn't a dry eye in the house.”366 However, after 
approximately nine and one-half hours of 
deliberations, the jurors ultimately reached a 
unanimous decision to sentence Bishop to death. 

During Bishop’s trial, Mr. Combs and Mr. 
Bellury understood and expected that Braxley also 

                                                
364 See Defendant’s Exhibit 3, R.X. 120-130; R.X. 152 
(Documents from Jordan Dayan’s File, from Trial Attorney 
File). 
365 See R.X. 152 (reflecting interviews of caseworkers Angela 
Prosser, Ida Hart Freeman, and Lucy Stewart; Methodist 
Home employees and administrators Jeff Lawrence, Steve 
Rumsford, Melia Halley and Mark Rile; foster parents Mr. and 
Mrs. Weldon Brookins and Roy and Julia Thigpen; Joe and 
Shirley Neiman of the Hephzibah Home; and former teachers 
Virginia McDuffie and Cathy Riley; among others). 
366 H.T. 102. 



App. 177 
 

 
 
 

 

would be tried by a jury and that the State would 
seek the death penalty in his case; after the 
conclusion of Bishop’s trial, defense counsel learned 
that Braxley would be entering a plea of guilty in 
exchange for a life sentence.367 Braxley’s entry of a 
negotiated plea of guilty was a main part of defense 
counsel's argument in Bishop’s Motion for New Trial, 
which the trial court denied. 

In light of the above-described facts and after 
careful consideration of the record for Bishop’s trial 
and the record for this case, the Court rejects all of 
Bishop’s ineffective assistance of counsel claims, as 
the Court finds that Mr. Combs and Mr. Bellury's 
diligent investigation, preparation and presentation 
of Bishop's case constituted reasonable and effective 
assistance of counsel. Nevertheless, in the interest of 
fairness, the Court shall specifically address each of 
Bishop’s enumerated ineffective assistance of 
counsel claims below, making every attempt to 
address the claims in the order they were set forth in 
Claim II of Bishop’s Amended Petition. 

 
B. Claims II(a), II(d), II(e), II(w), II(x), 

II(v), II(z), II(xx), II(yyy) and II(zzz) of 
Bishop’s Amended Petition are 
denied. 

 

                                                
367 H.T. 99-100, 103. 
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Within Claims II(a) and II(d), II(e) and II(xx) 
of his Amended Petition, Bishop argues that trial 
counsel acted ineffectively for failing to conduct an 
adequate pretrial investigation into the State's case 
and defenses available to Mr. Bishop, including the 
pharmacological, psychological, physical and 
neurological defenses affecting Mr. Bishop's mental 
state and intelligence before, during and after his 
participation in the murder for which he was 
charged, and which would disprove intent and 
malice concerning the Morrison and Willis deaths, 
and for failing to interview or call witnesses who 
could support such defenses. In Claims II(w), II(x), 
II(y), II(z), II(yyy) and II(zzz) of his Amended 
Petition, Bishop presents the related arguments that 
trial counsel was ineffective for failing to retain the 
services of a competent mental health expert, for 
failing to gather, review and provide Bishop's entire 
medical and mental history and any other relevant 
background materials to Dr. Williams and Dr. 
Brown, by failing to interview mental health 
professionals who had evaluated Bishop in the past, 
and by failing to ensure that Bishop had appropriate 
diagnostic testing performed by competent experts. 
These claims lack merit. 

The evidence presented in this case shows 
that trial counsel retained licensed Georgia 
psychologist Dr. Alan Williams, an Associate 
Professor of Psychiatry and Pediatrics at Mercer 
University, and Chief of the Psychology Division, as 
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well as licensed North Carolina psychiatrist Dr. 
Thomas Brown, a specialist in forensic psychiatry 
and drug and alcohol treatment, to evaluate Bishop's 
intellectual, mental and emotional status in 
preparation for trial. Although Bishop suggested at 
the evidentiary hearing in this case that Dr. Brown 
was not competent to evaluate Bishop and/or to 
testify as a mental health expert, the evidence shows 
that Dr. Brown was “authorized to practice medicine 
and surgery in the field of forensic psychiatry 
pursuant to the license” issued to him “by the Board 
of Medical Examiners of the State of North Carolina” 
from the time he was retained in Bishop's case to the 
conclusion of Bishop’s trial.368 Dr. Brown further 
testified that “I continue to be licensed to practice 
medicine and surgery in the field of psychiatry in the 
state of North Carolina.”369 At the time of trial, the 
defense team was unaware that Dr. Brown had 
surrendered his North Carolina license to practice 
medicine.370 

After evaluating and testing Bishop and 
reviewing Bishop’s history, Dr. Williams developed a 
report which ruled out incompetence and mental 
retardation, but diagnosed Bishop with major 
depression, dysthymia, substance dependence by 
history, intermittent explosive disorder (hereinafter 
referred to as “IED”), and further stated that 

                                                
368 R.X. 196 (Affidavit of Dr. Thomas W. Brown, M.D.). 
369 R.X. 196. 
370 H.T. 252-53. 
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developing bipolar affective disorder should be ruled 
out. IED is defined in the Diagnostic and Statistical 
Manual of Mental Disorders, Fourth Edition as an 
impulse control disorder.371 

Following his evaluation of Bishop and review 
of Bishop's records and Dr. Williams’ testing and 
findings as evidenced by his testimony, Dr. Brown 
also concluded that Bishop met the criteria for IED 
based, in part, on the evidence that Bishop had a 
“number of episodes throughout the years when he 
has been unprovoked, assaultive, [and] 
destructive.”372 Dr. Brown also found signs to 
indicate that Bishop had bipolar disorder, but 
declined to diagnose him with this disorder, as he 
concluded that in his professional opinion, Bishop 
did not meet the criteria for this diagnosis. 

The evidence presented in this case shows 
that after weighing the pros and cons of presenting 
the IED diagnosis to the jury, discussing the issue 
with Mr. Dayan and Palmer Singleton, and 
ultimately determining that it would be beneficial to 
Bishop “to have an expert talk about that” finding, 
counsel made a reasonable, strategic decision to call 
Dr. Brown to testify regarding his expert opinion of 
Bishop’s mental state, which had been corroborated 
by Dr. Williams’ expert opinion that Bishop met the 

                                                
371 Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition, p. 609-612. 
372 T.T. 2726. 
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criteria for IED.373 As Mr. Combs testified at the 
evidentiary hearing in this case, he reasonably 
believed that this diagnosis provided the jury with 
an “explanation” for Bishop's conduct and 
demonstrated how “the system had failed” Bishop by 
not previously diagnosing this disorder which, as Dr. 
Brown testified, was often disguised by other 
disorders, including substance dependence, and 
could be treated with medication.374 

Along with the IED diagnosis, counsel elicited 
from Dr. Brown testimony that disorders such as 
IED and bipolar disorder tend to “run in the family,” 
and that Bishop has an aunt who is “pretty clearly 
bipolar,” that IED contributed heavily to Bishop's 
drug and alcohol dependence (as did his unstable 
home life and family background, which Dr. Brown 
described as the worst he had ever seen), that 
Bishop’s drug and alcohol dependence began at a 
very early age, that his substance dependence 
combined with his IED served to greatly impair his 
judgment, that Bishop's IED could be fully treated 
with medication, and that Bishop would likely adapt 
well to prison life given the availability of medication 
to treat his IED in prison and given that he would 
not have access to drugs and alcohol.375 Dr. Brown 
also testified that Bishop inhaled toxins such as 

                                                
373 H.T. 187, 189, 224-227. 
374 H.T. 170, 189. 
375 T.T. 2726-2727, 2732-2733, 2728, 2732, 2733-2734. 
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gasoline, which can cause “neurologic damage.”376 
Defense counsel incorporated Dr. Brown's expert 
testimony into closing argument, pointing out to the 
jury that Bishop would be no threat to society in 
prison by arguing that “[y]ou haven't heard” about 
any bad acts that “Josh has done in the last eighteen 
months,” since he was arrested in June 1994.377 

The Court finds that counsel reasonably 
determined that the IED diagnosis rendered by both 
Dr. Williams and Dr. Brown would mitigate in favor 
of a sentence less than death, and so they made the 
tactical decision to present the testimony of Dr. 
Brown during the sentencing phase of Bishop's case. 
The Court finds that counsel were not deficient in 
the investigation and presentation of mental health 
evidence at trial.378 Accordingly, the Court denies 
this ineffective assistance of counsel claim. 

The Court also does not find counsel deficient 
for declining to present testimony that Bishop is 
brain damaged and meets the criteria for Dependent 
Personality Disorder (hereinafter referred to as 
“DPD”). Dr. Eric Drogin, a forensic psychologist, 
evaluated Bishop for this case and concluded that 
Bishop suffers from depression and anxiety, 
neuropsychological dysfunction (brain damage) and 

                                                
376 T.T. 2729.  
377 T.T. 2960. 
378 Dr. Lower’s present disagreement with Dr. Williams’ and 
Dr. Brown’s IED diagnosis does not render trial counsels’ 
performance in presenting this diagnosis deficient. 
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Dependent Personality Disorder.379 Dr. Drogin 
expressly stated that Bishop “does not suffer from 
Intermittent Explosive Disorder.”380 However, the 
Court notes that none of the four mental health 
experts who evaluated Bishop prior to trial made 
such findings.381 

Although Dr. Williams’ report notes that a 
more neurologic examination may be indicated at the 
discretion of a physician, such an examination was 
not performed prior to or during Bishop's trial, nor 
was it performed by Bishop's expert in this case, Dr. 
Drogin; Dr. Drogin is not a medical doctor, and he 

                                                
379 H.T. 282-294.  
380 H.T. 283, 294-299. 
381 See H.T. 311, R.X. 107 (report of Dr. Williams, making no 
finding of DPD and no finding of brain damage: “He 
does not appear brain damaged;” “His performance on the 
WAIS-R, handwriting samples, personal observation of Josh, 
and history” “contraindicate the likelihood of gross, acute, 
progressive or localized central nervous system or peripheral 
sensory dysfunction;” and although he endorsed a number of 
problems “potentially associated with nervous system 
functional defect” on the Adult Neuropsychological 
Questionnaire, “[m]any of these [alleged symptoms] are likely 
byproducts of his current situation and emotional state”). See 
also T.T. 2720 (testimony of Dr. Brown stating no finding of 
“any mental abnormalities” or DPD); R.X. 128 (report of Dr. 
Mary Ann Drake, making no finding of DPD or brain damage); 
R.X. 199 (affidavit of Dr. Lower, stating that “I found no 
evidence to indicate that Mr. Bishop had brain damages or any 
kind of brain dysfunction,” “[n]or did I find evidence to conclude 
that Mr. Bishop met the criteria for Dependent Personality 
Disorder”); and R.X. 109-110 (reports of Dr. Lower). 
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did not have Bishop examined by a medical 
physician or an EEG, CT Scan, MRI or any other 
kind of neurological medical test performed on 
Bishop to confirm his opinion that Bishop has brain 
damage, nor could he identify the specific location of 
the suspected brain damage.382 The Court finds that 
Dr. Drogin’s assertion of unspecified brain damages 
does not establish that trial counsel's performance 
was deficient in declining to obtain and present 
evidence of brain damage.383 

Bishop also argues that his trial counsel were 
deficient for failing to present pharmacological, 
psychological and neurological defenses which would 
show that Mr. Bishop lacked the requisite mental 
state to intentionally and with malice kill Leverett 
Morrison. However, Bishop has failed to show that 
any of the mental health experts who evaluated 
Bishop in preparation for trial would have testified 
that Bishop did not possess the requisite mental 
state to commit these crimes. In fact, the expert 
opinions of Dr. Williams and Dr. Brown was that 
Bishop was not insane or retarded or otherwise 
lacking the mental capacity to commit the crimes 
charged. Counsel cannot be found deficient for 
failing to present evidence that simply does not 
exist. 

With respect to Bishop's other arguments 
concerning defense counsel's alleged ineffectiveness 

                                                
382 H.T. 325.  
383 H.T. 325.  
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by failing to gather, review and provide Bishop’s 
entire medical and mental history and any other 
relevant background materials to Dr. Williams and 
Dr. Brown, and by failing to interview mental health 
professionals who had evaluated Bishop in the past, 
the Court finds no evidence to support these 
arguments. The Court finds that the materials 
counsel obtained, reviewed and provided to Dr. 
Williams and Dr. Brown were sufficient, when 
coupled with the doctors’ interviews and testing of 
Bishop, to allow the doctors to make a competent 
evaluation of Bishop’s mental health. Additionally, 
the Court finds that defense counsel did not act 
unreasonably by choosing not to locate and interview 
mental health professionals who had interviewed 
Bishop in the past, when they had limited funds to 
expend on retaining the services of such experts, and 
when they were satisfied with Dr. Williams and Dr. 
Brown’s opinions and considered their diagnosis of 
Bishop to fit well into Bishop’s defense strategy. 

As the Eleventh Circuit has held, counsel is 
“not required to ‘shop’” for a mental health expert 
“who will testify in a particular way.”384 The 

                                                
384 Card v. Dugger, 911 F.2d 1494, 1513 (11th Cir. 1990), citing 
Elledge v. Dugger, 723 F.2d 1439, 1447, n17 (11th Cir. 1987). 
See Daugherty v. Dugger, 839 F.2d 1426, 1432 (11th Cir. 1988) 
(“The mere fact that an expert who would give favorable 
testimony for Daugherty was discovered five years after this 
sentencing proceeding is not sufficient to prove that a 
reasonable investigation at the time of sentencing would have 
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undisputed evidence shows that Dr. Williams and 
Dr. Brown were experts in their field and that in 
defense counsel’s opinion, the doctors’ diagnosis 
supported Bishop’s defense strategy, offering an 
explanation of his behavior and showing that Bishop 
would likely not be a threat to others in prison. 
Accordingly, the Court finds that defense counsel 
acted reasonably and not deficiently with respect to 
any possible defense Bishop may have had regarding 
his mental health. Even if the Court were to find 
that counsel did act deficiently in any of the areas 
cited by Bishop in Claims II(a), II(d), II(e), II(w), 
II(x), II(y), II(z), II(xx), II(yyy) and II(zzz) of his 
Amended Petition, the Court finds that Bishop has 
failed to show any prejudice he suffered as a result of 
any such deficiency, that but for such deficiency, 
there is a reasonable probability that the outcome of 
his trial would have been different. For these 
reasons, the Court denies Bishop’s claim of 
ineffective assistance of counsel set forth in Claims 
II(a), II(d), II(e), II(w), II(x), II(y), II(z), II(xx), II(yyy) 
and II(zzz) of his Amended Petition. 

 
C. Claim II(b) of Bishop’s Amended 

Petition is denied. 
 

Within Claim 2(b) of his Amended Petition, 
Bishop argues that counsel provided ineffective 
                                                                                                
produced the same expert or another expert willing to give the 
same testimony”). 
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assistance by failing to file several pretrial motions 
to protect Mr. Bishop's right to a fair trial, including 
but not limited to: (1) motion for change of venue; (2) 
motions for “proper experts to evaluate the effects of 
drugs and alcohol on Mr. Bishop's behavior on the 
evening of the crime;” and (3) discovery motions 
“which would have produced highly relevant and 
critical information regarding the circumstances 
surrounding the deaths of Leverett Morrison and 
Ricky Willis.” Bishop has failed to present any 
evidence or argument in support of this claim; 
therefore, this claim has been abandoned and is 
denied for this reason.385 

Even addressing the merits of Petitioner’s 
claim, it nevertheless must fail. As noted above, in 
the absence of testimony to the contrary, trial 
counsel’s actions are presumed to be strategic.386 The 
undisputed evidence presented in this case shows 
that defense counsel diligently prepared for this case 
and consulted with numerous other attorneys and 
offices concerning what motions should be filed and 
the proper format of and supporting argument and 
authority for such motions. Since Bishop has not 
provided evidence to the contrary, the Court finds 

                                                
385 See Head v. Hill, 277 Ga. 255, 268 (2003) (holding that 
petitioner’s ineffective assistance of trial counsel claims were so 
lacking in specific argument that they were incapable of being 
meaningfully discussed, and as such, those claims were deemed 
to be abandoned). 
386 Chatman v. Mancill, 2006 WL 211999, 4 (Ga. 2006). 
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that counsel’s decisions regarding which pretrial 
motions to file were strategic and reasonable. To the 
extent that a Court could find that defense counsel 
acted deficiently by not filing the motions described 
by Bishop, Bishop has failed to provide evidence 
showing that such motions would have been 
meritorious and/or that there is a reasonable 
probability that the filing of such motions would 
have changed the outcome of his case. As such, the 
Court finds that Bishop has failed to show any 
prejudice he has suffered as a result of defense 
counsel’s choice not to file the motions in question. 
Accordingly, the Court denies Bishop’s claim of 
ineffective assistance of counsel set forth in Claims 
II(b) of his Amended Petition. 
 

D. Claim II(c) of Bishop’s Amended 
Petition is denied. 

 
Within Claim II(c) of his Amended Petition, 

Bishop argues that counsel provided ineffective 
assistance by failing to adequately litigate the 
suppression issues and the voluntariness issues with 
respect to Mr. Bishop’s statements introduced 
against him at trial and sentencing. Bishop has 
failed to present any evidence or argument in 
support of this claim; therefore, this claim has been 
abandoned and is denied for this reason.387 

                                                
387 See Head v. Hill, 277 Ga. at 268. 
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Additionally, since Bishop has not provided evidence 
to the contrary, the Court finds that counsel’s 
actions with respect to the admission of Bishop’s 
statements were strategic and reasonable.388 
Accordingly, the Court denies Bishop’s claim of 
ineffective assistance of counsel set forth in Claim 
II(c) of his Amended Petition.  

 
E. Claim II(e) of Bishop’s Amended 

Petition is denied. 
 

Within Claim Il(e) of his Amended Petition, 
Bishop argues that defense counsel acted 
ineffectively by failing to interview or call witnesses 
who could have supported the defenses, including 
the pharmacological, psychological and neurological 
defenses, available to Mr. Bishop. For the reasons 
set forth in Subsection IV(B) of this Final Order, this 
portion of Bishop's claim of ineffective assistance of 
counsel is denied. 

Bishop also argues in Claim Il(e) that defense 
counsel acted ineffectively by failing to interview or 
call witnesses who could have provided mitigation 
evidence about the crime, about the culpability of 
Bishop’s co-defendant, and about Bishop’s 
background. Bishop contends that counsel was put 
on notice as to the existence of many of these 
potential defense witnesses because their names 

                                                
388 Chatman v. Mancill, 2006 WL 211999, 4 (Ga. 2006). 
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were plainly listed with location information on the 
State's witness list or contained in a statement 
taken by law enforcement or given to them by 
Bishop. 

As to “potential defense witnesses,” Bishop 
specifically claims that counsel were ineffective for 
not locating and calling Jimmy “Pedro” Ramage to 
testify to refute Seth Hatchett’s testimony that 
Bishop told him while the two were in jail that 
Bishop beat Ricky Willis and slit his throat with a 
knife when he “would not die.” The handwritten 
police notes provided to defense counsel prior to trial 
summarized Hatchett's statement and contain the 
notation, “also told Pedro Ramage,” which Bishop 
contends should be interpreted to mean that 
Hatchett informed the police that Bishop made this 
statement in the presence of a man named Pedro 
Ramage.389 However, Mr. Bellury could not recall 
Bishop telling him that anyone else was present 
during the discussion other than Bishop and 
Hatchett, and Mr. Bellury testified that if he had 
been told that someone else was present during the 
conversation, he would have investigated the matter 
further.390 Similarly, Mr. Combs’ understanding of 
Hatchett's statement was that he and Bishop were 
alone.391 Mr. Combs also recalled that Bishop denied 

                                                
389 P.X. 165 (Typewritten and Handwritten Notes, Re: Seth 
Hatchett). 
390 H.T. 118.  
391 H.T. 209. 
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that the conversation with Hatchett even took 
place.392 In light of trial counsel’s recollection of this 
matter and the fact that Bishop's present counsel 
were unable to locate Ramage until the eve of the 
evidentiary hearing after having had more than 
three years to do so, the Court declines to find trial 
counsel deficient for failing to locate and interview 
this witness in preparation for trial. 

Within testimony submitted via affidavit, 
Ramage stated that while he was in jail with 
Hatchett and Bishop, one night “[o]ut of the blue, 
Bishop told us he was involved in a murder,” but 
Bishop never told them any details about the 
crime.393 Mr. Ramage disputed Hatchett’s account of 
the conversation, asserting that Bishop never gave 
any details of the crime.394 

The Court also finds that Bishop failed to 
establish prejudice with respect to his ineffectiveness 
claim concerning Ramage, since Ramage’s affidavit 
testimony did not negate Hatchett's trial testimony. 
Although Ramage testified that Bishop did not state 
the name of the murder victim or that he slit a man's 
throat with a knife, Ramage testified that Bishop 
did, in fact, tell him in Hatchett’s presence “that he 
had killed somebody.”395 Further, Ramage testified 
that he was not with Bishop and Mr. Hatchett “every 

                                                
392 H.T. 209.  
393 P.X. 14 (Affidavit of Pedro Ramage). 
394 P.X. 14.  
395 R.X. 195 (Affidavit of Jimmy Ramage). 
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moment” that he was incarcerated in X dorm, where 
approximately 40 men were housed, including 
Bishop and Hatchett, and that it is entirely possible 
that Bishop and Hatchett had another conversation 
outside his presence, where Bishop “talked more 
about” the circumstances of “this murder” to 
Hatchett.396 Thus, the Court finds that there is no 
reasonable likelihood that Mr. Ramage's testimony 
would have changed the outcome of this case, and 
the Court accordingly denies this ineffective 
assistance of counsel claim. 

Two other “potential defense witnesses” whom 
Bishop alleges counsel was ineffective for declining 
to contact and call as witnesses during trial are 
Bishop’s cousin, Denise Puebla, who is a convicted 
felon, and Wayne Taylor, Bishop’s friend.397 
However, the evidence presented in this case shows 
that the defense team attempted to locate these 
witnesses prior to trial, but were unable to find 
them.398 As support for Court’s finding that counsel 
did not act unreasonably by failing to locate Puebla 
and Taylor, the Court notes that Mr. Bright testified 
that he also attempted to contact Puebla to call her 
as a witness at trial, but was unable to locate her, 
stating that “[w]e wanted her. We couldn’t find 
her.”399 In Mr. Bright's opinion, Puebla's testimony 

                                                
396 R.X. 195.  
397 R.X. 152; R.X. 178. 
398 H.T. 196-97, 245, 250-53, R.X. 152.  
399 H.T. 423. See also P.X. 53, p. 69. 
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“would have hurt Bishop bad.”400 Even if Puebla and 
Taylor had been accessible, the Eleventh Circuit has 
repeatedly held that “[t]he mere fact that other 
witnesses might have been available or that other 
testimony might have been elicited ...is not a 
sufficient ground to prove ineffectiveness of 
counsel.”401 

The Court also finds that Bishop failed to 
establish prejudice with regard to the affidavit 
testimony of these witnesses, as there is no 
reasonable probability that the information 
contained therein would have changed the outcome 
of this case, as the information contained in the 
affidavits is cumulative of testimony that was 
presented at trial and does not exculpate Bishop.402 
For example, Puebla’s affidavit discusses how Bishop 
was at the Hilltop with Morrison and Braxley on the 
night of Morrison’s murder, that Bishop was 
“begging” to drive Morrison’s Jeep and Morrison 
refused to allow him to, and that Braxley said, “don't 
worry about it [we] will take a ride after Leverett 
passes out.”403 Taylor submitted an affidavit in 
which he discussed the horrible upbringing Bishop 
had, and the violence he endured.404 Both Puebla 

                                                
400 P.X. 53, p. 69-71. 
401 Waters v. Thomas, 46 F.3d 1506, at 1514, citing Foster v. 
Dugger, 723 F.2d 402, 405 (11th Cir. 1987). 
402 See, e.g. P.X. 12 (Affidavit of Denise Puebla). 
403 P.X. 12. 
404 P.X. 21 (Affidavit of Wayne Taylor).  
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and Taylor dispute police interview notes which 
state that Puebla told police that Bishop and Taylor 
had told her that Bishop had stabbed someone 
numerous times; however, this alleged error in the 
State's evidence is irrelevant, since the alleged 
statement was not introduced at trial.405 For these 
reasons, the Court denies these claims of ineffective 
assistance of counsel, as well as Bishop’s claims 
concerning the testimony of other witnesses 
presented in affidavits filed in this case but not 
specifically discussed by Bishop in his Post-Hearing 
Brief. 

 
F. Claim II(f) of Bishop’s Amended 

Petition is denied. 
 
Within Claim II(f) of his Amended Petition, 

Bishop argues that his trial counsel acted 
ineffectively by failing to object to the admission of 
several items of evidence offered by the State at the 
trial and sentencing. Bishop contends that timely 
objections would have ensured that certain improper 
evidence was not received and considered by the 
jury. Bishop has failed to identify the objectionable 
evidence in question or otherwise present argument 
in support of this claim; therefore, this claim has 
been abandoned and is denied for this reason.406 
Even upon considering Bishop's claim on its merits, 
                                                
405 P.X. 12; P.X. 21. 
406 See Head v. Hill, 277 Ga. at 268. 
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it nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel's decision not to object at any given 
time was strategic and reasonable. Further, Bishop 
has failed to show that he suffered any prejudice as a 
result of the unspecified lack of objections. 
Accordingly, Bishop's claim of ineffective assistance 
of counsel set forth in Claim II(f) of his Amended 
Petition is denied. 

 
 
 
 
G. Claims II(g), II(h), II(i), and II(ooo) of 

Bishop’s Amended Petition are 
denied. 

 
Within Claims II(g), II(h) and II(i) of his 

Amended Petition, Bishop argues that his trial 
counsel acted ineffectively by failing to object to 
improper comments and in the State's opening 
statement and closing argument at the 
guilt/innocence phase of the trial, and the State’s 
opening statement during the sentencing phase of 
the trial. Within Claim II(ooo) of his Amended 
Petition, Bishop argues that trial counsel 
ineffectively failed to object to “impermissible victim 
impact evidence” in the prosecution's opening 
statements and closing arguments during both 
phases of the trial. With respect to his claims 
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regarding the State's allegedly improper comments 
during the guilt/innocence phase of the trial, the 
Court notes that, as discussed in Subsection I(B) of 
this Final Order, the issue of these alleged improper 
comments was raised on direct appeal, and the 
Supreme Court of Georgia found that the State’s 
comments were not improper.407 As stated above, 
Counsel does not render ineffective assistance by 
failing to raise a meritless objection.408 Additionally, 
Bishop has failed to present any evidence to rebut 
the presumption that defense counsel’s decision not 
to object at any given time was strategic and 
reasonable. Further, the Court finds that Bishop has 
failed to show that he suffered any prejudice as a 
result of the lack of objections. 

With respect to Bishop’s claim concerning the 
State’s allegedly improper comments during the 
sentencing phase of the trial, the Court finds that 
Bishop has failed to present any evidence to rebut 
the presumption that defense counsel’s decision not 
to object to such comments was strategic and 
reasonable. Additionally, despite Bishop’s arguments 
to the contrary, the Court finds that Bishop has 
failed to show prejudice from the lack of objections, 
that if counsel had objected to the comments in 
question, there is a reasonable probability that 
outcome of the trial would have been different. 

                                                
407 Bishop, 268 Ga. at 293-296. 
408 See, e.g., Head v. Ferrell, 274 Ga. 399, 411 (2001). 
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Finally, with respect to Bishop’s claim 
concerning alleged “impermissible victim impact 
evidence” in the State's opening statements and 
closing arguments during both phases of the case, 
Bishop has failed to present any evidence or 
argument in support of this claim within his Post-
Hearing Brief, or to even specifically identify the 
alleged evidence in question; therefore, this claim 
has been abandoned and is denied.409 Even when 
considering this claim on its merits, the Court finds 
that Bishop has failed to present any evidence to 
rebut the presumption that defense counsel's 
decision not to object to such alleged evidence was 
strategic and reasonable. 
Additionally, despite Bishop's arguments to the 
contrary, the Court finds that Bishop has failed to 
show prejudice from the lack of objections, that if 
counsel had objected to the alleged evidence in 
question, there is a reasonable probability that the 
outcome of the trial would have been different. 
 For all of these reasons, Bishop’s claims of 
ineffective assistance of counsel set forth in Claims 
Il(g), Il(h), Il(i) and II(ooo) of his Amended Petition 
are denied. 
 

H. Claims II(j) and II(ttt) of Bishop’s 
Amended Petition are denied. 

 

                                                
409 See Head v. Hill, 277 Ga. at 268.  
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Within Claims 2(j) and 2(ttt), Bishop argues 
that trial counsel acted ineffectively by failing to 
interview or call witnesses suggested by Bishop, or 
to otherwise locate and present mitigating evidence 
regarding the sexual abuse Bishop allegedly endured 
while living in children’s group homes and at other 
times of his life. On cross-examination during the 
hearing in this habeas case, Mr. Combs testified that 
he recalled hearing prior to trial about a “fondling” 
incident between Bishop and someone by the name 
of Steve at “one of the children’s homes” where 
Bishop had been placed.410 However, Mr. Combs 
explained that evidence of this incident was not 
presented at trial after careful consideration by 
counsel, because there was no other corroborative 
evidence of the incident, and because Bishop 
ultimately decided not to testify during either phase 
of the case.411  Mr. Combs testified Bishop told him 
that he was “uncomfortable” with presenting this 
evidence to a jury, and so defense counsel did not 
dispute Bishop's choice to exercise his right to not 
testify at trial.412 In light of this undisputed 

                                                
410 H.T. 207. See also R.X. 105 (trial counsel’s notes reflecting 
that he heard that Bishop was “molested” while in foster care 
“by other boy”). 
411 H.T. 208. 
412 H.T. 208. See Morrison v. State, 258 Ga. 684, 686 (1988) 
(“[E]ven if [a defendant] is represented by an attorney, the 
attorney ‘is still only an assistant to the defendant and not the 
master of the defense.’”), citing Mulligan v. Kemp, 771 F.2d 
1436, 1441 (11th Cir. 1985) (“[E]ven if [a defendant] is 
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testimony, the Court finds that defense counsel 
acted reasonably, and was not deficient for declining 
to present Bishop’s testimony regarding this alleged 
incident of sexual abuse.413 

Although investigator Jordan Dayan’s notes 
reflect that trial counsel were aware that Bishop told 
his brother, Michael Bishop, about this alleged 
fondling incident prior to trial, counsel were not 
deficient for declining to attempt to elicit this 
testimony through Michael Bishop, as this hearsay 
would not have been admissible at either phase of 
the trial, since Bishop was present and available to 
testify.414 Further, Bishop has failed to point to any 
evidence showing that Michael Bishop or any other 
named individual other than Bishop had first-hand 
knowledge of this alleged incident, despite Bishop's 
arguments to the contrary. Counsel were also not 
ineffective for declining to attempt to present the 
testimony of “Mike, Matt, Charlie Fitzpatrick, Scott 
Luther and Joe Nieman,” who Michael Bishop 

                                                                                                
represented by an attorney, the attorney ‘is still only an 
assistant to the defendant and not the master of the defense.’”).  
413 See Stevens v. Zant, 968 F.2d 1076, 1083 (11th Cir. 1992) 
(the mere fact that other attorneys may have chosen to hazard 
the perils of calling the defendant to the stand does not justify 
a finding of ineffectiveness). 
414 See H.T. 8126. See also Gissendaner v. State, 272 Ga. 704, 
715 (2000) (“the availability of the hearsay declarants to serve 
as witnesses at trial undermined Gissendaner’s assertion that 
admission of the hearsay statements was critical to her 
defense” and therefore admissible). 



App. 200 
 

 
 
 

 

reported as having knowledge of this alleged 
incident, as Bishop failed to show that any of these 
individuals, including Joe Nieman, who counsel 
interviewed prior to trial, and Scott Luther, who 
counsel attempted to find, had any knowledge of this 
alleged incident, let alone admissible, first-hand 
knowledge.415 The same is true of the additional 
allegations of sexual abuse contained in Michael 
Bishop's affidavit submitted in this habeas case.416 

However, even assuming, arguendo, the 
admissibility of Michael Bishop’s testimony 
regarding Bishop’s statements to him about this 
alleged incident, or any other alleged instance of 
inappropriate sexual contact between Bishop and 
“Steve” referenced in Michael Bishop's affidavit, the 
Court finds that trial counsel were not deficient for 

                                                
415 R.X. 152.  
416 The Court finds that Michael Bishop's assertions of long-
term, inappropriate sexual contact between Bishop and "Steve" 
in his affidavit rendered in preparation for this habeas case 
several years after Bishop's conviction and death sentence are 
not credible given his clear desire for Bishop's death sentence 
to be reversed, coupled with Jordan Dayan’s notes taken during 
his pretrial interview of Michael Bishop on January 6, 1995, 
wherein Michael Bishop mentioned only one incident of 
inappropriate sexual contact between Bishop and “Steve” that 
allegedly took place on a bus. See R.X. 152. However, even 
setting aside the issue of Michael Bishop’s credibility, the Court 
finds that his testimony regarding Bishop’s alleged sexual 
abuse still fails to support a finding of deficient performance by 
counsel, as his hearsay testimony on this issue would not have 
been admissible at trial for the same reasons stated above. 
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declining to attempt to present this testimony in 
light of the extensive mitigating evidence already 
presented by counsel concerning Bishop's unstable, 
abusive childhood and troubled adolescence.417 The 
Court also finds no prejudice with respect to this 
claim, as there is no reasonable likelihood that the 
presentation of testimony regarding the alleged 
sexual abuse of Bishop would have changed the 
outcome of this case in light of all the other evidence 
presented.418 For these reasons, Bishop's claims of 

                                                
417 See T.T. 2611-2873. See also Head v. Carr, 273 Ga. 613, 625 
(2001)(“post-conviction counsel will almost always be able to 
identify some potential mitigating evidence not presented to 
the jury and this alone does not render trial counsel’s 
performance deficient”). 
418 See Head v. Hill, 277 Ga. at 268 (“’Hill’s trial attorneys 
presented testimony in the sentencing phase about his alcoholic 
and abusive father, his family's poverty, his lack of adequate 
clothing and food, his childhood and adulthood medical and 
psychological problems, his personal decline following a 
breakup with his girlfriend, and his work history and support 
of his family. Hill argues that counsel should have also 
presented testimony that his mother, who testified on his 
behalf in the sentencing phase, and his grandfather had beaten 
him as a child; that other members of his family have suffered 
seizures; and, that he and some of his siblings had been 
kidnapped by a man who, according to Hill's habeas affidavits, 
molested one of his brothers after he and the other siblings 
escaped the kidnapping and who, in another incident, 
committed statutory rape on a girl. We find, in light of the 
compelling testimony actually presented, that trial counsel did 
not render deficient performance in failing to present 
additional testimony and that Hill did not suffer prejudice from 
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ineffective assistance of counsel set forth in Claim 
II(j) and II(ttt) are denied. 

 
 
I. Claim II(k) of Bishop's Amended 

Petition is denied. 
 
Within Claim II(k) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to prepare adequately the defense witnesses 
called to the stand, including Dr. Thomas Brown, 
DFACS workers and Mr. Bishop’s family members. 
Bishop has failed to present any evidence or 
argument in support of this claim; therefore, this 
claim has been abandoned and is denied.419 Even 
upon considering Bishop's claim on its merits, it 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel’s decisions concerning preparation of 
defense witnesses were strategic and reasonable. 
Further, Bishop has failed to show prejudice, that if 
one or more of the defense witnesses had somehow 
been more prepared by defense counsel, that there is 
                                                                                                
its absence.”); Turpin v. Mobley, 269 Ga. 635, 641 (1998) (“the 
limited additional mitigation evidence concerning Mobley's 
childhood presented at the evidentiary hearing would not have 
changed the outcome of Mobley's trial”); and Zant v. Moon, 264 
Ga. 93, 98 (1994) (additional mitigating evidence about the 
petitioner's abusive childhood would not have resulted in a 
sentence less than death). 
419 See Head v. Hill, 277 Ga. at 268.  
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a reasonable probability that the outcome of Bishop's 
trial would have been different. Accordingly, the 
claim of ineffective assistance of counsel set forth in 
Claim II(k) of Bishop's Amended Petition is denied. 

 
J. Claim II(l) of Bishop’s Amended 

Petition is denied. 
 
Within Claim II(l) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to present in a meaningful or coherent 
fashion the defense case at either phase of trial. 
Bishop has failed to present any evidence or 
argument in support of this claim; therefore, this 
claim has been abandoned and is denied.420 Even 
upon considering Bishop’s claim on its merits, it 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel's decisions concerning the 
presentation of the defense case were strategic and 
reasonable. Further, Bishop has failed to show 
prejudice, that if Bishop’s defense had somehow been 
presented differently by counsel, that there is a 
reasonable probability that the outcome of Bishop’s 
trial would have been different. Accordingly, the 
claim of ineffective assistance of counsel set forth in 
Claim II(l) of Bishop’s Amended Petition is denied. 

 

                                                
420 See Head v. Hill, 277 Ga. at 268. 
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K. Claim II(m) of Bishop's Amended 
Petition is denied. 

 
Within Claim II(m) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
eliciting damaging testimony on cross-examination 
that the State failed to bring out on direct at both 
the guilt and penalty phases. Bishop has failed to 
specify what “damaging testimony” he is referring to, 
and he has not presented any evidence or argument 
in support of this claim; therefore, this claim has 
been abandoned and is denied.421 Even upon 
considering Bishop's claim on its merits, it 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel’s decisions concerning the cross- 
examination of State witnesses were strategic and 
reasonable. Further, Bishop has failed to show 
prejudice, that if such unspecified “damaging 
testimony” had not been elicited on cross- 
examination, that there is a reasonable probability 
that the outcome of Bishop's trial would have been 
different. Accordingly, the claim of ineffective 
assistance of counsel set forth in Claim II(m) of 
Bishop's Amended Petition is denied. 
 

                                                
421 See Head v. Hill, 277 Ga. at 268. 
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L. Claims II(n), II(o) and II(uuu) of 
Bishop's Amended Petition are 
denied.  

 
Within Claim II(n), II(o) and II(uuu) of his 

Amended Petition, Bishop alleges that counsel acted 
ineffectively concerning the documents held by the 
local DFACS regarding Bishop and his family. 
Bishop contends that counsel failed to meaningfully 
review, present and explain the hundreds of pages of 
DFACS records it put into evidence on behalf of Mr. 
Bishop, failed to prepare for the State's use of the 
records to point out incidents of negative behavior in 
Bishop's past, and failed to rebut or explain such 
negative incidents (such as Bishop's removal from 
foster homes). Bishop argues that as a result of this 
deficient review, presentation, preparation and 
explanation, the State used the records as 
aggravating evidence against Bishop. In support of 
his argument, Bishop presented the testimony of Mr. 
Dayan, who stated that the defense team “did not do 
a good job of explaining and letting the jury 
understand the totality of those records and what 
that meant to Josh Bishop and his life.”422  

The Court finds that these claims of 
ineffectiveness lack merit, as Bishop has failed to 
specify which of the voluminous records and/or 
incidents are the basis for this claim ineffectiveness. 

                                                
422 H.T. 243-44. 
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Additionally, the Court has carefully reviewed the 
record for the underlying case, including Bishop’s 
social services and DFACS records, and it finds that 
after a “meaningful review” of these records, counsel 
reasonably determined that the mitigating value of 
the records, which offered a keen insight into 
Bishop's background and family history, greatly 
outweighed the potentially damaging effect of these 
records, which also included references to incidents 
of Bishop's misbehavior and expulsion from several 
of his placements due to negative behavior.  

Further, the Court finds that despite Bishop's 
argument to the contrary, counsel was prepared for 
the State’s attempt to use the negative incidents in 
Bishop’s past as aggravating evidence. Defense 
counsel introduced the testimony of Dr. Brown and 
several DFACS case workers and foster family 
members, to show that throughout his life, Bishop 
suffered from neglect and was exposed to abuse, and 
that his incidents of acting negatively consistently 
coincided with his unrelenting efforts to reunite with 
his mother.423 The caseworkers also explained that 
Bishop's behavior problems were caused by the lack 
of adequate care and treatment, as well as Bishop's 
strong desire to be with and care for his mother.424 
Having found that the presentation of this evidence 
was reasonable, the Court declines to find counsel 
deficient for making the strategic decision to present 

                                                
423 H.T. 243. 
424 T.T. 2621, 2650, 2689, 2695. 
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the social service and DFACS records at the trial 
and for presenting the records and corresponding 
witness testimony in the manner that they did. The 
Court also finds that even if counsel were to have 
been found deficient for their decisions regarding the 
DFACS-related evidence, Bishop has failed to show 
prejudice, that if the DFACS records and witnesses 
had been reviewed and presented differently, that 
there is a reasonable probability that the outcome of 
his trial would have been different. Accordingly, 
Claims ll(n), II(o) and ll(uuu) of Bishop’s Amended 
Petition are denied. 

 

M. Claim II(p) of Bishop's Amended 
Petition is denied. 

 

Within Claim II(p) of his Amended Petition, 
Bishop argues that trial counsel were deficient for 
failing to request the appropriate jury charges at the 
guilt and penalty phases, including but not limited 
to the appropriate charges on burden of proof for the 
jury's consideration of non-statutory aggravating 
circumstances. The non-statutory aggravating 
circumstance evidence admitted in the sentencing 
phase of this case concerned Ricky Willis’ murder, 
which was “collateral to the main issues” on which 
Bishop was being tried, the statutory aggravating 
circumstances which determined whether Bishop 
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was eligible for a death sentence.425 For this reason, 
the Court finds that counsel were not deficient for 
declining to request this charge. The Court also finds 
that Bishop failed to establish the prejudice prong of 
this claim, as a review of the trial record shows that 
the State clearly satisfied the standard of proof 
applicable to the non-statutory aggravating 
circumstance evidence, proof by a preponderance of 
the evidence.426 As such, Bishop has failed to show 
that there is a reasonable likelihood that if such a 
charge been requested and given to the jury, the 
outcome of Bishop's trial would have been different. 

With respect to any other jury charges that 
Bishop is referring to within Claim II(p) of his 
Amended Petition, Bishop has failed to present any 
evidence or argument regarding such unidentified 
charges, and the Court finds that his claim 
regarding such charges has been abandoned and is 
denied for this reason.427 For these reasons, Claim 
Il(p) of Bishop's Amended Petition is denied. 

                                                
425 Whitten v. State, 143 Ga. App. 768, 769 (1977). 
426 See Bishop, 268 Ga. at 295 (identifying the non-statutory 
aggravating circumstance evidence presented in this case as 
"evidence of the defendant's commission of ' "such other 
crimes), citing Freeman v. State, 286 Ga. 185 (1997); and 
Freeman v. State, 268 Ga. at 111 (the preponderance of the 
evidence standard of proof applies to "similar crimes evidence"). 
See also Pace v. State, 271 Ga. 829, 842 (1999) ("there is no 
requirement that other crime[s] evidence in the sentencing 
phase be proven beyond a reasonable doubt"). 
427 See Head v. Hill, 277 Ga. at 268. 
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N. Claim II(g) of Bishop's Amended 

Petition is denied. 
 
Bishop argues within Claim II(q) of his 

Amended Petition that trial counsel acted 
ineffectively by failing to "uncover the deals between 
the state and Seth Hatchett, Joel Jason Arnett, 
Bennie Aycock, the benefits provided to them for 
their testimony, the extent of the pressure placed 
upon them to provide testimony favorable to the 
state and/or the benefits that they hoped to receive 
by testifying favorably for the state, and failed to 
make this information known to the jury."428 

Specifically, Bishop claims that counsel were 
ineffective for declining to elicit at trial the fact that 
Hatchett received no additional jail time for his 
February 1995 guilty plea to a May 1994 robbery 
charge (in an attempt to show that Mr. Hatchett was 
given a benefit in exchange for his testimony at 
Bishop's trial). The Court finds that trial counsel's 
cross- examination of Hatchett was reasonable and 
effective. The record reflects that defense counsel 
elicited from Hatchett that Braxley was his brother-
in-law; therefore a potential bias existed in Braxley's 
favor.429 Hatchett also acknowledged that he did not 
consider Bishop to be his friend, and that he did not 
inform the police about Bishop's statements until 
                                                
428 Amended Petition, 18. 
429 T.T. 2284. 
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after he heard about these crimes on the news.430 
The record also reflects that on cross-examination, 
Hatchett revealed that he had previously lied under 
oath.431 In light of these facts, the Court finds that 
counsel was not deficient in his cross-examination of 
Hatchett.432 

Additionally, even if the Court were to find 
counsel deficient for his manner of cross- 
examination of Hatchett, Bishop has failed to show 
prejudice, that if the jury was made aware of 
Hatchett's sentence in February 1995, there is a 
reasonable likelihood that the outcome of Bishop's 
trial would have been different. Any suggestion of a 
deal between Hatchett and the State is refuted by 
records showing that Hatchett entered into his plea 
almost a year before Bishop's trial.433 Further, 
although Hatchett did not receive additional jail 
time for this plea, he still had approximately 2 years 
and 8 months to serve in custody at the time he 
entered his plea, and there is no evidence to show 
that his custodial sentence was shortened as a result 
of his testimony in this case, since he was not 
released from custody until his maximum possible 

                                                
430 T.T. 2284, 2285. 
431 T.T. 2300. 
432 See Head v. Carr, 273 Ga. 613, 626 (2001) (although "other 
lawyers might have elicited more," "this alone does not support 
a finding of deficient performance"). 
433 P.X. 93 (Baldwin County Superior Court Records - Seth 
Thomas Hatchett). 
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release date, August 20, 1997.434 Further, Mr. 
Bright, the District Attorney, presented undisputed 
testimony that Hatchett volunteered his testimony 
and that to the best of his recollection, Hatchett 
received no deal or lenient treatment in exchange for 
his initial statement and/or testimony at Bishop's 
trial.435 For these reasons, the Court finds that there 
is no reasonable probability that the presentation of 
the terms of Mr. Hatchett's plea agreement to the 
jury would have changed the outcome of this case.  

Bishop also claims that counsel were 
ineffective for failing to show that Bennie Aycock's 
hit and run charge was dropped as evidence of an 
alleged deal for his testimony in this case. However, 
the evidence shows that despite Bishop's argument 
to the contrary, Aycock testified at Bishop's trial that 
his hit and run charge was dismissed, but that he 
pled guilty to the associated DUI charge, for which 
he received a fine and term of probation.436 
Accordingly, the Court finds that defense counsel 

                                                
434 P.X. 93. See www.dcor.state.ga.us/OffenderQuery. 
435 H.T. 417-419; P.X. 53, p. 33-36. The Court also notes that 
Mr. Bright presented unrefuted testimony that rather than 
offer deals or some form of leniency to a witness with testimony 
favorable to the State, he chose not to call that witness to the 
stand, such as William Braxley, Braxley's father, whose 
testimony "by and large would have hurt Mr. Bishop way more 
than Mr. Braxley. P.X. 53, p. 66-67. 
436 T. 2484-2485; P.X. 87 (Baldwin County Superior Court 
Records -Bennie Aycock). 
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acted reasonably, and that this claim of 
ineffectiveness lacks merit.  

With respect to Joel Jason Arnett, there is no 
evidence that he received any kind of deal or benefit 
in exchange for his testimony at Bishop's trial. In 
fact, the undisputed evidence is exactly the 
opposite.437 As such; the Court finds that defense 
counsel acted reasonably, and that this claim lacks 
merit. Further, the Court finds that Bishop has 
failed to show that there is a reasonable probability 
that the outcome of his case would have been 
different if the jury learned that deals existed 
between the State and Hatchett, Arnett and/or 
Aycock. For these reasons, the claim of ineffective 
assistance of counsel set forth in Claim II(q) of 
Bishop's Amended Petition is denied. 

 
O. Claim II(r) of Bishop’s Amended 

Petition is denied. 
 
Bishop claims in Claim II(r) of his Petition 

that trial counsel acted ineffectively by failing to file 
a motion requesting disclosure of any plea offers 
made to Mr. Braxley prior to Mr. Bishop's trial and 
failing to uncover and present to the jury evidence of 
the plea offer made to Mr. Braxley permitting him to 
plead guilty in exchange for a life sentence with the 
possibility of parole. For the reasons stated below, 
                                                
437 H.T. 417-419 (Mr. Bright testified that no deals were 
provided to Arnett by the State). 
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the Court finds that the evidence shows that no such 
offer had been made prior to the conclusion of 
Bishop's trial; therefore, Bishop's claim lacks merit.  

The evidence is undisputed that prior to and 
during Bishop's trial, defense counsel understood 
and expected that Braxley also would be tried by a 
jury and that the State would seek the death penalty 
in his case; it was not until after the conclusion of 
Bishop's trial that defense counsel learned that 
Braxley would be entering a plea of guilty in 
exchange for a life sentence.438 Defense counsel 
testified that had he been made aware of Braxley's 
plea offer prior to trial, he would have made every 
attempt to inform the jury such an offer had been 
made.439  

Mr. Frederic Bright, the District Attorney for 
the Ocmulgee Judicial Circuit, was the lead 
prosecutor in Bishop's case.440 He testified that in his 
opinion, Bishop “was the main one,” and that he had 
a better case “evidentiary-wise” against Bishop, and 
so he chose to try Bishop first, then Braxley 
second.441 He recalled that he made the oral plea 
offer to Braxley after the conclusion of the Bishop 
case, not prior to or during the Bishop case.442 One of 
the reasons Mr. Bright did not offer Braxley the plea 

                                                
438 H.T. 99-100, 103. See also H.T. 222-223. 
439 H.T. 167. 
440 H.T. 413-414. 
441 H.T. 414-415; P.X. 53, p. 61. 
442 H.T. 415, P.X. 53, p. 98. 
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earlier was because although he believed Bishop was 
the main perpetrator of the crimes, he knew Bishop's 
defense was to show Braxley as the more culpable 
one, and so Mr. Bright wanted to wait and see if the 
Bishop defense team was able to produce any 
additional evidence against Braxley that law 
enforcement had been unable to locate.443 Mr. Bright 
emphasized that Braxley wanted to testify against 
Bishop during Bishop’s trial, but Bright did not 
arrange a deal for such testimony, believing that the 
credibility of any such testimony would be 
compromised by such a deal.444 Braxley did not 
testify during Bishop’s trial. Mr. Bright detailed his 
reasons for offering Braxley a life sentence when he 
did not offer the same deal to Bishop, and his 
reasons boil down to the fact that in Mr. Bright’s 
opinion, the evidence against Bishop was stronger 
and made Bishop appear to be more culpable for the 
murder of Leverett Morrison than Braxley.445 Mr. 
Bright confirmed that he never made a negotiated 
plea offer to Bishop.446 

Andrew Prince, Braxley’s trial counsel, 
testified that the District Attorney offered Braxley a 
sentence of life with the possibility of parole prior to 
Bishop's trial.447 According to Mr. Prince, there was 

                                                
443 H.T. 415-416; P.X. 53, p. 61.  
444 H.T. 417-418. 
445 P.X. 53 
446 P.X. 53, p. 103. 
447 H.T. 257, 260; P.X. 36 (Affidavit of Andrew Prince). 
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an oral offer from Mr. Bright, not a written offer, 
and that Braxley did not accept that offer until after 
Bishop's trial.448 Mr. Prince was unable to locate his 
personal file or any notes on Braxley's case, and so 
his testimony at the 2002 hearing in this case was 
presented solely from his memory of the case, 
without any documentary refreshment of his 
recollection.449 On February 3, 1996, after the trial 
had begun, Mr. Bellury spoke with Mr. Prince by 
telephone, and Mr. Prince did not tell Mr. Bellury 
that a plea had been offered to Braxley.450 Mr. Prince 
could not recall speaking with Mr. Bellury on 
February 3, 1996 at the commencement of Bishop’s 
trial, but testified that if Braxley had received a plea 
offer at that time, he would “probably not” have told 
Mr. Bellury about it.451 

According to Mr. Prince's paralegal, Cathy 
Crawford, Braxley initially refused the District 
Attorney's offer because he wanted to testify against 
Bishop in exchange for immunity; however, after 
Bishop's trial and sentence, Braxley accepted the 
offer, and several months later he went to court and 
pleaded guilty.452 Pamela Leonard and Jeffrey Ertel, 
an investigator and staff attorney with the Multi-
County Public Defender Office, testified that they 

                                                
448 H.T. 260, 262. 
449 H.T. 258-59.  
450 H.T. 131-32. 
451 H.T. 259-60. 
452 P.X. 37 (Affidavit of Cathy Crawford). 
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met with Mr. Prince and Ms. Crawford on February 
13, 1996 and discussed that Mr. Bright had offered a 
life sentence to Bishop that was open and pending at 
that time and was not contingent upon Braxley 
testifying against Bishop.453 

Mark Braxley submitted two affidavits in this 
case: in the first affidavit, he stated that he received 
the plea offer before Bishop's trial, and that he told 
Mr. Prince he accepted the plea offer “before Josh 
Bishop's trial;” however in the second affidavit, 
Braxley stated that he did not write the first 
affidavit and had not read it before signing it, and he 
also stated that he “cannot recall the day or the 
month when my attorney, Andrew Prince, informed 
me that the District Attorney was willing to offer me 
a plea in exchange for my guilty plea to the charges 
...I can only specifically recall the year in which this 
occurred, 1996. I do not recall the specific month in 
which Joshua Bishop’s trial for these crimes took 
place, but it might have been August of 1996.”454 

After consideration of all of this evidence, the 
Court finds that the evidence does not support 
Bishop’s contention that a plea offer was made to 
Braxley prior to the conclusion of Bishop’s trial, and 
the evidence is clear that such an offer was not 
accepted by Braxley until after Bishop’s trial. As 
such, there was no offer for defense counsel to 

                                                
453 P.X. 38 (Affidavit of Pamela B. Leonard); P.X. 39 (Affidavit 
of Jeffrey Ertel); P.X. 52 (Deposition of Jeffrey Ertel). 
454 P.X. 40; R.X. 1. 
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discover, and so they were not deficient for failing to 
do so. Even if a court were to find that a plea offer 
had been made to Braxley prior to or during Bishop’s 
trial, Bishop has failed to show that he was 
prejudiced by defense counsel's failure to learn of the 
offer. Bishop has failed to show that evidence of such 
an offer would have been admissible during either 
phase of Bishop's trial. Further, even if evidence of 
the plea offer was admitted during trial, Bishop has 
failed to show a reasonable likelihood that such 
evidence would have resulted in a different outcome 
in his case. For these reasons, Claim II(r) of Bishop’s 
Amended Petition is denied. 

 
P. Claim II(s) of Bishop’s Amended 

Petition is denied. 
 
Bishop argues that his trial counsel acted 

ineffectively by failing to uncover several State 
witnesses’ biases and motives to testify in a manner 
favorable to the prosecution at both the guilt and 
penalty phases and failed to make this information 
known to the jury. Beyond making this conclusory 
allegation of ineffective assistance, Bishop has failed 
to specifically name such witnesses or to otherwise 
present any evidence or argument in support of this 
claim; therefore, this claim has been abandoned and 
is denied for this reason.455 Further, Bishop has 

                                                
455 See Head v. Hill, 277 Ga. at 268. 
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failed to show that if counsel had discovered these 
unnamed State witnesses’ biases and motives to 
testify in a manner favorable to the prosecution, 
there is a reasonable probability that the outcome of 
Bishop's trial would have been different. 
Accordingly, Claim II(s) of Bishop’s Amended 
Petition is denied. 

 
Q. Claim II(t) of Bishop’s Amended 

Petition is denied. 
 
Within Claim II(t) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to ensure that the Court adequately 
instructed the jury not to discuss the case amongst 
themselves or others. Beyond making this conclusory 
allegation of ineffective assistance, Bishop has failed 
to present any evidence or argument in support of 
this claim; therefore, this claim has been abandoned 
and is denied for this reason.456 Additionally, a 
review of the trial record shows that the trial court 
repeatedly and adequately instructed the jury not to 
discuss the case amongst themselves or others, and 
there is no evidence showing that the jury failed to 
follow this instruction. Accordingly, this claim of 
ineffective assistance of counsel lacks merit and is 
denied.  

 

                                                
456 See Head v. Hill, 277 Ga. at 268. 
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R. Claim II(u) of Bishop's Amended 
Petition is denied. 

 
Bishop argues in Claim II(u) of his Amended 

Petition that counsel acted ineffectively by failing to 
timely object to the form of the jury’s verdict at both 
the guilt phase and the penalty phase. Bishop has 
failed to present any evidence or argument in 
support of this claim; therefore, this claim has been 
abandoned and is denied.457 Even upon considering 
Bishop's claim on its merits, it nevertheless must 
fail, since Bishop has failed to present any evidence 
to rebut the presumption that defense counsel's 
decisions concerning whether or not to object to the 
verdict form were reasonable trial strategy. Bishop 
has failed to even assert any grounds for such 
objections, so the Court is unable to determine if the 
objections would be meritorious. A review of the 
verdict forms reveals no error, so the Court finds 
that counsel’s decision not to object thereto was 
reasonable. Even if counsel’s decision not to object 
could be considered unreasonable, Bishop has failed 
to show prejudice, that if defense counsel had raised 
meritorious objections to the verdict forms, that 
there is a reasonable probability that the outcome of 
Bishop's trial would have been different. 
Accordingly, the claim of ineffective assistance of 

                                                
457 See Head v. Hill, 277 Ga. at 268. 
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counsel set forth in Claim II(u) of Bishop’s Amended 
Petition is denied. 

 

S. Claims II(v), II(eee), II(fff), II(kkk), 
II(mmm), II(www) and II(xxx) of 
Bishop's Amended Petition are 
denied. 

 

Bishop argues in Claims II(v), II(eee), II(fff), 
II(kkk), II(mmm), II(www) and II(xxx) of his 
Amended Petition that counsel acted ineffectively by 
failing to secure the services of necessary 
investigators and experts, including but not limited 
to, a mitigation specialist, a pharmacologist, a 
toxicologist, a forensic pathologist, a sound expert to 
transcribe tape-recorded statements (by Bishop, 
Braxley and William Braxley), and other experts 
with which counsel could have challenged the State’s 
case against Mr. Bishop and could have uncovered 
crucial mitigating evidence for the penalty phase. 
Bishop also argues that trial counsel acted 
ineffectively by failing to adequately file and litigate 
motions for expert assistance and protect the record 
on appeal by ensuring that the trial court ruled 
separately on each, and by failing to object to the 
limits placed on funds for mental health and other 
experts. Bishop has failed to present any evidence or 
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argument in support of these claims; therefore, these 
claims have been abandoned and are denied.458 

Even upon considering Bishop’s claim on its 
merits, it nevertheless must fail, since Bishop has 
failed to present any evidence to rebut the 
presumption that defense counsel’s decisions 
concerning obtaining funding for experts, litigating 
motions thereon and what expert services to retain 
were strategic and reasonable. Trial counsel’s 
unrefuted testimony is that they carefully evaluated 
the need for experts in different areas of the case 
and carefully chose which experts to spend Bishop's 
limited State-provided resources on: “we had to 
make choices about where to spend the limited 
funding that we were provided in this case., and 
securing [a blood spatter] expert was way down on 
the list in light of the need for an investigator and 
other expert assistance.”459 Instead, counsel 
reasonably chose to use the funds allotted by the 
trial court to hire an investigator, a psychiatrist and 
a psychologist to assist in preparing the mitigation 

                                                
458 See Head v. Hill, 277 Ga. at 268. 
459 H.T. 124. See R. 141-162 (Defense Motions for $3,000 to hire 
an investigator and for $1,500-$2,000 for additional expert 
assistance), R. 170-173 (Defense Motion for $4,000 to hire a 
jury composition expert), and R. 174 (Order of the trial court 
authorizing the disbursement of $3,500 in response to the 
defense's requests). See also R. 248 (Order of the trial court 
denying defense counsel's ex parte motion for certificate of 
immediate review of the court's denial of defense counsel's 
additional requests for expert funding). 
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case, given what counsel perceived to be strong 
evidence of Bishop’s guilt of Morrison’s murder and 
the likelihood of a murder conviction.460 These 
decisions were reasonable and did not constitute 
ineffective assistance of counsel.461  

Further, Bishop has failed to show prejudice, 
that if counsel had hired more or different experts, 
litigated defense funding motions differently and/or 
objected to the court's rulings thereon, that there is a 
reasonable probability that the outcome of Bishop's 
trial would have been different. Bishop argues that 
these experts could have located and presented 
evidence that would show that Braxley participated 
in the beating and killing of Morrison; however, the 
lack of such expert evidence is not prejudicial in 
light of the fact that the State did not dispute 
Bishop’s assertion that Braxley participated in the 
murder, and in fact, presented Bishop’s statements 
to the jury wherein he tells law enforcement about 
Braxley’s participation in the murder.  

With respect to Bishop's specific claim that 
trial counsel acted ineffectively by failing to retain 
an appropriate sound expert to accurately transcribe 
the tape-recorded statements by Bishop, Braxley and 
                                                
460 Mr. Combs was not fully reimbursed by the trial court for all 
of the fees he paid to these experts for their services rendered 
in this case. H.T. 123-124. 
461 Rogers v. Zant, 13 F.3d 384, 387 (11th Cir. 1994) (trial 
lawyers “do not enjoy the benefits of endless” “financial 
resources” and therefore must make strategic decisions on how 
to best allocate funds).  
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William Braxley, in addition to failing to show that 
counsel’s decisions concerning how to spend their 
limited funds were unreasonable, Bishop has failed 
to show prejudice. Bishop contends that an audio 
technician, such as Jeremy Johnson, could have 
produced better quality copies of the taped police 
interviews of Bishop, and the two Mr. Braxleys, and 
that a “visual artist,” such as Mr. Chris Donio could 
more accurately transcribe these taped interviews, 
resulting in better quality transcripts that 
deciphered previously unintelligible portions of these 
interviews.462  

Even if the Court were to find that counsel 
acted deficiently for failing to retain the services of 
an audio technician and “visual artist,” Bishop has 
failed to establish the prejudice prong of this claim. 
An auditory review of the “cleaned up” versions of 
these taped interviews demonstrates that Mr. 
Donio’s interpretation of the unintelligible portions 
of these interviews is largely speculative, as many of 
these portions are still unable to be comprehended 
by the Court.463 Even assuming, arguendo, the 
accuracy and admissibility of Mr. Donio's 
interpretations of the ambiguous portions of these 
interviews, given that the large, unambiguous 
portions are not favorable to Bishop’s case, there is 
no reasonable likelihood that testimony from Mr. 

                                                
462 See P.X. 45 (Affidavit of Jeremy Johnson); and P.X. 46 
(Affidavit of Chris Donio). 
463 R.X. 156-158. See also P.X. 46, Appendices A-H. 
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Donio would have changed the outcome of this case, 
particularly in light of Bishop's admissions 
concerning his motive for, his initiation of, and his 
significant role in the murder of Leverett Morrison, 
as well as that of Ricky Willis. The Court finds that 
Mr. Donio's interpretations of the ambiguous 
portions of the interviews, when compared with the 
original transcriptions of the interviews simply do 
not provide exculpatory or otherwise favorable 
evidence that is not cumulative of evidence 
presented during the trial of this case.464 As such, 
the Court finds that there is not a reasonable 
likelihood that the introduction of enhanced audio 
recordings and corresponding transcripts would have 
changed the outcome of this case.  

With respect to Bishop's specific claim that a 
blood spatter expert should have been hired to 
analyze the evidence to determine the level of 
Braxley's involvement in the beating death of 
Morrison, Bishop has failed to establish prejudice; 
there is no reasonable probability that the testimony 
of a blood spatter expert (such as Marilyn Miller, the 
expert Bishop hired in this case) would have 
changed the outcome of Bishop's trial, since the 

                                                
assuming counsel performed deficiently, Thomason failed to 
show prejudice relevant to his convictions, as the testimony 
presented by Thomason's investigator in the habeas court 
failed to cast doubt on Thomason's guilt). See P.X. 41 (Affidavit 
of Marilyn T. Miller). 
464 P.X. 46, Appendices A-H. 
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testimony presented by Ms. Miller to this Court, 
while purporting to inculpate Braxley, “fails to cast 
doubt on [Bishop's] guilt” for the murder of 
Morrison.465 Ms. Miller's affidavit testimony states 
that Braxley's jeans, jockey shorts and alleged work 
boots contain medium velocity primary impact blood 
spatter allegedly demonstrating that Braxley 
inflicted the allegedly fatal blows to Leverett 
Morrison, consistent with Bishop’s arguments at 
trial. However, Ms. Miller's conclusions are refuted 
by the evidence as shown by Jerry Findley, the 
State's expert in blood stain pattern analysis, who 
testified at the hearing in this case and disagreed 
with many of Ms. Miller's conclusions regarding 
stains on Braxley's clothing and boots. In total, Mr. 
Findley testified that he “didn't see anything on” 
Braxley's clothing that “would tell me that” Braxley 
participated in beating Morrison.466 The Court shall 
now address each item examined by Ms. Miller and 
Ms. Findley and state its findings of fact with 
respect to those items. 

 
Braxley's Jeans 

 

                                                
465 Head v. Thomason, 276 Ga. 434, 441 (2003) (holding that 
Thomason failed to demonstrate that his trial counsel rendered 
deficient performance in seeking funds for a crime scene 
reconstruction expert, and, furthermore, even 
466 H.T. 389. P.X. 41 (Affidavit of Marilyn T. Miller). 
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Even assuming, arguendo, that these stains 
on Braxley's jeans are, in fact, bloodstains, this 
Court finds, based on the evidence, that the pattern 
of the stains does not support Ms. Miller’s conclusion 
that these stains are primary medium velocity 
impact spatter caused by Braxley striking the 
victim, Leverett Morrison. Rather, as Mr. Findley 
demonstrated, the stains are merely secondary 
spatter caused by blood from the original source, 
presumably Morrison’s body, hitting a rough, hard, 
flat surface, the floor, and then bouncing onto 
another surface, Braxley’s jeans, which could have 
occurred during Braxley’s assisting in the 
transportation of Morrison's body from the trailer to 
the car, consistent with Braxley’s version of 
events.467 Ms. Miller's conclusion that the stains on 
Braxley's jeans established that Braxley participated 
in Morrison’s beating was also refuted by Mr. 
Findley's testimony that if Braxley had been as close 
to Morrison as Ms. Miller claimed when Braxley 
allegedly beat him, he would have had “a lot more 
than just two stains” on his jeans.468 Accordingly, 
Ms. Miller's testimony regarding Braxley’s jeans 
does not support a finding of prejudice. 
                                                
467 H.T. 382. Undisputed evidence in the record reflects that 
although the flooring of the inside of the trailer bedroom where 
the murder took place consisted largely of carpet, the pathway 
to the car where Braxley stated he assisted in carrying 
Morrison’s body consisted of rough, hard, flat surfaces 
amenable to producing secondary spatter. 
468 H.T. 382. 
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Braxley’s undershorts 
 
The evidence showed that Ms. Miller’s finding 

that Braxley’s undershorts contain primary medium 
velocity blood spatter was also incorrect. Rather, the 
evidence showed that there is no impact spatter on 
the jockey shorts, but merely a transfer stain by the 
waistband where “blood is actually traveling across 
the top of the ridges” of the waistband of the shorts, 
as opposed to an “impact” stain where the blood 
“would go down into the ridges of the fibers.”469 

Given that this transfer stain could also have 
occurred during Braxley’s assistance in the 
transportation of Morrison’s body to the car 
consistent with Braxley's version of events, Ms. 
Miller's testimony regarding Braxley’s undershorts 
also fails to support a finding of prejudice. 

 
Work boots 

 
First, Bishop failed to show that the work 

boots were even worn by Braxley at the time of 

                                                
469 H.T. 383-385. See also R.X. 166 (wherein Mr. Findley noted 
“transfer” by the stain near the waistband of the shorts and 
“unable to determine” by the other stain on the shorts, refuting 
Bishop's claim that Mr. Findley was not referring to the stain 
by the waistband); and R.X. 167. 
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Morrison’s murder, or that there was blood on them. 
However, even setting these significant omissions 
aside, the Court denies this claim of ineffectiveness, 
since Ms. Miller’s findings regarding the boots are 
not supported by the evidence.  

Even assuming, arguendo, that the stains 
located near the bottom of the boots on the instep 
just above the sole are, in fact, bloodstains, the 
pattern of these stains does not support Ms. Miller's 
conclusion that these stains are primary medium 
velocity impact blood spatter caused by Braxley 
inflicting blows to Morrison while standing on the 
bed as Ms. Miller testified in her affidavit.470 As Mr. 
Findley demonstrated, the middle portion of the 
boots bows out over the area where the stains are 
located. Thus, the shape of the boots would have 
completely shielded the area where the stains are 
located from receiving any primary impact splatter, 
even assuming, arguendo, Braxley hit Morrison as 
Ms. Miller claims.471 Further, “the directionality of 
the stains” indicates that the blood was “coming up 
from the floor” at the time the stains were made.472 
Accordingly, the stains are not primary impact 
spatter, but rather secondary spatter likely caused 
by what is alleged to be blood bouncing off the floor 
onto the lower inside portion of the boots, which 

                                                
470 See P.X. 41. 
471 H.T. 378. See R.X. 166; R.X. 162; RX 164. 
472 H.T. 400. 
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again, is consistent with Braxley's version of 
events.473  

The inaccuracy of Ms. Miller's conclusions 
regarding the work boots is further shown by the 
evidence which established that Braxley could not 
have been standing on the mattress, striking 
Morrison, when this alleged bloodstain occurred as 
Ms. Miller claimed in her affidavit, since the portion 
of the boots containing the stains would have been 
“depressed down into the mattress,” thus shielding 
that portion of the boots from receiving spatter of 
any kind.474 Accordingly, Ms. Miller's testimony 
regarding the boots also fails to support a finding of 
prejudice.  

In response to Mr. Findley's testimony, Bishop 
suggests in his Post-Hearing Brief possible 
alternative positions for the boots to explain the 
stains as medium velocity impact blood spatter.475 
Bishop postulates that the boots “could have been 
raised,” “resting on the victim,” or “in motion” during 

                                                
473 H.T. 377, 380. Although Bishop claimed in his custodial 
statement that Morrison’s body was wrapped in something 
“like a comforter” before his body was placed in the Jeep, this 
allegation does not negate the finding that the stains on the 
boots are secondary spatter, as Bishop did not establish that 
Morrison's body was completely covered by the alleged 
comforter during the transport of Morrison’s body, or that blood 
did not leak out through the alleged comforter during the 
transport. 
474 H.T. 379. 
475 See Bishop’s Post-Hearing Brief, 24. 
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the beating of Morrison, resulting in medium 
velocity blood spatter on the boots. However, these 
alternative placements are not supported by Ms. 
Miller's testimony.476 Accordingly, the Court finds 
that this claim lacks merit.  

Further support of the Court's finding is 
shown by Mr. Findley’s testimony that there would 
have been “more blood underneath and on the 
bottom and on the sides” of the boots if the boots had 
been in motion or on the victim as Bishop 
suggests.477 In response, Bishop suggest that other 
bloodstains could have been present on the boots but 
washed away prior to the seizure by the police. 
However, this suggestion is refuted by the fact that 
none of the stains found on the boots at the time of 
seizure were diluted as would have been the case if 
others had been washed away as Bishop theorizes.478  

Acknowledging that it would be hard for the 
shag carpet (in the bedroom where Morrison was 
beaten to death) to be a source of secondary splatter, 
Mr. Findley testified that the source of the splatter 
could have been located at some other place in the 
trailer or any hard surface between the bedroom and 
the ground beside the dumpster where Morrison’s 
                                                
476 See P.X. 41 (wherein Ms. Miller states: “[t]hese bloodstains 
[on the boots] indicate that the wearer was standing on the bed 
near the blood source while being impacted” and “the only 
possible location of the target surface [the boots] was on the 
bed”) (emphasis in original). 
477 H.T. 401-402. 
478 H.T. 401. 
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bloody body was dumped by Braxley and Bishop.479 
Thus, as the evidence fails to show that Braxley had 
primary medium velocity impact blood spatter on his 
alleged clothing and boots to suggest that he 
participated in Morrison’s beating as Bishop claims, 
Bishop’s allegation of prejudice for the failure of trial 
counsel to hire a blood spatter expert lacks merit, 
and this Court denies this ineffectiveness claim in its 
entirety.480 For all of the reasons set forth above, 
Claims II(v), II(eee), II(fff), II(kkk), II(mmm), 
II(www) and Il(xxx) of Bishop's Amended Petition 
are denied. 

 
T. Claim II(aa) of Bishop's Amended 

Petition is denied. 
 
Bishop argues in Claim II(aa) of his Amended 

Petition that counsel acted ineffectively by failing "to 
know or to make themselves aware of relevant law." 
Bishop has failed to present any evidence or 
argument in support of this claim; therefore, this 
claim has been abandoned and is denied.481 Even 
                                                
479 H.T. 400, 404-405, 412. 
480 H.T. 389. Even if Ms. Miller's testimony had shown that 
Braxley participated in Morrison's beating, given that Bishop 
admitted to initiating Morrison's beating and acknowledged 
that Morrison appeared to stop breathing after he administered 
the first crushing blows, there is no reasonable probability that 
the presentation of Ms. Miller's testimony would have changed 
the outcome of this case. 
481 See Head v. Hill, 277 Ga. at 268. 
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upon considering Bishop's claim on its merits, it 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel's knowledge of relevant law was 
reasonable. Further, Bishop has failed to show 
prejudice, that if trial counsel had been aware of 
some particular, unspecified aspect of the law, that 
there is a reasonable probability that the outcome of 
Bishop's trial would have been different. 
Accordingly, the claim of ineffective assistance of 
counsel set forth in Claim II(aa) of Bishop's 
Amended Petition is denied. 

 
U. Claim II(bb) of Bishop's Amended 

Petition is denied. 
 
Within Claim II(bb) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to ensure that several of the notes sent out by 
the jury during the trial and during deliberations 
were properly recorded in the record and properly 
responded to by the court. Bishop has failed to 
present any argument in support of this claim; 
therefore, this claim has been abandoned and is 
denied.482 Even upon considering Bishop's claim on 
its merits, it nevertheless must fail, since Bishop has 
failed to present any evidence to rebut the 
presumption that defense counsel acted reasonably 

                                                
482 See Head v. Hill, 277 Ga. at 268. 
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with respect to any notes sent out by the jury. 
Further, Bishop has failed to show prejudice, that if 
trial counsel had ensured that jury notes were 
recorded and/or responded to by the court in a 
different manner, that there is a reasonable 
probability that the outcome of Bishop's trial would 
have been different. Accordingly, the claim of 
ineffective assistance of counsel set forth in Claim 
II(bb) of Bishop's Amended Petition is denied. 

 
V. Claims II(cc) of Bishop' s Amended 

Petition is denied. 
 
Within Claims II(cc) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to object to the prosecution's argument to the 
jury at the guilt phase and the penalty phase that it 
should not consider Mr. Braxley and that it should 
not consider the relative culpability of the co-
defendant in imposing Mr. Bishop's sentence. To the 
extent that the alleged impropriety of the 
prosecution's arguments has been addressed in 
Subsections I(B), II(C) and/or IV(G) of this Final 
Order, the Court summarily denies Bishop's 
corresponding ineffective assistance of counsel 
claims for the reasons stated therein. As stated 
above, Counsel does not render ineffective assistance 
by failing to raise a meritless objection.483 Since 

                                                
483 See, e.g., Head v. Ferrell, 274 Ga. 399, 411 (2001). 
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objections concerning these arguments would have 
lacked merit, it follows that Bishop has not suffered 
any prejudice from counsel's decision not to raise 
such meritless objections.  

To the extent that Bishop's claim regarding 
the prosecution's argument that the jury should not 
consider Braxley's culpability when imposing a 
verdict and sentence in Bishop's case has not already 
been addressed in this Final Order, the Court shall 
address it now. Bishop has failed to show that these 
arguments by the prosecution were improper, as the 
prosecution properly advised the jury concerning the 
law, that the jury had been impaneled and sworn to 
render a verdict and sentence in Bishop's case, not 
Braxley's. As such, this court finds that any objection 
by defense counsel to these comments would have 
lacked merit and would have been overruled. 
Accordingly, the Court finds that trial counsel acted 
reasonably and effectively by declining to object to 
these arguments. Further, Bishop has failed to show 
what prejudice he suffered by trial counsel's failure 
to raise an objection to these arguments by the 
prosecution; he has failed to show that there is a 
reasonable likelihood that the outcome of his trial 
would have been different had such objections been 
raised. For all of these reasons, Claim II(cc) of 
Bishop's Amended Petition is denied. 
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W. Claim II(dd) of Bishop' s Amended 
Petition is denied.  

 
Within Claim II(dd) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to ensure that the court conducted adequate 
Witherspoon and reverse- Witherspoon inquiries. 
Bishop has failed to present any evidence or 
argument in support of this claim; therefore, this 
claim has been abandoned and is denied.484 Even 
upon considering Bishop's claim on its merits, it 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel acted reasonably with respect to 
Witherspoon and reverse-Witherspoon inquiries. 
Further, Bishop has failed to show prejudice, that if 
trial counsel had ensured that the Court conducted 
such inquiries in a different manner, that there is a 
reasonable probability that the outcome of Bishop's 
trial would have been different. Accordingly, the 
claim of ineffective assistance of counsel set forth in 
Claim II(dd) of Bishop's Amended Petition is denied. 

 
X. Claims II(ee), II(ff), II(gg), II(hh), II(ii) 

and II(jj) of Bishop's Amended 
Petition are denied. 

 

                                                
484 See Head v. Hill, 277 Ga. At 268 
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Within Claims II(ee), II(ff), II(gg), II(hh), II(ii) 
and II(jj) of his Amended Petition, Bishop argues 
that trial counsel acted ineffectively by failing to 
conduct an adequate voir dire which would have 
revealed potential jurors’ attitudes towards the 
death penalty, failing to move to strike for cause 
certain (unnamed) venire persons, failing to object to 
(unnamed) venire persons erroneously struck for 
cause, failing to rehabilitate or attempting to 
rehabilitate potential jurors who expressed qualms 
about imposing a death sentence, failing to lodge 
challenges to the State’s use of peremptory strikes, 
and failing to ensure that jurors who sat on Bishop's 
case were competent to do so. Bishop has failed to 
present any evidence or argument in support of 
these claims within his Post-Hearing Brief; 
therefore, these claims have been abandoned and are 
denied.485 

Even upon considering Bishop’s claims on 
their merits, they nevertheless must fail, since 
Bishop has failed to present any evidence to rebut 
the presumption that defense counsel acted 
reasonably with respect to the voir dire process and 
ultimate selection of the jury for Bishop's case. The 
record reflects that defense counsel retained the 
services of an expert jury consultant, and that the 
Supreme Court expressly overruled any specific 
objections to empanelled jurors that Bishop raised on 
direct appeal. Further, Bishop has failed to show 
                                                
485 See Head v. Hill, 277 Ga. at 268. 
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prejudice, that if trial counsel had conducted the jury 
selection process in a different fashion, that there is 
a reasonable probability that the outcome of Bishop's 
trial would have been different. Accordingly, the 
claims of ineffective assistance of counsel set forth in 
Claims II(ee), II(ff), II(gg), II(hh), II(ii) and II(jj) of 
Bishop's Amended Petition are denied. 

 
Y. Claim II(kk) of Bishop’s Amended 

Petition is denied. 
 
Bishop argues in Claim II(kk) of his Amended 

Petition that counsel acted ineffectively by failing to 
object to the State’s opening statement which 
lessened the State’s burden of proof. To the extent 
that the alleged impropriety of the prosecution’s 
statements has been addressed in Subsections I(B), 
II(C) and/or IV(G) of this Final Order, the Court 
summarily denies Bishop’s corresponding ineffective 
assistance of counsel claims for the reasons stated 
therein. Additionally, the Court notes that Bishop 
has failed to present any evidence or argument in 
support of this claim, or to even specifically note in 
his Post-Hearing Brief which portion(s) of the State’s 
opening statement he finds objectionable; therefore, 
this claim has been abandoned and is denied.486 
Even upon considering Bishop’s claim on its merits, 
it nevertheless must fail, since Bishop has failed to 

                                                
486 See Head v. Hill, 277 Ga. at 268. 
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present any evidence to rebut the presumption that 
defense counsel's decisions concerning whether or 
not to object to the prosecution's opening statement 
were reasonable and effective. Further, Bishop has 
failed to show prejudice, that if defense counsel had 
objected to some unspecified portion of the State's 
opening statement, there is a reasonable probability 
that the objection would have been sustained and 
that the outcome of Bishop’s trial would have been 
different. Accordingly, the claim of ineffective 
assistance of counsel set forth in Claim II(kk) of 
Bishop’s Amended Petition is denied. 

 
Z. Claim II(ll) of Bishop's Amended 

Petition is denied. 
 
Within Claim II(ll) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to impeach a number of State witnesses “by 
using various reasonably available means.” Bishop 
has failed to present any evidence or argument in 
support of this claim, or to even specifically note in 
his Post-Hearing Brief which witnesses he is 
referring to; therefore, this claim has been 
abandoned and is denied.487 To the extent that 
Bishop's ineffective assistance of counsel argument 
relates to his separately enumerated arguments 
concerning alleged deals offered to, false testimony 

                                                
487 See Head v. Hill, 277 Ga. at 268. 
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presented by and criminal histories of State 
witnesses named in Bishop's Amended Petition and 
Post-Hearing Brief (and addressed in corresponding 
portions of this Final Order), including, but not 
necessarily limited to Bennie Aycock, Jason Arnett 
and/or Seth Hatchett, the Court denies the claim for 
reasons set forth in this Final Order concerning 
those named State witnesses. 

Even upon considering Bishop’s claim on its 
merits, it nevertheless must fail, since Bishop has 
failed to present any evidence to rebut the 
presumption that defense counsel's decisions 
concerning the impeachment of State witnesses were 
reasonable and effective. Further, Bishop has failed 
to show prejudice, that if defense counsel had 
impeached State witnesses in some unspecified 
manner, that there is a reasonable probability that 
the outcome of Bishop’s trial would have been 
different. Accordingly, the claim of ineffective 
assistance of counsel set forth in Claim II(ll) of 
Bishop's Amended Petition is denied. 

 
AA. Claims II(mm) and II(nn) of 

Bishop's Amended Petition are 
denied. 

 
Within Claims II(mm) and II(nn) of his 

Amended Petition, Bishop argues that defense 
counsel acted ineffectively by failing to procure and 
present into evidence Bishop's jail records which 
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would have shown that state witness Joel Jason 
Amett's testimony about an altercation he had with 
Bishop was false, by failing to effectively impeach 
Arnett with this evidence while he was still on the 
stand and where such information would have had a 
dramatic effect, and by failing to interview and call 
witnesses who would have testified that it was 
Braxley who had the altercation with Arnett, not 
Bishop. These claims lack merit.  

As described above, Arnett testified during 
Bishop's trial that on June 18, 1994, the weekend 
before Morrison's murder, he and Bishop got into an 
altercation at the Hilltop Grill, and that Bishop 
threatened him and bragged about having buried a 
body. While investigating the case, defense counsel 
learned that Bishop was in jail on the date that 
Arnett said the altercation with Bishop occurred.488 
During the trial, defense counsel elicited from 
Deputy Sills the testimony that Bishop was in jail on 
June 18, 1994, the date Arnett claims he was in a 
fight with Bishop at the Hilltop Grill.489 As such, 
there is no question that the jury learned that 
Bishop could not have been involved in the alleged 
fight with Arnett on June 18, 1994. Also, defense 
counsel presented the testimony of Daphne Knowles, 
whose birthday party was at the Hilltop Grill that 
night (and so she clearly recalled the exact night in 
question and the date thereof), who stated that she 

                                                
488 H.T. 111 
489 T.T. 2368-69; H.T. 120, 198. 
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did not see Bishop there that night, but did see 
Arnett and Braxley in the parking lot.  

Bishop has presented additional evidence in 
this case in support of Bishop’s contention that he 
was not involved in a fight with Arnett at the Hilltop 
Grill on June 18, 1994. Delores Forshaw states in 
her affidavit that on the night of Daphne Knowles’ 
birthday party, she observed Braxley and Arnett in 
the parking lot of the Hilltop, and Braxley, not 
Bishop, was beating Arnett across the back with a 
stick.490 Kenneth Williams stated in an affidavit that 
Bishop was not at Daphne Knowles’ birthday party 
and that on that night, Braxley fought with Arnett 
and beat him with a stick.491 Williams heard Braxley 
tell Arnett that he'd killed one person and buried 
him behind his house and had no problem putting 
another person out there too.492 Within an affidavit 
submitted in this case, Charles Webster testified 
that on the night of Daphne Knowles’ party, Braxley 
said he'd killed a person and buried him behind his 
house and would put Webster there too, and then 
Braxley jumped on Arnett and beat him with a 
stick.493  

The Court finds that defense counsel’s actions 
with respect to the impeachment of Arnett’s 
testimony about the alleged altercation with Bishop 

                                                
490 P.X. 7 (Affidavit of Delores Forshaw). 
491 P.X. 8 {Affidavit of Kenny Williams). 
492 P.X. 8 (Affidavit of Kenny Williams).  
493 P.X. 13 (Affidavit of Charles Webster). 
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on June 18, 1994 were reasonable and effective. The 
law is clear that “[t]he mere fact that other 
witnesses might have been available or that other 
testimony might have been elicited ...is not a 
sufficient ground to prove ineffectiveness of 
counsel.”494 Additionally, although present counsel 
now disagrees with trial counsel's decisions, 
contending that the impeachment of Arnett while he 
was on the stand with the use of jail records would 
have had more “dramatic effect,” the law is clear 
that “the fact that the trial counsel chose to try the 
case in the manner in which it was tried and made 
certain difficult decisions regarding the defense 
tactics to be employed with which appellant and his 
present counsel now disagree, does not require a 
finding that the representation below was so 
inadequate as to amount to a denial of effective 
assistance of counsel.”495 Further, with respect to 
Webster in particular, the defense team was unable 
to make contact with Webster prior to trial; 
therefore, this Court declines to find counsel 
deficient for not calling Webster to testify.496 This 

                                                
494 Waters v. Thomas, 46 F.3d at 1514, quoting Foster v. Dugger, 
823 F.2d 402, 406 (11th Cir. 1987). See also, Fugate v. Head, 
261 F.3d 1206, 1218 (11th Cir. 2001). 
495 Van Alstine v. State, 263 Ga. 1, 4-5 (1993), citing Solomon v. 
State, 247 Ga. 27, 29 (1981). 
496 See H.T. 245 (Mr. Dayan testified that he was certain that 
he attempted to reach Webster prior to the trial at the 
telephone number he had listed for him, but was unable to do 
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Court also denies Bishop's suggestion that counsel 
were ineffective for declining to elicit the police 
statements of Daphne Knowles and Tasha Johnson 
regarding this incident as neither Ms. Knowles' nor 
Ms. Johnson’s statement corroborated Webster's 
account that Braxley made these statements to 
Arnett or Webster's claim that Braxley jumped on 
Arnett and beat him with a stick that night. To the 
contrary, Knowles’ police statement reflected that 
“no licks were passed” between Braxley and Arnett 
that night.497  

Even if the Court were to find that defense 
counsel were ineffective in the impeachment of 
Arnett, Bishop has failed to show prejudice, that 
there is a reasonable probability that if counsel had 
impeached Arnett while he was on the stand through 
the use of jail records, or if counsel had located and 
called additional witnesses to bolster Knowles' and 
Sills' testimony that Bishop was not at the Hilltop 
Grill on the night in question, the outcome of 
Bishop’s trial would have been different. For these 
reasons, the claims of ineffective assistance of 
counsel set forth in Claims II(mm) and II(nn) of 
Bishop’s Amended Petition are denied. 

 
BB. Claim II(oo) of Bishop’s Amended 

Petition is denied. 

                                                                                                
so as evidenced by his lack of notes reflecting a conversation 
with him). 
497 H.T. P.X. 155 (Typewritten Notes re: Daphne Knowles). 
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Within Claim II(oo) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
eliciting “irrelevant, prejudicial testimony from 
State's witnesses, and opened the door to prejudicial 
evidence which otherwise would have been 
inadmissible. These failures were due in part to 
counsel’s failure to interview witnesses prior to trial 
and failure to adequately investigate the State’s 
case.” Bishop has failed to present any evidence or 
argument in support of this claim, or even to 
specifically identify in his Post-Hearing Brief the 
evidence or witnesses to which he is referring; 
therefore, this claim has been abandoned and is 
denied.498 Even upon considering Bishop’s claim on 
its merits, it nevertheless must fail, since Bishop has 
failed to present any evidence to rebut the 
presumption that defense counsel’s decisions 
concerning the investigation and cross-examination 
of State witnesses were strategic and reasonable. 
Further, Bishop has failed to show prejudice, that if 
one or more of the State witnesses had been cross- 
examined differently, that there is a reasonable 
probability that the outcome of Bishop’s trial would 
have been different. Accordingly, the claim of 
ineffective assistance of counsel set forth in Claim 
II(oo) of Bishop’s Amended Petition is denied. 

 

                                                
498 See Head v. Hill, 277 Ga. at 268 (2003). 
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CC. Claim II(pp) of Bishop's Amended 
Petition is denied. 

 
Bishop alleges in Claim II(pp) that his trial 

counsel acted ineffectively by failing to investigate 
and present evidence that Braxley had motives to 
harm Morrison. The Court finds that this allegation 
lacks merit. First, the Court notes that neither Mr. 
Bellury nor Mr. Combs could recall ever learning 
from any witnesses interviewed that Braxley held 
animosity toward Morrison, although Mr. Combs 
recalled hearing that Morrison may have owed 
Braxley money.499 Bishop alleges that counsel should 
have presented evidence that Braxley was arrested 
in July 1993 (nearly one year before Morrison's 
death) for forged checks that Morrison (not Braxley) 
had allegedly written from William Braxley's bank 
account. Bishop contends that such evidence would 
have shown a motive for Braxley to kill Morrison. To 
support this allegation, Bishop presented the 
following evidence in this case: records reflecting 
Braxley’s arrest; trial counsel’s notes detailing 
Carolyn Bishop's hearsay statements that Morrison 
“supposedly ripped” Braxley off “2 to 3 years earlier,” 
and that Braxley “came looking for” Morrison 
thereafter; and Eddie Edinfield's affidavit testimony 

                                                
499 H.T. 130, 211-212. 
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regarding statements that Braxley allegedly made to 
him regarding Morrison prior to Morrison's death.500  

As to Braxley’s arrest records, given that 
Braxley was never convicted of these forgery 
charges, as the charges were dismissed by the entry 
of an Order of Nolle Prosequi, this Court finds that 
Braxley's records regarding these charges would not 
have been admissible at trial.501 Accordingly, the 
Court finds that Mr. Combs and Mr. Bellury were 
not deficient for declining to attempt to present this 
evidence. Even if the Court were to treat the 
evidence of Braxley’s arrest as being admissible, 
since Braxley was never convicted of these charges, 
and since Bishop's own statements to law 
enforcement reflected that he was the prime mover 
in Morrison's murder, the Court finds that there is 
no reasonable probability that the presentation of 
evidence of Mr. Braxley’s arrest for allegedly forging 
his father's checks would have changed the outcome 
of this case.502 

 Turning to Carolyn Bishop’s statements to 
defense counsel prior to Bishop's trial, since Bishop 

                                                
500 Trial counsels’ notes do not reflect that Carolyn Bishop 
informed them that Morrison had stolen Braxley's father's 
checks. P.X. 109 (Handwritten Notes Re: Carolyn Bishop). 
501 P.X. 91 (Baldwin County Superior Court Records -Mark 
Braxley). 
502 See Bishop, 268 Ga. at 294 (noting that “Bishop admitted 
that it was he who attempted to steal Morrison’s car keys and 
who instigated the beating by administering the first crushing 
blows, after which Morrison ceased breathing”). 
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failed to show that Carolyn had first-hand 
knowledge regarding what she said "supposedly" 
occurred between Braxley and Morrison several 
years earlier, her unreliable hearsay assertions 
regarding this alleged incident would not have been 
admissible at trial. Mr. Combs recognized this legal 
hurdle at the time: “[i]t was a rumor and I don't 
think we could ever establish it,” and so he 
reasonably decided not to attempt to introduce this 
hearsay testimony into evidence.503 For this reason, 
the Court rejects Bishop’s contention that his trial 
counsel were deficient for declining to attempt to 
present this inadmissible evidence. Even if the Court 
were to treat Carolyn's testimony on this issue as 
being admissible, the Court finds that there is no 
reasonable probability that the presentation of this 
evidence would have changed the outcome of 
Bishop’s case. 

With respect to Eddie Edinfield’s affidavit 
testimony regarding what Braxley allegedly said to 
him about Morrison prior to Morrison's murder, 
since the record shows that trial counsel attempted 
to locate Edinfield prior to trial but were unable to 
do so, the Court finds that Bishop's counsel were not 
deficient for declining to present Edinfield's 

                                                
503 H.T. 212. See also Gissendaner v. State, 272 Ga. 704, 715 
(2000) (when deciding whether to admit hearsay in the 
sentencing phase, a trial court "must consider whether 
substantial reasons exist to assume its reliability"). 
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testimony at trial regarding this issue.504 Although 
Mr. Edinfield suggested in his affidavit that he was 
available to counsel through Carolyn Bishop, his 
wife at the time, this assertion is belied by Carolyn's 
representation to trial counsel that although she was 
still legally married to Mr. Edinfield at the time of 
these crimes, they had been separated for the "last 
three years."505 However, even addressing the 
prejudice prong, the Court finds that since the 
potential damaging effect of Edinfield's testimony far 
outweighed the potential benefits as evidenced by 
his statement to the police, there is no reasonable 
probability that the presentation of this evidence, 
even assuming arguendo its admissibility, would 
have changed the outcome of this case.506 
Accordingly, this claim of ineffectiveness shall be 
denied. 

Bishop also claims that Mr. Combs and Mr. 
Bellury were ineffective for declining to investigate 
and present evidence that Braxley allegedly got into 
a fight with Morrison over a crack deal on the night 

                                                
504 H.T. 125 (testimony of Mr. Bellury), R.X. 73 (memo from Mr. 
Bellury reflecting that he went looking for Ellis 
Edinfield on 1/20/96 at the address provided by Howard Sills, 
but could not find him, noting that the residence did not appear 
to have been inhabited recently, and that "no one was home" in 
the immediate vicinity "to ask if they had seen Edinfield)" 
505 P.X. 108. 
506 R.X. 73. (asserting that Bishop beat him several times, once 
with his fist, while Edinfield was passed out, once with an ax 
handle, and later with a walking cane while Edinfield slept). 
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of Morrison's murder that was witnessed by Samuel 
Tucker, a drug dealer, to attempt to show Braxley's 
motive to harm Morrison. However, trial counsel and 
Mr. Dayan testified that although they discussed the 
events surrounding Morrison's murder with Bishop, 
they could not recall Bishop ever mentioning a fight 
between Braxley and Morrison that night, nor that a 
drug dealer by the name of Samuel Tucker had 
witnessed this alleged fight.507 Tucker submitted an 
affidavit in this case in which he acknowledged 
selling crack to Morrison and Braxley, that on the 
night of Morrison’s death, the two tried to buy crack 
but had no money, and that he watched Braxley and 
Morrison argue and Braxley threaten Morrison.508 

Tucker then submitted a second affidavit in this 
case, stating that he did not write the first affidavit 
or read it before signing it, and stating that on the 
night in question, “Leverett, Bishop and Braxley 
were acting kind of crazy, but I wasn’t paying any 
attention to what they were saying. The only thing 
that I do recall is that there was some cussing going 
on.”509 Upon consideration of this evidence, the Court 
finds that trial counsel acted reasonably and 
effectively with respect to Samuel Tucker. The Court 
also finds that Bishop has failed to show prejudice 
with respect to the lack of Samuel Tucker’s 
testimony at his trial, as there is no reasonable 

                                                
507 H.T. 129-130, 203-204, R.X. 2 (Deposition of Jordan Dayan). 
508 P.X. 22. 
509 R.X. 6. 
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probability that Tucker’s contradictory and 
unspecific testimony would have changed the 
outcome of this case. For all of these reasons, the 
Court denies the ineffective assistance of counsel 
claim set forth in Claim II(pp) of Bishop’s Amended 
Petition. 

 
DD. Claim II(gg) of Bishop’s Amended 

Petition is denied. 
 
Bishop argues in Claim II(qq) of his Amended 

Petition that trial counsel acted ineffectively by 
failing to investigate and present evidence that 
Braxley was more culpable than Bishop. This 
argument is belied by the uncontroverted evidence in 
this case that shows that from the beginning of this 
case, defense counsel’s strategy included as a 
primary element the argument that Braxley was the 
more culpable party.510 Throughout the investigation 
and trial of this case, counsel focused on evidence 
supporting this theme, and the Court finds that 
counsel's decisions regarding how to present 
evidence of Braxley’s culpability to the jury were 
reasonable and effective. Additionally, Bishop has 
failed to show prejudice that he may have suffered 
as a result of counsel's decision not to introduce 
additional, unspecified evidence concerning his 
theory that Braxley was more culpable than Bishop 

                                                
510 H.T. 93, 98-102. 
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for the crimes charged. Bishop has failed to show 
that if such additional, unspecified evidence was 
admitted, there is a reasonable likelihood that the 
outcome of his trial would have been different. 
Accordingly, Claim II(qq) of Bishop’s Amended 
Petition is denied.  

 
EE. Claims II(rr), II(vv) and II(ww) of 

Bishop’s Amended Petition are 
denied. 

 
In Claims Il(rr), Il(vv) and II(ww) of his 

Amended Petition, Bishop alleges that trial counsel 
acted ineffectively for failing to investigate and 
present evidence of Braxley’s criminal history, which 
would have enabled counsel to show that Braxley 
was seriously involved in drugs, and that he was 
what Bishop describes as violent, sadistic, deceptive, 
manipulative and controlling. The evidence is 
undisputed that defense counsel investigated 
Braxley’s criminal history and learned that evidence 
existed of his “bad character.”511 The evidence is 
uncontroverted Braxley was physically abusive to 
more than one of his girlfriends.512 Forshaw also 
testified about how Braxley repeatedly manipulated 

                                                
511 H.T. 107. 
512 P.X. 7; P.X. 8; P.X. 10 (affidavit of Eddie Edinfield); P.X. 11 
(Affidavit of Opal Flo Lavender); P.X. 13; P.X. 18 (Affidavit of 
Kim Cook); P.X. 19 (Affidavit of Steven A. Hall); and P.X. 24 
(Affidavit of Sandra Jones). 
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her into giving him rides into town, when she would 
have preferred not to do so.513  

Mr. Combs and Mr. Bellury were also familiar 
with the law concerning the introduction of 
character evidence, evidence of a victim's bad 
character, other bad acts of a co-defendant and 
similar transaction evidence.514 Since the law 
provides that only evidence regarding "the motive of 
the defendant, his lack of remorse, his general moral 
character and his predisposition to commit other 
crimes is admissible in the sentencing phase, the 
Court finds that trial counsel were not deficient for 
declining to attempt to present evidence concerning 
Braxley's character and criminal history.515 
Accordingly, the Court denies this claim of 
ineffective assistance of counsel. Even if such 
evidence was admissible in theory as mitigation 
evidence, the Court nevertheless finds counsel's 
actions to be reasonable and effective in deciding not 
to introduce such evidence. Further, Bishop has 
failed to show any prejudice he suffered as a result of 
trial counsel's decisions concerning Braxley; through 
the evidence presented during the trial, the jury did 
                                                
513 P.X. 7. 
514 H.T. 127-28. 
515 Devier v. State, 253 Ga. 604, 619 (1984) (emphasis added). 
See also Barnes v. State, 269 Ga. 345, 360 (1998) (proper 
mitigating evidence involves only evidence about the 
"particular defendant on trial" and "what it is about him that 
the jury should consider in deciding whether to spare his life") 
(emphasis supplied). 
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learn that Braxley used illegal drugs, abused 
alcohol, engaged in violent acts, and acted 
deceptively, and Bishop has failed to show that any 
additional evidence of Braxley’s bad character and/or 
criminal history would likely have changed the 
outcome of his trial.  

Bishop also points to alleged "similar 
transaction" evidence (via affidavit testimony) that 
he contends counsel should have introduced at his 
trial. Specifically, Bishop points to Kim Cook's 
allegation that Braxley beat her up while she was 
sleeping, and Sandra Jones’ allegation that Braxley 
threatened to cut her throat if she ever “fought back.’ 
This evidence would likely not be admissible as 
similar transaction evidence offered in an attempt to 
show that Braxley directly participated in Morrison's 
and Willis' murders, since Bishop has failed to 
establish that there was a “sufficient connection or 
similarity between” these alleged acts and the 
Morrison and Willis murders such that proof of the 
former tends to prove Braxley's participation in the 
later.516 Additionally, the evidence in this case shows 

                                                
516 Palmer v. State, 271 Ga. 234, 239 (1999)( Before evidence of 
independent offenses or acts is admissible, the trial court must 
determine that the State has affirmatively shown that: (1) the 
State seeks to admit evidence of the independent offenses or 
acts for an appropriate purpose; (2) there is sufficient evidence 
that the accused committed the independent offenses or acts; 
and (3) there is sufficient connection or similarity between the 
independent offenses or acts and the crimes charged so that 
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that trial counsel consulted with death penalty 
defense attorney Palmer Singleton and his staff 
regarding this issue and their research reflected that 
there was no Georgia case law to support the 
admission of such evidence; therefore, counsel 
decided not to attempt to introduce this evidence, 
and the Court finds that counsel's decision was 
reasonable and effective.517 Even if this alleged 
similar transaction evidence was admissible, since 
Bishop admitted to having motives to attack 
Morrison and Willis, to administering the first 
crushing blows to Morrison after which he appeared 
to stop breathing, and to administering initial and 
repeated blows to Willis, there is not a reasonable 
probability that this evidence would have changed 
the outcome of this case in light of all of the other 
evidence presented. Therefore, the Court denies the 
claims of ineffective assistance of counsel set forth in 
Claim II(rr), II(vv) and II(ww) of Bishop's Amended 
Petition. 

 
FF. Claims II(ss) and II(uu) of Bishop's 

Amended Petition are denied. 
 

                                                                                                
proof of the former tends to prove the latter), citing Williams v. 
State. 261 Ga. 640, 642 (1991). 
517 H.T. 181-186, R.X. 26 (Note Entitled "for Jordan Dayan, 
Please Give to Brian," with Attached Faxes from 
Palmer Singleton, from Trial Attorney File). 
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In Claims II(ss) and II(uu) of his Amended 
Petition, Bishop argues that trial counsel were 
ineffective for failing to investigate and present 
evidence that Braxley bragged to others about killing 
and/or burying Mr. Willis behind his house, that 
Braxley had bragged to others about killing people 
prior to Willis, and that the Baldwin County Sheriff 
s Office had investigated such claims.518 Contrary to 
Bishop's allegation, evidence that Braxley bragged 
about killing others prior to Willis was presented at 
trial through Bishop's own statement.519 As such, 
Bishop's claim on this ground lacks merit. 
Additionally, the veracity of Bishop’s allegation 
about Braxley was not challenged at trial by the 
State or any of its witnesses, and so the Court finds 
that trial counsel did not act unreasonably by 
choosing not to present evidence regarding whether 
or not such alleged other killings were investigated 
by law enforcement.  

With respect to Bishop’s argument that 
counsel was ineffective for declining to introduce 
evidence about Braxley’s bragging about Willis in 
particular, this claim similarly lacks merit, as 
Bishop has failed to present any evidence to rebut 
the presumption that counsel acted reasonably and 
effectively. Ms. Forshaw presented affidavit 
testimony in this case that before Morrison was 
killed, Braxley bragged about a body being buried 

                                                
518 See, e.g., P.X. 7; P.X. 8; and P.X. 11. 
519 T.T. 2528, 2535, 2538-2540. 
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behind his house; however, she does not indicate 
that he said he had buried Willis behind his house, 
and without such specification, her testimony was 
merely duplicative, which trial counsel reasonably 
declined to present.520 Further, Bishop has failed to 
show how the introduction of evidence that Braxley 
bragged about killing and burying Willis in 
particular (in addition to the other unnamed victims 
Braxley allegedly bragged about killing) would have 
changed the outcome of his trial; therefore, the Court 
finds that Bishop has failed to show a reasonable 
likelihood that he suffered prejudice as a result of 
the lack of such evidence. For these reasons, Bishop's 
ineffectiveness claims set forth in Claims II(ss) and 
II(uu) of his Amended Petition are denied. 

 
GG. Claim II(tt) of Bishop’s Amended 

Petition is denied. 
 
Within Claim II(tt) of his Amended Petition, 

Bishop argues that trial counsel acted ineffectively 
by failing to investigate and present evidence that 
Braxley had a motive to harm Willis, that he had 
expressed a desire to hurt him, and that he had 
beaten him on prior occasions in order to steal his 
benefits check.521 In support of his argument, Bishop 
presents the affidavit testimony of David Johnson 
who states that while he was in jail with Braxley 
                                                
520 P.X. 7. 
521 Bishop's Post-Hearing Brief, 122. 
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before Willis’ death, Braxley talked about how he 
hated Willis and he “vowed to get even with Ricky 
when he had the chance.”522 Opal Lavender also 
presented affidavit testimony within which she 
states that she knew Braxley “despised” Willis.523 
Ronnie Daniels, Willis's half-brother, also testified 
about Willis’ addictions and the fact that people 
didn’t like Willis.524  

Bishop also points to Delores Forshaw's 
affidavit, in which she alleges that a few days before 
Willis went missing, she saw him walking out by the 
Braxley trailer with two black eyes, and that when 
she asked him what happened, she claimed that 
Willis told her that Braxley “beat him up and stole 
his money.”525 However, Forshaw’s affidavit 
testimony is refuted by trial counsels' notes 
memorializing Forshaw's statements to them at the 
time of Bishop's trial that Bishop, not Braxley, was 
the one who beat Willis up.526 Mr. Combs recalled 
speaking with Forshaw, and testified that if her 
testimony was helpful and not duplicative, he would 
have called her to testify at trial.527  

Additionally, the Court notes that Bishop’s 
trial counsel testified that they did not recall hearing 
                                                
522 P.X. 9 (Affidavit of David Johnson).  
523 P.X. 11. 
524 P.X. 34 (Affidavit of Ronnie Daniels). 
525 P.X. 7. 
526 R.X. 74 (File Entitled Delores Lassabe Forshaw, from Trial 
Attorney File). 
527 H.T. 199. 
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such allegations or information supporting such 
allegations from Bishop, or from any of the potential 
witnesses that they interviewed regarding Willis’ 
murder in preparation for the trial.528 Specifically, 
neither Mr. Bellury nor Mr. Combs could recall 
learning from any witness that Braxley hated 
Willis.529 Accordingly, the Court finds that counsel 
were not deficient for not attempting to present such 
evidence, and so the Court denies this 
ineffectiveness claim.  

The Court also finds that Bishop failed to 
establish prejudice, as Bishop admitted that he 
initiated the physical attack on Willis on the night of 
his death because he was angry with Willis for the 
sexual assault that Willis had made on his 
mother.530 Thus, there is no reasonable probability 
that hearsay evidence regarding Braxley's alleged 
motive to kill Willis, even assuming, arguendo, its 
admissibility, would have changed the outcome of 
this case. Accordingly, the Court denies the claim of 
ineffective assistance of counsel set forth in Claim 
II(tt) of Bishop's Amended Petition. 

 
HH. Claim II(xx) of Bishop’s Amended 

Petition is denied. 
 

                                                
528 H.T. 120, 211-212. See e.g., T.T. 2519, 2522, 2526 (Bishop 
states, “I don't know why he [Braxley] killed him[Willis]”). 
529 H.T. 120, 211-212. 
530 T.T. 2515-2516. 
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Within Claim II(xx) of his Amended Petition, 
Bishop alleges that counsel acted ineffectively by 
failing to investigate and present evidence, including 
mental health evidence, that Mr. Bishop had limited 
intelligence, that he had a dependent personality 
and that he was easily led. For reasons set forth in 
Subsections III(A) and IV(B) of this Final Order, this 
claim is denied; however, the Court shall address 
this particular claim in more detail below. The Court 
notes that although Dr. Williams stated in his report 
to trial counsel that the intelligence testing he 
administered to Bishop indicated that Bishop was in 
the low average range, counsel were not deficient for 
declining to call Dr. Williams to testify to this 
assertion, as Dr. Williams warned in his report that 
this measure was likely a “mild underestimate” of 
Bishop’s “optimal capacities due to fluctuating 
attention and cultural and academic deprivation."531 
Given this caveat, coupled with Dr. Williams' finding 
of Bishop's strong antisocial features (which clearly 
would not have been beneficial to Bishop's mitigation 
case pursuant to O.C.G.A. § 17-7-131(a)(1)(2), which 
provides that antisocial personality disorder is not a 
mitigating factor), counsel were not deficient for 
declining to call Dr. Williams to present this test 
result at trial. Counsel carefully thought about Dr. 
William's opinion and decided that it would not 

                                                
531 R.X. 107 (File Entitled Dr. Alan Williams, from Trial 
Attorney File). 
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really help Bishop at trial, and so counsel decided 
not to call Dr. Williams to testify.532  

The Court also finds that counsel were not 
deficient for declining to call Dr. Lower to testify 
that Bishop scored in the low average range on the 
tests he administered to him in the course of his 
pretrial evaluation, as Dr. Lower found that this 
score was also likely an underestimate of Bishop's 
“true ability,” given that Bishop only had “seven 
years of formal education,” is “the product of a highly 
unstable and chaotic family and living situation,” 
“has a history of extensive substance abuse,” was 
“under stress due to his incarceration and pending 
charges at the time of [this] testing,” and “may well 
have been motivated to give less than his best 
performance.”533 Mr. Bellury spoke with Dr. Lower 
before Bishop’s trial and testified that defense 
counsel would have called Dr. Lower to testify if they 
thought his testimony would be helpful; however, 
since they determined the testimony was not helpful, 
they reasonably declined to call him to testify.534 The 
Court finds that the reasonableness counsel's 
decision to not have Dr. Lower testify about Bishop's 
score on the IQ test he gave Bishop is also shown by 
the fact that Dr. Lower's other findings would have 
been harmful to Bishop's mitigation case. As Dr. 

                                                
532 H.T. 192. 
533 R.X. 110 (January 29, 1996, Supplemental Report of Dr. 
Lower to Judge George on Petitioner, from Trial Attorney File). 
534 H.T. 130.  
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Lower stated in his report, Bishop's “history is 
indicative of a serious conduct disorder which has 
now matured into a personality disorder,” with 
“disregard for social mores,” for which treatment will 
be “difficult,” not likely available in prison, and the 
“prospects of success” for which “are poor.”535 
Accordingly, for these reasons, as well as those noted 
in Subsections III(A) and IV(B) of this Final Order, 
this claim of ineffective assistance of counsel is 
denied.  

Even if the Court were to find that counsel 
acted in a deficient manner, there is no reasonable 
probability that evidence regarding Bishop’s low-
average performance on IQ tests administered near 
the time of trial would have changed the outcome of 
the case, in light of the other evidence described 
above that the jury would hear, and the fact that 
Bishop scored within the normal range on an IQ test 
given to him by Dr. Drake several years prior to the 
trial, as well as all of the other evidence presented 
during the trial of this case.536 For all of these 
reasons, as well as those set forth in Subsections 
III(A) and IV(B) of this Final Order, Claim II(xx) of 
Bishop's Amended Petition is denied. 

 

                                                
535 R.X. 109 (January 18, 1996 Report of Dr. Lower to Judge 
George on Petitioner, from Trial Attorney File). 
536 R.X. 128 (January 3, 1989, Report on Evaluation of 
Petitioner by Mary Ann Drake, Ph.D., from Trial Attorney 
File). 
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II. Claims II(yy), II(zz), II(aaa), II(bbb) 
and II(ccc) of Bishop's Amended 
Petition are denied. 

 
Within Claims II(yy), II(zz), II(aaa), II(bbb) 

and II(ccc) of his Amended Petition, Bishop argues 
that trial counsel acted ineffectively by failing to 
present evidence by members of the Baldwin County 
Sheriff's Department, who investigated the Morrison 
and Willis homicides that would have assisted Mr. 
Bishop, specifically the three “key members of the 
Baldwin County Sheriff’s Department” who 
investigated the Morrison and Willis homicides 
supported a life without parole sentence for Mr. 
Bishop: Detective Horn,  Deputy Sills and Sheriff 
Massee. Bishop also argues that counsel was 
ineffective for failing to present evidence that Mr. 
Bishop demonstrated remorse to law enforcement 
witnesses for his participation in the crimes, that 
those three law enforcement officers believed Mr. 
Bishop's version of events as recounted in his tape- 
recorded statements of June 25, 1994 and June 26, 
1994, believed that Braxley was not truthful to them 
in his statement, and that Mr. Braxley was at least 
as culpable if not more culpable than Mr. Bishop.  

The Court notes that Bishop refers to this 
evidence in support of a separate claim for habeas 
relief, Claim V-2 of his Amended Petition and Claim 
IV of his Post-Hearing Brief, in which he argues that 
the State suppressed favorable evidence and coerced 
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State witnesses to present false and/or misleading 
testimony. In Subsection II(C)(3) of this Final Order, 
the Court found the substance of these claims to be 
procedurally defaulted and denied them for this 
reason. The summary of the evidence set forth in 
Subsection II(C)(3) of this Final Order continues to 
be the Court’s finding of fact and is incorporated into 
the instant Paragraph by reference.  

The Court finds that Bishop has failed to 
present evidence sufficient to overcome the 
presumption that trial counsel acted reasonably and 
effectively in declining to present the testimony of 
Detective Horn, Deputy Sills and Sheriff Massee 
concerning their opinions about Bishop’s apparent 
remorse, relative culpability, Braxley’s culpability 
and Bishop's sentence. Further, Bishop has failed to 
show how he suffered prejudice as a result of 
counsel's decisions, that if this opinion testimony 
from these law enforcement officers had been 
presented to the jury, there is a reasonable 
likelihood that the outcome of his trial would have 
been different. Accordingly, Claims II(yy), II(zz), 
II(aaa), II(bbb) and II(ccc) of Bishop's Amended 
Petition are denied. 

 
JJ. Claim II(ddd) of Bishop's Amended 

Petition is denied. 

 
Within Claim II(ddd) of his Amended Petition, 

Bishop argues that trial counsel acted ineffectively 
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by failing to develop and present evidence that State 
witnesses, including Joel Jason Arnett, were 
informants for local law enforcement and thus had a 
motive to lie to assist the State. Bishop does not 
name in his Post-Hearing Brief any alleged 
informants other than Arnett; therefore, with 
respect to such other unnamed alleged informants, 
this claim has been abandoned and is denied.537 
Additionally, the Court notes that in Subsection 
II(C)(4) of this Final Order, the Court addressed 
Bishop's argument related to this issue, where he 
contends that the State acted improperly failing to 
disclose benefits and/or deals provided to Arnett in 
exchange for his allegedly false testimony, and the 
Court found first that the claim was procedurally 
defaulted, but even upon addressing the merits of 
this argument, the Court found that Bishop's claim 
lacked merit.  

In the interest of fairness, the Court has again 
carefully reviewed the record for evidence concerning 
this issue. In an affidavit submitted in this case, 
Delores Forshaw testified that “[n]obody trusted 
Jason [Arnett] because everybody knew that he was 
a snitch for the police.”538 In another affidavit, 
Kenny Williams testified that “everyone knew he 
[Arnett] was an informant for the police,” and that 
Officers Langford and West had told him so.539 

                                                
537 See Head v. Hill, 277 Ga. at 268. 
538 P.X. 7. 
539 P.X. 8. 
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Charles Webster also testified via affidavit that 
Arnett had a reputation for being "a snitch" and that 
he helped out law enforcement by telling them who 
in town sold drugs.540 The Court continues to find 
that Bishop has failed to produce credible evidence 
that Arnett was a confidential informant at the time 
of Bishop's trial. Mr. Bright's uncontroverted 
testimony at the hearing in this case was that no 
promise or deal existed between the State and 
Arnett, nor was Arnett threatened or coerced in any 
way to testify.541 Detective Robert Langford of the 
Baldwin County Sheriff s Office presented 
uncontroverted testimony that Arnett initiated 
contact with him while Detective Langford was 
investigating the Morrison murder, and no promises 
or threats were made to him when he did so.542 
Detective Langford testified that Arnett was not 
working as an informant for the Baldwin County 
Sheriff s Office at the time of Morrison's murder or 
during Bishop's trial, and Detective Langford denied 
telling Kenny Williams that he was.543 Andrew West, 
a detective in the Baldwin County Sheriff s Office at 
the time of the crimes at issue in Bishop's case, 
submitted an affidavit in this case stating that while 
he is familiar with Arnett, to the best of his 
recollection, West never used Arnett as a police 

                                                
540 P.X. 14. 
541 H.T. 418-419. P.X. 53, p. 47-50. 
542 H.T. 430-432. 
543 H.T. 432. 
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informant.544 Notably, there is no evidence from 
Arnett himself admitting to being a police informant 
or otherwise having received benefits or promises 
from the State in exchange for his testimony at 
Bishop's trial.  

Court finds the testimony of Mr. Bright, 
Detective Langford and Officer West to be more 
credible than the hearsay testimony of the above-
named individuals who presented hearsay testimony 
that Arnett was a police informant.545 Additionally, 
the above-named individuals lack any first-hand 
basis for knowing whether or not Arnett was an 
informant or received deals in exchange for his 
testimony, while the officers and Mr. Bright are in 
the far better position to know about any such 
arrangement. As there is no credible evidence that 
Arnett was a police informant or had any other deal 
or arrangement with law enforcement at time law 
enforcement was investigating the Morrison case up 
through and including Bishop's trial, it follows that 
Bishop's trial counsel did not act unreasonably or 
ineffectively for failing to attempt to introduce such 
hearsay evidence at Bishop's trial. Additionally, even 
if counsel could be found to have acted ineffectively 
for failing to introduce such evidence, the Court 
finds no prejudice, as Bishop has failed to show that 

                                                
544 R.X. 11. 
545 Cf. Chatman v. Mancill, 2006 WL 211999, 4 (Ga. 2006) 
(speculative testimony not based on personal knowledge was 
hearsay, and as such, lacked any probative value). 
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there is a reasonable likelihood that the introduction 
of these witnesses' opinions about Arnett's status 
with law enforcement would have resulted in a 
different outcome of his case. For these reasons, 
Claim II(ddd) of Bishop's Amended Petition is 
denied. 

 
KK. Claims II(ggg) and II(hhh) of 

Bishop's Amended Petition are 
denied. 

Within Claims II(ggg) and II(hhh) of his 
Amended Petition, Bishop argues that trial counsel 
acted ineffectively by failing to develop and present 
evidence to impeach Bennie Aycock's testimony that 
Bishop had attacked him with a brick (including 
evidence that Aycock's injuries were inconsistent 
with being hit with a brick and that Aycock suffered 
from poor memories and black-outs as a result of 
Post-Traumatic Stress Disorder) and by failing to 
develop and present evidence to show that Aycock 
was incompetent to testify because he suffered from 
Post-Traumatic Stress Disorder (“PTSD”), and 
because he had no independent recall of an 
altercation with Mr. Bishop about which he testified. 
These claims lack merit.  

As described above in this Final Order, on 
direct examination during trial, Aycock testified that 
during the course of a verbal disagreement, Bishop 
hit him on the left side of the head with an object, 
and that this blow knocked out a few of his teeth, 
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broke his nose and cheekbone, and caused nerve 
damage to the left side of his face.546 Aycock was 
unable to state what object Bishop hit him with, but 
testified that he "heared [sic] it was a brick."547 To 
refute Aycock's testimony, defense counsel elicited 
on cross examination that shortly after the incident 
with Bishop was alleged to have occurred, Aycock 
was driving while intoxicated and was involved in a 
car accident (thereby undermining Aycock's claim 
that his injuries were caused by Bishop and not by 
the car accident). On cross examination, Dr. 
Lockhart, the physician who treated Aycock for these 
injuries, testified that although Aycock's injuries 
were consistent with a blow from a brick, he could 
not say for certain that the object that caused the 
injuries was, in fact, a brick, and that it was 
"entirely possible" that Aycock's injuries instead 
resulted from his car accident.548  

Bishop first argues that counsel were 
ineffective for declining to present the testimony of 
an independent medical expert such as Leroy 
Riddick, the medical examiner that Bishop hired in 
this case, to testify that Bennie Aycock's injuries 
were inconsistent with being hit with a brick.549 
However, the facts described above gave counsel firm 
ground to cross-examine Aycock regarding his 

                                                
546 T.T. 2479-2480. 
547 T.T. 2481. 
548 T.T. 2485-2486, 2501. 
549 See P.X. 44 (Affidavit of Leroy Riddick). 
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version of events and the likelihood that he was not 
telling the truth. Additionally, since counsel did not 
have unlimited funds to secure expert assistance in 
this case, counsel made the reasonable, strategic 
decision to use the court-awarded expert funds to 
obtain investigatory and mental health assistance, 
as opposed to an independent medical expert to 
attack the credibility of Aycock. Accordingly, the 
Court finds that trial counsel were not deficient in 
their impeachment of Aycock's testimony. The Court 
also finds that Bishop has failed to show prejudice 
regarding this claim, as there is not a reasonable 
likelihood that Leroy Riddick's testimony would have 
changed the outcome of this case in light of the 
above-described testimonial evidence already 
presented to the jury. Mr. Riddick notes and agrees 
with Dr. Lockhart's testimony that Aycock's injuries 
could have been caused by a fist or by striking a 
hard object in a car during an auto collision."550  

Bishop also argues that counsel were 
ineffective for choosing not to present evidence that 
Aycock suffered from blackouts, poor memories and 
PTSD. However, the record shows that Aycock did 
testify at trial that he had PTSD, which impaired his 
memory, and that he had experienced at least one 
blackout.551 For this reason, the Court finds that this 
claim of ineffectiveness is without merit and is 
denied. Bishop further claims that counsel were 

                                                
550 P.X. 44. 
551 T.T. 2494-2495. 
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ineffective for failing to show that Aycock "was 
incompetent to testify because he suffered from poor 
memories and black-outs as a result of Post-
Traumatic Stress Disorder and because he had no 
independent recall" of the altercation with Bishop.552 
However, the record shows that Aycock specifically 
recalled the altercation and being hit by Bishop; he 
simply could not identify the object that Bishop 
struck him with.553 In light of this evidence and the 
findings set forth above herein, the Court finds that 
this claim of ineffectiveness also lacks merit and is 
denied.  

The Court also does not find counsel 
ineffective for declining to present the affidavit 
testimony of Opal Lavender, who alleges that Aycock 
got into a fight with a man named Totie Clark before 
the incident with Bishop, where he got “beat pretty 
bad” by Clark, and that Aycock never mentioned to 
Lavender that Bishop had hit Aycock with a brick 
until months later.554 The evidence shows that prior 
to Bishop's trial, the defense team interviewed 
Lavender, who was Aycock's girlfriend at the time, 
regarding this incident prior to Bishop's trial, and 
Lavender informed counsel that she was aware that 
Aycock had gotten into a fight with "Josh" and that 

                                                
552 Bishop's Post-Hearing Brief, 126. 
553 T.T. 2479-2481. 
554 P.X. 11. 
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"Josh hit him with a brick."555 Ms. Lavender did not 
inform the defense investigator about a previous 
fight between Aycock and a man named Totie Clark, 
or that Aycock had not told her about the brick until 
several months after the incident. Since Lavender 
failed to disclose this information to the defense 
team prior to trial, even though the defense team 
located her and questioned her directly about this 
incident, and since she failed to mention this 
additional information to the police during an 
interview performed prior to Bishop's trial, the Court 
finds that counsel were not deficient for not 
presenting to the jury the version of events Lavender 
now recalls.556 For this reason, this claim of 
ineffectiveness is denied.  

Even if the Court were to find that trial 
counsel acted ineffectively with respect to the 
impeachment of Aycock, Bishop's claims for habeas 
relief still fail, because Bishop has not shown 
prejudice, that there is a reasonable likelihood that 
if Aycock had been impeached in the manner Bishop 
now suggest, that the outcome of his trial would 
have been different. For all of these reasons, the 

                                                
555 R.X. 152 (notes of investigator Jordan Dayan on "Flo 
Lavender"). 
556 See also P.X. 11; R.X. 152 (pre-trial police interview of Ms. 
Lavender and Mr. Aycock regarding the fight with Bishop, 
during which Ms. Lavender made no mention of her present 
claims). 
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ineffectiveness claims set forth in Claims II(ggg) and 
II(hhh) of Bishop's Amended Petition are denied. 

 
LL. Claim II(iii) of Bishop's Amended 

Petition is denied. 
 
Within Claim II(iii) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to object to State witnesses Ricky Horn and 
Howard Sills "testifying beyond their scope of 
expertise." Bishop has failed to present any evidence 
or argument in support of this claim, or to even 
specify in his Post-Hearing Brief what portion(s) of 
these witnesses' testimony he considers to be 
objectionable; therefore, this claim has been 
abandoned and is denied.557 Even upon considering 
Bishop's claim on its merits, it nevertheless must 
fail, since Bishop has failed to present any evidence 
to rebut the presumption that defense counsel's 
decisions concerning whether or not to object to 
witnesses' testimony were reasonable and effective. 
Further, Bishop has failed to show prejudice, that if 
one or more objections had been raised, that such 
objection(s) would be meritorious, and that there is a 
reasonable probability that the outcome of Bishop's 
trial would have been different. Accordingly, the 
claim of ineffective assistance of counsel set forth in 
Claim II(iii) of Bishop's Amended Petition is denied. 

                                                
557 See Head v. Hill, 277 Ga. at 268. 
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MM. Claim II(jjj) of Bishop's Amended 

Petition is denied. 
 
Bishop argues in Claim II(jjj) of his Amended 

Petition that counsel acted ineffectively for failing to 
object to hearsay testimony. Bishop has failed to 
present any evidence or argument in support of this 
claim, or to even specify in his Post-Hearing Brief 
what witness(es)' testimony he considers to be 
objectionable; therefore, this claim has been 
abandoned and is denied.558 Even upon considering 
Bishop's claim on its merits, it nevertheless must 
fail, since Bishop has failed to present any evidence 
to rebut the presumption that defense counsel's 
decisions concerning whether or not to object to 
witnesses' testimony were reasonable and effective. 
Further, Bishop has failed to show prejudice, that if 
one or more objections to alleged hearsay testimony 
had been raised, that such objection(s) would be 
meritorious, and that there is a reasonable 
probability that the outcome of Bishop's trial would 
have been different. Accordingly, the claim of 
ineffective assistance of counsel set forth in Claim 
II(jjj) of Bishop's Amended Petition is denied. 

 
 

                                                
558 See Head v. Hill, 277 Ga. at 268. 
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NN. Claim II(ll) of Bishop's Amended 
Petition is denied. 

 
Within Claim II(lll) of his Amended Petition, 

Bishop argues that counsel were ineffective for 
failing to call as a witness Braxley's father, William 
Braxley, who had given law enforcement a statement 
inculpating Braxley and contradicting Braxley’ s 
statement. After a careful review of the record for 
this case, the Court finds that Bishop's claim lacks 
merit. The undisputed evidence shows that counsel 
attempted to speak with William Braxley prior to 
Bishop's trial, but he “absolutely refused” to speak 
with them.559 The Court finds that counsel did not 
act deficiently for failing to call as a witness an 
individual whose testimony would be unpredictable 
at best, and likely adverse in some manner, given his 
relationship to Bishop's codefendant and his refusal 
to speak with counsel prior to trial. Even if a court 
were to find counsel ineffective for their decision not 
to call William Braxley as a witness, this claim must 
nevertheless fail, as Bishop has failed to show 
prejudice, a substantial likelihood that William 
Braxley’s testimony would have resulted in a 
different outcome in Bishop’s case. For these 
reasons, Claim II(lll) of Bishop’s Amended Petition is 
denied. 

 

                                                
559 H.T. 202. 
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OO. Claim II(nnn) of Bishop’s Amended 
Petition is denied. 

 
In Claim II(nnn) of his Amended Petition, 

Bishop argues that trial counsel acted ineffectively 
by failing to develop and present evidence of the 
alleged bad character of Leverett Morrison, 
specifically, that shortly before his death, Morrison 
was engaging in highly erratic and dangerous 
behavior stemming from his crack addiction, 
including stealing his ex-wife’s jewelry and fleeing to 
the state of Florida, “selling” his jeep in order to 
obtain crack in Savannah and then stealing it back, 
and begging numerous acquaintances in 
Milledgeville for money for crack, including David 
Johnson and Braxley, who both had motives to harm 
Morrison as a result of his past conduct towards 
them. Bishop has presented several items of 
testimonial evidence in support of his allegations. 
For example, in an affidavit, David Johnson testified 
that Morrison had “scammed me out of a lot of 
money” and “was a known thief and drug addict.”560 
Eddie Edinfield testified via affidavit that prior to 
Morrison’s murder, Braxley was angry with 
Morrison for allegedly stealing his liquor and 
checkbook and for forging checks of William Braxley, 
causing Braxley to get arrested.561 Ann Brook 
Nowlin, Morrison’s wife at the time of his death, 
                                                
560 P. X. 9. 
561 P.X. 10. 
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provided an affidavit detailing Morrison's addiction 
to alcohol and drugs and willingness to lie and steal 
to obtain money for drugs.562 

The Georgia Supreme Court has 
unequivocally held that evidence of “[t]he victim’s 
bad character is not admissible in the sentencing 
phase,” so the Court finds that counsel were not 
ineffective for declining to attempt to present such 
evidence during the mitigating phase of Bishop’s 
case.563 Additionally, the Court notes that despite 
this clear prohibition, during the guilt phase of the 
trial, the jury heard as res gestae evidence numerous 
accounts of Morrison’s bad character, learning that 
he used illegal drugs and abused alcohol. 
Additionally, the jury learned from Bishop’s 
statement that on the night of Morrison’s murder, 
Morrison and Braxley stole William Braxley’s 
checkbook and used his money to purchase crack. As 
such, even if counsel were deficient for not 
presenting additional evidence of Morrison’s bad 
character and dangerous behavior, Bishop has failed 
to show prejudice therefrom, as the jury was already 
aware of Morrison’s proclivity for crack, alcohol and 
theft to procure such substances. Accordingly, Claim 
II(nnn) of Bishop’s Amended Petition is denied. 

                                                
562 P.X. 33 (Affidavit of Ann Brook Nowlin). 
563 Barnes v. State, 269 Ga. 345, 360 (1998). Cf. Hill v. State, 
263 Ga. 37, 44-45 (1993) (the “’personal characteristics of the 
victim’” are generally not relevant, even in the sentencing 
phase), quoting Sermons v. State, 262 Ga. 286, 288 (1992). 
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PP. Claim II(ppp) of Bishop’s Amended 

Petition is denied. 
 
Within Claim II(ppp) of his Amended Petition, 

Bishop argues that counsel acted ineffectively by 
failing to object to the testimony of several unnamed 
State witnesses in which the witnesses testified in a 
rambling, narrative, non-responsive fashion. Bishop 
has failed to present any evidence or argument in 
support of this claim, or to even specify in his Post-
Hearing Brief what witness(es)' testimony he 
considers to be objectionable; therefore, this claim 
has been abandoned and is denied.564 Even upon 
considering Bishop's claim on its merits, it 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel's decisions concerning whether or 
not to object to witnesses'  testimony were 
reasonable and effective. Further, Bishop has failed 
to show prejudice, that if one or more objections to 
witnesses' "rambling, narrative and non-responsive" 
testimony had been raised, that such objection(s) 
would be meritorious, and that there is a reasonable 
probability that the outcome of Bishop's trial would 
have been different. Accordingly, the claim of 
ineffective assistance of counsel set forth in Claim 
II(ppp) of Bishop's Amended Petition is denied. 

                                                
564 See Head v. Hill, 277 Ga. at 268.  
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QQ. Claim II(qqq) of Bishop’s Amended 

Petition is denied. 
 
Within Claim II(qqq) of his Amended Petition, 

Bishop argues that counsel acted ineffectively for 
failing to "give a closing argument at the conclusion 
of the guilt phase and penalty phase which 
adequately exposed  the shortcomings of the State's 
case against Mr. Bishop." Bishop expanded this 
argument in his Post-Hearing Brief in a limited 
fashion by stating that counsel “inserted Mr. 
Bishop's name  into a sample argument provided by 
the Southern Center for Human Rights which was 
only meant to be an example." Beyond making this 
conclusory allegation of ineffective assistance, 
Bishop has failed to present any evidence or 
argument in support of this claim; therefore, this 
claim has been abandoned and is denied for this 
reason.565  Even upon considering Bishop's claim on 
its merits, it nevertheless  must  fail, since Bishop 
has failed to present any evidence to rebut the 
presumption that defense counsel's decisions 
concerning how to present a closing argument at the 
conclusion  of the  sentencing phase of the case was 
reasonable and effective. Further, Bishop has failed 
to show prejudice, that if counsel had presented a 
closing argument in a different fashion, that there is 

                                                
565 See Head v. Hill, 277 Ga. at 268. 
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a reasonable probability that the outcome of Bishop's 
trial would have been different. Accordingly, the 
claim of ineffective assistance of counsel set forth in 
Claim II(qqq) of Bishop's Amended Petition is 
denied. 

 
RR. Claim II(rrr) of Bishop’s Amended 

Petition is denied. 
 
Bishop argues within Claim Il(m) of his 

Amended Petition that trial counsel acted 
ineffectively for failing to object to errors in the 
court's charge at the guilt phase and sentencing 
phase, including, but not limited to: "(1) an 
instruction on reasonable doubt which reduces the 
State's burden of proof; (2) an instruction that intent 
may be inferred, which relieves the State of the 
burden of  proving each element of the crime; (3) 
confusing and misleading charges on circumstantial 
evidence; and (4) an instruction on implied malice 
which relieved the State of the burden  of proving  
each  element  of the crime."  Beyond  making this 
conclusory allegation of ineffective assistance, 
Bishop has failed to present any evidence or 
argument in support of this claim; therefore, this 
claim has been abandoned and is denied for this 
reason.566 Even upon considering Bishop's claim on 
its merits, it nevertheless must fail, since Bishop has 

                                                
566 See Head v. Hill, 277 Ga. at 268. 
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failed to present any evidence to rebut the 
presumption that defense counsel's decisions  
concerning whether or not to object to the trial 
court's jury charge was reasonable and effective. 
Further, Bishop has failed to show prejudice, that if 
counsel had objected to one or more of the charges in 
question,  that  such  objection  would  have  been  
meritorious, and  that  there  is  a  reasonable 
probability that the outcome of Bishop's trial would 
have been different. Accordingly, the claim of 
ineffective assistance of counsel set forth in Claim 
II(rrr) of Bishop's Amended Petition is denied. 

 
SS. Claims II(sss) and II(ttt) of Bishop’s 

Amended Petition are denied. 
 
Bishop argues within Claim  Il(sss) of his 

Amended Petition that Counsel  acted ineffectively 
by “failing to comprehend the scope of potential 
mitigating evidence and thereby failed to present the 
ample evidence in mitigation that was available.”  
Bishop has failed to point to any evidence or provide 
any argument in support of this claim in his Post-
Hearing Brief, or to otherwise specifically identify 
the evidence he is referring to; therefore, this claim 
has been abandoned and is denied for this reason.567  
Bishop goes on to argue in Claim II(ttt) of his 
Amended Petition that counsel acted ineffectively by 

                                                
567 See Head v. Hill, 277 Ga. at 268. 
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failing to conduct an adequate pretrial investigation 
into Mr. Bishop’s life and background to uncover and 
present to the jury evidence in mitigation, including 
evidence that Mr. Bishop had serious substance 
abuse problems from an early age, including 
inhaling brain damaging chemicals such as gasoline 
and aerosols and evidence of sexual abuse.  Bishop's 
claim concerning alleged sexual abuse has been 
addressed by the Court and denied in Subsection 
IV(H) of this Final Order, and the Court hereby 
incorporates all findings of fact and conclusions of 
law into the instant Paragraph. With respect to 
evidence of Bishop’s substance abuse problems from 
an early age, the record belies his contention that 
the jury did not hear such  evidence; in fact, the jury 
heard from numerous mitigation witnesses, 
including but not limited to the DFACS workers, his 
brother  and his mother, that from childhood Bishop 
had used and abused inhalants and alcohol 
increasingly over the years (for example, Carolyn 
testified that she directed Bishop to drink an entire 
beer at the tender age of four years old).  
Accordingly, these claims also lack merit and are 
denied. 

In the interest of fairness, the Court has 
carefully reviewed the evidence submitted in this 
case concerning Bishop’s claim that counsel 
ineffectively failed to investigate, locate and present 
mitigation evidence at the sentencing phase of 
Bishop’s case, and it finds that Bishop has failed to 
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show that trial counsel were deficient. First, the 
Court notes that the record is undisputed that 
defense counsel thought there was strong mitigating 
evidence in this case, which they presented at trial, 
as described in detail in this Final Order.568  Counsel 
contacted numerous potential mitigation witnesses 
in preparation for the sentencing trial, including 
three of Bishop’s former DFACS caseworkers 
(Angela Prosser, Ida Hart Freeman and Lucy 
Stewart), psychiatrist and psychologist (Dr. Thomas 
Brown and Dr. Alan Williams, respectively), who 
counsel hired to evaluate Bishop’s emotional, 
intellectual and mental status, Bishop's former 
foster parents, Weldon Brookins and Roy and Julia 
Thigpen, Jefferson Lawrence, an administrator from 
the Methodist Home where  Bishop had been placed 
as a juvenile, Sylvia and Stephen  Stiles (to present 
testimony to support Bishop's contention that 
Braxley,  not  Bishop,  fatally wounded Willis by 
cutting his throat), Bishop’s brother,  Michael 
Bishop, Bishop’s Mother,  Carolyn, and Ann 
Morrison Archer, Mr. Morrison’s ex-wife and Bridget 
Morrison’s mother.569  With the exception of Ms. 
Archer, who declined to testify for the defense 
                                                
568 H.T. 155-60.  
569 The evidence shows that the defense team contacted many 
other potential mitigation witnesses in preparation for the 
sentencing phase, as reflected in investigator Jordan Dayan’s 
notes, but declined to call them to testify at trial after 
determining that their testimony would not have been helpful 
in obtaining a sentence less than death. R.X. 152. 



App. 283 
 

 
 
 

 

because she did not want to go against the wishes of 
her daughter, and Dr. Williams, whose findings were 
largely cumulative of Dr. Brown's findings or not 
otherwise helpful to Bishop’s mitigation case, 
defense counsel presented the testimony of all the 
individuals listed.570 

In support of his argument, Bishop submitted 
in this case the affidavit of Kelly Prejean, a social 
worker and former Mental Health Mitigation 
Specialist for the Multi-County Public Defender’s 
Office, in which she presented a detailed “Social 
History” of Bishop and a “Conclusion” which 
criticized trial counsel’s decision to enter the DFACS 
records into evidence without the testimony of a 
“qualified mental health expert as a compelling story 
of Josh['s] turbulent and traumatic life.”571 She 
opined that “[i]n its raw form this information was 
essentially useless to the jury ...[and] the records 
became a basis for the State’s argument that Josh 
deserved the death penalty.”572 Ms. Prejean 
corroborated the testimony of Lucy Stewart, who 
stated that Bishop did not get the care he needed 
and deserved, and that today, Bishop’s family would 
have been handled by DFACS much differently.573  
Bishop also presented affidavit testimony of relatives 
of Willis and Morrison who now state that they do 

                                                
570 H.T. 161-162. 
571 R.X. 42 (Affidavit of Kelly Prejean). 
572 R.X. 42. 
573 R.X. 42.  
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not support the imposition of the death penalty in 
this case; however, there is no evidence that these 
witnesses held such opinions at the time of trial, and 
in fact, there is evidence that another family 
member, Morrison’s daughter, Bridget, supported 
the imposition of the death penalty in this case.574 

The law is clear that “[t]he mere fact that 
other witnesses might have been available or that 
other testimony might have been elicited ...is not a 
sufficient ground to prove ineffectiveness of 
counsel.”575 In light of this legal authority and upon 
review of the record for this case, the Court  finds  
that  counsel  acted  reasonably  and  effectively  
with  respect  to  the  investigation, comprehension 
and presentation of the mitigation evidence in 
Bishop's case, and that counsel was not deficient for 
declining to introduce the evidence presented by 
Bishop in this habeas case. Even if counsel were to 
be found deficient for its decisions concerning the 
investigation, comprehension and presentation of the 

                                                
574 P.X. 32 (Affidavit of Albert Ray Morrison); P.X. 33 (Affidavit 
of Ann Brook Nowlin; P.X. 34 (Affidavit of Ronnie Daniels). See 
Williams v. Head, 185 F.3d 1223, 1229 n. 9 (11th Cir. 1999) (It 
is “by no means certain that Williams’ sister [who was a guilt 
stage witness against him] or his father would have testified at 
the hearing on the motion for new trial to the same thing they 
signed their names to three years later in the affidavits 
prepared  by Williams’  present  counsel”). 
575 Waters  v. Thomas, 46 F.3d at 1514, quoting Foster v. 
Dugger, 823 F.2d 402, 406 (11th Cir. 1987). See also, 
Fugate v. Head, 261 F.3d 1206, 1218 (11th Cir. 2001). 
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mitigation evidence in Bishop’s case, the Court finds 
that Bishop has failed to show prejudice, that if 
counsel had presented the above-described evidence 
during the sentencing phase, that there is a 
substantial likelihood that the outcome of Bishop’s 
trial would have been different. For these reasons, 
Bishop's claim of ineffective assistance of counsel set 
forth in Claims II(sss) and IT(ttt) of his Amended 
Petition are denied. 

 
TT. Claim II(vvv) of Bishop’s Amended 

Petition is denied. 
  
Within Claim II(vvv) of his Amended Petition, 
Bishop argues that counsel acted ineffectively for 
failing to object properly to items of improper 
evidence offered by the State in aggravation at the 
sentencing trial. Bishop has failed to present any 
evidence or argument in support of this claim, or to 
even specify in his Post-Hearing Brief what items of 
evidence he considers to be objectionable or 
otherwise how counsel’s objections were improper; 
therefore, this claim has been abandoned and is 
denied.576  Even upon considering Bishop’s claim on 
its merits, it nevertheless must fail, since Bishop has 
failed to present any evidence to rebut the 
presumption that defense counsel’s decisions 
concerning whether or not to object and/or how to 

                                                
576 See Head v. Hill, 277 Ga. at 268 
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object to the State’s proffered evidence were 
reasonable and effective.  Further, Bishop has failed 
to show prejudice, that if proper objections to such 
unspecified evidence had been raised, that such 
objection(s) would be meritorious, and that there is a 
reasonable probability that the outcome of  Bishop's 
trial would have been different. Accordingly, the 
claim of ineffective assistance of counsel set forth in 
Claim II(vvv) of Bishop's Amended Petition is 
denied. 
 

UU. Claims III and VIII of Bishop’s 
Amended Petition are denied. 

 
Within Claims III and VIII of his Amended 

Petition and Claim III(q) of his Post-Hearing Brief, 
Bishop argues that his appellate counsel, Mr. Combs 
and Mr. Bellury, rendered ineffective assistance of 
counsel in violation of the Sixth, Eight and 
Fourteenth Amendments to the United States 
Constitution and the analogous provisions of the  
Georgia Constitution by unreasonably and 
prejudicially failing to  raise meritorious issues on 
appeal and/or by motion for new trial. Beyond 
making this conclusory allegation of ineffectiveness, 
Bishop has failed to present any evidence or 
argument in support of these claims, or to even 
specify what meritorious issues he claims should 
have been raised on appeal, or how the claims raised 
by appellate counsel should have been litigated  
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differently; therefore, these claims have been  
abandoned  and are denied.577  Even upon 
considering Bishop's claims on their merits, they 
nevertheless must fail, since Bishop has failed to 
present any evidence to rebut the presumption that 
defense counsel's decisions concerning whether or 
not and how to raise certain issues at a motion for 
new trial and/or on direct appeal were reasonable 
and effective. Although Bishop has raised claims in 
this habeas case which the Court has found to be 
procedurally defaulted as a result of not being raised 
on direct appeal, such a fact alone does not support a 
finding of ineffectiveness, as the law is clear that 
“[a]ppellate counsel does not render deficient 
performance by selecting stronger claims for 
presentation on direct appeal while setting aside 
weaker ones. [In fact], ‘[t]his process of “winnowing 
out weaker arguments on appeal and focusing on” 
those more likely to prevail, far from being evidence 
of incompetence, is the hallmark of effective 
appellate advocacy.’”578 

Further, Bishop has failed to show prejudice, 
that if certain unspecified  issues had been raised or 
litigated differently during the motion for new trial 
and/or on direct appeal, that such issues would be 
meritorious, and that there is a reasonable 
probability that the outcome  of Bishop’s trial would 
have been different. Accordingly, the claim of 

                                                
577 See Head v. Hill, 277 Ga. at 268 
578 Head v. Ferrell, 274 Ga. 399, 404 (2001) (citations omitted). 
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ineffective assistance of counsel set forth in Claim 
III of Bishop's Amended Petition is denied. 

 
VV. All other unnumbered claims of 

ineffective assistance of counsel 
are denied.  

 
Throughout his Amended Petition and Post-

Hearing Brief, Bishop repeatedly raises by way of a 
simple conclusory statement the argument that to 
the extent that one of his enumerated claims is 
denied, the underlying action or inaction of trial 
counsel with respect to that issue constitutes 
ineffective assistance of counsel. Bishop does not 
elaborate further on these unnumbered claims of 
ineffectiveness by citing evidence sufficient to 
overcome the presumption that counsel’s decisions 
were reasonable trial strategy, nor does he cite 
evidence sufficient to show prejudice as a result of 
such alleged ineffectiveness; therefore, these claims 
shall be deemed abandoned and are denied. 

Upon careful review of the record for this case, 
and in light of the rulings set forth within this Final 
Order, the Court finds that Bishop has failed to show 
that trial counsel acted ineffectively with respect to 
any enumerated claim that the Court has denied in 
this Final Order. Even if some of trial counsel's 
actions or inactions with respect to the claims denied 
within the instant Final Order could be found to be 
ineffective, Bishop has failed to show that he 
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suffered prejudice as a result of such actions or 
inactions by trial counsel. Accordingly, all 
unnumbered claims of ineffective assistance of 
counsel based upon this Court's denial  of the  
enumerated claims set forth within Bishop’s 
Amended Petition are denied. 

 
V. TRIAL COUNSEL’S ALLEGED 

CONFLICT OF INTEREST 

Within Claim IV of his Amended Petition, 
Bishop argues that he was denied a fair and 
adversarial testing of his convictions and sentence 
because his attorneys entered into actual conflicts of 
interest in violation of the Fifth, Sixth, Eighth and 
Fourteenth Amendments to the United States 
Constitution and the analogous provisions of the  
Georgia Constitution. Specifically, Bishop contends 
that Mr. Bellury entered into an unconstitutional  
conflict  of interest because during his 
representation of Bishop, Mr. Bellury’s wife and law 
partner, Evelyn Luton, represented State witness 
Seth Hatchett. Bishop contends that “upon 
information and belief, this conflict was compounded 
by the fact that defense counsel also consulted with 
Ms. Luton regarding Mr. Bishop’s case. In addition, 
defense counsel had an actual conflict of interest by 
virtue of the fact that Ms. Luton had formerly 
represented Mr. Bishop's co-defendant, Mark 
Braxley, and State witness, Jason Joel Arnett.” 
Bishop contends that these alleged conflicts of 
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interest adversely affected Mr. Bellury’s ability to 
adequately cross-examine Hatchett and Arnett, and 
resulted in his failure to develop and present 
evidence about Braxley’s culpability for the crimes.  
During the hearing in the above-styled case, Mr. 
Bellury presented undisputed testimony that Ms. 
Luton did not work on Bishop’s criminal case and 
had “no contribution whatsoever.”579 The Court finds 
this testimony credible, and there being no evidence 
to the contrary, the Court finds that no actual 
conflict of interest developed as a result of Mr. 
Bellury’s personal and business relationship with 
Ms. Luton. 

In Cuyler v. Sullivan, the United States 
Supreme Court held that “the possibility of conflict is 
insufficient to impugn a criminal conviction. In order 
to demonstrate a violation of his Sixth Amendment 
rights, a defendant must establish that an actual 
conflict of interest adversely affected his lawyer’s 
performance.”580  Bishop has failed to do so here; in 
fact, the uncontroverted evidence shows exactly the 
opposite, that no actual conflict of interest existed. 
Even if there was evidence to support a finding that 
an actual conflict existed, there is no evidence 
showing that such a conflict adversely affected either 
Mr. Bellury or Mr. Combs’ representation of Bishop. 
Accordingly, Claim IV of Bishop’s Amended Petition 
is denied. 

                                                
579 H.T. 116-117. 
580 446 U.S. 335, 350 (1980).  
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CONCLUSION 

For all of the reasons set forth above, the 
Court finds that each and every claim for relief set 
forth in Bishop’s Petition for Writ of Habeas Corpus 
and Amended Petition lacks merit, is non-cognizable 
in this Court, is barred by the doctrine of res 
judicata, and/or has been procedurally defaulted. 
Accordingly, 

IT IS HEREBY ORDERED that each and 
every claim for relief set forth in Bishop’s Petition for 
Writ of Habeas Corpus and Amended Petition is 
DENIED. 

 

IT IS SO ORDERED, this 17th day of 
March, 2006.                                                                                    

                                                                                        
______________________________ 

                                                                                        
C. Andrew Fuller, Presiding Judge 

                                                                                       
Butts County Superior Court 
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IN THE UNITED STATES COURT OF APPEALS 
 FOR THE ELEVENTH CIRCUIT 

 
No. 10-15442-P 

 
JOSHUA DANIEL BISHOP,                             
  Petitioner-Appellant  
     
versus  
      
WARDEN, GDCP,    
  Respondent-Appellee 

 
Appeal from the United States District Court  

for the Middle District of Georgia 
October 3, 2013 

 
ON PETITION(S) FOR REHEARING AND 

PETITION(S) FOR REHEARING EN BANC 
 

BEFORE:   MARCUS and MARTIN, Circuit Judges.1 
 
PER CURIAM: 
 
The Petition(s) for Rehearing are DENIED and no 
Judge in regular active service on the Court having 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 This order is being entered by a quorum pursuant to 28 
U.S.C. §46(d) due to Judge Barkett’s retirement on September 
30, 2013.  Judge Barkett did not take part in the decision on 
either Petition.   
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requested that the Court be polled on rehearing en 
banc (Rule 35, Federal Rules of Appellate 
Procedure), the Petition(s) for Rehearing En Banc 
are DENIED. 
 
ENTERED FOR THE COURT: 
 
/s/ Stanley Marcus     
UNITED STATES CIRCUIT JUDGE 
 


