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QUESTION PRESENTED 

 
 The Federal Employees Health Benefits Program 
(“FEHBP”) was created under the Federal Employees 
Health Benefits Act (“FEHBA”) to provide federal 
employees, their families, and federal retirees (“enrol-
lees”) with subsidized health care benefits. 5 U.S.C. 
§ 8901, et seq. The Act requires the federal govern-
ment and individual enrollees to make contributions 
deposited into the Employees Health Benefits Fund 
(the “Fund”) in the United States Treasury. The 
United States does not act as an insurer; rather, 
through the Office of Personnel Management 
(“OPM”), contracts with various insurance carriers 
who pay for the covered medical equipment and are 
reimbursed by the Fund via drawing on a Letter of 
Credit. Congress later amended the FEHBA to specif-
ically prohibit states from levying taxes that directly 
or indirectly burden the Fund. 5 U.S.C. § 8909(f).  

 The question presented is whether § 8909(f) 
preempts the Mississippi Department of Revenue 
from taxing sales of durable medical equipment to 
enrollees under Miss. Code Ann. § 27-65-17(a)(1), 
particularly where another Mississippi statute, Miss. 
Code Ann. § 27-65-31, requires the Petitioners to 
charge and collect sales tax from these enrollees, tax 
that, per the FEHBA, should be paid by a carrier and 
reimbursed from the Fund. 
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PARTIES TO THE PROCEEDING 

 
 Petitioners, who were Plaintiffs-Appellants be-
low, are: Mobility Medical, Inc. and Mobility Medical 
of North Mississippi, LLC. 

 Respondent, who was Defendant-Appellee below, 
is: The Mississippi Department of Revenue. 

 
CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Supreme Court Rule 29.6, Petitioners 
are Mobility Medical, Inc., a privately-owned corpora-
tion organized under the laws of the State of Missis-
sippi, and Mobility Medical of North Mississippi, 
LLC, a privately-held limited liability company or-
ganized under the laws of the State of Mississippi. 
There exists no parent company or other entity for 
either Petitioner; and there are no publicly-held com-
panies owning ten percent (10%) or more of the stock 
or ownership interests in either Petitioner. 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioners, Mobility Medical, Inc. and Mobility 
Medical of North Mississippi, LLC, respectfully sub-
mit this petition for a writ of certiorari. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The Supreme Court of Mississippi denied the 
Petitioners’ Motion for Rehearing (App. 39-60) by a 
Clerk’s Notice (App. 20-21) on August 29, 2013. The 
opinion of the Supreme Court of Mississippi (App. 1-
13) is reported at 119 So.3d 1002 (Miss. 2013). The 
decision of the Chancery Court of Hinds County, 
Mississippi, First Judicial District, No. G2010-1039 
O/3 (App. 14-19), is unpublished. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Supreme Court of Mississippi affirmed the 
decision of the Chancery Court on June 6, 2013. 
Petitioners timely filed a Motion for Rehearing on 
June 19, 2013, which the court denied on August 29, 
2013. This Court has jurisdiction under 28 U.S.C. 
§ 1257(a). This Petition is timely, as it was filed on or 
before November 27, 2013, which is ninety (90) days 
after the Petitioners’ Motion for Rehearing was 
denied pursuant to Rule 13 of the Rules of the United 
States Supreme Court. 

---------------------------------  --------------------------------- 
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CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED 

 The appendix reproduces the Constitution’s 
Supremacy Clause, U.S. Const., art. VI, cl. 2 (App. 
22); the statute prohibiting states from levying taxes 
that directly or indirectly burden the Fund, 5 U.S.C. 
§ 8909(f) (App. 23); the applicable regulation promul-
gated by the Office of Personnel Management with 
respect to 5 U.S.C. § 8909(f), or 48 C.F.R. § 1631.205-
41 (App. 24); § 27-65-17(1)(a) of the Mississippi Code 
of 1972, Annotated, which requires the imposition of 
sales tax in the amount of seven percent (7%) on all 
sales of tangible personal property (App. 25); and 
§ 27-65-31 of the Mississippi Code of 1972, Annotated, 
which requires the seller to add to the purchase price 
the amount of tax due and collect same from the 
purchaser (App. 26-28). 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 1. The FEHBP was created by the FEHBA1 to 
provide federal employees, their families, and federal 
retirees (collectively, “enrollees”) with subsidized 
health care benefits. The FEHBA is a comprehensive 
statute regulating federal employee health benefit 
plans. 

 
 1 5 U.S.C. §§ 8901-8913. 
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 The FEHBA establishes qualifications for carri-
ers and requires certain benefit types, levels and 
rates.2 The United States does not act as an insurer, 
but, through the Office of Personnel Management 
(“OPM”), contracts with various insurance carriers to 
develop health care plans with varying coverages and 
costs.3 Congress expressly delegated authority to 
OPM to negotiate health benefit contracts with 
carriers, to promulgate regulations and, in general, to 
administer the program.4 Prospective enrollees can 
select coverage from any one of the participating 
carriers in their region.5 The government pays the 
majority of plan premiums.6  

 Under FEHBA, the federal government and 
individual enrollees make “contributions” which are 
then deposited into the Employees Health Benefits 
Fund (the “Fund”) in the United States Treasury.7 
The Fund is administered by the OPM.8 The OPM 
contracts with various insurance carriers, and 
through various health benefit plans the carriers 
provide, pay for, or reimburse the cost of health 
  

 
 2 Id. at §§ 8902, 8903. 
 3 Id. at § 8902. 
 4 Id. at §§ 8902, 8913. 
 5 Id. at § 8905. 
 6 Id. at §§ 8906, 8909. 
 7 Id. at §§ 8906, 8909.  
 8 Id. 
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services for enrollees.9 In turn, OPM creates a letter 
of credit (“LOC”) account for each plan. The LOC is 
maintained in the Treasury as part of the Fund. Each 
carrier draws against its LOC account on a “checks-
presented” basis for amounts paid by the carrier as 
FEHBA claims or expenses.10 This requires carriers to 
pay for covered equipment from their own resources, 
and then get reimbursed by drawing against their 
LOC.11  

 In 1990, Congress amended the FEHBA to specif-
ically prohibit states from levying taxes that directly 
or indirectly burden the Fund: The amendment, 
codified at 5 U.S.C. § 8909(f), states as follows: 

 (1) No tax, fee, or other monetary pay-
ment may be imposed, directly or indirectly, 
on a carrier or an underwriting or plan ad-
ministration subcontractor of an approved 
health benefits plan by any State, the Dis-
trict of Columbia, or the Commonwealth of 
Puerto Rico, or by any political subdivision or 
other governmental authority thereof, with 
respect to any payment made from the Fund. 

 (2) Paragraph (1) shall not be con-
strued to exempt any carrier or underwriting 
or plan administration subcontractor of an 

 
 9 Id. at §§ 8901(6), 8901(7), and 8902(a). 
 10 Id. at § 8909(a); 48 C.F.R. § 1632.170(b)(2). 
 11 Cf. 48 C.F.R. § 1632.170(b)(2) (“[D]rawdown on the LOC 
is delayed until the checks issued for FEHB Program disburse-
ments are presented to the carrier’s bank for payment.”). 
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approved health benefits plan from the im-
position, payment, or collection of a tax, fee, 
or other monetary payment on the net in-
come or profit accruing to or realized by such 
carrier or underwriting or plan administra-
tion subcontractor from business conducted 
under this chapter, if that tax, fee, or pay-
ment is applicable to a broad range of busi-
ness activity.12 

 2. Petitioners, Mobility Medical, Inc. and Mobil-
ity Medical of North Mississippi, LLC, brought this 
action challenging the Supreme Court of Mississippi’s 
opinion that § 8909(f) does not preempt § 27-65-17, 
which requires Petitioners pay sales tax on gross 
sales of medical equipment to enrollees under the 
FEHBP. As relevant here, Petitioners argued that 
§ 27-65-31 of the Mississippi Code of 1972, Annotated, 
requires Petitioners to add the sales tax to the price 
of the medical equipment and collect the total from 
the customer, or enrollee. In a perfect world, Petition-
ers would charge sales tax on a sale to an enrollee 
and be paid or reimbursed by an applicable carrier 
who would, in turn, be reimbursed by the Fund. 
However, carriers refused to pay or reimburse sales 
tax due to the plain language of § 8909(f); therefore, 
any sales tax at issue has not been reimbursed by the 
Fund. Petitioners admit the collection and remittance 
of the tax is the responsibility of Petitioners; however, 

 
 12 5 U.S.C. § 8909(f) (enacted as part of the Omnibus Budget 
Reconciliation Act of 1990, Pub. L. No. 101-508, § 7002(c)); see 
also App. 23. 
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Petitioners contend the legal incidence of the tax 
must fall on the insured, or enrollee, or the carrier, if 
paid directly. The Supreme Court of Mississippi 
opined that because nothing in the law requires 
Petitioners to collect this tax from the enrollees, and 
Petitioners can simply pay the sales tax themselves; 
there is only a chance that said sales tax may be 
reimbursed by a carrier and increase costs to be 
reimbursed by the Fund. 

 
a. The Chancery Court ruled against Peti-

tioners on summary judgment. 

 Each Petitioner initially filed a substantially 
similar Petition; and the Chancery Court later consol-
idated the actions prior to the DOR filing its Motion 
for Summary Judgment. In its motion, the DOR did 
not contest the fact that § 8909(f)(1) preempts the 
State of Mississippi from levying a tax on a carrier or 
an underwriting plan or plan administration subcon-
tractor of an approved health benefits plan with 
respect to any payment made from the Fund. Instead, 
it contended that § 8909(f)(1) did not apply to the 
facts of this case because Petitioners were not carri-
ers or underwriting plan or plan administration 
subcontractors of an approved health benefits plan. 
It further contended Miss. Code Ann. § 27-65-17 is 
applicable to a broad range of business activity and, 
therefore, falls within the exception established by 
§ 8909(f)(2). 
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 In its Response to the DOR’s motion, Petitioners 
pointed out that § 8909(f)(1) prohibits both direct and 
indirect imposition of taxes on carriers, underwriters, 
or administrators of approved health benefits plans 
with respect to payments made from the Fund. While 
liability for the tax in question here is imposed on 
Petitioners, the economic burden for the tax is borne 
by the carrier (and ultimately the Fund). In addition, 
Petitioners argued that even if § 27-65-17 is broadly 
applicable to a broad range of business activities, the 
exception in § 8909(f)(2) does not apply because the 
measure of the tax imposed by § 27-65-17 is not on 
“net income or profit,” but “gross proceeds of the 
retail sales.”  

 A hearing was held on October 11, 2011. At the 
hearing, most of the discussion and testimony focused 
on the other issues in the case, namely whether sales 
paid for by Medicare or Medicaid and Worker’s Comp. 
were exempt and whether collection was impractica-
ble, and if so, whether that was sufficient to relieve 
Petitioners from liability for collection of the tax. 
With respect to the preemption issue, the parties 
basically reiterated the positions stated above.  

 Following the hearing, the DOR submitted a 
Supplemental Memoranda in support of its motion. 
The DOR asserted that, subsequent to the hearing, it 
discovered that sales paid for under the provisions of 
Medicare and Medicaid had been excluded from the 
audit; therefore, Petitioners’ request for relief related 
to an alleged assessment of sales tax on durable 
medical equipment sold to Medicare and Medicaid 
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beneficiaries by the programs’ third party adminis-
trators should be deemed moot, as there were no 
taxes assessed on these sales. It then added that, as 
no taxes were assessed on sales made under the 
provisions of the Medicare or Medicaid programs, 
federal law is no longer an issue in the instant action 
and Petitioners’ arguments related to § 8909 and the 
FEHBA should be deemed moot as well.  

 The Chancellor issued an order granting the 
DOR’s motion for summary judgment.13 The only 
mention of Petitioners’ preemption argument appears 
in the penultimate paragraph of the order, wherein 
the court basically adopts the argument made by the 
DOR. The paragraph reads in full as follows: “Mobili-
ty’s request for relief related to durable medical 
equipment sold to Medicare and Medicaid is hereby 
deemed moot in light of the fact that the DOR exclud-
ed from the audit those sales. Accordingly, Mobility’s 
Title 5 U.S.C. Section 8909 claim is hereby deemed 
moot as well.”14 It should be noted that sales with 
respect to the FEHBP were not removed from the 
audit, and Petitioners are dumbfounded as to why the 
removal of Medicare and Medicaid sales would render 
claims with respect to the FEHBP moot. Further, the 
Chancery Court failed to specifically address the 
connection and its reasoning for this determination. 

 
 13 App. 14. 
 14 App. 18. 
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b. The Supreme Court of Mississippi affirmed 
the Chancery Court.  

 In an opinion authored by Justice Dickinson, who 
was joined by Justices Randolph, P.J., Lamar, Chan-
dler, and Coleman, J.J.; the Supreme Court of Missis-
sippi held that § 8909(f) did not preempt § 27-65-17 of 
the Mississippi Code of 1972, Annotated, with respect 
to sales of durable medical equipment to FEHBP 
enrollees. A dissenting opinion was authored by 
Justice Kitchens, who was joined by Justices Pierce, 
King, and Chief Justice Waller. 

 On the merits, in deciding against federal 
preemption, the Court stated, “ . . . nothing in the law 
requires Mobility to pass any costs to its customers, or 
to the fund, so there is no conflict between state and 
federal law, and the tax is not preempted.”15 On the 
same page of the opinion, the court reiterated its 
position, albeit in a more detailed manner, with the 
following: 

We find that there is no conflict between the 
FEHBA and the law that requires Mobility to 
pay a tax on their sales. Because Mobility is 
a retailer of medical equipment – not “a car-
rier or an underwriting or plan administra-
tion subcontractor of an approved benefits 
plan” – the state does not directly impose the 
tax on one of the prohibited entities. And be-
cause the state does not require that the tax 

 
 15 App. 4-5 (¶ 8). 
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be charged to its customers or their insur-
ance carriers, or that it be reimbursed by the 
fund, the state does not indirectly tax a pro-
hibited entity with respect to a payment 
from the fund. Therefore, state and federal 
law do not conflict and the FEHBA does not 
preempt the tax.16 

 The majority held to this principle in its criticism 
of the dissent with the following: 

The dissent correctly observes that, as a 
matter of practice, most purveyors of cheese-
burgers tack the sales tax onto the price of a 
cheeseburger. But the dissent is not correct 
in its understanding that tacking the sales 
tax onto the price is required, nor is the dis-
sent correct in its understanding that the 
consumer must pay a tacked-on sales tax 
that cheeseburger vendors “are required to 
remit to the state.” Cheeseburger vendors 
are perfectly free under Mississippi law to 
set the price of a cheeseburger at $4.00, and 
then require their customers to pay exactly 
$4.00. It is the vendor – not the customer – 
who is required by Mississippi law to pay the 
sales tax.17 

 The dissent, disagreed, stating the following: 

The majority goes further and argues that 
the tax is imposed on Mobility and not on its 

 
 16 App. 5-6 (¶ 11). 
 17 App. 6-7 (¶ 14). 
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customers. Therefore, the majority reasons, 
Mobility can simply pay the sales tax out of 
its own pocket. Or, the insurance carrier can 
pay the sales tax and not ask for reimburse-
ment from the fund. Or, the insured can pay 
the sales tax.18 

 The dissent later added the following:  

The majority’s analogy that, under this logic, 
various other state taxes on Mobility are the 
same kind of indirect taxes as the sales in 
question is simply incorrect. Sales taxes, by 
definition, always are indirect taxes on the 
consumer. When a Mississippian purchases a 
cheeseburger, he or she pays more than the 
listed price because the consumer must pay 
the sales tax that the cheeseburger vendor is 
required to remit to the state. Similarly, 
when an insurer purchases medical equip-
ment from Mobility, it pays more than the 
price of the equipment because it is covering 
Mobility’s sales tax. This is an indirect tax on 
the insurance carrier, since the carrier, in ef-
fect, is charged for the sales tax that Mobility 
is required to remit to the state for that 
sale.19 

   

 
 18 App. 10 (¶ 23). 
 19 App. 12 (¶ 26). 
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c. The Supreme Court of Mississippi denied 
Petitioners’ Motion for Rehearing. 

 The Supreme Court of Mississippi ruled against 
preemption, stating, “ . . . nothing in the law requires 
Mobility to pass any costs to its customers, or to the 
fund, so there is no conflict between state and federal 
law, and the tax is not preempted.”20 As this concept 
was the crux of the opinion, Petitioners’ Motion for 
Rehearing was filed primarily to bring to the Su-
preme Court of Mississippi’s attention the language 
of Miss. Code Ann. § 27-65-31, which states the 
following: 

Any person liable for a privilege tax levied 
and assessed by this chapter except the taxes 
levied by Sections 27-65-15, 27-65-17(3) and 
27-65-21, Mississippi Code of 1972, shall 
add the amount of such tax due by him to the 
sales price or gross income and, in addition 
thereto, shall collect, insofar as practicable, 
the amount of the tax due by him from the 
purchaser at the time the sales price or gross 
income is collected . . . It shall be unlawful 
for any person, who is liable for a privilege 
tax levied by this chapter except the taxes 
levied by Sections 27-65-15, 27-65-17(3) and 
27-65-21, Mississippi Code of 1972, to fail or 
refuse to add to the sales price and col-
lect, insofar as practicable, the amount 
of tax due by him on each sale, except 
where the tax was included in the cost of 

 
 20 App. 4-5 (¶ 8).  
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furnishing service when said cost was a fac-
tor in the fixing of rates and charges.21 

On August 19, 2013, the Supreme Court of Mississip-
pi denied Petitioners’ Motion for Rehearing. No 
separate opinion was written explaining whether or 
not § 27-65-31 factored into the Supreme Court of 
Mississippi’s decision to deny Petitioners’ Motion for 
Rehearing. 

 
d. The Supreme Court of Mississippi’s deci-

sion is now final.  

 The Supreme Court of Mississippi, Mississippi’s 
highest court, has now ruled that 5 U.S.C. § 8909(f) 
does not preempt § 27-65-17 of the Mississippi Code 
of 1972, Annotated, despite the existence and provi-
sions of § 27-65-31 of the Mississippi Code of 1972, 
Annotated.  

---------------------------------  --------------------------------- 
   

 
 21 Miss. Code Ann. § 27-65-31; see also App. 26 (emphasis 
added). 
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REASONS FOR GRANTING THE PETITION 

I. The Court Should Grant Review to Deter-
mine Whether a Mississippi Statute Impos-
ing Sales Tax on the Sale of Durable 
Medical Equipment to a Federal Employee 
Covered Under the FEHBP is Preempted 
by 5 U.S.C. § 8909(f), Particularly Where 
Another Mississippi Statute, § 25-65-31, 
Places the Legal Incidence of the Tax on 
the Purchaser and Requires the Tax Be 
Added to the Purchase Price and Collected 
from the Purchaser. 

 The Supreme Court of Mississippi ruled against 
preemption, stating, “ . . . nothing in the law requires 
Mobility to pass any costs to its customers, or to the 
fund, so there is no conflict between state and federal 
law, and the tax is not preempted.”22 The dissenting 
Justices correctly observed the Supreme Court of 
Mississippi’s decision against preemption essentially 
provides the following three (3) options as to how 
the sales tax assessed by the DOR would be paid: 
1) Petitioners can simply pay the tax out of its own 
pocket, 2) the insured, or enrollees, may pay the sales 
tax, or 3) the insurance carrier can pay the sales 
tax and not seek reimbursement from the Fund.23 
Petitioners contend option “2)” is problematic, as the 
carriers are usually the payors after claims are sub-
mitted. With respect to option “3),” Petitioners are 

 
 22 App. 4-5 (¶ 8). 
 23 App. 10 (¶ 23). 
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unable to speak as to what an insurance carrier 
would do; although, this option seems wholly unreal-
istic. Petitioners will show, however, that option “1)” 
is not permitted by Mississippi’s own precedent or the 
precedent of this Court. 

 First, the Supreme Court of Mississippi’s prior 
holding in Woodrich v. St. Catherine Gravel Co., 195 
So. 307 (Miss. 1940) clearly indicates that § 27-65-31 
does require Petitioners to pass the tax along to its 
customers; further, this holding indicates it would be 
illegal for Petitioners to absorb and pay the tax 
themselves.  

 Second, this Court’s prior holding in U.S. v. State 
Tax Comm’n, 421 U.S. 599 (1975) clearly indicates 
that where a state statute such as § 27-65-31 requires 
the tax to be passed to the customers; the legal inci-
dence of the tax is on the customers, and such tax 
shall be preempted where said customer is an arm of 
the federal government. 

 Third, the relevant authorities against preemp-
tion utilized by the DOR and found persuasive by the 
Supreme Court of Mississippi are either misguided or 
inapplicable. The Supreme Court of Mississippi’s 
reliance on Conn. v. U.S., 1 F. Supp. 2d 147 (D. Conn. 
1998) is misguided in that the decision fails to consid-
er specific language in the federal statute. Further, 
the Supreme Court of Mississippi incorrectly cited 
this case’s language, applying the District Court’s 
discussions relating to a provider tax to the sales tax. 
The Supreme Court of Mississippi’s reliance on U.S. 
v. W.Va., 339 F.3d 212 (4th Cir. 2003) is inapplicable, 
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as the Fourth Circuit clearly admitted preemption 
would be proper where the legal incidence of the tax 
is on the customer/carrier. As stated above, this Court 
has previously ruled § 27-65-31 does, in fact, place 
the legal incidence of the tax on the customer/carrier.  

 Fourth, although not dispositive of the issue, 
provided this Court disagrees with Petitioners first 
three (3) arguments above, Petitioners contend  
§ 27-65-31’s “insofar as practicable” language must be 
interpreted to provide some sort of remedy or relief; 
otherwise, there would have been no need to amend 
the statute to include said language. Alternatively, 
should this Court determine no such remedy or relief 
exists; Petitioners contend there can be no deviation 
from the statute requiring Petitioners to add the tax 
to the purchase price and collect the same from the 
customer. 

 Fifth, and lastly, the Supreme Court of Missis-
sippi’s decision will potentially complicate relation-
ships between federal employees, insurance carriers, 
and all vendors of medical equipment; not to mention, 
the majority’s decision has potentially catastrophic 
consequences on the DOR’s ability to collect the 
appropriate amount of tax, as well as on all vendors 
of every good or product and the overall economy of 
Mississippi. 

 Although the facts and circumstances surround-
ing the decisions reached by the Second, Third, and 
Fourth Circuits differ slightly, Petitioners contend 
there may exist a situation where “a United States 
court of appeals has entered a decision in conflict 
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with the decision of another United States court of 
appeals on the same important matter.”24 Regardless, 
the Supreme Court of Mississippi’s decision is un-
doubtedly a situation where “a state court of last 
resort has decided an important federal question in a 
way that conflicts with the decision . . . of a United 
States court of appeals.”25 In fact, the Supreme Court 
of Mississippi’s decision conflicts with the decisions 
reached by the Second, Third, and Fourth Circuits. 
Lastly, the Supreme Court of Mississippi’s decision is 
also undoubtedly a situation where “a state court . . . 
has decided an important issue of federal law in a 
way that conflicts with relevant decisions of this 
Court,” specifically, U.S. v. State Tax Comm’n.26 

 Therefore, Petitioners contend they have satis-
fied all reasons and considerations for granting a 
petition for a writ of certiorari as laid out in Rule 10 
of the Rules of the United States Supreme Court; 
and, at the very least, they have absolutely satisfied 
Rules 10(b) and 10(c) of the Rules of the United 
States Supreme Court. As such, Petitioners contend 
this petition for writ of certiorari should be granted. 

 Federal law is the “supreme law of the land.”27 As 
such, Congress has the authority to enact federal 
statutes that preempt state law. “State laws that 

 
 24 Sup. Ct. R. 10(a). 
 25 Sup. Ct. R. 10(b). 
 26 Sup. Ct. R. 10(c). 
 27 U.S. Const., art. VI, cl. 2; see also App. 22. 
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conflict with the federal law are ‘without effect.’ ”28 
Congress can indicate the preemptive intent of a 
statute in two ways: (1) “through the statute’s express 
language” or (2) “through its structure and purpose.”29 
Even in the absence of a direct conflict between state 
and federal law, a conflict exists if the state law is an 
“obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress.”30 Preemp-
tion is proper: “(1) where Congress explicitly 
preempts state law; (2) where preemption is implied 
because Congress has occupied the entire field; or (3) 
where preemption is implied because there is an 
actual conflict between federal and state law.”31 
Through its enactment of § 8909(f), Congress clearly 
intended to protect the Fund from depletion by state 
taxes and assessments. The State of Mississippi’s 
sales tax, when considering the economic objectives of 
the FEHBP, clearly stands as an obstacle to the 
accomplishment of the FEHBP’s full purpose. 

   

 
 28 Md. v. La., 451 U.S. 725, 746 (1981). 
 29 Altria Group v. Good, 444 U.S. 70, 76 (2008). 
 30 Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372-
3 (2000). 
 31 Sanders v. Advanced Neuromodulation Systems, Inc., 44 
So.3d 960, 966 (¶ 12) (Miss. 2010), citing Harmon v. Regions 
Bank, 961 So.2d 693, 697-8 (Miss. 2007).  
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A. The Supreme Court of Mississippi’s 
Own Precedent Clearly Indicates the 
Buyer is Economically Responsible for 
the Tax, and it is Impermissible or Il-
legal for Petitioners to Absorb and Pay 
the Tax Themselves. 

 The Supreme Court of Mississippi interpreted 
§ 27-65-31’s predecessor in Woodrich v. St. Catherine 
Gravel Co., 195 So. 307 (Miss. 1940). This law was 
subsequently amended by Miss. Laws of 1936, ch. 
155, which made it mandatory for a seller to collect 
sales tax by adding said tax to the sales price and 
collecting said tax from the buyer.32 This “provision 
requiring dealers to collect the tax from their pur-
chasers” was held to be constitutional.33 It should be 
noted that this law and § 25-65-31 are substantially 
the same statute. This new statute of 1936 “created 
. . . the relationship of a debtor and creditor as to the 
sales tax.”34 The Supreme Court of Mississippi deter-
mined in 1940, “whether through mistake or care-
lessness, or want of care or design, the seller did not 
collect the sales tax, at the time provided by the 
statute, the tax became due and payable by the buyer 
to the seller.”35 The Court concluded, “the statute 
involved requires the seller to pass this sales tax on 

 
 32 Woodrich v. St. Catherine Gravel Co., 195 So. 307 at 309-
10 (Miss. 1940). 
 33 State ex rel. Rice v. Allen, 177 So. 763, 764 (Miss. 1938). 
 34 St. Catherine Gravel Co. at 310. 
 35 Id.  



20 

to the buyer, and really constitutes the seller a collec-
tor thereof for the State.”36 The Court was afforded 
another opportunity to address this statute again, 
now amended as § 10117 of the Mississippi Code of 
1942, Annotated, in Viking Supply Corp. v. Mantee 
Dev. Found., Inc., 218 So.2d 887 (Miss. 1969). In this 
case, the Supreme Court of Mississippi stated the 
statute at issue “ma[de] it mandatory for the seller to 
collect sales tax from a buyer where practical.”37 

 Interestingly, both cases indicated that it would 
be impermissible or illegal for Petitioners to absorb 
the tax and pay it themselves. In St. Catherine Gravel 
Co., avoiding a particular argument in the case, the 
Supreme Court of Mississippi stated, “[w]e cannot 
lend our ear to the argument that the parties hereto 
violated the law by making a contract including the 
sales tax in the original sales price which, if permit-
ted, would have allowed a complete circumvention of 
the purpose of the law.”38 Similarly, in Viking Supply 
Corp., the Supreme Court of Mississippi began one 
paragraph of the opinion with, “Assuming that it 
would be legal for the seller to agree to assume and 
pay the sales tax. . . .”39 

 
 36 Id. at 311.  
 37 Viking Supply Corp. v. Mantee Dev. Found., Inc., 218 
So.2d 887, 888 (Miss. 1969); citing St. Catherine Gravel Co. at 
307.  
 38 St. Catherine Gravel Co. at 310 (emphasis added). 
 39 Viking Supply Corp. at 888 (emphasis added). 
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 Therefore, Petitioners contend there can be no 
doubt buyer is economically responsible for the tax, 
as it is mandatory sellers collect the tax from the 
purchaser; and the Petitioners, by law, are not per-
mitted to absorb the tax and pay it themselves. 

 
B. The Precedent of This Court Clearly 

Established That, Where Such a Stat-
ute as § 25-65-31 Exists, the Legal Inci-
dence of the Tax is on the Purchaser, 
and Such a Tax Shall Be Preempted if 
Said Purchaser is an Arm of the Fed-
eral Government. 

 In 1975, this Court decided U.S. v. State Tax 
Commission, 421 U.S. 599 (1975). The Appellee in 
this case was the State Tax Commission of Mississip-
pi, now the DOR. In this case, “[a] Mississippi Tax 
Commission regulation require[d] out-of-state liquor 
distillers and suppliers to collect from military instal-
lations within Mississippi, and remit to the Commis-
sion, a tax in the form of a wholesale markup on 
liquor sold to the installations.”40 This Court affirmed 
its rejection of “the proposition that the legal inci-
dence of a tax falls always upon the person legally 
liable for its payment.”41 Referencing a prior decision 
of this Court as it related to the Tax Commission 
regulation, this Court stated the following: 

 
 40 U.S. v. State Tax Comm’n, 421 U.S. 599, 600 (1975).  
 41 Id. at 607. 
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But the controlling significance of First Agri-
cultural Nat. Bank for our purposes is the 
test formulated by that decision for the de-
termination where the legal incidence of the 
tax falls, namely, that where a State re-
quires that its sales tax be passed on to 
the purchaser and be collected by the 
vendor from him, this establishes as a 
matter of law that the legal incidence of 
the tax falls upon the purchaser.42 

In its decision, this Court later stated the following: 

Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110, 
74 S.Ct. 403, 98 L.Ed. 546 (1954); and Ala-
bama v. King & Boozer, 314 U.S. 1, 62 S.Ct. 
43, 86 L.Ed. 3 (1941), buttress our conclu-
sion. Kern-Limerick held unconstitutional, 
as regards sales to the United States, a state 
sales tax statute which purported to tax the 
seller, but provided that the seller “shall 
collect the tax levied hereby from the 
purchaser.” 347 U.S., at 111, 74 S.Ct., at 
405. Similarly, the Alabama statute in King 
& Boozer required the seller to pay the sales 
tax, but also required him “to add to the 
sales price and collect from the pur-
chaser the amount due by the taxpayer 
on account of said tax.” 314 U.S., at 7, 62 
S.Ct., at 44. We held that the statute, by 
requiring the passing on of the tax and 
its collection from the purchaser, placed 

 
 42 Id. at 608 (emphasis added). 
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the legal incidence of the tax on the pur-
chaser.43 

Interestingly, in this particular case, the State Tax 
Commission advised the sellers that the markup 
“must be invoiced to the [customer] and collected 
directly from the [customer],” or the sellers “would 
face criminal prosecution and delistment of their 
authority to sell . . . in Mississippi.”44 Now, the DOR 
has completely reversed its position. 

 Based on the prior holdings of the Supreme Court 
of Mississippi and this Court, the Supreme Court of 
Mississippi’s decision places the Petitioners in an awk-
ward position. Based on all prior holdings, which are 
still good law, Petitioners contend they must charge 
and collect the tax from the purchaser; in fact, § 27-
65-31 clearly states Petitioners can face penalties or 
be charged with a crime for not doing so. According to 
the Supreme Court of Mississippi’s decision, Petition-
ers are no longer able to rely on its precedent or the 
precedent of this Court, leaving the Petitioners with 
no guidance with respect to this issue.  

 This Court’s prior holding clearly establishes 
that, contrary to the Supreme Court of Mississippi’s 
decision, § 25-65-31’s requirement that the tax be 
passed to and collected from Petitioners’ customers 
places the legal incidence of the tax on Petitioners’ 
customers. 
  

 
 43 Id. at 610 (emphasis added). 
 44 Id. at 602. 
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C. Although There May Be a Circuit Split 
With Respect to the Preemption Issue, 
the Facts and Circumstances of This 
Case Support Preemption, Even Ac-
cording to the Reasoning of the 
Fourth Circuit, the Only Court of Ap-
peals That Has Ruled Against Preemp-
tion. 

 Petitioners contend a circuit split may current-
ly exist with respect to the federal preemption issue; 
more specifically, the Second and Third Circuits 
appear to accept a general economic pass-through 
theory, as opposed to the Fourth Circuit, which does 
not. Although the facts and circumstances of each 
case differ slightly; the Second Circuit and Third Cir-
cuit both ruled in favor of preemption where the taxes 
at issue directly affected amounts carriers would 
draw from the Fund, while the Fourth Circuit rejected 
a general economic pass-through theory, requiring 
instead that the legal incidence of the tax must fall on 
the carriers. Petitioners will address all relevant au-
thority; however, it should be noted that the Supreme 
Court of Mississippi only cited two (2) cases with 
respect to preemption and the Fund, for a total of two 
(2) citations, U.S. v. W.Va., 339 F.3d 212 (4th Cir. 
2003) and Conn. v. U.S., 1 F. Supp. 2d 147 (D. Conn. 
1998).45 As will be discussed in further detail below, 
Conn. v. U.S. was wrongfully decided due to the 
failure of the District Court to consider the language 

 
 45 App. 8 (¶ 19). 
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in § 8909(f)(2) regarding “net income or profit.”46 
Additionally, the Supreme Court of Mississippi was 
incorrect in stating, “the United States District Court 
for the District of Connecticut upheld a sales tax on 
hospital earnings because there was no evidence that 
the tax increased insurance reimbursement from the 
FEHBA Fund”; because, when the District Court was 
considering this “evidence,” the District Court was 
discussing a provider tax, not a sales tax.47 Similarly, 
although the Supreme Court of Mississippi was 
correct that “the Fourth Circuit rejected the argu-
ment that a tax on healthcare providers can constitute 
an indirect tax on carriers based on a pass-through 
principle,” requiring instead the legal incidence of tax 
must fall on the carriers; the precedent of the Su-
preme Court of Mississippi, as well as the precedent 
of this Court, as discussed above, clearly indicate that 
said legal incidence of the tax does, in fact, fall on the 
carriers.48 

 
1. Conn. v. U.S. 

 The Supreme Court of Mississippi stated, “the 
United States District Court for the District of Con-
necticut upheld a sales tax on hospital earnings 

 
 46 5 U.S.C. § 8909(f)(2); see also App. 23. 
 47 App. 8 (¶ 18); Conn. v. U.S., 1 F. Supp. 2d 147, 152-3 (D. 
Conn. 1998). 
 48 App. 8 (¶ 18); U.S. v. W.Va., 339 F.3d 212, 218 (4th Cir. 
2003). 
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because there was no evidence that the tax increased 
insurance reimbursement from the FEHBA Fund.”49 
However, this discussion of “evidence” was limited in 
reference to the provider tax at issue, not the sales 
tax, as the District Court stated the following: 

Because the provider tax was levied against 
hospitals and not patients, that tax can only 
be preempted if, because of the tax, FEHBP 
carriers had increased amounts drawn from 
the Fund. That is, in order for preemption to 
apply, hospitals must have passed on at least 
part of the cost of the provider tax to their 
patients, and in turn, to the FEHBP carriers. 
Plaintiffs deny that any such costs were 
passed on to hospital patients, and defend-
ants have proffered no evidence to the con-
trary. Accordingly, the court holds that the 
FEHBA does not preempt the provider tax 
because there is no evidence that it increased 
amounts FEHBP carriers drew from the 
Fund.50 

The District Court reiterated this position with the 
following: 

Finally, because there is no evidence that 
hospitals have passed on at least part of the 
cost of the successor provider tax to their 
patients, and in turn to the FEHBP carriers, 
the court concludes that the successor 

 
 49 App. 8 (¶ 18). 
 50 Conn. v. U.S. at 152-3 (emphasis added). 
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provider tax is not preempted by the 
FEHBA because it is not made with respect 
to the Fund.51 

However, the District Court also failed to take into 
account certain language contained in the relevant 
federal statute. Specifically, the District Court failed 
to take into account the “net income or profit” lan-
guage of the statute when it stated the following: 

The court finds that the FEHBA does not 
preempt the successor sales tax because it is 
applied and administered in conformity with 
the State’s general 6% sales tax, and there-
fore is applicable to a broad range of busi-
ness activity.52 

Petitioners contend that the relevant statute de-
mands two (2) requirements for such a tax to be 
saved from preemption. First, the tax must be on “net 
income or profit”; and, second, the tax must be “appli-
cable to a broad range of business activity.”53 Based on 
the District Court’s opinion, this first requirement 
was ignored. 

 In this particular case, “the State extended its 
6% sales tax to hospital charges for patient care.”54 
The relevant statute was later amended to provide, 
“that the proceeds from the sales tax were to be paid 

 
 51 Conn. v. U.S. at 153 (emphasis added). 
 52 Conn. v. U.S. at 153. 
 53 5 U.S.C. § 8909(f)(2); see also App. 23. 
 54 Conn. v. U.S. at 150.  
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into the State’s general fund rather than into [the 
pool].”55 Before this amendment, the District Court 
determined the second requirement for preemption 
was not met, because the sales tax was “levied on 
hospital industry services for the narrow purpose of 
funding the [pool].”56 The District Court stated, “[t]he 
successor sales tax differs from the sales tax of the 
1993 Amendments in that, instead of going directly to 
fund the [pool], its proceeds are deposited into the 
State’s general fund.”57 Therefore, the District Court 
decided the successor sales tax was not preempted, 
because “it [was] applied and administered in con-
formity with the State’s general 6% sales tax, and 
therefore, [was] applicable to a broad range of busi-
ness activity.”58 

 Petitioners contend that a tax on hospital charg-
es for patient care is not a tax on net income or profit, 
as required by the federal statute to be exempt from 
preemption. Therefore, Petitioners contend this tax 
should not have been saved from preemption. As the 
first requirement of the federal statute remained 
unsatisfied, Petitioners contend that simply amend-
ing the law to require the taxes be placed into the 
State’s general fund is insufficient to save this tax 
from preemption. 

 
 55 Id. 
 56 Id. at 152. 
 57 Id. at 153. 
 58 Id. 
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2. The Decisions of the Second, Third, 
and Fourth Circuits 

 The Supreme Court of Mississippi stated “the 
Fourth Circuit rejected the argument that a tax on 
healthcare providers can constitute an indirect tax on 
carriers based on a pass-through principle.”59 This is 
arguably the most persuasive authority against 
preemption; however, even based on the Fourth 
Circuit’s reasoning regarding the legal incidence of 
the tax, the precedent of this Court clearly indicates 
legal incidence of the tax at issue falls on the carriers. 
Therefore, even according to the Fourth Circuit, the 
tax at issue is preempted.  

 The Fourth Circuit stated, “West Virginia admits 
that the tax’s costs may be passed through from 
providers to Carriers, and that some providers do in 
fact pass the tax’s cost on to Carriers, including with 
respect to FEHBP covered patient services.”60 How-
ever, the Fourth Circuit concluded, “[u]ltimately 
though, the provider alone bears the tax’s legal liabil-
ity.”61 

 The Fourth Circuit followed this Court’s holding 
in U.S. v. County of Fresno, where “the Court rejected 
a general economic pass-through theory . . . ,” stating 
the following: 

 
 59 App. 8 (¶ 18). 
 60 U.S. v. W.Va. at 214. 
 61 Id. 
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[s]ince McCulloch, [the Supreme] Court has 
adhered to the rule that States may not im-
pose taxes directly on the Federal Govern-
ment, nor may they impose taxes the legal 
incidence of which falls on the Federal Gov-
ernment.62 

 The Fourth Circuit later stated the following: 

The cases the Court cited to establish the 
latter proposition involved taxes levied 
on goods, such as in United States v. 
Mississippi Tax Comm’n, 421 U.S. 599, 95 
S.Ct. 1872, 44 L.Ed.2d 404 (1975), where 
the government actor was liable for 
sales taxes on liquor products. . . . These 
case citations make clear that the Court’s 
reference to taxes not imposed directly on the 
Federal Government but whose legal inci-
dence falls on the Federal Government 
was a reference to indirect taxes.63 

Indeed, this Court, in U.S. v. County of Fresno, dis-
cussed this legal incidence of the tax in U.S. v. State 
Tax Comm’n, stating, “[t]here, although the tax was 
nominally collected from the seller, the legal inci-
dence of the tax was said to fall on the United States 
because state law required it to be charged to and 
collected from the United States by the seller.”64 

 
 62 U.S. v. County of Fresno, et al., 429 U.S. 452, 459 (1977) 
(emphasis added). 
 63 U.S. v. W.Va. at 216 (emphasis added). 
 64 U.S. v. County of Fresno, et al. at 460. 
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 The Fourth Circuit’s interpretation with respect 
to § 8909(f) was summarized in the following excerpt: 

Thus, we follow Fresno’s rule and hold that 
section 8909(f) prohibits states from placing 
legal inciden[ce] of direct or indirect taxes on 
Carriers with respect to FEHBP funds but 
allows states to tax other parties in ways 
that may impose economic burdens on Carri-
ers with respect to FEHBP funds, so long as 
those taxes are equally applied to the states’ 
other similarly situated constituents.65 

The Fourth Circuit also addressed the holdings of the 
Second and Third Circuits, distinguishing the opin-
ions, in the following analysis: 

 Neither Whitman [3rd] nor Travelers 
[2d], however, involved a tax that was levied 
on a party other than the Carriers. Rather, 
both cases involved impositions levied on the 
Carriers themselves: In Whitman, the impo-
sition was levied by the state on the Carriers 
as a direct special assessment; in Travelers, 
the imposition was levied by the hospital on 
the Carriers, under the state’s dictate, as a 
surcharge added to invoices paid by the Car-
riers. Thus, in those cases, there was nev-
er a question as to whether the legal 
inciden[ce] of the tax fell on the Carri-
ers. 

 
 65 U.S. v. W.Va. at 217. 
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 The economic pass-through analysis that 
these courts engaged in was only employed 
to answer the question of whether the impo-
sitions at issue were made “with respect 
to any payment made from the Fund.” 
§ 8909(f). On this score, the courts concluded 
that the imposition on the Carriers respected 
payments made from the Fund since the 
Carriers received their payments from the 
Fund based on the costs they accrued in 
providing care to the Enrollees. Consequent-
ly, the holdings of Whitman and Travelers 
are inapposite here, and there is no split be-
tween our understanding of section 8909(f) 
and theirs.66 

The Fourth Circuit’s reasoning can be easily summa-
rized, as it concluded stating, “[f]irst, though it is 
readily apparent that 11-27 is an indirect tax, it is of 
equal immediate apparency that it is an indi-
rect tax of the providers, not of the Carriers, for 
the legal inciden[ce] of the tax fall on the pro-
viders alone.”67 

 Therefore, if one were to follow the reasoning of 
the Fourth Circuit, as well the holding of this Court, 
the tax at issue should be preempted, as there can be 
no dispute that the legal incidence of the tax falls on 
the customers/carriers. 

 
 

 66 U.S. v. W.Va. at 217 (emphasis added). 
 67 U.S. v. W.Va. at 218 (emphasis added). 
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3. All Other Relevant Authority Sup-
ports Preemption 

 As previously noted, even the Fourth Circuit 
acknowledged that the Second and Third Circuits 
ruled in favor of preemption, as the tax was levied 
directly on the carriers in each case. The Second 
Circuit ruled in favor of preemption in the following 
excerpt: 

The 13% and 11% surcharges are, indeed, 
imposed “with respect to any payment made 
from the Fund” because the amount drawn 
by experience-rated carriers from their LOC 
accounts, which are part of the Fund, is 
based in part on the amount of the sur-
charge. As already noted, carriers first pay 
hospital bills from their own funds, then 
draw from their LOC accounts to replenish 
their depleted funds. Because payments from 
the Fund are directly affected by what the 
hospitals charge for their services, and be-
cause the surcharges increase the amounts 
carriers draw from the Fund, the surcharges 
are clearly imposed “with respect to . . . 
payment[s] made from the Fund.” According-
ly, they are preempted.68 

The Third Circuit reached a similar conclusion, 
following the reasoning of the Second Circuit, in the 
following excerpt: 

 
 68 Travelers Ins. Co. v. Cuomo, 14 F.3d 708, 716 (2d Cir. 
1993). 
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The court then concluded that “[b]ecause 
payments from the Fund are directly affected 
by what the hospitals charge for their ser-
vices, and because the surcharges increase 
the amounts carriers draw from the Fund, 
the surcharges are clearly imposed ‘with re-
spect to . . . payment[s] made from the 
Fund.’ ” Id. We agree.69 

The Minnesota Tax Court reached a similar conclu-
sion in the following excerpt: 

As the tax increases so do the premium 
rates. This is exactly what 5 U.S.C. § 8909 
was designed to prohibit. Although the tax is 
indirect (i.e. on gross revenue rather than on 
the premium) the effect is the same. Were it 
not for the payments from the FEHBA Fund, 
there would be no gross income to tax. The 
tax, albeit indirect, is therefore on a carrier 
with respect to the payments. The federal 
statute clearly contemplates covering indi-
rect taxes as well as direct.70 

The Court of Appeals of Washington, Division 1, 
acknowledged the statutory language that renders 
the reasoning of the Connecticut District Court 
misguided in the following excerpt: 

 
 69 Health Maint. Org. of N.J., Inc. v. Whitman, 72 F.3d 1123, 
1129-30 (3d Cir. 1995). 
 70 Healthpartners, Inc. v. Comm’r of Revenue, 1999 WL 
123289 at 6 (Minn. Tax 1999). 
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The only instance in which such taxes are 
not barred is when they both are on the “net 
income or profit” of the carrier and are “ap-
plicable to a broad range of business activi-
ty.”71 

 Although related to Medicaid and not the 
FEHBP, an Iowa District Court reached the following 
conclusion prior to the enactment of § 8909(f): 

 The fact that the Petitioner bills DHS 
for the rental does not make the Petitioner 
an instrumentality of either the state or the 
federal government. The Petitioner is rent-
ing monitors to private individuals and is 
simply pursuing a commercial activity for 
profit. 

 There does not appear to be any federal 
or state statute or regulation prohibiting the 
collection of the sales tax from a Medicaid 
recipient. However, even if the Petitioner is 
prohibited from collecting any money directly 
from the Medicaid recipients, it is still re-
quired to pay sales tax on its rentals to the 
Medicaid recipients. In that case the Peti-
tioner, unfortunately, must simply absorb the 
tax.72 

 
 71 Group Health Coop. v. Seattle, 189 P.3d 216, 223 (Wash. 
Ct. App. 2008); 5 U.S.C. § 8909(f)(2); Whitman, 72 F.3d at 1131-
32 (internal quotation marks omitted). 
 72 Home Medical Servs., Inc. v. Iowa Dept. of Revenue, 1989 
WL 428601 at 3 (D. Iowa 1989). 
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However, as referenced above, Petitioners in this case 
are not permitted to absorb the tax according to the 
applicable statutes and case law of the State of Mis-
sissippi. In fact, to do so would be impermissible or 
illegal. 

 
D. Petitioners Contend the “Insofar as 

Practicable” Language of § 25-65-31, 
While Not Addressed by Either Court 
Below, is Intended to Provide Some 
Form of Relief; Otherwise, There Can 
Be No Deviation From the Remaining 
Language of the Statute. 

 The Chancery Court of Hinds County, Mississip-
pi, First Judicial District, and the Supreme Court of 
Mississippi each failed to address the parties’ argu-
ments with respect to the “insofar as practicable” of 
§ 25-65-31, despite both parties making arguments 
regarding the same.73 The DOR has taken the position 
that § 27-65-31 does not stand for the proposition that 
a taxpayer is relieved of the liability imposed if it 
would be impractical for them to collect the applicable 
sales tax from their customer or purchaser. The DOR 
stated this language clearly indicates that the legisla-
ture considered the fact that situations may arise 
when collecting the tax due by law would be onerous 
or impractical, however they did not provide a reme-
dy for these possible situations. In its Response in 

 
 73 Miss. Code Ann. § 27-65-31; see also App. 26. 
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Opposition to Petitioners’ Motion for Rehearing, the 
DOR simply stated its opinion that the collection of 
the tax at issue by the Petitioners is practicable.74 

 In its Response to the DOR’s motion for summary 
judgment, along with a supporting Memorandum of 
Law, Petitioners pointed out that the original statute, 
1932 Miss. Laws, Ch. 90, § 6, did not include this 
language; and, as such, Petitioners contended there 
would be no need to amend the statute. 

 Petitioners maintain that the legislature’s 
amending of the statute to include this language 
must have been done in order to provide some relief 
or remedy; otherwise, there would’ve been no need to 
amend the statute. Additionally, if the DOR is correct 
that there is no remedy or relief; Petitioners contend 
no situation permits deviation from the statute’s 
remaining language requiring Petitioners to add the 
tax to the purchase price and collect same from its 
customers. The language of the relevant statute 
should be interpreted as a protection or safeguard for 
the seller, not a mandate that the seller pay the tax 
out of its own pocket where the ability of a seller to 
collect sales tax due becomes impracticable through 
no fault of the seller. Likewise, the language should 
not be interpreted to mean that where a seller may 
anticipate that collecting sales tax from a reputable 
and seasoned business might be impracticable, that 
seller shall take precautions and enter into an 

 
 74 App. 33. 
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agreement assuming the tax liability of which the 
legal incidence is on the buyer. In essence, the statute 
adds nothing to the effect that, where collection is not 
practicable, the seller shall collect the tax from itself 
and remit said tax to the DOR. 

 Petitioners realize this issue, alone, is not dispos-
itive of this case; however, Petitioners contend this 
issue is of great importance with respect to the inter-
pretation of the statute, which would, in turn, affect 
the issue of whether or not the tax at issue is 
preempted by § 8909(f). 

 
E. Potentially Catastrophic Consequenc-

es of the Supreme Court of Mississip-
pi’s Decision. 

 In addition to rejecting legal precedent regarding 
the legal incidence of the tax and the illegality of the 
Petitioners absorbing and paying the sales tax, the 
Supreme Court of Mississippi’s decision causes nu-
merous other complications with respect to the collec-
tion of the tax at issue. 

 In their Motion for Rehearing, the Petitioners 
addressed these complications, utilizing the Supreme 
Court of Mississippi’s cheeseburger analogy refer-
enced above, stating the following, suggesting the 
DOR could potentially lose revenue to which it is 
entitled: 

 For instance, assume a cheeseburger 
vendor sells a cheeseburger for $4.00. If the 
vendor is required to add the sales tax to the 
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total sales price and collect all from the pur-
chaser; the vendor would keep $4.00, and the 
State of Mississippi would receive $0.28, or 
seven percent (7%) of $4.00. If the vendor 
failed to collect the sales tax from the pur-
chaser, the State of Mississippi would assess 
the vendor $0.28, disregarding all penalties 
and interest. . . . 

 Now, assume the vendor is not required 
to add the sales tax to the purchase price and 
collect all from the purchaser. If a vendor 
were to not pay the tax and was later audit-
ed, the vendor could limit his or her liability 
by arguing the gross sales price was $3.74, 
with the sales tax being included in the total 
purchase price of $4.00. Under this method, 
the vendor would only owe $0.26 in sales tax, 
or seven percent (7%) of $3.74, with a total 
collection of $4.00 from the sale of each 
cheeseburger. Thus, the State of Mississippi 
is $0.02 poorer on the sale of each cheese-
burger than it would be if the vendor were 
required to add the sales tax to the total 
sales price. This difference may appear in-
significant; however, the lost revenue could 
be gargantuan when considering the amount 
of cheeseburgers sold in the State of Missis-
sippi each year.75 

 The reasoning behind the legislature’s disallow-
ance of such an agreement whereby the seller could 

 
 75 App. 54-55. 
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absorb the sales tax was “to prevent dealers and 
sellers of tangible personal property from jockeying 
with the trade with the sales tax,” as the legislature 
determined businesses should not be able to gain a 
commercial advantage by agreeing to absorb the tax 
while its competitors charged and collected the same 
from the purchaser, as required by the law.76 The 
Supreme Court of Mississippi’s decision, as it relates 
to this issue, is appropriately summarized in the 
following excerpt from an article written by John F. 
Fletcher, Esq. that appeared in the Institute for 
Professionals in Taxation’s Tax Report for October 
2013: 

A savvy business also may be tempted to 
“jockey” with the sales tax in order to gain a 
commercial advantage over its competition. 
For example, according to the Mobility Medi-
cal decision, a large retailer now is explicitly 
permitted to offer and absorb all or a portion 
of the sales tax knowing that its smaller 
competitor cannot financially afford to do so. 
Imagine the ads resulting from such games-
manship: “Bring in the ad, and we’ll beat 
anyone’s sales tax rate in town!” . . . The 
Mobility Medical decision now appears to 
have opened the floodgates to that very prac-
tice.77 

 
 76 St. Catherine Gravel Co. at 310. 
 77 John F. Fletcher, Esq., Mobility Medical, Inc. v. Miss. 
Dept. of Revenue: Mississippi’s Win-At-All-Costs Litigation 
Strategy Completely Rewrites the History and Nature of the 

(Continued on following page) 



41 

Mr. Fletcher’s article also addresses additional com-
plications caused by the Supreme Court of Mississip-
pi’s decision, in the following excerpt: 

 . . . Prior to this decision, if that business 
had mistakenly undercharged tax to its cus-
tomers, a private right of action existed per 
the St. Catherine Gravel Co. decision to re-
cover those taxes from the consumer. This 
right existed even if the contract terms and 
conditions made no reference to the tax. . . . 
Since the Supreme Court has now discarded 
the two principles underlying its holding in 
St. Catherine Gravel Co., . . . that remedy 
likely is extinct unless specifically spelled 
out in the contract. 

 Thus, a cautious business will closely 
examine its contract terms and conditions 
and, furthermore, will charge tax and remit 
it to the state if there is any question what-
soever whether the tax is due. This likely 
will lead to more instances where taxes are 
overcharged. . . .78 

Mr. Fletcher continues to address other complica-
tions, specifically where a customer might refuse to 
pay the sales tax, in the following excerpt: 

 
State’s Sales Tax (And That’s Bad News for All Involved), Tax 
Report, The Institute of Professionals in Taxation, Oct. 2013 at 
7. 
 78 Id. at 6-7. 
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The consumer, on the other hand, has no in-
centive at all to pay the tax, whether it is 
added to an invoice or not. After all, the Su-
preme Court just stated that the sales tax 
. . . is the sole and exclusive responsibility of 
the seller. . . . If the customer refuses to pay, 
the vendor apparently no longer has the 
right to sue for its collection absent an ex-
press contractual provision to that effect, 
given that the Supreme Court eviscerated 
the principles underlying the Court’s earlier 
holding in St. Catherine Gravel Co.79 

Mr. Fletcher adds that the Supreme Court of Missis-
sippi’s decision actually creates an incentive for a 
customer to refuse to pay sales tax in the following 
excerpt: 

. . . If that customer later realizes it has 
overpaid sales taxes to the vendor, the 
[DOR’s] longstanding position is that the 
customer has no direct right to claim a re-
fund from the state because the customer 
was not the “taxpayer” who remitted the tax. 
Instead, that customer must first convince 
the vendor to refund those taxes, and then 
the vendor can apply for a refund or credit 
from the state. The [DOR’s] position is that 
the vendor must refund the tax to the cus-
tomer before applying for a refund or credit, 
in order to certify that it bore the economic 
burden of the tax as required by the refund 

 
 79 Id. at 7. 
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statutes. [FN17] The vendor may be reluc-
tant, if not unwilling, to refund taxes to the 
customer in advance. . . . First, the vendor 
will have no assurance at that point that the 
[DOR] will agree to either the fact or amount 
of the overpayment. In addition, even assum-
ing there is no question regarding whether 
and to what extent the sales tax was over-
paid, the seller’s refund to the customer will 
in effect be an interest-free loan until the 
seller receives its refund from the state.80 

---------------------------------  --------------------------------- 
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 DICKINSON, PRESIDING JUSTICE, FOR 
THE COURT: 

¶1. Mississippi law requires Mobility Medical, Inc., 
and Mobility Medical of North Mississippi, LLC, 
(together referred to herein as “Mobility”) to pay a tax 
on their gross medical equipment sales proceeds, 
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including sales to customers who are covered by the 
Federal Employees Health Benefits Plan (FEHBP). 
Federal law prohibits states from levying direct or 
indirect taxes on insurance carriers who participate 
in the FEHBP. The question before us today is 
whether this federal law prohibits the State of Mis-
sissippi from requiring Mobility to pay sales taxes on 
equipment it sells to individuals who are covered by 
the FEHBP. We hold that the tax on Mobility’s gross 
sales, is not a tax on FEHBP or any other health-
benefits insurance plan. Accordingly, the federal law 
that prohibits the State from taxing FEHBP or its 
participating insurance carriers does not preempt the 
Mississippi law that requires Mobility to pay the tax 
on its gross sales, including those to individuals 
covered by FEHBP. 

 
FACTS AND PROCEDURAL HISTORY 

¶2. Mobility is a retail seller of medical equipment. 
In 2008, the Mississippi Department of Revenue 
reclassified certain sales of medical equipment paid 
for by third-party payors on behalf of government 
agencies as taxable transactions, subjecting Mobility 
to the 7% state sales tax on the gross proceeds of 
these retail sales from June 2004 through June 2007. 

¶3. The third-party payors are participants in the 
FEHBP, which provides federal employees, retirees, 
and their families subsidized healthcare benefits. 
Under the FEHBP, the United States Office of Per-
sonnel Management contracts with insurance carriers 
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– the third-party payors – to create healthcare plans 
for enrollees. 

¶4. The Federal Employees Health Benefits Act 
(FEHBA)1 – the federal statute creating the FEHBP – 
requires enrollees and the federal government to 
make matching contributions which are deposited 
into the Employees Health Benefits Fund (the fund). 
The fund is used to reimburse insurance carriers 
which initially pay enrollees’ claims. The FEHBA 
prohibits states from assessing taxes “directly or 
indirectly, on a carrier or an underwriting or plan 
administration subcontractor of an approved health 
benefits plan . . . with respect to any payment made 
from the Fund.”2 

¶5. Mobility challenged the tax, claiming the statute 
that created it was preempted by federal law. The 
Mississippi State Tax Commission affirmed the 
assessments. Mobility paid the assessments under 
protest and sued for a refund in Hinds County Chan-
cery Court. The chancery court affirmed the Commis-
sion and granted summary judgment in favor of the 
Department of Revenue because it excluded sales 
paid for by Medicare and Medicaid from the sales tax, 
and, thus, Mobility’s argument that the tax was 
preempted by federal law was moot. 

 
 1 5 U.S.C. §§ 8901-8913 (2006). 
 2 5 U.S.C. § 8909(f)(1) (2006). 
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¶6. Mobility appealed to this Court, arguing that 
the chancellor erred by failing to address whether the 
FEHBA preempts the state sales tax. 

 
ANALYSIS 

¶7. The sole question presented is whether the 
federal statute prohibiting any direct or indirect state 
tax “on a carrier or an underwriting or plan admin-
istration subcontractor of an approved health benefits 
plan”3 preempts the tax on Mobility’s sales proceeds. 
Because the tax does not directly or indirectly tax “a 
carrier or an underwriting or plan administration 
subcontractor . . . with respect to any payment made 
from the Fund,”4 the FEHBA does not preempt the 
tax. Accordingly, we affirm the chancery court’s grant 
of summary judgment in favor of the Department of 
Revenue. 

¶8. Mobility recognizes that the tax is not assessed 
to its customers’ insurance carriers, but argues that 
the FEHBA precludes any state tax which may cause 
an increase in costs for the fund. Mobility suggests 
that if the state charges a sales tax on its proceeds 
and it charges the tax on its sales of medical equip-
ment, insurance carriers will pass the cost of the tax 
to the fund. But nothing in the law requires Mobility 
to pass any costs to its customers, or to the fund, so 

 
 3 5 U.S.C. § 8909(f)(1) (2006). 
 4 5 U.S.C. § 8909(f)(1) (2006). 
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there is no conflict between state and federal law, and 
the tax is not preempted. 

¶9. The FEHBA states in its relevant part: 

No tax, fee, or other monetary payment may 
be imposed, directly or indirectly, on a carrier 
or an underwriting or plan administration 
subcontractor of an approved health benefits 
plan by any State, the District of Columbia, 
or the Commonwealth of Puerto Rico, or by 
any political subdivision or other governmen-
tal authority thereof, with respect to any 
payment made from the Fund.5 

¶10. Federal preemption of state law occurs where 
Congress explicitly preempts state law, Congress has 
occupied the entire field, or there is an actual conflict 
between federal and state law.6 Here, Congress has 
not explicitly preempted any tax on retailers, nor has 
it occupied the entire field of taxation. Thus, the law 
creating the tax would be preempted only if it actual-
ly conflicts with the FEHBA. 

¶11. We find that there is no conflict between the 
FEHBA and the law that requires Mobility to pay a 
tax on their sales. Because Mobility is a retailer of 
medical equipment – not “a carrier or an underwrit-
ing or plan administration subcontractor of an  

 
 5 5 U.S.C. § 8909(f)(1) (2006). 
 6 Sanders v. Advanced Neuromodulation Sys., Inc., 44 
So. 3d 960, 965 (Miss. 2010) (citing Harmon v. Regions Bank, 
961 So. 2d 693, 697-98 (Miss. 2007)). 
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approved health benefits plan”7 – the state does not 
directly impose the tax on one of the prohibited 
entities. And because the state does not require that 
the tax be charged to its customers or their insurance 
carriers, or that it be reimbursed by the fund, the 
state does not indirectly tax a prohibited entity with 
respect to a payment from the fund. Therefore, state 
and federal law do not conflict and the FEHBA does 
not preempt the tax. 

¶12. The State of Mississippi charges Mobility – not 
its customers – the tax. Mobility does not contest this 
point, but argues instead that it must – and the 
dissent fears it might – pass along the cost of its taxes 
to its customers, creating a trickle-down effect. Both 
Mobility and the dissent call this an indirect tax. 

¶13. It is surprising to see the dissent conclude that 
the federal government has the power to prevent the 
State of Mississippi from levying a fee or tax on a 
Mississippi business, simply because that business 
might pass the tax or fee along to its customer who 
might seek reimbursement for the tax from an 
insurance company whose policy might cover it. 

¶14. The dissent correctly observes that, as a matter 
of practice, most purveyors of cheeseburgers tack the 
sales tax onto the price of the cheeseburger. But the 
dissent is not correct in its understanding that tack-
ing the sales tax onto the price is required, nor is the 

 
 7 5 U.S.C. § 8909(f)(1) (2006). 
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dissent correct in its understanding that the consum-
er must pay a tacked-on sales tax that cheeseburger 
vendors “are required to remit to the state.” Cheese-
burger vendors are perfectly free under Mississippi 
law to set the price of a cheeseburger at $4.00, and 
then require their customers to pay exactly $4.00. It 
is the vendor – not the customer – who is required by 
Mississippi law to pay the sales tax. 

¶15. Using the dissent’s logic, Mobility could argue 
it is exempt from paying inventory tax, unemploy-
ment tax, property taxes, sales tax it pays on its own 
equipment, franchise tax, license fees, and numerous 
other taxes and fees it must pay under state law, 
since it must take those taxes and fees into considera-
tion when setting its prices, and must “indirectly” 
pass them along to their customers. 

¶16. We decline to hold that federal law prevents 
the State of Mississippi from requiring Mobility to 
pay a tax on the gross amount of its sales, simply 
because part of that tax might be passed along to its 
customers who are covered by the FEHBA. 

¶17. It is also worth noting that – at least for now, 
and with some exceptions under the new federal 
healthcare law – insurance carriers are free to insure 
whatever they like. Mobility provides us with no 
authority that requires insurance companies to cover 
the sales tax added to the purchase price of equip-
ment. And even if Mobility charges a customer the 
tax, and the customer’s insurance policy does cover 
sales tax – such that it reimburses Mobility’s customer 
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for the sales tax – Mobility provides us with no au-
thority that requires, or even allows, the insurance 
carrier to pass the sales tax cost to the fund. 

¶18. Other courts have come to a similar conclusion 
when addressing similar pass-through cost argu-
ments. The United States Court of Appeals for the 
Fourth Circuit rejected the argument that a tax on 
healthcare providers can constitute an indirect tax on 
carriers based on a pass-through principle.8 Likewise, 
the United States District Court for the District of 
Connecticut upheld a sales tax on hospital earnings 
because there was no evidence that the tax increased 
insurance reimbursement from the FEHBA fund.9 

 
CONCLUSION 

¶19. FEHBA prohibits state taxation of transactions 
“with respect to any payment made from the Fund.”10 
There is simply no factual basis on which to assume 
that Mississippi’s tax on Mobility’s gross proceeds will 
require a payment of that tax from the FEHBA fund. 
Therefore, state and federal law do not actually 
conflict, and the state sales tax is not preempted. The 
chancery court’s grant of summary judgment in favor 
of the Mississippi Department of Revenue is affirmed. 

 
 8 United States v. West Virginia, 339 F.3d 212, 218 (4th 
Cir. 2003). 
 9 Connecticut v. United States, 1 F. Supp. 2d 147, 153 (D. 
Conn. 1998). 
 10 5 U.S.C. § 8909(f)(1) (2006). 
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¶20. AFFIRMED. 

 RANDOLPH, P.J., LAMAR, CHANDLER 
AND COLEMAN, JJ., CONCUR. KITCHENS, J., 
DISSENTS WITH SEPARATE WRITTEN OPIN-
ION JOINED BY WALLER, C.J., PIERCE AND 
KING, JJ. 

 
 KITCHENS, JUSTICE, DISSENTING: 

¶21. The majority holds that, because Mobility is 
not an insurance carrier, the sales tax imposed upon 
its proceeds is not preempted by the Federal Employ-
ees Health Benefits Act (FEHBA). And, since nothing 
in the FEHBA specifically requires Mobility to pass 
costs to the fund, then there is no conflict between the 
federal law and the state sales tax. In my view, 
however, it is clear that some of the cost created by 
Mississippi’s sales tax on medical equipment sold by 
Mobility inevitably will reach the fund. This is an 
eventuality that the FEHBA was created to prevent. 
Therefore, I respectfully dissent. 

¶22. The FEHBA provides that “[n]o tax, fee, or 
other monetary payment may be imposed, directly or 
indirectly, on a carrier or an underwriting or plan 
administration subcontractor . . . with respect to any 
payment made from the Fund.” 5 U.S.C. § 8909(f)(1) 
(2006). The Office of Personnel Management (OPM), 
which manages the fund, has determined that this 
language should be interpreted broadly. 48 C.F.R. 
§ 1631.205-41 (2011). The prohibition applies to any 
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tax, fee, or monetary payment directly or indirectly 
imposed on FEHBP premiums. Id. The regulation 
provides that payments prohibited under the section 
include “all payments directed by States or munici-
palities, regardless of how they may be titled, to 
whom they must be paid, or the purpose for which 
they are collected. . . .” Id. This language makes it 
abundantly clear that, although Mobility is not an 
insurance carrier, an underwriter, or a plan admin-
istration subcontractor, the sales tax in question 
creates an expenditure that will indirectly increase 
the costs of insurance carriers purchasing equipment 
from Mobility, and ultimately will increase the 
amount of reimbursement from the fund. This is in 
direct conflict with the purposes and provisions of the 
FEHBA. 

¶23. The majority goes further and argues that the 
tax is imposed on Mobility and not on its customers. 
Therefore, the majority reasons, Mobility simply can 
pay the sales tax out of its own pocket. Or, the insur-
ance carrier can pay the sales tax and not ask for 
reimbursement from the fund. Or, the insured can 
pay the sales tax. I disagree for several reasons. First, 
forcing Mobility to remit the sales tax itself would 
discourage Mobility from selling medical equipment 
to insureds covered under the FEHBA. It would cost 
Mobility more money to sell to federal employees 
than to other customers. This runs counter to the 
clear intent of the FEHBA, which is to provide eco-
nomical health care solutions to federal employees. 
Further, insurance companies will have no incentive 
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to pay a sales tax for which they know they will not 
be reimbursed. It is likely that the insured will have 
to foot the bill. 

¶24. Additionally, the majority says that Mobility is 
arguing “that the FEHBA precludes any state tax 
which may cause an increase in costs for the fund.” 
Maj. Op. ¶8. However, the assessments at issue 
already have been paid under protest by Mobility. 
The chancery court did not address whether any of 
the assessments ultimately were reimbursed from the 
fund. It is entirely possible that the sales tax on the 
sale of certain medical equipment has been reim-
bursed from the fund. But we do not know, because 
the chancery court did not make that determination. I 
would remand to the chancery court for a determina-
tion of whether any of the challenged assessments 
have been reimbursed from the fund. 

¶25. It is true, as the majority notes, that Mobility, 
the insurance carrier, or the insured can pay the sales 
tax without seeking reimbursement from the fund. 
However, in the narrow range of cases in which sales 
tax on durable medical equipment is paid for by 
insurance carriers and actually is reimbursed by the 
fund, I believe the plain language of Section 8909(f) of 
the FEHBA and the OPM’s interpretation of the 
FEHBA clearly provide that collection of the state 
sales tax has been preempted by federal law. The 
majority professes that I conclude that preemption is 
appropriate where the tax might be passed along to 
the fund. With respect, I conclude no such thing. 
What I do conclude is that, where the cost of the sales 
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tax on durable medical equipment sold to insureds 
under the FEHBA actually is borne by the fund, then 
the sales tax is preempted by the supreme law of the 
land: federal law. If a particular transaction is one in 
which the sales tax affects the fund, then Mississip-
pi’s sales tax is preempted. It should be simple 
enough to determine whether the sales tax in ques-
tion ultimately will be borne by the fund when a sale 
is made. If the sales tax does not affect the fund, then 
Mississippi may collect it with impunity. 

¶26. The majority’s analogy that, under this logic, 
various other state taxes on Mobility are the same 
kind of indirect taxes as the sales tax in question is 
simply incorrect. Sales taxes, by definition, always 
are indirect taxes on the consumer. When a Missis-
sippian purchases a cheeseburger, he or she pays 
more than the listed price because the consumer 
must pay the sales tax that the cheeseburger vendor 
is required to remit to the state. Similarly, when an 
insurer purchases medical equipment from Mobility, 
it pays more than the price of the equipment because 
it is covering Mobility’s sales tax. This is an indirect 
tax on the insurance carrier, since the carrier, in 
effect, is charged for the sales tax that Mobility is 
required to remit to the state for that sale. The other 
kinds of taxes mentioned by the majority are in 
nowise similarly indirect upon the insurance compa-
ny purchasing the medical equipment. If the addi-
tional sales tax payment ultimately is borne by the 
fund, then it is obvious that the sales tax in that 
transaction is preempted by federal law. Any such tax 
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that Mobility was assessed which ultimately was 
borne by the fund should be refunded. This case 
should be remanded to the chancery court to make 
that determination. Accordingly, I respectfully dis-
sent. 

 WALLER, C.J., PIERCE AND KING, JJ., 
JOIN THIS OPINION. 
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IN THE CHANCERY COURT  
OF THE FIRST JUDICIAL DISTRICT 

OF HINDS COUNTY, MISSISSIPPI 
 
MOBILITY MEDICAL, INC. 
and MOBILITY MEDICAL  
OF NORTH MISSISSIPPI 

 
 
PLAINTIFFS 

VS. CONSOLIDATED CAUSE 
NO. 2010-1039-O/3 

MISSISSIPPI DEPARTMENT  
OF REVENUE  

 
DEFENDANT 

 
ORDER AND OPINION OF THE COURT 

(Filed Nov. 3, 2011) 

 THIS MATTER is before the Court on a Motion 
for Summary Judgment filed by the Mississippi 
Department of Revenue (“DOR”). Having heard 
testimony on the matter and all premises considered, 
this Court finds that the Motion is well taken and as 
such is GRANTED. The Court further finds as 
follows: 

 
FACTS 

 Mobility Medical, Inc. and Mobility Medical of 
North Mississippi, LLC (collectively “Mobility”) rents 
and sells medical equipment to be used by patients 
who are under the care of a physician or home 
healthcare agency. Mobility rents and sells durable 
medical equipment, including but not limited to, iron 
lungs, oxygen tents, and hospital beds. On December 
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10, 2007, the Mississippi State Tax Commission 
(“Commission”) proposed an assessment of additional 
sales taxes, penalties and interest upon Mobility. This 
assessment purportedly resulted from reclassifying a 
number of exempt sales of durable medical equip-
ment made to government entities, third party ad-
ministrators, and plans administered under the 
FEHBA, as taxable transactions. On February 14, 
2008, the Commission formally assessed the proposed 
taxes, penalties, and interest. Mobility thereafter 
requested a Board of Review Hearing that was held 
on June 24, 2008. The Board of Review upheld and 
affirmed the proposed tax assessment. 

 Mobility appealed to the Mississippi State Tax 
Commission and a hearing was held on March 18, 
2009. An order was issued on May 18, 2010, affirming 
the assessment. Mobility subsequently filed a Peti-
tion against the Mississippi State Tax Commission, 
as its Appeal of the State Tax Commission Order on 
June 17, 2010. 

 
LEGAL ANALYSIS  

 Summary Judgment shall be granted by a court 
if “the pleadings, depositions, answers to interrogato-
ries and admissions on file, together with the affida-
vits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is enti-
tled to a judgment as a matter of law.” M.R.C.P. 
56(c). Thus, the moving party has the burden of 
demonstrating that there is no genuine issue of 
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material fact in existence, while the non-moving 
party should be given the benefit of every reasonable 
doubt. Hinson v. N&W Constr. Co., 890 So. 2d 65, 66 
(Miss. App. 2004). “If, in this view, there is no genuine 
issue of material fact and, the moving party is enti-
tled to judgment as a matter of law, summary judg-
ment should forthwith be entered in his favor. 
Otherwise, the motion should be denied.” Id. 

 Summary judgment is a laudable tool in 
the administration of justice but it should be 
used wisely and sparingly. Chancery Court is 
peculiarly capable of hearing the entire liti-
gation on its facts and should view the grant-
ing of summary judgment with this peculiar 
capability in mind. Frequently a chancellor 
can hear the entire trial and provide this 
Court with a complete record in only slightly 
more time than the court could deal with a 
Motion for Summary Judgment. When this is 
the case, discretion gravitates toward a com-
plete trial. 

Martin v. Simmons, 571 So. 2d 254, 258 (Miss. 1990). 

 Before the Court is the issue of whether or not 
genuine issues of material fact exist. The Court must 
decide whether to deny or grant DOR’ s Motion for 
Summary Judgment. The main factor in determining 
whether to grant or deny the pending motion is 
whether or not the Court finds that certain items sold 
or rented by Mobility should be exempt from the sales 
tax imposed by Section 27-65-17 of the Mississippi 
Code Annotated, as pursuant to Section 27-65-105(a). 
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The Court finds this question to be crucial to the 
outcome of this case. 

 Mobility argues that sales and rentals of durable 
medical equipment for which payments are made by 
AmFed and Blue Cross/Blue Shield, as third-party 
administrators for the Mississippi Workers’ Compen-
sation Commission (“MWCC”), should be exempt from 
the sales tax imposed by Section 27-65-105(a). Mobili-
ty asserts that Section 27-65-105(g) requires only that 
payments be made “under” the provisions of Medicare 
or Medicaid, arguing that the legislature’s use of the 
term “under” as opposed to “directly by” indicates 
that the legislative intent was that the exemption in 
Section 27-65-105(g) be less restrictive than the 
exemption in Section 27-65-105(a). 

 Though Mobility is correct in asserting that sales 
made to the MWCC are exempt, the Court finds that 
the exemption only applies to the sale of property or 
charge for services sold directly to, billed directly to, 
and paid for directly by the MWCC. The exemption 
provided for in Section 27-65-105(a) requires that the 
sale or rental be “sold to and billed directly to and 
payment therefore is made directly by” the govern-
ment. 

 The Mississippi Legislature amended Section 27-
65-105 in 2009, which became effective July 1, 2009. 
Though this prior version controls, the Court takes 
note that the Mississippi Legislature sought to clarify 
Section 27-65-105 rather than modify Section 27-65-
105. Section 27-65-105(g), for example, was clarified 
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to read that payment for equipment or supplies must 
be made in part or in whole under the provisions of 
the Medicare or Medicaid program, then the entire 
sale shall be exempt from taxes. The exemption 
provided in Section 27-65-105(a) requires that the 
sale or rental be “sold to and billed directly to and 
payment therefore is made directly by” the govern-
ment. 

 In this matter, Mobility’s medical equipment is 
not paid for directly by the MWCC but by AmFed and 
Blue Cross/Blue Shield. Accordingly, Section 27-65-
105(a) does not cover sales for which a third-party 
administrator of Medicare or Medicaid makes pay-
ments. Section 27-65-105(g) on the other hand does 
cover sales for which a third-party administrator of 
Medicare or Medicaid makes payments. Nonetheless, 
neither statute provides an exemption for payments 
by third-party administrators of other governmental 
agencies, like AmFed or Blue Cross/Blue Shield. 
Thus, the Court finds that certain items sold or 
rented by Mobility should not be exempt from the 
sales tax, when payments are made by AmFed or 
Blue Cross/Blue Shield. Therefore, the Court finds 
that the Defendant’s Motion for Summary Judgment 
is well taken. 

 Mobility’s request for relief related to durable 
medical equipment sold to Medicare and Medicaid is 
hereby deemed moot in light of the fact that the DOR 
excluded from the audit those sales. Accordingly, 
Mobility’s Title 5 U.S.C. Section 8909 claim is hereby 
deemed moot as well. 
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 This Court finds that Defendant’s Motion for 
Summary Judgment is well taken and is hereby 
GRANTED. SO ORDERED, ADJUDGED, and 
DECREED this the 3rd day of November 2011. 

 /s/ Denise Owens 
  CHANCELLOR DENISE OWENS
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Supreme Court of Mississippi  
Court of Appeals of the State of Mississippi 
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Kathy Gillis 
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August 29, 2013 

 This is to advise you that the Mississippi Su-
preme Court rendered the following decision on the 
29th day of August, 2013. 

Supreme Court Case # 2011-CA-01780-SCT  
Trial Court Case # G2010-1039 0/3 

Mobility Medical, Inc., and Mobility Medical of North 
Mississippi, LLC v. Mississippi Department of Reve-
nue 

Motion for rehearing filed by Appellants is denied. 
Waller, C.J., Kitchens, Pierce and King, JJ., would 
grant. 

* NOTICE TO CHANCERY/CIRCUIT/ 
COUNTY COURT CLERKS * 

If an original of any exhibit other than photos was 
sent to the Supreme Court Clerk and should now be 
returned to you, please advise this office in writing 
immediately. 
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Please note: Pursuant to MRAP 45(c), amended 
effective July, 1, 2010, copies of opinions will 
not be mailed. Any opinion rendered may be 
found at www.mssc.state.ms.us under the Quick 
Links/Supreme Court/Decision for the date of 
the decision or the Quick Links/Court of Ap-
peals/Decision for the date of the decision. 
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Supremacy Clause of the Constitution U.S.C.A. 
Const. Art. VI cl. 2: This Constitution, and the Laws 
of the United States which shall be made in Pursu-
ance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall 
be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary 
notwithstanding. 
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5 U.S.C.A. § 8909(f) 

 (1) No tax, fee, or other monetary payment may 
be imposed, directly or indirectly, on a carrier or an 
underwriting or plan administration subcontractor of 
an approved health benefits plan by any State, the 
District of Columbia, or the Commonwealth of Puerto 
Rico, or by any political subdivision or other govern-
mental authority thereof, with respect to any pay-
ment made from the Fund. 

 (2) Paragraph (1) shall not be construed to 
exempt any carrier or underwriting or plan admin-
istration subcontractor of an approved health benefits 
plan from the imposition, payment, or collection of a 
tax, fee, or other monetary payment on the net in-
come or profit accruing to or realized by such carrier 
or underwriting or plan administration subcontractor 
from business conducted under this chapter, if that 
tax, fee, or payment is applicable to a broad range of 
business activity. 
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48 C.F.R. 1631.205-41 

 5 U.S.C. 8909(f )(1) prohibits the imposition of 
taxes, fees, or other monetary payment, directly or 
indirectly, on FEHB premiums by any State, the 
District of Columbia, or the Commonwealth of Puerto 
Rico, or by any political subdivision or other govern-
mental authority of those entities. Therefore, FAR 
31.205-41 is modified to include those taxes as unal-
lowable costs. The prohibited payments, referred to 
elsewhere in these regulations as “premium taxes,” 
applies to all payments directed by States or munici-
palities, regardless of how they may be titled, to 
whom they must be paid, or the purpose for which 
they are collected, and it applies to all forms of direct 
and indirect measurements on FEHBP premiums, 
however modified, to include cost per contract or 
enrollee, with the sole exception of a tax on net in-
come or profit, if that tax, fee, or payment is applica-
ble to a broad range of business activity. 
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Miss. Code Ann. § 27-65-17(1)(a) 

 Except as otherwise provided in this section, 
upon every person engaging or continuing within this 
state in the business of selling any tangible personal 
property whatsoever there is hereby levied, assessed 
and shall be collected a tax equal to seven percent 
(7%) of the gross proceeds of the retail sales of the 
business. 
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Miss. Code Ann. § 27-65-31 

 Any person liable for a privilege tax levied and 
assessed by this chapter except the taxes levied by 
Sections 27-65-15, 27-65-17(3) and 27-65-21, Missis-
sippi Code of 1972, shall add the amount of such tax 
due by him to the sales price or gross income and, in 
addition thereto, shall collect, insofar as practicable, 
the amount of the tax due by him from the purchaser 
at the time the sales price or gross income is collect-
ed. 

 The commissioner is authorized, in his discretion, 
to prescribe by rule or regulation, brackets or sched-
ules by which the applicable tax shall be collected 
from the purchaser. 

 The commissioner shall have the authority to 
make changes as necessary by rule or regulation to 
implement an agreement for the collection of sales 
tax by direct marketers with limited contact in Mis-
sissippi if, in his discretion, it is beneficial to the state 
for him to do so. 

 It shall be unlawful for any person, who is liable 
for a privilege tax levied by this chapter except the 
taxes levied by Sections 27-65-15, 27-65-17(3) and 27-
65-21, Mississippi Code of 1972, to fail or refuse to 
add to the sales price and collect, insofar as practica-
ble, the amount of tax due by him on each sale, except 
where the tax was included in the cost of furnishing 
service when said cost was a factor in the fixing of 
rates and charges. 
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 The tax due under the provisions of this chapter 
shall be computed and paid on gross income or gross 
proceeds of sales of the business, regardless of the 
fact that small unit sales may be within the bracket 
of one (1) of the schedules which does not provide for 
the collection of the tax from the customer. 

 Nothing in this section with reference to the 
collection of the tax from the customer shall be con-
strued to impair, abridge, alter or affect the obligation 
of any contract in existence at the time it becomes 
effective. 

 When the tax collected for any filing period is in 
excess of the amount due, the total tax collected, 
including that in excess of the computed liability, 
shall be paid to the commissioner. This provision 
shall be construed with other provisions of the law 
and given effect so as to result in the payment to the 
commissioner of the total tax collected if in excess of 
the amount due when computed at the applicable 
rates. 

 The funds collected by the taxpayer (seller) from 
the purchaser pursuant to the provisions of this 
chapter shall be considered “trust fund monies” and 
the taxpayer shall hold these funds in trust for the 
State of Mississippi; said funds to be separately 
accounted for as provided by regulation of the com-
missioner. If the taxpayer fails to remit these trust 
fund monies as required by law, then the taxpayer 
may be assessed with a penalty in three (3) times the 
amount of taxes due. This penalty is to be assessed 
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and collected in the same manner as taxes imposed 
by this chapter and shall be in addition to all other 
penalties and/or interest otherwise imposed. For 
purposes of this section there shall be a presumption 
that the taxpayer collected the tax from the customer 
or purchaser. 

 Any person violating the provisions of this sec-
tion shall be guilty of a misdemeanor and, upon 
conviction, shall be fined in a sum not less than Fifty 
Dollars ($50.00) nor more than One Hundred Dollars 
($100.00). 
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IN THE SUPREME COURT OF 
THE STATE OF MISSISSIPPI 

 
MOBILITY MEDICAL, INC., 
AND MOBILITY MEDICAL 
OF NORTH MISSISSIPPI, LLC 

VS. 

MISSISSIPPI DEPARTMENT 
OF REVENUE 

APPELLANTS

CAUSE NO.
2011-CA-01780

APPELLEE
 

RESPONSE IN OPPOSITION 
TO MOTION FOR REHEARING 

 COMES NOW the Mississippi Department of 
Revenue (hereinafter the “Department”), Appellee in 
this matter, by and through counsel, and pursuant to 
M.R.A.P. 40, respectfully submits its Response in 
Opposition to the Motion for Rehearing filed by 
Appellants Mobility Medical, Inc., and Mobility 
Medical of North Mississippi, LLC (hereinafter collec-
tively “Mobility”) and submits the following for the 
Court’s consideration: 

 1. The preemption sought here by Mobility 
must be judged against Congress’ general reluctance 
to interfere with state laws especially in the field of 
taxation. Department of Revenue of Oregon v. ACF 
Industries, Inc., 510 U.S. 332, 345 (1994). When a 
court must consider whether federal law preempts 
state regulatory powers, the court must begin with 
the presumption that Congress does not intend to 
supplant state law, and that a state law is not 
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preempted unless that was the clear and manifest 
purpose of Congress. 

 Having carefully reviewed the Court’s opinion in 
the instant case, the Department believes it to be well 
reasoned and sound. Despite Mobility’s arguments to 
the contrary, the Court’s analysis and holding that 
the tax on Mobility’s gross sales is not a tax on 
FEHBP or any other health-benefits insurance plan 
and that federal preemption is not applicable to the 
Mississippi sales tax at issue in this appeal, is correct 
and supported by case law. 

 2. The sales tax at issue in the instant appeal, 
is one of general applicability, and is levied against 
Mobility, not the carrier or the FEHBP. Miss. Code 
Ann. § 27-65-17(1)(a), which imposes a tax, provides: 

Except as otherwise provided in this section, 
upon every person engaging or continuing 
within this state in the business of selling 
any tangible personal property whatsoever 
there is hereby levied, assessed and shall be 
collected a tax equal to seven percent (7%) of 
the gross proceeds of the retail sales of the 
business. . . .  

 There is no question in this case that the levy 
imposed by Miss. Code Ann. § 27-65-17 is applicable 
to the sale of durable medical equipment. When 
Mobility sells its products, it like other like business-
es is charged to collect and remit sales tax on those 
items, unless those sales are expressly exempt from 
taxation (i.e., sales made directly to the State of 
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Mississippi or the U.S. Government). However, how 
Mobility elects to sell its goods and collect the tax is a 
business decision to be made by Mobility. 

 Mobility basically had three options as to how it 
could treat sales tax on customer transactions. Mobil-
ity could have charged full price for an item, collect 
the appropriate tax from the customer over and above 
the sales price of the item and submit it to the De-
partment. Alternatively, and as it appears they did in 
the instant audit, Mobility could have charged full 
price for an item, determine the customer to be 
exempt from sales tax, and not submit any taxes to 
the Department. Finally, Mobility could have agreed, 
due to the nature and volume of business received 
from its customers, to a pricing schedule which would 
include sales tax yet stay within the price guidelines 
set by its customers. This may have cut into its 
profit margin but Mobility could have absorbed the 
tax into its agreed upon price for the goods sold and 
remitted them to the Department. This third option, 
addressed by the Court in its “cheeseburger” analogy, 
is a “tax included” pricing arrangement recognized 
in Woodrich v. St. Catherine Gravel Co., 195 So. 307 
(Miss. 1940) and discussed approvingly in Viking 
Supply Corp. v. Mantee Dev. Found., Inc., 218 So. 2d 
887 (Miss. 1969) (“[a]ssuming that it would be legal 
for the seller to agree to assume and pay the sales 
tax, the only issue here was whether Mantee owed 
the sales tax”). Both cases were cited by Mobility in 
their instant Motion but the case discussions were 
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very limited in substance. In fact, they were relegated 
to a mere footnote. 

 In any case, once the determination was made 
that the sales were not exempt, the taxes were due to 
the Department. 

 3. Miss. Code Ann. § 27-65-31 provides: 

Any person liable for a privilege tax levied 
and assessed by this chapter except the taxes 
levied by Sections 27-65-15, 27-65-17(3) and 
27-65-21, Mississippi Code of 1972, shall add 
the amount of such tax due by him to the 
sales price or gross income and, in addition 
thereto, shall collect, insofar as practicable, 
the amount of the tax due by him from the 
purchaser at the time the sales price or gross 
income is collected. 

The inclusion of the phrase, “insofar as practicable” 
evidences that the Mississippi legislature was aware 
of the fact that the collection of taxes is not always 
easy given the wide variety of businesses statutorily 
charged with that duty. “Practicable implies feasibil-
ity. A plan that is practicable is capable of being 
efficiently accomplished, capable of being put into 
practice.”1 “Practicable means capable of being effect-
ed or accomplished.”2 The restrictions within which 

 
 1 Freeman, Morton S., The Grammatical Lawyer (Philadel-
phia: American Law Institute – American Bar Association 
Committee on Continuing Professional Education, 1979), p. 278. 
 2 Fowler, H.W., A Dictionary of Modern English Usage, 
(New York and Oxford: Oxford University Press, 1965), p. 469. 
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Mobility and like business must operate may certain-
ly present a challenge to the collection of sales taxes, 
but as noted above, Mobility and other like vendors 
enjoy a customer market comprised of private, com-
mercial and quasi-governmental customers. The 
latter two typically provide regular business volume 
with little financial risk for non-payment. The collec-
tion of sales taxes for these businesses is practicable 
and they may fair very well using the Court’s 
“cheeseburger” analogy and enter into a “tax includ-
ed” agreement with certain customers which provides 
that the vendor will pay the sales taxes and include 
them in its pricing schedule with those customers. 

 4. Mobility’s attempt to distinguish the Fourth 
Circuit’s holding in United States v. West Virginia, 
339 F.3d 212 (4th Cir. 2003), is late and weak at best. 
The West Virginia court closely examined the pass-
through effect with which the subject taxing statute 
might burden the carriers and the meaning of an 
“indirect” tax as it related to a tax and its payer. In 
its examination, the appellate court clearly analyzed 
and discussed relevant U S. Supreme Court and other 
federal appellate case law, addressing “indirect” 
taxation as applied to a variety of instances including 
international container leases, airline personal prop-
erty, and an individual’s possessory property inter-
ests, in addition to the providing of services. Not 
limiting its review to the sale of “goods”, the West 
Virginia court found that “the Supreme Court has 
expressly considered and rejected like economic pass-
through theories in formulating its understanding of 
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what constitutes indirect taxation in the analogous 
constitutional field of preemption of state taxation of 
the federal government.” West Virginia, 339 F.3d at 
216. In the end, the court found no preemption writ-
ing: 

Applying both the consistently employed un-
derstanding of an “indirect tax” and Fresno’s 
economic pass-through analysis, we conclude 
that section 8909(f) does not preempt 11-27. 
First, though it is readily apparent that 11-
27 is an indirect tax, it is of equal immediate 
apparency that it is an indirect tax of the 
providers, not of the Carriers, for the legal 
incidents of the tax fall on the providers 
alone. And second, since we decline to imply 
some novel economic pass-through theory to 
section 8909(f )’s prohibition on indirect tax-
ation, the fact that 11-27 equally applies to 
the states’ other similarly situated constitu-
ents (i.e., it applies to all providers of the 
specified categories of health care services, 
not just to providers of services to Enrollees) 
suffices to establish that any economic bur-
den it may pass through to the Carriers does 
not equate to an imposition of an indirect tax 
on them. 

Id. at 218-19 (Emphasis in Original). 

 5. Finally, Mobility attempts to coax this Court 
into reversing itself because of the “limited impact” it 
would have due to a 2013 change to state law. The 
Department admits that the 2013 Legislature 
amended Miss. Code Ann. § 27-65-111 to exempt sales 
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of durable medical equipment and home medical 
supplies when ordered or prescribed by a licensed 
physician and when payment is made in whole or in 
part on behalf of or for the benefit of an insured. See 
2013 Miss. Laws Ch. 498 (S.B. 2244). This change 
was effective July 1, 2013. This amendment as well 
as the 2009 amendment to Miss. Code Ann. § 27-65-
105(g), which became effective on July 1, 2009 and 
which exempted sales of home medical equipment 
and home medical supplies when payment for such 
equipment or supplies is made in whole or in part 
under the provisions of the Medicare or Medicaid 
program, both came into play after the audit period 
and the issuance of the tax assessments from which 
Mobility initially brought this appeal.3 In fact, the 
legislation enacted in 2009 contained an express 
savings clause which provides: 

Nothing in this act shall affect or defeat any 
claim, assessment, appeal, suit, right or 
cause of action for taxes due or accrued un-
der the sales tax laws before the date on 
which this act becomes effective, whether 
such claims, assessments, appeals, suits or 
actions have been begun before the date on 
which this act becomes effective or are begun 
thereafter; and the provisions of the sales tax 
laws are expressly continued in full force, 
effect and operation for the purpose of the 

 
 3 The audit period for the Mobility entities included the 
combined period of July 1, 2004 through July 31, 2007. The tax 
assessments were issued on February 13, 2008. 
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assessment, collection and enrollment of 
liens for any taxes due or accrued and the 
execution of any warrant under such laws 
before the date on which this act becomes  
effective, and for the imposition of any penal-
ties, forfeitures or claims for failure to com-
ply with such laws. 

2009 Miss. Laws Ch. 457 (H.B. 193). What will or 
might happen subsequent to the enactment of these 
amendments to the sales tax laws is of little or no 
consequence to the outcome of the instant appeal. 
Despite Mobility’s’ argument to the contrary, these 
legislative changes do not warrant this Court’s rever-
sal of an opinion that correctly analyzes state sales 
tax law in effect at the time the underlying assess-
ments were made. 

 In conclusion, the Mississippi Department of 
Revenue opposes Mobility’s Motion for Rehearing. 
There is no question that the levy imposed by statute 
was applicable to the sale of durable medical equip-
ment during the audit period under review. Mobility 
was treated as other like businesses and was statuto-
rily charged to collect and remit sales tax on its sales, 
unless those sales were expressly exempt from taxa-
tion at the time. The Court was correct in its analysis 
and holding that the tax on Mobility’s gross sales is 
not a tax on FEHBP or any other health-benefits 
insurance plan and that federal preemption is not 
applicable to the Mississippi sales tax at issue in this 
appeal. Finally, the Court’s opinion was well rea-
soned, sound and supported by law and Mobility’s 
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arguments in its Motion are unmeritorious and a 
misapplication of the law. Accordingly, the Depart-
ment respectfully requests that this Court deny 
Mobility’s Motion for Rehearing, and sustain the 
opinion previously rendered. 

 Respectfully submitted, this the 10th day of July, 
2013. 

 MISSISSIPPI DEPARTMENT OF
 REVENUE 

 /s/ James L Powell 
  JAMES L. POWELL, MB #10083

Attorney for the 
 Department of Revenue 
Post Office Box 22828 
Jackson, Mississippi 39225-2828
Telephone: (601) 923-7412 
Telecopier: (601) 923-7423 
jim.powell@dor.ms.gov  

 

   



App. 38 

CERTIFICATE OF SERVICE  

 I, James L. Powell, attorney for the Mississippi 
Department of Revenue, hereby certify that I have 
this day filed the foregoing Notice of Service with the 
Clerk of the Court using the MEC system, which sent 
notification of such filing to all registered MEC 
participants including the following: 

Harris H. Barnes, III, Esquire 
James Williams Janoush, Esquire 
BARNES LAW FIRM, P.A. 
5 River Bend Place, Suite A 
Flowood, Mississippi 39232 

Honorable Denise Owens, Chancellor 
Hinds County Chancery Court 
Post Office Box 686 
Jackson, Mississippi 39205-0686 

 This the 10th day of July, 2013. 

  /s/ James L Powell 
  JAMES L. POWELL
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[1] INTRODUCTION 

 The sole issue in this case of first impression is 
whether Title 5 U.S.C. § 8909(f )(1) preempts Miss. 
Code Ann. § 27-65-17 to the extent that it would 
prohibit the State of Mississippi from requiring 
Appellants Mobility Medical, Inc., and Mobility 
Medical of North Mississippi, LLC (collectively re-
ferred to hereafter as “Mobility”), to collect sales tax 
on the sale of durable medical equipment paid for by 
the Federal Employees Health Benefits Program 
(FEHBP). 
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 Title 5 U.S.C. § 8909(f)(1) provides: 

No tax, fee, or other monetary payment may 
be imposed, directly or indirectly, on a carrier 
or an underwriting or plan administration 
subcontractor of an approved [FEHBA] 
health benefits plan by any State . . . with 
respect to any payment made from the 
[FEHBP] Fund.1 

This Honorable Court rendered a decision on this 
matter via an opinion dated June 6, 2013. In conclud-
ing that the tax on the Appellants’ gross sales was not 
a tax on FEHBP or any other health-benefits insur-
ance plan and that the federal law which prohibits 
the State from taxing FEHBP or its participating 
insurance carriers does not preempt the Mississippi 
law requiring the Appellants to pay the tax on its 
gross sales, this Honorable Court stated, “because the 
state does not require that the tax be charged to [the 
Appellants’] customers or their insurance carriers, or 
that it be reimbursed by the fund, the state does not 
indirectly tax a prohibited entity with respect to a 
payment from the fund.”2 

 In making this statement, the Court is simply 
wrong. The laws of the State of Mississippi, specifical-
ly Section 27-65-31 of the Mississippi Code of 1972, 
Annotated, require that this type of tax be added to 
the sales price or gross income and that said tax due 

 
 1 5 U.S.C. § 8909(f)(1) (1998). 
 2 Opinion at ¶ 11. 
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from taxpayers such as the Appellants shall be col-
lected from the purchaser at the time the sales price 
[2] or gross income is collected.3 Therefore, as the 
relevant statute does, in fact, require the tax be 
charged to the Appellants’ customers; Appellants 
contend that a conflict exists between state and 
federal law, and the tax should be preempted. 

 
ARGUMENT 

I. Appellants are required to charge the 
sales tax at issue to their customers pur-
suant to § 27-65-31 of the Mississippi Code 
of 1972, Annotated. 

 As this Honorable Court has previously stated, 
“The question before us today is whether this federal 
law prohibits the State of Mississippi from requiring 
Mobility to pay sales tax on equipment it sells to 
individuals who are covered by the FEHBP.”4 This 
Honorable Court determined that “the federal law 
that prohibits the State from taxing FEHBP or its 
participating insurance carriers does not preempt the 
Mississippi law that requires Mobility to pay the tax 
on its gross sales, including those to individuals 
covered by FEHBP.”5 In reaching its decision, the 
majority appears to place much emphasis on its 
assertion that “because the state does not require 

 
 3 Miss. Code Ann. § 27-65-31 (2012). 
 4 Opinion at ¶ 1. 
 5 Id. 
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that the tax be charged to [the Appellants’] customers 
or their insurance carriers, or that it be reimbursed 
by the fund, the state does not indirectly tax a prohib-
ited entity with respect to a payment from the fund.”6 
However, Section 27-65-31 of the Mississippi Code of 
1972, Annotated, requires that this type of tax be 
added to the sales price or gross income and that said 
tax due from taxpayers such as the Appellants shall 
be collected from the purchaser at the time the sales 
price or gross income is collected.7 Therefore, Appel-
lants contend that a conflict exists between state and 
federal law, and the tax should be preempted. 

 Rule 40(a) of the Mississippi Rules of Appellate 
Procedure states the following: 

[3] (a) Time for Filing; Content; Answer; 
Action by Court if Granted. A motion for re-
hearing may be filed within 14 days after a 
decision is handed down on the merits of a 
case by the Supreme Court or the Court of 
Appeals. The motion shall state with particu-
larity the points of law or fact which, in the 
opinion of the movant, the court has over-
looked or misapprehended and shall contain 
such argument in support of the motion as 
movant desires to present. The motion for 
rehearing should be used to call attention to 
specific errors of law or fact which the opin-
ion is thought to contain; the motion for re-

 
 6 Id. at ¶ 11. 
 7 Miss. Code Ann. § 27-65-31 (2012). 
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hearing is not intended to afford an oppor-
tunity for a mere repetition of the argument 
already considered by the court. Oral argu-
ment in support of the motion will not be 
permitted.8 

Section 27-65-31 of the Mississippi Code of 1972, 
Annotated, states the following: 

Any person liable for a privilege tax levied 
and assessed by this chapter except the taxes 
levied by Sections 27-65-15, 27-65-17(3) and 
27-65-21, Mississippi Code of 1972, shall 
add the amount of such tax due by him 
to the sales price or gross income and, in 
addition thereto, shall collect, insofar as 
practicable, the amount of the tax due by 
him from the purchaser at the time the 
sales price or gross income is collected.9 

The statute continues by stating the following: 

It shall be unlawful for any person, who 
is liable for a privilege tax levied by this 
chapter except the taxes levied by Sec-
tions 27-65-15, 27-65-17(3) and 2765-21, 
Mississippi Code of 1972, to fail or refuse 
to add to the sales price and collect, in-
sofar as practicable, the amount of tax 
due by him on each sale, except where the 
tax was included in the cost of furnishing 

 
 8 M.R.A.P. 40(a) (2012). 
 9 Miss. Code Ann. § 27-65-31 (emphasis added). 



App. 46 

service when said cost was a factor in the fix-
ing of rates and charges.10 

 As stated earlier, the majority, in reaching a 
decision, places much emphasis on its assertion that 
“because the state does not require that the tax be 
charged to [the Appellants’] customers or their insur-
ance carriers, or that it be reimbursed by the fund, 
the state does not indirectly tax a prohibited entity 
with respect to a payment from the fund.”11 Similarly, 
the majority stated earlier in its Opinion, “nothing in 
the law requires Mobility to pass any costs to its 
customers, or to the fund, so there is no conflict 
between state and federal law, and the tax is [4] not 
preempted.”12 In support of its opinion, the majority 
also states, “[w]e decline to hold that federal law 
prevents the State of Mississippi from requiring 
Mobility to pay a tax on the gross amount of sales, 
simply because part of that tax might be passed 
along to its customers who are covered by the 
FEHBA.”13 The majority discusses its position that 
Mobility might pass along the cost of its taxes to [its] 
customers in the following: 

  The State of Mississippi charges Mobility 
– not its customers – the tax. Mobility does 
not contest this point, but argues instead 

 
 10 Id. (emphasis added). 
 11 Opinion at ¶ 11. 
 12 Id. at ¶ 8. 
 13 Opinion at ¶ 16. 



App. 47 

that it must – and the dissent fears it might 
– pass along the cost of its taxes to its cus-
tomers, creating a trickle-down effect. Both 
Mobility and the dissent call this an indirect 
tax. 

  It is surprising to see the dissent con-
clude that the federal government has the 
power to prevent the State of Mississippi 
from levying a fee or tax on a Mississippi 
business, simply because that business 
might pass the tax or fee along to its cus-
tomer who might seek reimbursement for 
the tax from an insurance company whose 
policy might cover it. 

  The dissent correctly observes that, as a 
matter of practice, most purveyors of cheese-
burgers tack the sales tax onto the price of 
the cheeseburger. But the dissent is not cor-
rect in its understanding that tacking the 
sales tax onto the price is required, nor is the 
dissent correct in its understanding that the 
consumer must pay a tacked-on sales tax 
that cheeseburger vendors “are required to 
remit to the state.” Cheeseburger vendors 
are perfectly free under Mississippi law to 
set the price of a cheeseburger at $4.00, and 
then require their customers to pay exactly 
$4.00. It is the vendor – not the customer – 
who is required by Mississippi law to pay the 
sales tax.14 

 
 14 Id. at ¶ 12-14. 



App. 48 

 There is only one mentioning of § 27-65-31 in the 
three (3) briefs that were filed with this Honorable 
Court in this matter. In the Appellee’s brief, they 
state, “This case initially involved four issues,” the 
third of which was, “whether collection of the sales 
tax was impracticable, and if so, whether that was 
sufficient to relieve Mobility from the obligation to 
collect the tax pursuant to Miss. Code Ann. § 27-65-
31.”15 However, other than this mentioning, neither 
the statute, nor the text of its contents, appear in any 
of the briefs filed in this matter. 

 [5] Based on the majority’s apparent emphasis 
that nothing requires Mobility to pass along the tax 
to its customers or the fact that Mobility might pass 
along the tax to its customers, Appellants feel obli-
gated to make sure this Honorable Court is aware of 
the language contained in § 27-65-31. Upon reading 
the opinion of the majority, Appellants regrettably 
wish they had greatly emphasized the statute in their 
briefs. However, Appellants contend that the sub-
stance of § 27-65-31 is exactly the type of information 
that should be called to this Honorable Court’s atten-
tion via a Motion for Rehearing under Rule 40(a) of 
the Mississippi Rules of Appellate Procedure. 

 Contrary to the majority’s opinion, state law 
does, in fact, require the Appellants to pass along the 
sales tax to its customers. Per the relevant statute, 
Appellants, “shall add the amount of such tax . . . to 

 
 15 Appellee’s Br. at 1 (emphasis added). 
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the sales price . . . and, in addition thereto, shall 
collect . . . the amount of tax due . . . from the pur-
chaser.”16 “Any person liable for tax under the Missis-
sippi Sales Tax Law is required to add the amount of 
the tax due to the sales price or gross income and to 
collect, as far as practicable, the amount of the tax 
due from the purchaser at the time the price or 
income is collected.”17 However, this rule does not 
apply to the mining and production tax, the contrac-
tor tax, or the special tax on certain semitrailers and 
truck-tractors.18 

 Although the statutory numbering scheme has 
changed over the years, the language of Section 27-
65-31 has remained virtually unchanged since the 
statute was originally enacted in 1932. Cases inter-
preting the language of Section 27-65-31 have con-
sistently held that it requires the seller to collect the 
tax in addition to the sales price.19 The seller is legally 

 
 16 Miss. Code Ann. § 27-65-31 (2012). 
 17 MSPRAC-ENC § 70:42 (2012). 
 18 Id. 
 19 See Woolrich v. St. Catherine Gravel Co., 195 So. 307, 
309, 188 Miss. 417 (1940) (“[U]nder the controlling statute, Sec. 
1, Chap. 155, Laws 1936, which amends Sec. 2-c, Chap. 119, 
Laws 1934, it is mandatorily required that the seller collect the 
sales tax by adding to the sales price the two per cent sales tax 
thereon in addition to the sales price. . . . ”) (emphasis original); 
Viking Supply Corp. v. Mantee Dev. Found., Inc., 218 So. 2d 887, 
888 (Miss. 1969) (“Mississippi Code 1942 Annotated section 
10117 (Supp.1966) makes it mandatory for the seller to collect 
sales tax from a buyer where practical.”) (citing Woolrich, 195 
So. at 309); see also U.S. v. State Tax Commission of Miss., 378 

(Continued on following page) 
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required to shift [6] the economic burden of the sales 
tax to the buyer; therefore, the tax directly imposed 
on the seller and indirectly imposed on the insurance 
carrier and, potentially, the fund. 

 The majority states, “It is surprising to see the 
dissent conclude that the federal government has the 
power to prevent the State of Mississippi from levying 
a fee or tax on a Mississippi business, simply because 
that business might pass the tax or fee along to its 
customer.”20 The majority continues, “[t]he dissent 
correctly observes that, as a matter of practice, most 
purveyors of cheeseburgers tack the sales tax onto 
the price of the cheeseburger. But the dissent is not 
correct in its understanding that tacking the sales tax 
onto the price is required.”21 According to the relevant 
statute, the dissent is “correct in its understanding 
that tacking the sales tax onto the price is required.”22 
Similarly, rather than the mere possibility that a 
“business might pass the tax or fee along to its 
customer;” the relevant [statutes] states that a “busi-
ness shall pass the tax or fee along to its customer.”23 
Appellants do not entirely disagree with the majority’s 

 
F. Supp. 558, 568 n. 19 (S.D. Miss. 1974) (“Mississippi’s sales tax 
must be added to the sale price and collected by the vendor from 
the vendee at the time of purchase.”) (citing section 27-65-31 and 
Woolrich). 
 20 Opinion at ¶ 13. 
 21 Id. at ¶ 14. 
 22 Id. 
 23 Id. at ¶ 13; see also Miss. Code Ann. § 27-65-31. 
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conclusion that, “[i]t is the vendor – not the customer 
– who is required by Mississippi law to pay the sales 
tax.”24 After all, the tax is “due by him,” him being the 
vendor.25 However, said vendor is required to, “add 
the amount of such tax due by him to the sales price 
. . . and . . . collect . . . the amount of the tax due by 
him from the purchaser.”26 

 The majority, in support of its reasoning, stated 
the following: 

It is surprising to see the dissent conclude 
that the federal government has the power to 
prevent the State of Mississippi from levying 
a fee or tax on a Mississippi business, simply 
because that business might pass the tax or 
fee along [7] to its customer who might seek 
reimbursement for the tax from an insurance 
company whose policy might cover it.27 

According to the relevant statute, the first “might” is 
not a “might” at all; rather, it is a “must.” It follows 
logically that a customer would seek reimbursement 
from its insurance company for the total sales price, 
which would include any sales tax. However, suppose 
a customer decided not to seek reimbursement for the 
portion of the sales price consisting of sales tax. The 
MDOR has conceded that one of the central goals of 

 
 24 Id. at ¶ 14. 
 25 Miss. Code Ann. § 27-65-31 (2012). 
 26 Id. 
 27 Opinion at ¶ 13. 
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FEHBA is to “protect federal employees from the high 
and unpredictable costs of medical care.”28 If a cus-
tomer pays the sales tax to a vendor, as required, and 
does not seek reimbursement; this directly increases 
the cost of medical care on the federal employee, 
counter to the goals of FEHBA. If a customer were to 
seek reimbursement of sales from an insurance 
carrier; based on the Appellants’ past interactions 
with said carriers, these carriers refuse to reimburse 
for the portion of the sales price consisting of sales 
tax. The dissent has pointed out the following: 

The majority goes further and argues that 
the tax is imposed on Mobility and not on its 
customers. Therefore, the majority reasons, 
Mobility simply can pay the sales tax out of 
its own pocket. Or, the insurance carrier can 
pay the sales tax and not ask for reim-
bursement from the fund. Or, the insured 
can pay the sales tax. I disagree for several 
reasons. First, forcing Mobility to remit the 
sales tax itself would discourage Mobility 
from selling medical equipment to insureds 
covered under the FEHBA. It would cost 
Mobility more money to sell to federal em-
ployees than to other customers. This runs 
counter to the clear intent of the FEHBA, 
which is to provide economical health care 
solutions to federal employees. Further, 
insurance companies will have no incentive 

 
 28 Appellee Br. at 3 (citing Health Maint. Org. of New 
Jersey, Inc. v. Whitman, 72 F.3d 1123, 1131 (3d Cir. 1995)). 
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to pay a sales tax for which they know they 
will not be reimbursed. It is likely that the 
insured will have to foot the bill.29 

Appellants agree with the dissent that, without 
preemption, there are essentially three (3) options. 
First, “Mobility simply can pay the sales tax out of its 
own pocket.”30 Appellants agree with the dissent that 
“forcing Mobility to remit the sales tax itself would 
discourage Mobility from selling [8] medical equip-
ment to insureds covered under the FEHBA.”31 This 
option also violates § 27-6531, because Mobility is 
required to collect the sales tax from the purchaser. 
Second, “the insurance carrier can pay the sales tax 
and not ask for reimbursement from the fund.”32 As 
stated earlier, these carriers have consistently re-
fused to reimburse the customer for the portion of the 
sales price consisting of sales tax. In fact, some have 
indicated to the Appellants that if the Appellants 
were to request the insurance carriers pay the sales 
tax; these same carriers would report the Appellants 
for Medicare fraud. After all, the federal statute at 
issue does not allow such a tax to be passed on to an 
insurance carrier under the FEHBP. Third, “the 
insured can pay the sales tax.”33 

 
 29 Opinion at ¶ 23. 
 30 Id. 
 31 Id. 
 32 Id. 
 33 Id. 
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 In addition to the fact that the applicable Missis-
sippi statute requires that sales tax be added to the 
sales price and collected from the purchaser, Appel-
lants would also like to call the Court’s attention to 
three (3) ancillary concerns based on the majority’s 
opinion. First, Appellants contend the majority’s 
opinion would impair the MDOR’s ability to collect 
the appropriate amount of sales tax due. For exam-
ple, consider the majority’s “cheeseburger” analysis.34 
Here, the majority states, “Cheeseburger vendors are 
perfectly free under Mississippi law to set the price of 
a cheeseburger at $4.00, and then require their 
customers to pay exactly $4.00. It is the vendor – not 
the customer – who is required by Mississippi law to 
pay the sales tax.” Aside from the fact that the vendor 
is required to collect the sales tax from the customer, 
if the seller is not required to add the sales tax to the 
total price and collect all from the purchaser; the 
MDOR could potentially lose revenue to which it is 
entitled. 

 For instance, assume a cheeseburger vendor sells 
a cheeseburger for $4.00. If the vendor is required to 
add the sales tax to the total sales price and collect 
all from the purchaser; the [9] vendor would keep 
$4.00, and the State of Mississippi would receive 
$0.28, or seven percent (7%) of $4.00. If the vendor 
failed to collect the sales tax from the purchaser, the 
State of Mississippi would assess the vendor $0.28, 

 
 34 Id. at ¶ 23. 
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disregarding all penalties and interest. If the vendor 
were to pay this assessment, the vendor would be left 
with $3.72 per cheeseburger. 

 Now, assume the vendor is not required to add 
the sales tax to the purchase price and collect all from 
the purchaser. If a vendor were to not pay the tax and 
was later audited, the vendor could limit his or her 
liability by arguing the gross sales price was $3.74, 
with the sales tax being included in the total pur-
chase price of $4.00. Under this method, the vendor 
would only owe $0.26 in sales tax, or seven percent 
(7%) of $3.74, with a total collection of $4.00 from the 
sale of each cheeseburger. Thus, the State of Missis-
sippi is $0.02 poorer on the sale of each cheeseburger 
than it would be if the vendor were required to add 
the sales tax to the total sales price. This difference 
may appear insignificant; however, the lost revenue 
could be gargantuan when considering the amount of 
cheeseburgers sold in the State of Mississippi each 
year. 

 Second, Appellants contend that this case is 
distinguishable from the Fourth Circuit’s decision in 
United States v. West Virginia. The majority in this 
case stated the following: “First, though it is readily 
apparent that 11-27 is an indirect tax, it is of equal 
immediate apparency that it is an indirect tax of the 
providers, not of the Carriers, for the legal incidents 
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of the tax fall on the providers alone.”35 In following 
this reasoning, the majority here is allowing the 
economic incidence of the indirect tax to be borne by 
providers like the Appellants, against the relevant 
statute. The majority in United States v. West Virgin-
ia also states the following: 

That indirect taxes have consistently been 
defined with respect to the legal incidents of 
goods-based levies, duties, and the like pro-
vides strong reason to reject the United 
States’ interpretation of section 8909(f), as-
serting that the pass-[10]through of tax 
costs, as an economic matter, equates to the 
indirect imposition of a tax.36 

This statement, along with the rest of the opinion, 
states that the tax is, in fact, an indirect tax. How-
ever, the majority offers as support for its argument 
against preemption the fact that indirect taxes have 
historically related to sales of goods. The sole fact 
that the Appellants are engaged in the selling of 
equipment or goods, as opposed to services, distin-
guishes the present matter from the Fourth Circuit’s 
holding. 

 Third, and lastly, Appellants would like to bring 
to the attention of this Court the limited impact of 
reversing its opinion. In 2013, Section 27-65-111 of 

 
 35 United States v. West Virginia, 339 F.3d 212, at ¶ 28 (4th 
Cir. 2003). 
 36 Id. at ¶ 13. 
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the Mississippi Code of 1972, Annotated, was amend-
ed to exempt the following sales from sales tax: 

(dd) Sales of durable medical equipment 
and home medical supplies when ordered or 
prescribed by a licensed physician for medi-
cal purposes of a patient, and when payment 
for the equipment or supplies is made, in 
part or in whole, on behalf of or for the 
benefit of an insured as a covered bene-
fit under an insurance policy, contract 
or plan.37 

As such, after the 2013 amendment, there will be no 
further debate in the State of Mississippi as to 
whether sales tax on the Appellants’ sales are 
preempted by this federal statute. Rather, these types 
of sales have been specifically exempted from sales 
tax. The number of entities engaged in the same 
business as the Appellants are limited. As such, the 
number of cases currently in the pipeline for judicial 
review where taxpayers are contesting similar liabili-
ties is further limited. The number of these pending 
cases will decrease with the resolution of each; and, 
due to the 2013 amendment, no new cases will initi-
ate. The Appellants contend this fact also justifies the 
this Court’s reversal of an opinion that erroneously 
contradicts a statute encompassing one the State of 
Mississippi’s most established and fundamental 
statutes relating to the collection and remittance of 
sales tax. 

 
 37 Miss. Code Ann. § 27-65-111 (2013) (emphasis added). 
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 [11] To summarize, the majority opinion essen-
tially leaves the responsibility for payment of state 
sales tax for sales of medical equipment to federal 
employee under the FEHBP either with the seller of 
the equipment or the purchaser of the equipment. To 
place this responsibility on the former party would 
violate state law and discourage businesses like the 
Appellants from dealing with federal employees. Not 
to mention, the seller would be paying sales tax on 
goods sold to a purchaser, which makes no sense at 
all. To place this responsibility on the latter party 
would clearly contradict the purpose of the federal 
law. Due to the fact that the state does, in fact, re-
quire the tax be charged to the Appellants’ customer, 
Appellants contend that the state does indirectly tax 
a prohibited entity with respect to a payment from 
the fund; and, as such, there is a clear conflict be-
tween state and federal law. Therefore, the FEHBA 
does, in turn, preempt the tax. 

 
CONCLUSION 

 Appellants Mobility Medical, Inc., and Mobility 
Medical of North Mississippi, LLC, respectfully 
request that this Honorable Court reverse its opinion 
dated June 6, 2013. Appellants further pray this 
Court will find that Title 5 U.S.C. § 8909(f )(1) 
preempts Miss. Code Ann. § 27-65-17 and prevents 
the MDOR from levying sales tax against Mobility 
for the years in question to the extent that the tax 
imposed was ultimately borne by the FEHBP Fund. 
Appellants also respectfully request that this 
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Honorable Court rule in favor of preemption where 
carriers refuse to reimburse the Appellants for sales 
tax, preventing any reimbursement from the FEHBP 
fund, leaving the economic burden of the tax on the 
consumer per Miss. Code Ann. § 27-65-31, which is 
against the purpose of the federal [statute] of reduc-
ing costs for covered federal employees. Alternatively, 
because this Court cannot make the factual deter-
minations required to resolve this case, including 
whether the tax imposed upon Mobility was passed 
along to the Fund; this case should be remanded for 
further proceedings not inconsistent with the opin-
ions of this Court. 
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