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i 

 
QUESTION PRESENTED 

 
 Whether a state violates the requirement of one 
person, one vote by enacting a state legislative redis-
tricting plan that results in large and unnecessary 
population deviations for local legislative delegations 
that exercise general governing authority over coun-
ties. 
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PARTIES 

 
The following were parties in the Court below: 

Plaintiffs in Civil Action No. 2:12-CV-691: 
Alabama Legislative Black Caucus 
Bobby Singleton 
Alabama Association of Black County Officials 
Fred Armstead 
George Bowman 
Rhondel Rhone 
Albert F. Turner, Jr. 
Jiles Williams, Jr. 

Plaintiffs in consolidated Civil Action 
 No. 2:12-CV-1081: 
Demetrius Newton 
Alabama Democratic Conference 
Framon Weaver, Sr. 
Stacey Stallworth 
Rosa Toussaint 
Lynn Pettway 

Defendants in Civil Action No. 2:12-CV-691: 
State of Alabama 
Jim Bennett, Alabama Secretary of State 

Defendants in consolidated Civil Action 
 No. 2:12-CV-1081: 
State of Alabama 
Robert J. Bentley, Governor of Alabama 
Jim Bennett, Alabama Secretary of State 
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JURISDICTIONAL STATEMENT ON 
BEHALF OF APPELLANTS ALABAMA 
LEGISLATIVE BLACK CAUCUS et al. 

 Appellants Alabama Legislative Black Caucus 
(ALBC), Bobby Singleton, Alabama Association of Black 
County Officials, Fred Armstead, George Bowman, 
Rhondel Rhone, Albert F. Turner, Jr., and Jiles Wil-
liams, Jr., on behalf of themselves and the subclass of 
all residents of Alabama counties whose boundaries 
have been split unnecessarily in the state’s 2012 
redistricting plan, hereby appeal to the Supreme 
Court of the United States from the order entered by 
the three-judge United States District Court for the 
Middle District of Alabama on July 30, 2013, Doc. 
165, and the memorandum opinion and order entered 
August 2, 2013, denying plaintiffs’ motion for a per-
manent injunction prohibiting the defendants from 
implementing the redistricting plans for the Alabama 
House of Representatives and Alabama Senate con-
tained in Acts of the Alabama Legislature 2012-602 
and 2012-603. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The August 2, 2013, opinion and order of the 
three-judge District Court majority (J.S. App. 1-62) 
are reported at Alabama Legislative Black Caucus v. 
Alabama, ___ F.Supp.3d ___, 2013 WL 3976626 (M.D. 
Ala., Aug. 2, 2013), and the opinion of Judge Thomp-
son concurring in part and dissenting in part (J.S. 
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App. 63-130) is reported at ___ F.Supp.3d ___, 2013 
WL 4102154 (M.D. Ala., Aug. 2, 2013).  

 Prior opinions in the consolidated actions are: the 
December 26, 2012, memorandum opinion and order 
denying the ALBC plaintiffs’ motion for partial sum-
mary judgment with respect to Count I of the original 
complaint and granting them leave to amend Count 
III (J.S. App. 160-76), which is reported at Alabama 
Legislative Black Caucus v. Alabama, ___ F.Supp.3d 
___, 2012 WL 6706665 (M.D. Ala., Dec. 26, 2012); the 
April 5, 2013, memorandum and opinion and order of 
the three-judge District Court majority denying the 
ALBC plaintiffs’ second motion for partial summary 
judgment (J.S. App. 131-49) and Judge Thompson’s 
concurring opinion (J.S. App. 150-59) are reported at 
Alabama Legislative Black Caucus v. Alabama, ___ 
F.Supp.3d ___, 2013 WL 1397139 (M.D. Ala., Apr. 5, 
2013), reconsideration denied, ___ F.Supp.3d ___, 
2013 WL 3976626 (M.D. Ala., Aug. 2, 2013).  

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The orders of the three-judge District Court 
below denying a permanent injunction were entered 
on July 30 and August 2, 2013. The Alabama Legisla-
tive Black Caucus plaintiffs filed their notice of 
appeal on August 12, 2013. J.S. App. 177. The juris-
diction of this Court is invoked under 28 U.S.C. 
§ 1253. 

---------------------------------  --------------------------------- 
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CONSTITUTIONAL PROVISIONS  
AND STATUTE INVOLVED 

 This appeal involves the Equal Protection Clause 
of the Fourteenth Amendment and Section 2 of the 
Voting Rights Act of 1965, as amended, 42 U.S.C. 
§ 1973, both reproduced at J.S. App. 181-82. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Local legislative delegations in Alabama, by 
longstanding custom, control the introduction and 
passage of local laws for their counties. This appeal is 
from the orders of a divided three-judge district court 
rejecting a facial challenge to the House and Senate 
redistricting plans enacted by the Legislature in 
2012, alleging their ignoring the integrity of county 
boundaries results in a violation of the one-person, 
one-vote rights of county residents. 

 
A. Factual Background.  

 Since Alabama was admitted to the Union in 
1819, all six of its constitutions have treated counties 
as the central building blocks in creating state legis-
lative districts. Those constitutions have required 
seats in the House of Representatives to be appor-
tioned among the counties in proportion to their 
populations, with each county entitled to at least one 
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representative.1 Senate districts, which are fewer 
than the number of counties, have also been appor-
tioned among the counties, with the restriction that 
no county shall be divided among districts.2  

 Since adoption of the 1875 “Redeemer” Alabama 
Constitution,3 the state has denied home rule to its 
counties in order to “guarantee[ ]  the maintenance 
of white supremacy in majority-black counties.” 
Knight v. Alabama, 458 F.Supp.2d 1273, 1284-85 
(N.D. Ala. 2004), aff ’d, 476 F.3d 1219 (11th Cir.), cert. 
denied, 127 S.Ct. 3014 (2007).4 It has done so by 

 
 1 1819 Constitution of Alabama, Art. III, § 9; 1861 Constitu-
tion of Alabama, Art. III, § 9; 1865 Constitution of Alabama, Art. 
IV, § 6; 1868 Constitution of Alabama, Art. VIII, § 1; 1875 
Constitution of Alabama, Art. IX, §§ 2-3; 1901 Constitution of 
Alabama, Art. IX, §§ 198, 199. The text of all six constitutions 
can be accessed at http://www.legislature.state.al.us/misc/history/ 
constitutions/constitutions.html. 
 2 1819 Constitution of Alabama, Art. III, §§ 10-11; 1861 
Constitution of Alabama, Art. III, §§ 10-11; 1865 Constitution of 
Alabama, Art. IV, § 7; 1868 Constitution of Alabama, Art. VIII, 
§ 3; 1875 Constitution of Alabama, Art. IX, § 4; 1901 Constitu-
tion of Alabama, Art. IX, § 200. See http://www.legislature.state.al.us/ 
misc/history/constitutions/constitutions.html. 
 3 The Redeemer Constitution “redeemed . . . white rule. Re-
demption in all of the southern states is a term which essentially 
means the tossing out of Republicans and particularly blacks 
from public life, and the conversion of all offices to white Demo-
cratic incumbency.” Knight v. Alabama, 787 F.Supp. 1030, 1070 
(N.D. Ala. 1991), aff’d in relevant part, 14 F.3d 1534 (11th Cir. 1994). 
 4 See generally, Will Parker, Still Afraid of “Negro Domina-
tion?”: Why County Home Rule Limitations in the Alabama 
Constitution of 1901 Are Unconstitutional, 57 ALA. L. REV. 545, 
557 (2005). 
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concentrating the powers that are exercised at the 
local level in many other states in the white-
controlled state legislature. The legislative power of 
county governments has been exercised by their local 
legislative delegations since the nineteenth century. 

In the words of a delegate to the Alabama 
Constitutional Convention of 1901, the law-
maker was a “czar” who had “dictatorial pow-
ers about every matter of legislation that 
affects his county. The Legislature of Alabama 
is the member from that one county, so far as 
local matters are concerned.” He possessed 
“absolute and undisputed power to control all 
legislation affecting his locality or county.” 

Robert M. Ireland, The Problem of Local, Private, and 
Special Legislation in the Nineteenth-Century United 
States, 46 AM. J. LEGAL HIST. 271, 274 (2004) (footnote 
omitted). 

 At present, Alabama counties lack the power to 
enact their own legislation. Instead, local legislation 
originates with members of a county’s local state 
legislative delegation, which is composed of those 
House and Senate members whose districts include 
all or part of a county. Ala. Mot. for Partial Summ. J. 
Id. at ¶¶ 5, 17. The local legislative delegation must 
approve any bill before it can proceed in committee or 
to the floor of the House or Senate. Doc. 98 at ¶¶ 4, 
16. In some county delegations, local bills are ap-
proved by majority vote, while unanimity is required 
in other county delegations. Id. at ¶¶ 6, 18. On the 
floor of the House and Senate, local bills approved by 
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a county’s delegation are often uncontested as a 
matter of local courtesy. Id. at ¶¶ 8, 21.5 

 
1. Alabama’s History of Redistricting.  

 From 1819 to 1974 no county was split between 
House or Senate districts.6 But after this Court’s 
decision in Reynolds v. Sims, 377 U.S. 533 (1964), 
requiring equipopulous state legislative districts, it 
became impossible to comply absolutely with the 
prohibition on splitting county lines. 

 That being said, in the next several redistricting 
efforts, the state generally adhered, to the extent 
possible, to its constitutional commitment to county 
integrity. In 1965, on remand from this Court’s deci-
sion in Reynolds, a three-judge district court held 
that the longstanding whole-county provisos for 
House and Senate districts in the Alabama Constitu-
tion should nonetheless remain operative “so far  
as practicable,” giving way only where their applica-
tion brings about “an unavoidable conflict” with the 

 
 5 Local courtesy is a matter of custom, rather than a formal 
rule. Id. at ¶¶ 9, 22. Accordingly, any member of the House or 
Senate can contest a local bill, whether or not he or she is a 
member of the county’s local delegation, and the bill must be 
approved by a majority of each house. Id. at ¶¶ 10, 11, 23, 24. 
 6 Sims v. Baggett, 247 F.Supp. 96, 103 (1965) (three-judge 
court). Maps of the whole-county districts from which members 
of the Alabama House and Senate were elected from 1819 to 
1962 can be viewed on the web site of the Alabama Archives. 
http://www.archives.alabama.gov/legislat/ala_maps/getstart.html.  
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one-person, one-vote equal protection rule. Sims v. 
Baggett, 247 F.Supp. at 101-03. The district court 
approved for use in the 1966 and 1970 legislative 
elections a Senate plan enacted by the Legislature 
and its own court-ordered plan for the House. Neither 
plan split a single county between districts, a result 
achieved by employing multi-member districts. Id. at 
105-09. 

 After the 1970 census, a three-judge district court 
ordered the use of the first single-member district 
plans for the House and Senate, but it delayed their 
implementation until the 1974 regularly scheduled 
elections. Sims v. Amos, 336 F.Supp. 924 (M.D. Ala.), 
aff ’d, 409 U.S. 942 (1972). These first single-member 
district plans “cross[ed] county lines in as few in-
stances as possible.” Id. at 937. According to the 
court, county boundary lines were “sacrificed only 
where absolutely necessary to satisfy the constitu-
tional requirement of one man one vote,” as it applied 
to court-ordered plans. Id. at 938-39. 

 Following the next census, in 1982 the Alabama 
Legislature adopted a redistricting plan to which the 
Attorney General objected under section 5 of the 
Voting Rights Act, on the grounds that “the configura-
tion of certain Black Belt districts caused retrogres-
sion of black voting strength . . . and that there was 
unnecessary fragmentation of minority communities 
and insufficient adherence to county boundaries.” 
Burton v. Hobbie, 561 F.Supp. 1029, 1035 (M.D. Ala. 
1983) (three-judge court). The three-judge court 
observed that the plan was “impermissible under Ala. 
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Const. art. IX, §§ 198, 199 & 200 because of its disre-
gard for the integrity of county lines. Boundaries of 
thirty counties were unnecessarily split by the plan.” 
Id. The Legislature then crafted a new plan in 1983, 
which the three-judge court accepted because it 
“conform[ed] closely to county lines, splitting no more 
than thirteen of Alabama’s 67 counties; the total 
population deviation among House districts [was] 
10.86% and among Senate districts [was] 9.63%.” Id. 
at 1035 and nn.13-14. 

 Following the 1990 census, when the state failed 
to enact a redistricting plan, a state court entered a 
consent decree approving the use of a modified ver-
sion of a plan that had passed the House but had 
been bottled up in the Senate. That plan split nearly 
twice as many counties as its predecessor. See Kelley 
v. Bennett, 96 F.Supp.2d 1301, 1311 (M.D. Ala.) 
(three-judge court) (describing the plan), rev’d on 
other grounds sub nom. Sinkfield v. Kelley, 531 U.S. 
28 (2000). A federal challenge to the plan by white 
plaintiffs who claimed it was an impermissible racial 
gerrymander under Shaw v. Reno, 509 U.S. 630 
(1993), was rejected by this Court for lack of stand-
ing. 

 Following the 2000 census, the Alabama Legisla-
ture enacted House and Senate redistricting plans 
that received section 5 preclearance, preserving the 
27 majority-black House districts and 8 majority-
black Senate districts created by the 1993 plan. 
Montiel v. Davis, 215 F.Supp.2d 1279, 1282 (S.D. Ala. 
2002) (three-judge court). White plaintiffs challenged 
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the plans, contending that the distribution of popula-
tion deviations systematically overpopulated majority- 
white districts. Id. Even though the deviations re-
mained below the level this Court had held necessary 
to make out a prima facie case as a matter of one 
person, one vote, see Brown v. Thomson, 462 U.S. 835, 
842 (1983) (treating plans “with a maximum popula-
tion deviation under 10%” as presumptively constitu-
tional), the plaintiffs alleged that the number of 
counties split by the House and Senate plans facili-
tated racial gerrymandering against whites. 215 
F.Supp.2d at 1288. A three-judge district court reject-
ed plaintiffs’ racial gerrymandering claims and up-
held the Legislature’s plans. Id. 

 
2. The 2012 Redistricting.  

 The redistricting plans adopted after the 2010 
census virtually ignored county boundaries in much 
of the state, thereby creating a set of local legislative 
delegations whose members represent vastly different 
numbers of constituents. The House plan enacted by 
the Legislature in 2012 splits 50 of Alabama’s 67 
counties, and the Senate plan splits 33 counties. J.S. 
App. 95. The division of counties in these plans 
was aggravated by the Legislature’s decision to adopt 
an unprecedented requirement of ± 1% maximum 
population deviation among the districts. J.S. App. 6. 
That decision required significantly more county 
splitting than would have been required by this 
Court’s precedents. Measured by the guideline pro-
vided by this Court that total population deviations 
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under 10% constitute prima facie compliance with the 
one-person, one-vote rule, the Legislature’s House 
plan splits 44 counties more than are necessary, 
including 22 counties that are small enough to be 
completely contained within one House district and 7 
counties (Baldwin, Jefferson, Lauderdale, Lee, Mar-
shall, Mobile, and Montgomery) that could be divided 
into two or more complete House districts. Amended 
compl. (Doc. 60) at 11. The Legislature’s Senate plan 
splits 31 counties more than are necessary to satisfy 
the one-person, one-vote requirement, including 26 
counties that are small enough to be completely 
contained within one Senate district and one county 
(Mobile) that could have been divided into three 
complete Senate districts. Doc. 60 at 11-12. 

 The House and Senate districts are littered with 
mere fragments of counties. An ideal House district 
would contain 45,521 residents. House District 43, 
contains only 224 Jefferson County residents, or 
0.49% of the total district population, with the rest 
residing in Shelby County. J.S. App. 91-92; Doc. 60-
11. Even more egregious is House District 61, which 
contains only 12 residents of Greene County (0.03%). 
Doc. 60-11. Altogether there are 11 instances of House 
districts containing residents of a county who consti-
tute less than 5% of the district population, and 27 
instances where they constitute 10% or less of the 
district population. Doc. 60-11. In the Senate plan, 
there are 14 similar instances below 5% and 29 
similar instances below 10%. Doc. 60-12. The upshot 
of this apportionment is that the 12 residents of 
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Greene County in House District 61 elect one member 
of the Greene County local legislative delegation, as 
do the 4,159 Greene County residents in House 
District 71 and the 4,874 Greene County residents in 
House District 72. Doc. 60-11. There are many more 
instances of potential nonresident domination of local 
legislative delegations where residents of a county 
constitute less than 25% of district population. Docs. 
60-11, 60-12. 

 A particularly telling example of the violation of 
county residents’ equal voting rights for members of 
their local legislative delegation concerns Jefferson 
County, the most populous county in Alabama. The 
plans introduced by ALBC members demonstrated 
that, within ± 5% deviation, 14 House districts could 
be drawn for Jefferson County, none of them crossing 
the county boundaries and 9 of them majority-black. 
Doc. 60 at 44. Six Senate districts could be drawn for 
Jefferson County, three of them majority-black, with 
only one majority-white Senate district crossing the 
county boundary. Id. Instead, the Legislature enacted 
plans that place Jefferson County in 18 House dis-
tricts, only 8 of them majority-black. All of the majority-
black districts lie entirely inside Jefferson County, 
but 6 of the 10 majority-white districts cross into 6 
other counties. Doc. 60 at 42. The 2012 Senate plan 
puts Jefferson County in 8 districts, 3 majority-black 
and 5 majority-white. All 3 of the majority-black 
Senate districts lie entirely inside Jefferson County, 
but all 5 of the majority-white districts cross the 
Jefferson County boundary to include parts of 11 
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other counties. Id. at 43. Altogether, 155,279 nonresi-
dents vote for members of Jefferson County’s House 
delegation, and 428,101 people residing in other 
counties vote for members of the Jefferson County 
Senate delegation. Id. at 42-43.7 

 Without addressing the county splitting and the 
population deviations created within local legislative 
districts, the Department of Justice precleared the 
state’s plans. 

 
B. Procedural History. 

 1. Appellants commenced this action on August 
13, 2012. Doc. 3-1. They alleged that Alabama’s re-
districting plans violated the First Amendment, the 
Equal Protection Clause of the Fourteenth Amend-
ment, the Fifteenth Amendment, and section 2 of the 
Voting Rights Act of 1965, as amended, 42 U.S.C. 
§ 1973. 

 As is relevant here, Count III of appellants’ 
amended complaint alleged that Alabama’s plans 
constituted an impermissible political gerrymander: 
for partisan reasons, the state had unnecessarily split 
county boundaries and deviated from principles of 
one person, one vote with respect to local legislative 

 
 7 By comparison, the plans sponsored by members of the 
Legislative Black Caucus, HB 16 and SB 5, split only 22 coun-
ties in the House plan more than necessary to meet the ± 5% 
deviation standard and only 9 counties more than necessary in 
the Senate plan. Doc. 60 at 14. 
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delegations. Among other things, the complaint 
alleged that the House plan split more than twice as 
many counties as was necessary to comply with 
federal law, and the Senate plan had split nearly four 
times as many counties as was necessary to comply 
with federal law.8 

 2. Appellants filed a motion for partial sum-
mary judgment and for entry of a preliminary and 
permanent injunction with respect to Count III of the 
amended complaint, contending that the wholesale 
disregard of county boundaries in the State’s House 
and Senate plans violates the one-person, one-vote 
rights guaranteed county residents by the Equal 
Protection Clause. Doc. 68-1. On March 27, 2013, the 
district court denied that motion without stating its 
reasons. Doc. 89. In response to appellants’ motion for 
reconsideration, the court vacated its March 27 order 
and substituted a memorandum opinion and order 
explaining its decision and insisting that it had not 

 
 8 Count I of appellants’ complaint was dismissed for lack of 
subject-matter jurisdiction and is not before this Court. Count 
II, which alleged violations of constitutional and statutory 
prohibitions on racial vote dilution, remains pending, and trial 
was held from August 8 to August 13, 2013. The ALBC appel-
lants and plaintiffs in the consolidated action, Newton v. Ala-
bama, CA No. 2:12-CV-01081, presented evidence that the 
fragmentation of county boundaries had been used systematical-
ly and purposefully to pack all the majority-black districts, 
diluting black voters’ influence in the majority-white districts 
statewide, and to dilute black voting strength in several counties 
by adding legislators elected by nonresident white constituencies 
to their local delegations. 
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denied a request for injunctive relief. J.S. App. 131-
49; 2013 WL 1397139. Judge Thompson filed a con-
curring opinion that found potential merit in plain-
tiffs’ contention “that the local-delegations system 
results in inequalities of representation and power 
among county voters,” J.S. App. 153, but suggested 
that appellants needed to clarify the basis for their 
claim. Id. at 157. 

 Subsequently, the state defendants filed a motion 
for partial summary judgment with respect to Count 
III of the amended complaint. Doc. 98. Appellants 
responded by opposing the state defendants’ motion 
and moving both for reconsideration of their motion 
for partial summary judgment, Doc. 107, and for 
entry of a permanent injunction, the denial of which 
would allow an immediate appeal to this Court. Doc. 
108.  

 Following a hearing, the three-judge court sua 
sponte directed the parties to file supplemental briefs 
addressing the ripeness of the county vote dilution 
claim and the standing of plaintiffs to advance them. 
Doc. 130. The court theorized that the Alabama 
Legislature might do away with the local legislative 
delegation system in the 2015 organizational session 
after the November 2014 elections had been held. Id. 
Defendants’ supplemental brief seized upon the 
district court’s suggestion that the Legislature might 
somehow change its internal operating procedures to 
do away with the local delegation system. Doc. 132. 
The ALBC plaintiffs’ supplemental brief pointed out 
that the gatekeeping and local courtesy customs that 
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empower local legislative delegations are not subject 
to change by House and Senate rules and, since they 
have been in use since the nineteenth century, are not 
likely to be abandoned. Doc. 133. 

 3. A divided three-judge court granted defen-
dants’ motion for summary judgment, dismissed the 
ALBC plaintiffs’ one-person, one-vote equal protection 
claim on behalf of county residents, and denied as 
moot plaintiffs’ motion for entry of a permanent 
injunction. J.S. App. 63, 2013 WL 3976626. 

 The panel majority acknowledged that a “signifi-
cant” part of the business of the Alabama Legislature 
is the passage of local laws, that legislators are 
members of the local delegation for every county in 
the House or Senate district they represent, that each 
local bill affecting a county must be approved by that 
county’s local delegation before it can move to com-
mittee or to the floor, and that, even though no rules 
require it, a local bill approved by a county’s local 
delegation usually is uncontested by the rest of the 
Legislature. J.S. App. 3-5. Nonetheless it held that 
the one-person, one-vote claim on behalf of county 
residents was not ripe for adjudication solely 
“[b]ecause we can neither know whether the Legisla-
ture elected in 2014 will adopt a system of local 
delegations, nor how that system, if adopted, will be 
structured, [so that] the claim under the Equal Pro-
tection Clause in count three rests on contingent 
future events and is not sufficiently concrete and 
definite to be fit for judicial review.” J.S. App. 23. 
Even though the exclusive power of local delegations 
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to introduce local bills and the deference the rest of 
the Legislature usually gives to the local bills ap-
proved by the delegation are completely customary 
and not governed by formal rules, the majority opin-
ion surmised that in the 2015 organizational session 
the next Legislature might adopt rules and stand- 
ing committees that would put an end to the cus- 
tomary practices relating to local delegations. Id. at 
24.  

 For the same reason, the majority held that the 
ALBC appellants had failed to establish injury-in-fact 
because they could not prove that the next Legisla-
ture would not disestablish the local delegation 
system. Id. at 28. Finally, the majority held that the 
ALBC appellants had not demonstrated redress-
ability because no redistricting plans could comply 
with their one-person, one-vote rights both as resi-
dents of the state and as residents of their counties. 
Id. at 34. Believing that “a failure to comply with the 
requirement of one person, one vote is not the sort of 
injury that can be redressed by partial compliance,” 
id. at 35, it advised appellants to wait until the 2015 
Legislature has convened and then to sue the officers 
of the Legislature seeking to enjoin continued use of 
the local delegation system. Id. at 37. 

 Having held that the ALBC plaintiffs lacked 
Article III standing, the panel majority then ruled in 
the alternative that their one-person, one-vote county 
resident claim should be rejected on the merits. It 
held itself bound by an earlier Eleventh Circuit 
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decision, DeJulio v. Georgia, 290 F.3d 1291 (11th 
Cir. 2002), cert. denied, 537 U.S. 948 (2002), which 
had rejected a challenge to the Georgia Assembly’s 
local delegation customs, similar to the claim the 
majority would have had the ALBC plaintiffs make in 
2015. Unlike the ALBC plaintiffs, the DeJulio plain-
tiffs did not challenge a state legislative apportion-
ment. Instead, they asked the federal court to enjoin 
the legislature’s internal practices. The Eleventh 
Circuit held that, because the Georgia Assembly had 
the ultimate discretion to adopt local laws or to 
overrule local bills approved by county delegations, 
the local delegations were not engaged in “govern-
mental functions” that subject them to the one-
person, one-vote requirement of the Equal Protection 
Clause. 290 F.3d at 1295. The panel majority in the 
instant case considered itself bound to hold that the 
one-person, one-vote requirement does not apply to 
Alabama’s local delegation system because, as with 
DeJulio, the local legislative delegation system is not 
governed by formal rules of the Legislature. Id. at 46. 
“Although the practice of local courtesy makes it 
likely that local legislation recommended by the local 
delegations will be passed by the Alabama Legisla-
ture, that likelihood depends entirely on the will of 
the whole body, which need not continue or honor the 
practice of local courtesy.” Id. at 54. 

 Judge Thompson dissented from the dismissal  
of the equal protection claim. J.S. App. 63-130, 2013  
WL 4102154. He emphasized that local legislative 
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delegations in Alabama “are the single most im-
portant legislating bodies for [the] counties.” J.S. App. 
67. They “are generally creatures of custom” having 
“existed in some form for decades at least, if not since 
the enactment of the 1901 State Constitution.” J.S. 
App. 67, 69. Accordingly, he found the ALBC plain-
tiffs’ one-person, one-vote claim ripe for adjudication 
because the question was not whether the local 
delegation system would be established in the 2015 
organizational session of the Legislature, but rather 
“whether it is sufficiently likely that the Local Dele-
gations system will continue to operate in the same 
manner it has for decades.” J.S. App. 73. He con-
cluded that “[t]he evidence overwhelmingly indicates 
that the Local Delegations system will almost cer-
tainly continue to exist with Alabama’s next Legisla-
ture and the material aspects of the delegations will 
be the same as they are today, the same as they were 
last century, the century before that, and as far back 
as anybody involved in this litigation knows.” J.S. 
App. 81. Particularly because the ALBC appellants’ 
theory rested on the claim that they were entitled to 
preserve the local delegation system as a way of 
dampening the purposefully discriminatory centrali-
zation of power effected by the white supremacist 
1875 and 1901 Alabama Constitutions, the majority’s 
suggestion that the appellants should wait until 
the Legislature came back into session in 2015  
and then attack the local delegation system simply 
misconceived the gravamen of appellants’ claim. 
Properly understood, appellants had both suffered an 
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injury caused by the new plan and satisfied the 
redressability prong of Article III standing. J.S. App. 
83-88. 

 On the merits, Judge Thompson’s dissenting 
opinion identified at least four ways in which “Ala-
bama’s Local Delegations system creates clear differ-
ences of voting power among the State’s citizens.” J.S. 
App. 90-91. First, among citizens of the same county, 
those who reside in a district only partially located in 
the county have numerically greater voting strength 
in the county delegation than do citizens whose 
district is contained entirely inside the county, J.S. 
App. 91-92. Second, among voters, those who reside 
in House or Senate districts that contain more than 
one county can “influence the local legislative affairs 
of their neighbors in other counties, although those 
cannot do the same for them,” J.S. App. 94. Third, in 
districts that split counties, nonresidents are allowed 
“to influence a governmental body that they have no 
legitimate interest in.” J.S. App. 95. “A quick look 
at the State’s redistricting plans reveals that, across 
the State, residents of numerous counties are autho-
rized, through their representatives, to legislate for 
other, neighboring, and, in many cases, even distant, 
counties.” Id. at 97. Finally, among legislators, those 
whose districts include residents of multiple counties 
become “gatekeepers” for several counties, giving 
them more power than can be exercised by House 
or Senate members whose districts include only 
one county or fewer counties, J.S. App. 92-93. Based 
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on these consequences, Judge Thompson concluded 
that “Alabama’s Local Delegations scheme, which 
irrationally empowers certain of the State’s citizens to 
the disadvantage of others, violates the equal protec-
tion clause.” J.S. App. 101. “[T]he State cannot . . . fail 
to recognize at all its one-person, one-vote obligations 
to the voters residing in the Local Delegations across 
the State.” J.S. App. 128. 

---------------------------------  --------------------------------- 
 

REASONS FOR NOTING  
PROBABLE JURISDICTION 

 This appeal raises a question of first impression 
before this Court: how are the bedrock principles of 
one person, one vote to be applied when a state 
chooses a system of government where local delega-
tions in the state legislature also exercise general 
governmental power at the county level? This Court 
has long recognized “an inherent tension”9 between 
the requirement of equal population among state 
legislative districts and respect for county bounda-
ries. Reynolds v. Sims, 377 U.S. 533, 580-84 (1964). 
The tension is most acute in states like Alabama, 
where local legislative delegations, operating under 
longstanding customs of local courtesy, are “the single 
  

 
 9 Binny Miller, Who Shall Rule and Govern? Local Legisla-
tive Delegations, Racial Politics, and the Voting Rights Act, 102 
YALE L.J. 105, 154-55 (1992). 
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most important legislating bodies for [their] coun-
ties.” J.S. App. 67. Local legislative delegations are 
especially prevalent in the South, where, as in Ala-
bama, they grew out of efforts to deny African Ameri-
cans the power to control or influence their county 
governments.10 

 This Court has long emphasized the preservation 
of county boundaries as one of the “traditional dis-
tricting principles” that constrain what might other-
wise be the unbridled power of plan drawers to choose 
districts that undercut fair representation for all 
citizens. See, e.g., LULAC v. Perry, 548 U.S. 399, 433 
(2006) (quoting Abrams v. Johnson, 521 U.S. 74, 92 
(1997), and Bush v. Vera, 517 U.S. 952, 977 (1996)); 
Mahan v. Howell, 410 U.S. 315, 325 (1973). Most 
recently, in Bartlett v. Strickland, 556 U.S. 1 (2009), 
this Court held that states cannot use federal law as 
a smokescreen for violating state constitutional 
“whole county” requirements. In Bartlett, this Court 
held that North Carolina could not justify a violation 
of its whole county requirement by pointing to section 
2 of the Voting Rights Act of 1965, 42 U.S.C. § 1973, 
unless section 2 required the creation of a district 

 
 10 Miller, 102 YALE L.J. at 121. Local legislative delegations 
remain active in Alabama, Florida, Georgia, Mississippi, North 
Carolina, and South Carolina. Id. at 109 n.23. A survey in 1981 
also found local legislative delegations operating in Kentucky 
and Pennsylvania. Advisory Commission on Intergovernmental 
Relations, MEASURING LOCAL DISCRETIONARY AUTHOR-
ITY (Washington, DC, November 1981) at page 31 (available 
online at http://digital.library.unt.edu/ark:/67531/metadc1259/). 
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with a majority-black voting-age population. But 
Bartlett did not involve – and thus this Court had no 
need to consider – whether splitting Pender County 
produced a violation of the one-person, one-vote 
rights of county residents as well as a violation of the 
state constitution. Particularly in light of this Court’s 
difficulties in otherwise constraining rampant parti-
sanship in the redistricting process, see, e.g., Vieth v. 
Jubelirer, 541 U.S. 267 (2004), this appeal presents 
the opportunity for this Court to clarify that states 
cannot arbitrarily violate traditional districting 
principles, particularly when those violations also 
produce massive inequalities in voting power for local 
legislative delegations possessing general governmen-
tal powers over their respective counties. 

 1. The court below erred in holding that the 
ALBC appellants’ challenge was not ripe and they 
lacked Article III standing. Because the House and 
Senate rules can have no effect on the local delega-
tions’ customary gatekeeping function or on the 
informal courtesy other legislators usually extend to 
the local bills approved by county delegations, the 
impact the local delegation system will have on the 
one-person, one-vote rights of county residents is not 
“[a] hypothetical threat.” United Public Workers of 
America v. Mitchell, 330 U.S. 75, 89-90 (1947). Appel-
lants’ equal protection claim meets the fitness test for 
ripeness, because the facts about the operation of the 
local delegation customs are final and definite and  
do not “depend[ ]  upon facts that may not yet be 
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sufficiently developed.” Harrell v. The Florida Bar, 
608 F.3d 1241, 1258 (11th Cir. 2010) (quoting Ernst & 
Young v. Depositors Econ. Prot. Corp., 45 F.3d 530, 
535 (1st Cir. 1995)). They do not rest on contingent 
events that may never occur. Texas v. United States, 
523 U.S. 296, 300 (1998). To the contrary, the panel 
majority’s suggestion that the rules of the Legislature 
could somehow do away with the local delegation 
system rests on events that are not just hypothetical 
and contingent but unrealistic.  

 If the June 2014 primary elections are allowed to 
proceed under the challenged plans, the hardship 
suffered by residents of counties unnecessarily divid-
ed among House and Senate districts will be the 
denial of “one of the most fundamental rights of our 
citizens: the right to vote,” Bartlett v. Strickland, 556 
U.S. at 10, in this case the constitutional right to an 
equal and undiluted vote for the members of their 
county delegations. There is no more serious hardship 
than that. The ALBC appellants’ equal protection 
claim is not only ripe for review, it requires this 
Court’s urgent attention. 

 The panel majority’s denial of Article III standing 
turns on two misconceptions: (1) that the ALBC 
appellants’ real beef is with the informal system of 
local delegations, and (2) that anything done in the 
next organizational session of the Legislature can 
prohibit members of the House and Senate from 
continuing their customs of deference to local delega-
tions. When the one-person, one-vote claim is viewed 
correctly, the appellants’ Article III standing is evident. 



24 

Their injury-in-fact – the dilution of county residents’ 
votes with respect to their local legislative delegation 
– is fully materialized in the 2012 redistricting stat-
utes. The system of customary deference to local 
delegations has long been in place, was never adopted 
by rules of the Legislature or by the creation of stand-
ing committees, and cannot plausibly be amended by 
whatever rules are adopted in the next organizational 
session. Appellants’ injury is directly traceable to the 
county-blasting districts that allow nonresidents to 
elect members of county delegations. The one-person, 
one-vote violations would be redressed by the re-
quested injunction, which would prohibit enforcement 
of the challenged statutes and require the district 
court to order its own House and Senate plans in 
effect if the Legislature failed timely to enact new 
plans that split counties between districts only where 
necessary to satisfy substantial statewide equality of 
district populations. 

 2. On the merits, the court below erred in 
rejecting the ALBC appellants’ one-person, one-vote 
claims. By analogizing appellants’ claims with the 
claims advanced in DeJulio v. Georgia, 127 F.Supp.2d 
1274 (N.D. Ga. 2001), aff ’d, 290 F.3d 1291 (11th Cir.), 
cert. denied, 537 U.S. 948 (2002), and Vander Linden 
v. Hodges, 193 F.3d 268 (4th Cir. 1999), the court 
below misconceived the nature of appellants’ constitu-
tional claim. It is not that the system of local legisla-
tive delegations violates appellants’ rights. To the 
contrary, appellants have argued that local legislative 
delegations are an appropriate aspect of Alabama’s 
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system of government. Indeed, absent local delega-
tions, the state’s system of government would be less 
fair and representative, particularly in counties with 
heavily African-American populations. Rather, appel-
lants’ claim is that the decision to create local legisla-
tive delegations whose members represent vastly 
different numbers of constituents, and to give voters 
in different counties across the state vastly different 
voting power with respect to their selection of, and 
influence on, the members of local legislative delega-
tions violates fundamental principles of one person, 
one vote that cannot be excused by a state’s decision 
to adopt redistricting principles not required by 
federal law. 

 The court below erred in failing to recognize 
county residents’ fundamental voting rights are 
violated by the Legislature’s House and Senate redis-
tricting plans. Lawmaking is the original, quintessen-
tial “governmental function” that requires that the 
election of a public body comply with the Equal 
Protection Clause, Hadley v. Junior College Dist., 397 
U.S. 50, 56 (1970), and in Alabama local legislative 
delegations are the de facto lawmakers for their 
respective counties. When it comes to the equal 
protection rights of voters, this Court has repeatedly 
held that “the Equal Protection Clause reaches the 
exercise of state power however manifested, whether 
exercised directly or through subdivisions of the 
State.” Avery v. Midland County, 390 U.S. 474, 479-
80 (1968) (quoting Cooper v. Aaron, 358 U.S. 1, 17 
(1958)) (emphasis added). The Constitution imposes 
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“one ground rule for the development of arrange-
ments of local government: a requirement that units 
with general governmental powers over an entire 
geographic area not be apportioned among single-
member districts of substantially unequal popula-
tion.” Avery, 390 U.S. at 485-86. The exceptions to 
this rule – in cases like Salyer Land Co. v. Tulare 
Lake Basin Water Storage Dist., 410 U.S. 719 (1973), 
and Ball v. James, 451 U.S. 355 (1981) – involve 
governmental bodies exercising powers far removed 
from the core functions exercised by local legislative 
delegations in Alabama. Indeed, Avery itself confirms 
that local legislatures are covered by one person, one 
vote. That Alabama has chosen to use local legislative 
delegations as the county lawmaking body cannot 
relieve it of its constitutional duties. Thus, while the 
Eleventh Circuit may have reached the right result in 
DeJulio when it held that the one-person, one-vote 
rule does not authorize federal courts to interfere 
with a legislature’s internal allocation of powers 
among its members, it was wrong to base its holding 
on the patently erroneous conclusion that Georgia’s 
local legislative delegations were not exercising 
governmental functions.  

 This Court has held that when officials become 
members of a body exercising local governmental 
powers “as a matter of law upon their various elec-
tions” to other offices “ultimately . . . selected by 
popular vote,” the principle of one person, one vote 
applies. Board of Estimate of City of New York v. 
Morris, 489 U.S. 688, 694 (1989). The requirements of 
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one person, one vote apply to the equal power exer-
cised by voters in the affected local political subdivi-
sions. “Both state and local elections are subject to 
the general rule of population equality between 
electoral districts. No distinction between authority 
exercised by state assemblies, and the general gov-
ernmental powers delegated by these assemblies to 
local, elected officials, suffices to insulate the latter 
from the standard of substantial voter equality.” 489 
U.S. at 692-93 (citing Avery, 390 U.S. at 481, and 
Hadley). 

 Ordinary citizens have no difficulty understand-
ing why it is unfair to allow voters in other counties 
to influence and even to control their local laws, and 
related decisions of this Court support the common-
sense conclusion that, at least where it can be avoid-
ed, allowing strangers to elect county lawmakers 
violates equal protection. “No decision of this Court 
has extended the ‘one man, one vote’ principle to 
individuals residing beyond the geographic confines 
of the governmental entity concerned, be it the State 
or its political subdivisions.” Holt Civic Assn. v. City 
of Tuscaloosa, 439 U.S. 60, 68-69 (1978). The extra-
territorial impact of one county’s local laws, for ex-
ample, a sales tax, which must be paid by residents 
and nonresidents alike, is not a constitutionally 
sufficient justification for allowing nonresidents to 
vote for that county’s local delegation. Id. at 69.  

 The decisions of the federal courts of appeals 
addressing claims involving overlapping electoral 
subdivisions of the state also lend support to the 
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equal protection principle at issue here. Statutes 
allowing residents of separate municipal school 
districts to vote for their county school board mem-
bers are unconstitutional when the city residents 
have no “substantial interest in the operation of the 
county school system.” Sutton v. Escambia County 
Bd. of Education, 809 F.2d 770, 771 (11th Cir. 1987); 
accord, Hogencamp v. Lee County Bd. of Education, 
722 F.2d 720 (11th Cir. 1984); Phillips v. Andress, 634 
F.2d 947 (5th Cir. Unit B 1981); Creel v. Freeman, 531 
F.2d 286 (5th Cir. 1976), cert. denied, 429 U.S. 1066 
(1977). See also Duncan v. Coffee County, 69 F.3d 88, 
94 (6th Cir. 1995) (rejecting the Fourth Circuit’s 
compelling state interest standard in Locklear v. 
North Carolina State Bd. of Elections, 514 F.2d 1152 
(4th Cir. 1975)). So, too, here, nonresidents of Jeffer-
son County have no cognizable interest in selecting 
the members of its local legislative delegation. 

 The court below further erred in rejecting appel-
lants’ claim because it thought the ALBC appellants 
had failed to define with sufficient precision exactly 
when population deviations affecting local legislative 
delegations might be excused by the need to comply 
with federal constitutional or statutory requirements 
for the legislature as a whole. J.S. App. 38, 127. But 
this Court has repeatedly emphasized since Reynolds 
that it is impossible to provide a bright-line definition 
of exactly when population deviations are “neces- 
sary to achieve some legitimate state objective,” 
Tennant v. Jefferson County Comm’n, 133 S.Ct. 3, 5 
(2012), or when their conflict with other state or 
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federal districting standards is “unavoidable,” Brown 
v. Thomson, 462 U.S. 835, 843 (1983), or when popu-
lation equality has been achieved as nearly as “prac-
ticable,” Connor v. Finch, 431 U.S. 407, 419 (1977). 
Nonetheless, this Court has held that a total popula-
tion deviation of less than ten percent constitutes 
prima facie compliance with one person, one vote and 
need not be justified by the state absent evidence of 
arbitrariness or discrimination. Brown v. Thomson, 
462 U.S. at 842 (citations omitted). The Alabama 
Legislature’s imposition of an arbitrary ± 1% re-
striction on all House and Senate districts system-
atically increased the instances in which county 
residents’ votes are diluted, and it cannot be justified 
by this Court’s precedents any more than North 
Carolina’s decision to ignore its whole-county provi-
sion in Bartlett could be justified by invoking the 
Voting Rights Act. As this Court long ago noted, “An 
unrealistic overemphasis on raw population figures, a 
mere nose count in the districts, may submerge these 
other considerations and itself furnish a ready tool for 
ignoring factors that in day-to-day operation are 
important to an acceptable representation and appor-
tionment arrangement.” Brown v. Thomson, 462 U.S. 
at 842 (quoting Gaffney v. Cummings, 412 U.S. 735, 
749 (1973)). The plans introduced by members of the 
ALBC demonstrated that the number of county splits 
could be more than halved without running afoul of 
either one person, one vote, or the requirements of 
the Voting Rights Act. There is no need for a bright-
line definition to show that the redistricting plans 
enacted by the Legislature in 2012 “unnecessarily” 
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violate the one-person, one-vote rights of many coun-
ty residents. 

 The refinement of appellants’ suggested equal 
protection rule can and should await the next case 
with a different set of facts. This Court has upheld 
Wyoming’s legislative decision to keep counties whole 
even though it produced an average deviation of 16% 
and a maximum deviation of 89%. Brown v. Thomson, 
462 U.S. at 839. Mahan v. Howell held that the 
statute redrawing the districts for the Virginia House 
of Delegates did not violate the Equal Protection 
Clause notwithstanding a maximum deviation of 
16.4% among districts. 410 U.S. at 319. But it is an 
altogether different question to ask what maximum 
population deviations among state legislative dis-
tricts are required to prevent diluting the votes of 
residents of political subdivisions whose local delega-
tions exercise substantial control over local laws. The 
most that can be said now, as the dissent below 
observed, is that a state “cannot . . . fail to recognize 
at all its one-person, one-vote obligations to the voters 
residing in the Local Delegations across the state.” 
J.S. App. 128. 

 This appeal should be expedited. The next prima-
ry election for members of the Alabama House and 
Senate will be held on the first Tuesday in June 2014. 
Ala. Code § 17-13-3. The deadline for candidate 
qualification is April 4, sixty days before the primary 
election. Ala. Code § 17-13-5. The general election will 
be held on the first Tuesday after the first Monday  
in November 2014. Ala. Code § 17-14-3. The next 
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regular session of the Alabama Legislature convenes 
Tuesday, January 14, 2014. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, this Court should note 
probable jurisdiction and reverse the judgment of the 
Middle District of Alabama. 

 Respectfully submitted, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
ALABAMA LEGISLATIVE 
BLACK CAUCUS, et al.,  

    Plaintiffs, 

  v. 

THE STATE OF ALABAMA, 
et al.,  

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.  
2:12-CV-691 

(Three-Judge Court)

DEMETRIUS NEWTON,  
et al.,  

    Plaintiffs, 

  v. 

THE STATE OF ALABAMA, 
et al.,  

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.  
2:12-CV-1081 

(Three-Judge Court)

 
MEMORANDUM OPINION AND ORDER 

(Filed Aug. 2, 2013) 

 On April 3, 2013, the State of Alabama and Beth 
Chapman, in her official capacity as Secretary of 
State of Alabama, filed a motion for a partial sum-
mary judgment against count three of the amended 
complaint of the Alabama Legislative Black Caucus, 
Bobby Singleton, the Alabama Association of Black 
County Officials, Fred Armstead, George Bowman, 
Rhondel Rhone, Albert F. Turner Jr., and Jiles  
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Williams Jr. On April 17, 2013, the Black Caucus 
plaintiffs filed motions for this Court to reconsider 
our denial of their second motion for a partial sum-
mary judgment and for the entry of a permanent 
injunction. For the reasons explained in this memo-
randum opinion and order, we GRANT IN PART the 
motion for a partial summary judgment in favor of 
the State defendants as to the first claim in count 
three and DISMISS the second claim in count three 
for lack of subject matter jurisdiction. In the alterna-
tive, we GRANT a summary judgment in favor of the 
State defendants as to the second claim in count 
three. We DENY the Black Caucus plaintiffs’ motion 
for reconsideration and DENY AS MOOT their 
motion for the entry of a permanent injunction. 

 
I. BACKGROUND 

 This case concerns the redistricting of the Ala-
bama Legislature, and this order concerns claims of 
partisan gerrymandering and a denial of equal pro-
tection. The Black Caucus plaintiffs contend that the 
new districts for the election of the Alabama Legisla-
ture violate their rights under the First and Four-
teenth Amendments. And the Black Caucus plaintiffs 
allege that one key problem with the new districts 
involves the malapportionment of county residents in 
the districts of local delegations for various counties. 
To understand the context of those claims, we will 
explain the organization of the legislature, the most 
recent effort of the legislature to redistrict itself, and 
the procedural history of this litigation. 
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 The legislative power of Alabama is vested in the 
Alabama Legislature, which consists of the Senate 
and the House of Representatives. Ala. Const. Art. IV, 
§ 44. Members of the Legislature are elected on the 
first Tuesday after the first Monday in November, 
and they serve for terms of four years. Id. § 46. 

 Because all members of the Legislature are 
elected on the same day, each new four-year session of 
the Legislature begins with an organizational session. 
Id. § 48.01. At this organizational session, the only 
business that may be conducted is “the organization 
of the legislature, the election of officers, the ap-
pointment of standing committees of the senate and 
the house of representatives for the ensuing four 
years,” and the certification of elections. Id. Each 
Legislature is free to adopt its own internal rules and 
committees for the facilitation of lawmaking. The 
current session of the Alabama Legislature employs 
standing committees to study the subject matter of 
legislation and make recommendations to the houses 
about bills, as well as a Rules Committee to deter-
mine the order of business in each house. But a bill 
cannot become law in Alabama until that bill has 
been approved by a majority of each house of the 
Legislature and signed by the Governor or approved 
again by a majority of the Legislature over the veto of 
the Governor. Id. Art. V, § 125. 

 Because the Constitution of Alabama limits the 
power of local governments, the Alabama Legislature 
is responsible for a significant amount of local legisla-
tion, and the current Legislature uses local delegations 
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to facilitate the passage of this legislation. Each 
house has similar, but not identical, customs for local 
bills. 

 All members of the Senate are members of local 
delegations for the counties that they represent. The 
local delegation of a particular county must approve 
local legislation before it can move forward to a local 
legislation committee and again before it can be sent 
to the floor. The local delegations of Jefferson County, 
Mobile County, and Madison County each have a 
standing local legislative committee made up of the 
same members as the local delegation, and the rest of 
the local delegations use another local legislative 
committee whose members are appointed. The latter 
committee does not vote on the local legislation; 
instead, the local delegations of the counties sign the 
legislation out of that committee. Although local 
legislation is often uncontested on the Senate floor as 
a matter of local courtesy, there is no Senate rule that 
requires deference to delegations. Any senator may 
oppose local legislation on the floor of the Senate. And 
on tax and alcohol related matters, Senate members 
routinely contest legislation for other localities. 

 All members of the House of Representatives too 
are members of local delegations for the counties that 
they represent. Each local delegation with more than 
five members has a corresponding standing commit-
tee in the House of Representatives to consider its 
local legislation, and a separate standing committee 
considers local legislation from all other delegations. 
A local delegation with more than five members must 
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approve local legislation by a majority vote before it is 
sent to the House floor, but a local delegation with 
fewer than five members must unanimously approve 
the bill before it is sent to the House floor. House 
members are free to oppose local legislation on the 
floor, but local legislation is often uncontested as a 
matter of courtesy. Although local legislation is often 
uncontested in the House of Representatives, legisla-
tors can and do deviate from this practice. House 
Rule 23 allows any member of the House of Repre-
sentatives to file a contest on a local bill as long as he 
or she does so in written form with the Clerk. See Ala. 
H. Rule 23. If the member of the House of Represent-
atives wishes to contest a bill for more than one day, 
that member can submit one letter and inform the 
Clerk each day that the contest is still active. While 
the bill is under contest, it cannot be presented to the 
full House, unless four/fifths of those present and 
voting suspend the rules to bring the bill to the floor 
or the rules committee places the bill on a special 
order calendar. Local legislation is not enacted until it 
receives a majority vote in both houses of the Ala-
bama Legislature and is signed by the Governor. 

 The rules for local legislation, including the use 
of local delegations, are adopted in the organizational 
session held each quadrennium and can be modified 
at any time. At the end of a quadrennium, the rules 
and committees that protect the system of local 
delegation cease to exist until such time as the Legis-
lature adopts a system of local delegation again. 
Although the rules for local legislation that have been 
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adopted by each Legislature have been fairly con-
sistent over the last twenty years, new local legisla-
tive committees have been created. The House of 
Representatives has created new local delegation 
committees when new district lines have split coun-
ties so that at least five members of the Legislature 
represent voters of that county. And the Senate has 
increased the number of standing committees. 

 After the census in 2010 revealed the malappor-
tionment of the Alabama Legislature, the Legislature 
created a Joint Legislative Reapportionment Commit-
tee to establish guidelines for new legislative dis-
tricts. The guidelines provided that, “to ensure 
compliance with the most recent case law in this area 
and to eliminate the possibility of an invidious dis-
criminatory effect caused by population deviations  
in a final [ ]  redistricting plan, . . . individual district 
populations should not exceed a 2% overall range  
of population deviation.” Guidelines Art. II, § 2(b), 
available at http://www.legislature.state.al.us/ 
reapportionment/Guidelines.html. The Guidelines 
also provided that “[a] redistricting plan will not have 
either the purpose or the effect of diluting minority 
voting strength, shall not be retrogressive, and shall 
otherwise comply with Sections 2 and 5 of the Voting 
Rights Act and the Fourteenth and Fifteenth 
Amendments to the Constitution” and that “[a]ll 
legislative and congressional districts will be com-
posed of contiguous and reasonably compact geogra-
phy.” Id. Art. IV, §§ 2, 4. After public comment, the 
Legislature approved new district maps, and, on May 
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31, 2012, Governor Robert Bentley signed into law 
Acts 2012-602 and 2012-603, which established the 
new districts. 

 After Governor Bentley signed the Acts, the 
Black Caucus plaintiffs filed a complaint against the 
State and Chapman, in her official capacity as the 
Secretary of State of Alabama. The complaint assert-
ed three counts: violation of the guarantee of one 
person, one vote under the Equal Protection Clause of 
the Fourteenth Amendment, U.S. Const. Amend. XIV, 
§ 2; dilution and isolation of the strength of black 
votes in violation of section 2 of the Voting Rights Act 
of 1965, 42 U.S.C. § 1973, the Fourteenth Amend-
ment, U.S. Const. Amend. XIV, and the Fifteenth 
Amendment, U.S. Const. Amend. XV; and partisan 
gerrymandering in violation of the First Amendment, 
U.S. Const. Amend. I. The Black Caucus plaintiffs 
moved for partial summary judgment and prelimi-
nary and permanent injunctive relief on count one of 
their complaint. 

 The State defendants filed a motion to dismiss or, 
in the alternative, to stay the action until the Attor-
ney General of Alabama, Luther Strange, obtained 
either administrative or judicial preclearance of the 
new districts under section 5 of the Voting Rights Act, 
42 U.S.C. § 1973c. We granted the motion of the State 
defendants to stay the matter until either the Attor-
ney General of the United States, Eric Holder, or the 
United States District Court for the District of Co-
lumbia decided whether to preclear the districts. 
After Attorney General Holder precleared the new 
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districts, we lifted the stay of the action and denied 
the motion to dismiss filed by the State defendants. 
The State defendants then filed an answer to the 
complaint and a motion for judgment on the plead-
ings with respect to all three counts. 

 After a hearing on the latter motions, another 
complaint was filed challenging the new districts. 
Demetrius Newton, the Alabama Democratic Confer-
ence, Stacey Stallworth, Framon Weaver Sr., Rosa 
Toussaint, and Lynn Pettway filed a complaint 
against the State; Bentley, in his official capacity as 
the Governor of Alabama; and Chapman, in her 
official capacity as the Secretary of State of Alabama. 
The Newton plaintiffs asserted three counts in their 
complaint: violation of section 2 of the Voting Rights 
Act; racial gerrymandering in violation of the Four-
teenth and Fifteenth Amendments; and violations of 
constitutional and statutory rights under the Voting 
Rights Act and the Fourteenth and Fifteenth 
Amendments. After the Newton action was assigned 
to this three-judge court, we determined that both the 
Black Caucus action and the Newton action involve 
common questions of law and fact and consolidated 
them to avoid unnecessary repetition and confusion. 
See Fed R. Civ. P. 42(a)(2). 

 On December 26, 2012, we denied the first mo-
tion for a partial summary judgment filed by the 
Black Caucus plaintiffs with respect to count one, 
granted the motion of the State defendants for judg-
ment on the pleadings as to count one, denied the 
motion by the State defendants for judgment on the 
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pleadings as to count two, and dismissed without 
prejudice count three of the complaint filed by the 
Black Caucus plaintiffs. We granted the Black Cau-
cus plaintiffs leave to amend their complaint “to 
allege more facts and constitutional grounds to sup-
port [their] claim of political gerrymandering and to 
identify a judicial standard by which we can adjudi-
cate the claim.” 

 The Black Caucus plaintiffs timely filed an 
amended complaint with a new count three entitled 
“Partisan Gerrymandering.” The amended complaint 
identifies as the standard of adjudication for count 
three “that traditional or neutral districting princi-
ples may not be subordinated in a dominant fashion 
by either racial or partisan interests absent a compel-
ling state interest for doing so, particularly where the 
traditional districting principle is embedded in the 
state constitution.” The complaint alleges that the 
Acts were “designed to promote the agenda of the 
partisan majority to maximize the number of seats 
statewide that Republicans will hold in the Legisla-
ture” and that the Acts “dilut[e] the voting strength of 
county residents in electing the members of their 
local legislative delegations by unnecessarily splitting 
county boundaries and including in local legislative 
delegations legislators who are elected in part by 
voters residing in other counties.” The complaint also 
alleges that a “county’s local legislative delegation 
effectively controls most important local government 
policies.” 
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 The Black Caucus plaintiffs then filed a second 
motion for a partial summary judgment with respect 
to count three. On March 27, 2013, we denied the 
motion for a partial summary judgment. The Black 
Caucus plaintiffs responded to our denial of their 
motion with a motion to alter or amend our order. 
The Black Caucus plaintiffs argued that we failed to 
state a reason for our decision in contradiction of 
Federal Rules of Civil Procedure 56(a) and 52(a)(2). 
Although we denied the motion, we sua sponte vacat-
ed our previous order, again denied the motion for a 
partial summary judgment, and substituted a new 
memorandum opinion and order. We explained that 
the claim of partisan gerrymandering filed by the 
Black Caucus plaintiffs failed to provide a judicial 
standard for the adjudication of the claim and that, 
under any standard of adjudication, the Black Caucus 
plaintiffs failed to explain how they are entitled to a 
judgment in their favor as a matter of law. We also 
explained that the Black Caucus plaintiffs failed to 
establish the absence of a genuine issue of material 
fact. 

 On April 3, 2013, the State defendants moved for 
a partial summary judgment on count three, and 
made three arguments in support of their motion. 
First, the State defendants argued that the claim of 
partisan gerrymandering was “so closely related to 
the earlier county-splitting claim as to be another 
question of state law” that this Court lacks jurisdic-
tion to consider. Second, the State defendants argued 
that the Black Caucus plaintiffs have still failed to 
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provide the court any administrable standard by 
which to assess their claim of partisan gerrymander-
ing. Third, the State defendants argued that the 
decision of the Eleventh Circuit in DeJulio v. Georgia, 
290 F.3d 1291 (11th Cir. 2002), establishes that the 
requirement of one person, one vote does not apply to 
local delegations in Alabama because they do not 
exercise “general governmental powers.” 

 On April 17, 2013, along with their response to 
the motion for a partial summary judgment filed by 
the State defendants, the Black Caucus plaintiffs 
filed a motion to reconsider our denial of their second 
motion for a partial summary judgment and a motion 
for a permanent injunction. The Black Caucus plain-
tiffs argued that “[t]he equal protection rights of 
residents of any county are violated whenever any 
nonresidents are allowed to vote for the county’s local 
delegation – unless the inclusion of those nonresi-
dents is necessary to comply with statewide equal 
population requirements.” The Black Caucus plain-
tiffs also argued that the Acts “unnecessarily allow [ ]  
nonresidents to dominate residents of a county,” 
unnecessarily multiply the number of counties that 
members of the House and Senate represent, and 
dilute “[t]he voting strength of county residents 
whose House or Senate district lies entirely within 
the county . . . when compared with the voting 
strength of residents of the same county whose dis-
tricts extend out of the county.” And the Black Caucus 
plaintiffs argued that this matter is distinguishable 
from the decision of the Eleventh Circuit in DeJulio. 
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In reply to the Black Caucus plaintiffs, the State 
defendants urged us to grant their motion for a 
partial summary judgment and deny the motions of 
the Black Caucus plaintiffs for reconsideration and 
for permanent injunction for the same reasons identi-
fied in their initial brief. 

 At a hearing on the pending motions, the Black 
Caucus plaintiffs announced for the first time that 
count three encompassed two claims: an as-applied 
challenge for partisan gerrymandering in violation of 
the First Amendment and a facial challenge to the 
districts based on the Equal Protection Clause of the 
Fourteenth Amendment. The Black Caucus plaintiffs 
argued that the Acts violate the Equal Protection 
Clause because the districts are apportioned to satis-
fy the requirement of one person, one vote for the 
Legislature as a whole, but not for the local delega-
tions. And the Black Caucus plaintiffs argued that 
the districts violate the First Amendment because the 
Legislature allegedly acted with partisan motives 
when it approved the districts that dilute the votes of 
county voters for their local delegations. The Black 
Caucus plaintiffs explained that their motion for 
reconsideration concerns only the facial challenge 
under the Equal Protection Clause, not the as-applied 
challenge for partisan gerrymandering, even though 
the State defendants seek a partial summary judg-
ment against all of count three. 

 Based upon the arguments made by the Black 
Caucus plaintiffs at the hearing, we ordered the 
parties to submit simultaneous briefs on the 
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justiciability of the facial challenge to the districts 
based on the Equal Protection Clause of the Four-
teenth Amendment. In the order, we asked the par-
ties whether the facial challenge to the districts was 
ripe for our review or whether it was contingent on 
the decision of the next Legislature to adopt a system 
of local delegations at the next organizational session. 
We also questioned whether the Black Caucus plain-
tiffs could establish Article III standing to bring its 
claim. And we invited the parties to submit any 
evidence that might help us to resolve these jurisdic-
tional questions. 

 The Black Caucus plaintiffs argued that the 
claim under the Equal Protection Clause in count 
three is ripe. With respect to ripeness, the Black 
Caucus plaintiffs asserted that their claim about the 
interaction of the district lines with the local delega-
tion system is not contingent on future events be-
cause “[n]o House or Senate rule or committee 
structure or assignments adopted in the 2015 organi-
zational session of the Legislature can compel an end 
to – or even any change in – the local delegation 
customs the parties now agree are in place.” And the 
Black Caucus plaintiffs argued that they will suffer 
hardships as voters if judicial review of the new 
district lines is delayed because their votes for county 
delegations will be diluted. But the Black Caucus 
plaintiffs offered no evidence to support their asser-
tions that the local delegations exist continuously 
without any action from the Legislature at the organ-
izational session. 
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 The Black Caucus plaintiffs also argued that 
they had standing to bring the claim. The Black 
Caucus plaintiffs explained that their injury-in-fact 
would be the dilution of their votes for county delega-
tions when the new districts are used. The Black 
Caucus plaintiffs disclaimed any injury that they as 
legislators or candidates might experience. They 
argued that the vote dilution of which they complain 
is “directly traceable to the county-blasting districts” 
and will be redressed by an injunction to prohibit use 
of the new districts. 

 The State defendants argued that the claim 
under the Equal Protection Clause is not ripe. The 
State defendants explained that the injury of which 
the Black Caucus plaintiffs complain – the interac-
tion of the new district lines with the local delegation 
system – is contingent upon the decision of the next 
Legislature to adopt a local delegation system at its 
organizational session. And the State Defendants 
submitted the deposition testimony of the Clerk of the 
House and the Clerk of the Senate to establish that 
the Alabama House and Senate adopt their commit-
tee rules at the organizational session that follows 
each election. As an example of the ways in which the 
rules of the Legislature can change dramatically 
between organizational sessions, the State Defen-
dants submitted copies of the rules adopted in the 
1995 and 1999 organizational sessions to establish 
that the Democratic-controlled Senate in 1999 
stripped the newly elected Republican Lieutenant 
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Governor of the powers that his predecessor had 
exercised. 

  The State defendants also argued that the Black 
Caucus plaintiffs lacked standing to bring the claim 
under the Equal Protection Clause. To the extent that 
the Black Caucus plaintiffs had tried to assert legis-
lative standing, the State defendants explained that 
the argument would fail because none of the legisla-
tors have a personal stake in the number of counties 
they represent. See Raines v. Byrd, 521 U.S. 811, 821, 
829, 117 S. Ct. 2312, 2318, 2322 (1997). The State 
defendants also argued that the Black Caucus plain-
tiffs, whether suing in their individual or legislative 
capacities, lack a concrete, particularized injury-in-
fact because no local delegation system has been 
adopted for the Legislature that will be elected in 
2014 and we cannot know whether the Legislature 
will adopt a local delegation system and, if adopted, 
what form it would have. And the State defendants 
argued that the harm alleged by the Black Caucus 
plaintiffs is not fairly traceable to the districts be-
cause the harm is caused by the local delegation 
system. Finally, the State defendants contended that 
“[o]nly a different system for local legislation would 
cure the alleged injury” because any plan that would 
satisfy the requirement of one person, one vote for the 
legislature as a whole would require the splitting of 
counties. 
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II. DISCUSSION 

 We grant a summary judgment in favor of the 
State defendants and against the claim of partisan 
gerrymandering, see Fed. R. Civ. P. 56(a), and we 
dismiss for lack of subject matter jurisdiction the 
claim under the Equal Protection Clause. The Black 
Caucus plaintiffs have failed to provide a judicial 
standard by which we can adjudicate their claim of 
partisan gerrymandering. And we lack jurisdiction to 
consider the claim under the Equal Protection Clause 
both because the Black Caucus plaintiffs lack stand-
ing under Article III and because the claim is not 
ripe. In the alternative, controlling Eleventh Circuit 
precedent establishes that the challenge under the 
Equal Protection Clause to the interaction of the 
districts with the local delegation system fails as a 
matter of law. 

 
A. The Black Caucus Plaintiffs Have Failed to 

Provide a Standard for the Adjudication of 
Their Claim of Partisan Gerrymandering. 

 The Black Caucus plaintiffs have failed to pro-
vide us what we sought when we dismissed their 
claim of partisan gerrymandering without prejudice 
and gave them leave to amend their complaint: “a 
judicial standard by which we can adjudicate the 
claim.” Where a court “ha[s] no standard by which to 
measure the burden [plaintiffs] claim has been im-
posed on their representational rights, [plaintiffs] 
cannot establish that the alleged political classifica-
tions burden those same rights.” Vieth v. Jubelirer, 
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541 U.S. 267, 313, 124 S. Ct. 1769, 1796 (2004) (Ken-
nedy, J., concurring in the judgment). In their 
amended complaint, the Black Caucus plaintiffs 
identify the following standard of adjudication for 
their First Amendment claim: “[T]raditional or neu-
tral districting principles may not be subordinated in 
a dominant fashion by either racial or partisan inter-
ests absent a compelling state interest for doing so, 
particularly where the traditional districting princi-
ple is embedded in the state constitution.” But we 
cannot adjudicate the claim of partisan gerrymander-
ing under this standard. 

 The standard proposed by the Black Caucus 
plaintiffs is inconsistent with the clear statement of 
Justice Kennedy in his controlling concurrence that a 
claim for partisan gerrymandering should not be 
evaluated under the standard used for a claim of 
racial gerrymandering. Claims of racial gerrymander-
ing “implicate a different inquiry” from claims of 
partisan gerrymandering because “[r]ace is an im-
permissible classification” and political belief is not. 
Vieth, 541 U.S. at 307, 124 S. Ct. at 1793 (Kennedy, 
J., concurring in the judgment). “A determination 
that a gerrymander violates the law must rest on 
something more than the conclusion that political 
classifications were applied.” Id. That determination 
“must rest [ ]  on a conclusion that the classifications, 
though generally permissible, were applied in an 
invidious manner or in a way unrelated to any legit-
imate legislative objective.” Id.; see also id. at 286, 
124 S. Ct. at 1781 (plurality opinion) (“Determining 
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whether the shape of a particular district is so sub-
stantially affected by the presence of a rare and 
constitutionally suspect motive as to invalidate it is 
quite different from determining whether it is so 
substantially affected by the excess of an ordinary 
and lawful motive as to invalidate it.”). But the 
standard of adjudication proposed by the Black 
Caucus plaintiffs makes no distinction between racial 
and political gerrymandering. Indeed, the decisions 
that the Black Caucus plaintiffs offered in support of 
their standard involved allegations of racial, not 
political, gerrymandering. Bartlett v. Strickland, 556 
U.S. 1, 6, 129 S. Ct. 1231, 1238 (2009); Shaw v. Reno, 
509 U.S. 630, 636 113 S. Ct. 2816, 2821 (1993). And 
the standard proposed by the Black Caucus plaintiffs 
bears a striking similarity to one of the standards 
borrowed from the context of racial gerrymandering 
and rejected by five justices of the Supreme Court in 
Vieth. See Vieth, 541 U.S. at 284, 124 S. Ct. at 1780 
(plurality opinion) (rejecting as vague and unworka-
ble a proposed standard under which a plaintiff “must 
show that the mapmakers acted with a predominant 
intent to achieve partisan advantage [statewide], 
which could be shown by direct evidence or by cir-
cumstantial evidence that other neutral and legiti-
mate redistricting criteria were subordinated to the 
goal of achieving partisan advantage”); id. at 308, 124 
S. Ct. at 1794 (Kennedy, J., concurring in the judg-
ment). 

 The Black Caucus plaintiffs conceded at the 
hearing on the pending motions that the standard of 
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adjudication for their claim of partisan gerrymander-
ing is “unknowable.” When asked at the hearing  
how we could “allow a claim to go forward that no  
one understands” and for which the Black Caucus 
plaintiffs “don’t even know what evidence [they can] 
marshal to either support it or reject it,” the Black 
Caucus plaintiffs responded that they “simply rely on 
the credibility of Justice Kennedy’s suggestion that 
lower courts explore what facts might constitute a 
First Amendment claim.” But relying on that sugges-
tion is not enough. The Black Caucus plaintiffs bear 
the burden of providing us a standard to adjudicate 
their First Amendment claim under count three. 
Because they have failed to do so, they have failed to 
state a claim upon which relief can be granted, see 
Vieth, 541 U.S. at 313, 124 S. Ct. at 1796-97, and the 
State defendants are entitled to a partial summary 
judgment against the first claim in count three, see 
Fed. R. Civ. P. 56(a). 

 
B. We Lack Subject Matter Jurisdiction to Re-

view the Black Caucus Plaintiffs’ Theory 
Under the Fourteenth Amendment. 

 “No principle is more fundamental to the judici-
ary’s proper role in our system of government than 
the constitutional limitation of federal court jurisdic-
tion to actual cases or controversies.” Raines, 521 
U.S. at 818, 117 S. Ct. at 2317 (quoting Simon v. E. 
Ky. Welfare Rights Org., 426 U.S. 26, 37, 96 S. Ct. 
1917, 1924 (1976)). Because we have “an independent 
obligation to examine [our] own jurisdiction,” we 
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asked the parties to submit briefs on the justiciability 
of the claim brought by the Black Caucus plaintiffs 
under the Equal Protection Clause. United States v. 
Hays, 515 U.S. 737, 742, 115 S. Ct. 2431, 2435 (1995) 
(quoting FW/PBS, Inc. v. Dallas, 493 U.S. 215, 230-
31, 110 S. Ct. 596, 607-08 (1990)). Based on the 
arguments made by the parties and the evidence in 
the record, we must dismiss the claim under the 
Equal Protection Clause as nonjusticiable. 

 We conclude that we lack subject matter jurisdic-
tion to consider the Black Caucus plaintiffs’ claim 
under the Equal Protection Clause for two separate 
reasons. First, the claim under the Equal Protection 
Clause is not ripe for review. See United Pub. Workers 
of Am. v. Mitchell, 330 U.S. 75, 89-90, 67 S. Ct. 556, 
564 (1947). Second, the Black Caucus plaintiffs do not 
meet “the irreducible constitutional minimum of 
standing.” Lujan v. Defenders of Wildlife, 504 U.S. 
555, 560-61, 112 S. Ct. 2130, 2136 (1992). 

 
1. The Claim Under the Equal Protection 

Clause Is Not Ripe. 

 “When determining [whether] a claim is ripe for 
judicial review, we consider both constitutional and 
prudential concerns.” Nat’l Adver. Co. v. City of Mi-
ami, 402 F.3d 1335, 1339 (11th Cir. 2005). “The 
ripeness doctrine is one of the several ‘strands of 
justiciability doctrine . . . that go to the heart of the 
Article III case or controversy requirement.’ ” Mulhall 
v. UNITE HERE Local 355, 618 F.3d 1279, 1291 (11th 
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Cir. 2010) (quoting Harrell v. Fla. Bar, 608 F.3d 1241, 
1246 (11th Cir. 2010)). “Article III of the United 
States Constitution limits the jurisdiction of the 
federal courts to cases and controversies of sufficient 
concreteness to evidence a ripeness for review.” 
Digital Properties, Inc. v. City of Plantation, 121 F.3d 
586, 589 (11th Cir. 1997); see also United Pub. Work-
ers, 330 U.S. at 89-90, 67 S. Ct. at 564 (“The power of 
courts . . . to pass upon the constitutionality of acts 
. . . arises only when the interests of litigants require 
the use of this judicial authority for their protection 
against actual interference. A hypothetical threat is 
not enough.”). “Even when the constitutional mini-
mum has been met, however, prudential considera-
tions may still counsel judicial restraint.” Digital 
Properties, 121 F.3d at 589 (quoting Action Alliance of 
Senior Citizens v. Heckler, 789 F.2d 931, 940 n. 12 
(D.C. Cir. 1986)). “The ripeness doctrine keeps federal 
courts from deciding cases prematurely, and protects 
them from engaging in speculation or wasting their 
resources through the review of potential or abstract 
disputes.” United States v. Rivera, 613 F.3d 1046, 
1050 (11th Cir. 2010) (internal quotation marks, 
citations, and alterations omitted). 

 “To determine whether a claim is ripe, we assess 
both the fitness of the issues for judicial decision and 
the hardship to the parties of withholding judicial 
review.” Harrell, 608 F.3d at 1258. “The fitness prong 
is typically concerned with questions of ‘finality, 
definiteness, and the extent to which resolution of the 
challenge depends upon facts that may not yet be 
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sufficiently developed.’ ” Id. (quoting Ernst & Young v. 
Depositors Econ. Prot. Corp., 45 F.3d 530, 535 (1st 
Cir. 1995)). “The hardship prong asks about the costs 
to the complaining party of delaying review until 
conditions for deciding the controversy are ideal.” Id. 

 The claim under the Equal Protection Clause in 
count three of the amended complaint of the Black 
Caucus plaintiffs is not yet ripe for judicial review. “A 
claim is not ripe for adjudication if it rests upon 
‘contingent future events that may not occur as 
anticipated, or indeed may not occur at all.’ ” Texas v. 
United States, 523 U.S. 296, 300, 118 S. Ct. 1257, 
1259 (1998) (quoting Thomas v. Union Carbide Agric. 
Prods. Co., 473 U.S. 568, 580-81, 105 S. Ct. 3325, 
3333 (1985)). Under the Constitution of Alabama, a 
newly elected Legislature must convene on the second 
Tuesday in the January immediately following the 
general election to organize the Legislature for the 
next four years. Ala. Const. Art. IV, § 48.01; see also 
Rules of the Senate of Alabama, Alabama State 
Senate, available at http://www.legislature.state.al. 
us/senate/senaterules/senaterulesindex.html (last visited  
June 11, 2013) (explaining that the rules adopted by 
the Legislature elected in 2010 govern only the 2011-
2014 legislative quadrennium). The Black Caucus 
plaintiffs allege that the redistricting Acts violate the 
Equal Protection Clause because of the way in which 
they interact with the system of local delegations, but 
that system has not been adopted for the Legislature 
that would be elected in 2014 in accordance with  
the new district maps. And only the newly elected 
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Legislature will be able to adopt that system. Because 
we can neither know whether the Legislature elected 
in 2014 will adopt a system of local delegations, nor 
how that system, if adopted, will be structured, the 
claim under the Equal Protection Clause in count 
three rests on contingent future events and is not 
sufficiently concrete and definite to be fit for judicial 
review. And to withhold consideration of the claim at 
present will not cause the parties significant hard-
ship because the use of the new districts will not, by 
itself, cause any harm to the interests of the Black 
Caucus plaintiffs. The harm of which the Black 
Caucus plaintiffs complain is dependent upon the 
future decision of the Alabama Legislature to adopt a 
system of local delegations. 

 The Black Caucus plaintiffs argue that the local 
delegation system has existed continuously from time 
immemorial, but the undisputed record evidence 
forecloses that argument. The Black Caucus plaintiffs 
bear the burden to establish our jurisdiction over 
their claims, McCormick v. Aderholt, 293 F.3d 1254, 
1257 (11th Cir. 2002), and “[i]n response to a sum-
mary judgment motion, [they] can no longer rest on 
[ ]  ‘mere allegations,’ but must ‘set forth’ by affidavit 
or other evidence ‘specific facts,’ Fed. R. Civ. P. 56(e), 
which for purposes of the summary judgment motion 
will be taken to be true.” Lujan v. Defenders of Wild-
life, 504 U.S. 555, 561, 112 S. Ct. 2130, 2137 (1992) 
(internal quotation marks omitted). The State de-
fendants have submitted sworn testimony from the 
clerks of both houses of the Alabama Legislature that 
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the rules of the Legislature, including those govern-
ing local legislative delegations, are adopted each 
quadrennium at the organizational session. The 
Clerk of the House testified in his deposition that the 
rules and committees for the Senate “are formed in 
every organizational session by the speaker of the 
House and adopted by the House when they adopt the 
rules” and that the current rules and committees will 
expire at the end of the current Legislature. The 
Clerk of the Senate also testified in his deposition 
that the Senate “adopt[s][its] operational rules during 
the organizational session at the beginning of each 
quadrennium.” Although both the Clerk of the House 
and the Clerk of the Senate acknowledged that the 
rules for local legislation have rarely changed, both 
agreed that the rules are adopted in the organiza-
tional session and apply only to the sitting Legisla-
ture. The next legislature will establish its own rules 
and committees in January 2015. And the Black 
Caucus plaintiffs have submitted no evidence to 
contradict this testimony, but have relied solely on 
bald assertions in their complaint and in their brief 
about the continuous existence of the local delega-
tions. Based on the undisputed record evidence, we 
must conclude that the claim under the Equal Protec-
tion Clause, which rests upon the interaction between 
the districts and the local delegation system, is con-
tingent upon the future adoption of such a system 
and, as a result, is not ripe for judicial review. 

 Our dissenting colleague argues that the record, 
viewed in the light most favorable to the Black Caucus 
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plaintiffs, would support the conclusion that the local 
delegations exist as a matter of custom and that the 
Legislature creates only the rules and standing 
committees during its organizational session, Dis-
senting Op. at 26, but the rules and standing commit-
tees are the formal governmental mechanisms 
through which the local delegations operate. For 
example, all local legislative bills must pass through 
those standing committees, and it is only by the 
agreement of the standing committees that the local 
delegations are able to serve as effective gatekeepers 
for local legislation. To the extent that the entire 
theory advanced by the Black Caucus plaintiffs relies 
on the ability of local delegations to serve as gate-
keepers for local legislation, that ability is dependent 
upon and enshrined in the formal rules and standing 
committees. And the unrebutted record establishes 
that those rules and standing committees are created 
in the organizational session held each quadrennium. 

 Our dissenting colleague argues, apparently in 
the alternative, that “the ripeness inquiry this court 
faces is whether it is sufficiently likely that the State 
will carry out the anticipated conduct that the plain-
tiffs contend will cause unconstitutional vote dilu-
tion,” Dissenting Op. at 17, but that argument fails. 
Our dissenting colleague relies for this substantial-
likelihood test on a decision of the Eleventh Circuit 
that spoke to an entirely different circumstance than 
the one we face here. See Mulhall, 618 F.3d at 1291-
92. In Mulhall, the Eleventh Circuit faced a claim 
that was already ripe for review because the defendant 
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was under the compulsion of an arbitral award to 
take the action that would injure the plaintiff. 
Mulhall, 618 F.3d at 1292; see also United States v. 
Zinn, 321 F.3d 1084, 1088 (11th Cir. 2003) (holding 
that a claim was ripe where the controversy con-
cerned a condition of a defendant’s supervised release 
mandated by the district court in its final and imme-
diately appealable sentencing order). And the ques-
tion on appeal was whether the outcome of another 
lawsuit was likely to “deprive the plaintiff of an 
injury.” Mulhall, 618 F.3d at 1291-92. But the ques-
tion we face with respect to the claim advanced by the 
Black Caucus plaintiffs is whether the injury alleged 
by the Black Caucus plaintiffs will occur at all, not 
whether an injury that has already occurred is likely 
to be cured by some future contingency. Our dissent-
ing colleague misunderstands our opinion when he 
suggests that the future contingency with which we 
are concerned is whether the State will “abolish or 
materially alter the system.” See Dissenting Op. at 21. 

 
2. The Black Caucus Plaintiffs Lack Arti-

cle III Standing. 

 Another “element of the case-or-controversy 
requirement is that [the plaintiffs], based on their 
complaint, must establish that they have standing to 
sue.” Raines, 521 U.S. at 818, 117 S. Ct. at 2317. “The 
standing inquiry focuses on whether the plaintiff is 
the proper party to bring this suit, although that 
inquiry ‘often turns on the nature and source of the 
claim asserted.’ ” Id. (quoting Warth v. Seldin, 422 
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U.S. 490, 500, 95 S. Ct. 2197, 2206 (1975)) (internal 
citation omitted). “[S]tanding is perhaps the most 
important jurisdictional doctrine and, as with any 
jurisdictional requisite, we are powerless to hear a 
case when it is lacking. Simply put, once a federal 
court determines that it is without subject matter 
jurisdiction, the court is powerless to continue.” 
Bochese v. Town of Ponce Inlet, 405 F.3d 964, 974-975 
(11th Cir. 2005) (internal quotation marks and cita-
tions omitted). 

 To have standing under Article III, a plaintiff 
must establish three elements. “First, the plaintiff 
must have suffered an injury in fact—an invasion of a 
legally protected interest which is (a) concrete and 
particularized; and (b) actual or imminent, not con-
jectural or hypothetical.” Lujan, 504 U.S. at 560, 112 
S. Ct. at 2136 (internal quotation marks omitted). 
“Second, there must be a causal connection between 
the injury and the conduct complained of—the injury 
has to be fairly traceable to the challenged action of 
the defendant, and not the result of the independent 
action of some third party not before the court.” Id. at 
560-61, 112 S. Ct. at 2136 (internal quotation marks 
and alterations omitted). “Third, it must be likely, as 
opposed to merely speculative, that the injury will be 
redressed by a favorable decision.” Id. at 561, 112 
S. Ct. at 2136 (internal quotation marks omitted). 

 The Black Caucus plaintiffs cannot satisfy any of 
these elements for their claim under the Equal Pro-
tection Clause. And the failure to satisfy any of these 
elements is fatal to the justiciability of their claim. 
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The Black Caucus plaintiffs cannot establish an actual 
or imminent injury, causation, or redressability. 

 The Black Caucus plaintiffs cannot establish the 
existence of an injury-in-fact for many of the same 
reasons that their claim under the Equal Protection 
Clause is not ripe. “A plaintiff is deemed to have 
suffered an injury in fact – ‘an invasion of a judicially 
cognizable interest’ – when he demonstrates a harm 
that is ‘(a) concrete and particularized and (b) actual 
or imminent, not conjectural or hypothetical.’ ” Elend 
v. Basham, 471 F.3d 1199, 1207 (11th Cir. 2006) 
(quoting 31 Foster Children v. Bush, 329 F.3d 1255, 
1263 (11th Cir. 2003)). “If an action for prospective 
relief is not ripe because the factual predicate for the 
injury has not fully materialized, then it generally 
will not contain a concrete injury requisite for stand-
ing.” Id. at 1205. Although “there is no per se rule 
denying standing to prevent probabilistic injuries,” 
Fla. State Conference of N.A.A.C.P. v. Browning, 522 
F.3d 1153, 1162 (11th Cir. 2008), “the threatened 
future injury must pose a ‘realistic danger’ and can-
not be merely hypothetical or conjectural,” id. at 
1161. When a threatened future injury is dependent 
upon “conjecture about how individuals will inten-
tionally act in the future,” id. at 1163, that injury will 
be “cast . . . into the realm of conjecture and specula-
tion,” id. at 1162. The Black Caucus plaintiffs argue 
that the implementation of the redistricting Acts 
during the 2014 election will violate their rights 
under the Equal Protection Clause because their 
votes for their county delegation will be diluted by the 
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votes of nonresidents. But no system of local delega-
tion has been adopted for the Legislature that will be 
elected in 2014, and the injury alleged by the Black 
Caucus plaintiffs is dependent entirely on the inde-
pendent action of a future Alabama Legislature that 
will be elected in accordance with the independent 
actions of over one million voters. The threatened 
injury “depend[s] on conjecture about how [at least 
two different groups of] individuals will intentionally 
act in the future” – voters and the legislators who will 
be elected in 2014. Viewing the evidence in the light 
most favorable to the Black Caucus plaintiffs, we 
cannot conclude that the Black Caucus plaintiffs have 
met their burden to establish the existence of an 
injury-in-fact. Compare Henderson v. Stalder, 287 
F.3d 374, 380 (5th Cir. 2002) (finding that an injury 
was “based in conjecture” and insufficient to support 
standing when it was based solely on how the plain-
tiffs expected the members of a Choose Life Council 
to administer the Choose Life Fund based on the 
Christian ideologies held by those members) with 
Awad v. Ziriax, 670 F.3d 1111, 1123-24 (10th Cir. 
2012) (finding that an injury was not conjectural or 
hypothetical when it was based on a constitutional 
amendment in Oklahoma already passed by the 
Legislature and approved by the voters and subject 
only to certification by the state election board). 

 Our dissenting colleague argues that the Black 
Caucus plaintiffs have established the existence of an 
injury-in-fact because he views it as likely that the 
future Alabama Legislature will adopt a system of 
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local delegations. Dissenting Op. at 34. He bases that 
conclusion on the affidavits offered by the State 
defendants that the rules governing local legislation 
have been adopted by each legislature over the past 
40 years in approximately the same form, id. at 18; 
the absence of evidence that anyone “has expressed a 
desire to abolish or materially alter the system,” id. 
at 21; and his own theory that it would be potentially 
illegal under the Voting Rights Act for the Alabama 
Legislature to not adopt a system of local delegation 
because “it would have the effect of transferring 
power away from the black legislators who represent 
the majority-black counties and to the white majority 
of the State as a whole,” id. at 23. 

 Our dissenting colleague’s analysis is fundamen-
tally flawed for at least two reasons. First, our dis-
senting colleague engages in unwarranted 
speculation about the legality of the decision of a 
future Alabama Legislature not to adopt a system of 
local delegations even though no federal court has 
ever considered – let alone decided – that issue. And 
second, our dissenting colleague incorrectly weighs 
the evidence in the record. Although the record con-
tains evidence that the Alabama Legislature has 
adopted similar rules governing local delegations for 
at least the last thirty years, the record also contains 
evidence that the Alabama Legislature has altered 
longstanding rules in response to political changes in 
memberships. Notably, the Democratic majority  
in the Alabama Senate elected in November 1998 
dramatically reduced the power of the Lieutenant 



App. 31 

Governor when a Republican was elected to that 
position. Contrary to the suggestion of our dissenting 
colleague, the requirement that we view the evidence 
in the light most favorable to the Black Caucus 
plaintiffs does not require us to disregard this unre-
butted evidence about a jurisdictional fact, but in-
stead to weigh it against the other evidence in the 
record. And, contrary to the suggestion of the dissent, 
the absence of evidence does not weigh in favor of the 
Black Caucus plaintiffs. The Black Caucus plaintiffs 
bear the burden to put forth affirmative evidence in 
the record to establish their standing, and we invited 
them to do so. But the Black Caucus plaintiffs instead 
rested on their bare allegations and offered us no 
evidence. The evidence presented by the State de-
fendants, when viewed in the light most favorable to 
the Black Caucus plaintiffs, establishes the absence 
of an actual, not conjectural or hypothetical, injury-
in-fact. 

 The Black Caucus plaintiffs also cannot satisfy 
the second element of standing because the allegedly 
unconstitutional interaction between the redistricting 
Acts and the local delegations is not fairly traceable 
to the implementation of the redistricting Acts. 
Standing requires “a causal connection between the 
injury and the conduct complained of – the injury has 
to be ‘fairly . . . trace[able] to the challenged action of 
the defendant, and not . . . th[e] result [of] the inde-
pendent action of some third party not before the 
court.” Lujan, 504 U.S. at 560, 112 S. Ct. at 2136 
(quoting Simon v. E. Ky. Welfare Rights. Org., 426 
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U.S. 26, 41-42, 96 S. Ct. 1917, 1926 (1976)). The 
Black Caucus plaintiffs argue that the redistricting 
Acts violate the Equal Protection Clause when they 
provide for the election of legislators who, in turn, 
represent unequal numbers of county voters in the 
local delegations, but the redistricting Acts do not 
create or otherwise provide for the local delegations. 
Only the next Alabama Legislature can create the 
system of local delegations. Because the constitution-
al injury alleged by the Black Caucus plaintiffs under 
the Equal Protection Clause can arise only if the next 
Alabama Legislature adopts a system of local delega-
tions at its organizational session, the injury of which 
they complain is not “fairly traceable” to the State 
defendants’ enforcement of the redistricting Acts. 

 Our dissenting colleague argues that “[t]he injury 
alleged in this case is caused by the redistricting 
plans as much as it is by the rules affording all Local 
Delegation members equal power,” Dissenting Op. at 
36, but that argument fails. Although “the fact that 
the harm to petitioners may have resulted indirectly 
does not in itself preclude standing,” it may make it 
“substantially more difficult . . . to establish that, in 
fact, the asserted injury was the consequence of the 
defendants’ actions, or that prospective relief will 
remove the harm.” Warth v. Seldin, 422 U.S. 490, 
504-05, 95 S. Ct. 2197, 2208 (1975). “[The Black 
Caucus plaintiffs] must allege facts from which it 
reasonably could be inferred that, absent the [redis-
tricting plans], there is a substantial probability that 
[their rights to elect representatives for their local 
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delegations in accordance with the requirement of 
one person, one vote would not have been infringed] 
and that, if the court affords the relief requested, the 
asserted [infringement] of [the rights of the Black 
Caucus plaintiffs] will be removed.” See id. at 504, 95. 
S. Ct. at 2208. But the Black Caucus plaintiffs cannot 
make this showing because, even if the Legislature 
had adopted their proposed plans or maintained the 
malapportioned plans from 2000, the local delega-
tions would still not be elected in accordance with the 
requirement of one person, one vote. The Black 
Caucus plaintiffs, who bear the burden to establish 
our jurisdiction, have submitted no evidence that it 
would even be possible for the Legislature to adopt 
districts that would elect legislators in accordance 
with the requirement of one person, one vote for both 
the Alabama Legislature and the local delegations. 

 The Black Caucus plaintiffs also cannot satisfy 
the third element of standing because an injunction 
to prevent the use of the redistricting Acts would not 
remedy the injury caused by the adoption of a local 
delegation system at a future organizational session 
of a Legislature elected in accordance with different 
district maps. For an injury to be redressable, “it 
must be ‘likely,’ as opposed to merely ‘speculative,’ 
that the injury will be redressed by a favorable deci-
sion.” Lujan, 504 U.S. at 561, 112 S. Ct. at 2136 
(quoting E. Ky. Welfare Rights, 426 U.S. at 38, 43, 96 
S. Ct. at 1924, 1926). As the Eleventh Circuit has 
explained, “Redressability is established when a 
favorable decision would amount to a significant 
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increase in the likelihood that the plaintiff would 
obtain relief that directly redresses the injury suf-
fered.” Fla. Wildlife Fed’n, Inc. v. S. Fla. Water Mgmt. 
Dist., 647 F.3d 1296, 1303-04 (11th Cir. 2011). The 
only remedy sought by the Black Caucus plaintiffs is 
an injunction to prevent the use of the new district 
maps. The Black Caucus plaintiffs have repeatedly 
asked us not to enjoin the use of local delegations. At 
oral argument, the Black Caucus asserted that such 
an injunction “would fly squarely in the face of 
DeJulio.” And in their brief on justiciability, the Black 
Caucus plaintiffs contended that “[a]ny change in the 
local delegation customs would not be desirable and 
might be unlawful.” But an injunction to prevent the 
use of the redistricting acts would not “amount to a 
significant increase in the likelihood” that the Black 
Caucus plaintiffs’ votes for the members of their local 
delegations would satisfy the requirement of one 
person, one vote. Neither the Acts, nor the proposed 
plans of the Black Caucus plaintiffs, nor the districts 
created in 2002 satisfy that requirement, and no 
party has contended that it would be possible to 
create a plan that is equitably apportioned at both 
the statewide and local delegation levels. 

 We also could not enjoin the Legislature from 
adopting a system of local delegation because the 
presently unknown officers of the next legislature are 
not parties to this appeal. See Lujan, 504 U.S. at 568-
69, 112 S. Ct. at 2140-41 (explaining that “redress of 
the only injury in fact respondents complain of re-
quires action (termination of funding until consultation) 
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by the individual funding agencies; and any relief the 
District Court could have provided in this suit 
against the Secretary was not likely to produce that 
action” because the agencies were not parties in the 
matter). The only official who is a named defendant 
in this action is Beth Chapman, in her official capaci-
ty as Secretary of State, who is not responsible for or 
in any way connected to the decision of the Legisla-
ture to adopt a local delegation system. And for the 
same reasons described above, an injunction to pre-
vent the use of the new districts would not redress an 
injury caused by the failure to elect the members of 
the local delegations in accordance with the require-
ment of one person, one vote. 

 Our dissenting colleague argues that this claim is 
redressable because “a redistricting remedy by itself 
could remedy the one-person, one-vote violation in at 
least some Local Delegations,” Dissenting Op. at 36, 
but a failure to comply with the requirement of one 
person, one vote is not the sort of injury that can be 
redressed by partial compliance. Unlike global warm-
ing or illegal immigration, both of which could be 
somewhat ameliorated by judicial action, see Massa-
chusetts v. EPA, 549 U.S. 497, 526, 127 S. Ct. 1438, 
1458 (2007); Chiles v. United States, 69 F.3d 1094, 
1096 (11th Cir. 1995), a governmental body is either 
elected in accordance with the requirement of one 
person, one vote, or it is not. No court has held that 
partial compliance can be sufficient to redress an 
injury caused by inequitable apportionment. 
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 And our dissenting colleague’s view of 
redressability is logically inconsistent with the posi-
tion he takes with respect to ripeness. Our dissenting 
colleague would rule that the claim under the Equal 
Protection Clause is ripe because “[t]he evidence 
overwhelmingly indicates that the Local Delegations 
system will almost certainly continue to exist with 
Alabama’s next Legislature,” Dissenting Op. at 28, 
and because any deviation from that local delegation 
system “would raise serious concerns under the 
Voting Rights Act,” id. at 23. But our dissenting 
colleague also contends that a decree from our court 
that the redistricting acts violate the requirement of 
one person, one vote because of the local delegation 
system “would alter legal duties such that the injury 
would be remedied in part (that is, in some Local 
Delegations), and, two, the practical consequences of 
the decree would be a significant increase in the 
likelihood that the injury would be remedied in full 
(that is, in all Local Delegations acrosst eh [sic] 
State).” Id. at 38 (internal quotation marks omitted). 
We do not understand, nor do we expect that the 
State defendants would understand, how they could 
remedy the injury alleged by the Black Caucus plain-
tiffs when, on the one hand, no party has offered any 
plan that would satisfy the requirement of one per-
son, one vote for both the Legislature and the local 
delegations, and, on the other hand, any elimination 
of the local delegations system would be “potentially 
unlawful.” 
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 Although we conclude that the claim under the 
Equal Protection Clause of count three is non-
justiciable, local delegations in Alabama are not 
insulated from judicial review. The Black Caucus 
plaintiffs could have sued the officers of the Alabama 
Legislature to challenge the current system of local 
delegations. See DeJulio, 290 F.3d at 1292-3. And, if 
the next Legislature were to adopt a system of local 
delegations, the Black Caucus plaintiffs could then 
challenge that system and seek to enjoin its use. That 
challenge would be brought before a single-judge 
district court, with review in the Eleventh Circuit, 
not before a three-judge district court. See 28 U.S.C. 
§ 2284. But a challenge to hypothetical local delega-
tions cannot be brought as a challenge to the redis-
tricting Acts. 

 
C. In the Alternative, the Black Caucus Plain-

tiffs’ Theory Under the Fourteenth Amend-
ment Fails Under Binding Eleventh Circuit 
Precedent. 

 We also conclude, in the alternative, that the 
State defendants have established that they are 
entitled to a partial summary judgment against the 
second claim in count three. The second claim pre-
sents a facial challenge under the Equal Protection 
Clause based on the interaction between the local 
legislative system of Alabama and the voting districts 
for the Legislature as a whole. At the hearing on the 
pending motions, the Black Caucus plaintiffs alleged 
that, because the districts are apportioned to satisfy 
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the requirement of one person, one vote only for the 
Legislature as a whole, “the[ ]  redistricting acts 
dilute[ ]  the votes of county voters within [ ]  
count[ies] [ ]  governed by a local legislative delega-
tion.” 

 As with their claim under the First Amendment, 
the Black Caucus plaintiffs have failed to identify the 
constitutional standard that we should employ to 
adjudicate this claim under the Equal Protection 
Clause. The Black Caucus plaintiffs argue that, when 
a state enacts voting districts that elect members “for 
both the state legislature and for local legislative 
delegations, which exercise general governing author-
ity over counties, the state can deviate from the 
principle of one-person, one-vote for the local delega-
tions only to the extent that such deviations are 
necessary to comply with one-person, one-vote . . . for 
the legislature as a whole.” But the Black Caucus 
plaintiffs fail to define the word “necessary” or pro-
vide any other standard with which we could adjudi-
cate this claim. To the extent that the Black Caucus 
plaintiffs argue that a deviation is “unnecessary” 
unless it is based on the whole-county provisions of 
the Alabama Constitution, we rule, as we did when 
we dismissed count one of the initial complaint, that 
we lack the subject-matter jurisdiction to entertain a 
claim that state officials violated state law. See 
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 
89, 117, 104 S. Ct. 900, 917 (1984). And the Black 
Caucus plaintiffs have not explained why, if the 
requirement of one person, one vote applies to the 
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election of local delegations, the rights of county 
voters should be subrogated to the rights of state 
voters. 

 Controlling Eleventh Circuit precedent also 
establishes that the local delegations in Alabama are 
not subject to the requirement of one person, one 
vote. Sitting as a three-judge district court within the 
Eleventh Circuit, we are bound by Eleventh Circuit 
precedent. And the decision in DeJulio establishes 
that local delegations in Alabama do not exercise 
general governmental functions and, as a result, are 
not subject to the requirement of one person, one 
vote. See 290 F.3d at 1296. But even if we were not 
bound by DeJulio, we would conclude that local 
delegations in Alabama are not subject to the re-
quirement of one person, one vote. 

 
1. This Court Is Bound by Eleventh Cir-

cuit Precedent. 

 It is well settled that we are bound by Eleventh 
Circuit precedent when we sit as a three-judge dis-
trict court. Three-judge district courts within the 
former Fifth Circuit have so held. See Ala. NAACP 
State Conf. of Branches v. Wallace, 269 F. Supp. 346, 
350 (M.D. Ala. 1967) (three-judge court) (“It is the 
clear duty of this [three-judge] district court to follow 
the decision of our Court of Appeals”); Willis v. 
Pickrick Rest., 231 F. Supp. 396, 400 (N.D. Ga. 1964) 
(three-judge court) (noting that Fifth Circuit decisions 
are binding on a three-judge district court). And the 
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former Fifth Circuit reasoned that three-judge courts 
are bound by decisions of the circuit court. See Finch 
v. Miss. State Med. Ass’n, Inc., 585 F.2d 765, 773 (5th 
Cir. 1978) (explaining that “[i]n Athanson v. Grasso, 
the three-judge court was required to analyze careful-
ly the interpretation placed upon Allen in City of New 
York and Aguayo because, as a district court within 
the Second Circuit, it was bound to follow the law of 
the circuit” (citation omitted)). 

 Although our dissenting colleague suggests that 
there exists some debate about this issue, see Dissent-
ing Op. at 101 n.13, he does not deny that no three-
judge district court outside of the Eleventh Circuit 
has ever held that it is not bound by the precedents of 
its circuit court. Three-judge district courts outside of 
this circuit instead have repeatedly held that they are 
bound by the precedents of their circuit courts. See 
Parker v. Ohio, 263 F. Supp. 2d 1100, 1105 (S.D. Ohio 
2003) (three-judge court) (“While plaintiffs are correct 
that the First Circuit and the Supreme Court have 
not yet ruled on influence districts, we are bound by 
precedent in this circuit.”); Baksalary v. Smith, 579 
F. Supp. 218, 226 n.13 (E.D. Pa. 1984) (three-judge 
court) (“We [ ]  feel ourselves bound not only by perti-
nent decisions of the Supreme Court, but also by 
pertinent decisions of the Court of Appeals for the 
Third Circuit.”); Russell v. Hathaway, 423 F. Supp. 
833, 835 (N.D. Tex. 1976) (three-judge court) (“A 
three-judge court is bound by apposite decisions of 
the Court of Appeals for its circuit. The addition by 
Congress in the three-judge court acts of a second 
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district judge and a Circuit Judge together with 
direct appeal to the Supreme Court was not a grant of 
authority with elevated precedential stature but a 
withdrawal of power from a single judge.”); Athanson 
v. Grasso, 411 F. Supp. 1153, 1157 (D. Conn. 1976) 
(three-judge court) (“As a district court, although 
composed of three judges, we are required to follow 
the law of our own circuit insofar as it is pertinent.”); 
Hamar Theatres, Inc. v. Cryan, 390 F. Supp. 510, 512 
(D.N.J. 1974) (three-judge court) (“We, as a district 
court, albeit a Three-Judge Court, are similarly 
bound by the precedent of Cine-Com, a Court of 
Appeals decision in this Circuit.” (citations omitted)); 
Wilczynski v. Harder, 323 F. Supp. 509, 513 n.8 (D. 
Conn. 1971) (three-judge court) (“Sitting as a district 
court, this panel is bound by decisions of the court of 
appeals for this circuit.”). And both the Second and 
Fourth Circuits have suggested that three-judge 
district courts within their circuits are bound by the 
precedent of their respective circuits. See Lewis v. 
Rockefeller, 431 F.2d 368, 371 (2d Cir. 1970) (“[E]ven 
if a three-judge court were to be convened here, it 
would sit as a district court and be bound by the 
decision of this court in [a previous Second Circuit 
decision].”); Jacobs v. Tawes, 250 F.2d 611, 614 (4th 
Cir. 1957) (“The court of three judges is not a differ-
ent court from the District Court, but is the District 
Court composed of two additional judges sitting with 
the single District Judge before whom the application 
for injunction has been made.” (internal citation 
omitted)). 
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 The settled view that three-judge district courts 
are bound by circuit precedent is consistent with the 
structure of a three-judge district court. 17A CHARLES 
ALAN WRIGHT, ARTHUR R. MILLER, EDWARD H. COOPER, 
& VIKRAM DAVID AMAR, Federal Practice and Proce-
dure § 4235, at 224 (3d ed. 2007) (“Far the more 
common view . . . is that the three-judge court is 
sitting as a district court and is bound by decisions of 
the court of appeals for its circuit.”). A three-judge 
district court is still a district court within the ordi-
nary hierarchical structure of the federal judiciary. 
“Congress established the three-judge-court appa-
ratus for one reason: to save state and federal stat-
utes from improvident doom, on constitutional 
grounds, at the hands of a single federal district 
judge.” Gonzalez v. Automatic Emp. Credit Union, 
419 U.S. 90, 97, 95 S. Ct. 289, 294 (1974). For this 
reason, the Supreme Court has refused to exercise 
mandatory appellate review over decisions of three-
judge courts that “den[y] a plaintiff injunctive relief 
on grounds which, if sound, would have justified 
dissolution of the court as to that plaintiff, or a re-
fusal to request the convention of a three-judge court 
ab initio.” Id. at 101, 95 S. Ct. at 296. Instead, the 
Court has required appellate review of those deci-
sions by the circuit courts in which those three-judge 
district courts were convened. Id. Because circuit 
courts can review some decisions of three-judge 
district courts, it would be illogical to contend that 
three-judge district courts are not bound by circuit 
precedent on at least some issues. And because no 
clear line can be drawn between precedents that are 
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binding and those that are not, we accept the settled 
view that a three judge district court convened within 
the Eleventh Circuit is, like all other district courts 
within the circuit, bound by circuit precedent. 

2. The Decision of the Eleventh Circuit in 
DeJulio Forecloses the Challenge to the 
Acts Based on the Dilution of County 
Voters in the Election of Local Delega-
tions. 

 Under binding Eleventh Circuit precedent, the 
equal protection claim in count three fails as a matter 
of law. The Black Caucus plaintiffs argue that the 
Acts violate the Equal Protection Clause because they 
dilute the votes of county voters for members of the 
local delegations. The Supreme Court has explained 
as follows that local government officials are subject 
to the requirement of one person, one vote under the 
Fourteenth Amendment only when the officials are 
selected by popular election to perform governmental 
functions: 

[W]henever a state or local government de-
cides to select persons by popular election to 
perform governmental functions, the Equal 
Protection Clause of the Fourteenth Amend-
ment requires that each qualified voter must 
be given an equal opportunity to participate 
in that election, and when members of an 
elected body are chosen from separate dis-
tricts, each district must be established on a 
basis that will insure, as far as is practicable, 
that equal numbers of voters can vote for 
proportionally equal numbers of officials. 
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Hadley v. Junior Coll. Dist., 397 U.S. 50, 56, 90 S. Ct. 
791, 795 (1970). The Eleventh Circuit held in DeJulio 
that local delegations in Georgia are not subject to 
the requirement of one person, one vote because the 
legislature, not the local delegations, is engaged in 
the governmental function of lawmaking. 290 F.3d at 
1296. Because the parties agree that the local delega-
tion system is virtually the same in Alabama as it is 
in Georgia, we must conclude that the local delega-
tions in Alabama are not subject to the requirement 
of one person, one vote and the equal protection claim 
in count three fails as a matter of law. 

 DeJulio involved a challenge to the local delega-
tion system in Georgia as violative of the requirement 
of one person, one vote. Each county, municipality, or 
other jurisdiction in Georgia has a local delegation 
that consists of “any legislator whose district encom-
passes territory within a specific city or county.” 290 
F.3d at 1293. “Local bills” that apply only to a particu-
lar county, municipality, or other jurisdiction are sent 
to the delegation, which then makes recommenda-
tions to standing committees in the House and Sen-
ate. Id. To receive a “do pass” recommendation from 
the standing committee in the House, the local dele-
gation must be unanimously in favor of the legisla-
tion. Id. To receive a “do pass” recommendation from 
the standing committee in the Senate, Senate Rule 
187(u) requires the approval of a majority of the local 
delegation. Id. Because members of the Georgia 
Legislature “become delegation members by virtue of 
their popular election, not through appointment,” the 
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Eleventh Circuit concluded that the delegations are 
“popularly elected.” Id. at 1295. But the Eleventh 
Circuit also concluded that the delegations do not 
“engage in governmental functions” because all 
legislation has to be passed by the legislature and 
signed by the Governor. Id. (internal quotation marks 
omitted). 

 In DeJulio, the Eleventh Circuit considered and 
rejected the argument that local delegations carry out 
the general governmental function of lawmaking. The 
court explained that a local bill had to receive at least 
a majority vote from a delegation to be reported with 
a “do pass” recommendation to the Georgia House 
and Senate, and when local legislation received the 
requisite level of support from the local delegation, 
ordinarily the Georgia Legislature enacted the legis-
lation “on an uncontested basis as a matter of local 
courtesy.” Id. at 1296. But nothing in Georgia law 
required the legislature to defer to local courtesy. Id. 
Members of the House or Senate could contest local 
bills, and the court held that the lack of such contests 
did not “render plenary authority to the local delega-
tions with respect to the enactment of local legisla-
tion.” Id. The court explained that, although 
delegations were given substantial deference with 
respect to local legislation, local legislation was not 
enacted until it was “voted on by a majority of the full 
House and Senate and signed by the Governor.” Id. 
The court held that the Georgia Legislature, not the 
delegations, engaged in lawmaking. Id. 
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 The local delegations in the Alabama Legislature 
perform materially the same role as the local delega-
tions in the Georgia Legislature. A local delegation for 
a particular county in the Senate consists of all 
senators whose districts include any portion of that 
county. And the members of a local delegation must 
approve any local legislation that would affect the 
county before that legislation may be considered by 
one of the four Local Legislation Committees in the 
Senate. Depending upon the internal protocols of 
each local delegation, local legislation can move 
forward after either a majority vote in favor of the 
legislation or a unanimous vote in favor of the legisla-
tion. Although local legislation is often uncontested 
on the Senate floor as a matter of local courtesy, there 
is no Senate rule that requires deference to delega-
tions. Local legislative delegations in the House also 
consist of all representatives whose districts include a 
portion of the particular county, and these local 
delegations must approve local legislation before it is 
sent to the House floor. House members are free to 
oppose local legislation on the floor, but local legisla-
tion is often uncontested as a matter of courtesy. 
Nevertheless, local legislation, like all other legisla-
tion, is not officially enacted until it is approved by 
majorities of both houses and signed by the Governor 
or approved by majorities of both houses over the veto 
of the Governor. As the Black Caucus plaintiffs have 
conceded in both filings to this Court and at the 
hearing on the pending motions, the local legislative 
system in Georgia is “virtually the same [as] Ala-
bama’s.” 
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 The record contains several news articles, sub-
mitted by the State defendants without objection, 
about Alabama legislators who disregarded local 
courtesy to prevent the enactment of certain pieces of 
local legislation. According to one article, Representa-
tive Johnny Mack Morrow stated his intention to “file 
a written notice [to] contest all local legislation in the 
Alabama House of Representatives” because the 
Alabama Legislature did not override a gubernatorial 
veto of legislation he sponsored. That article also 
reported that Representative Craig Ford filed a notice 
to contest all local legislation as part of a strategy to 
slow the business of the Alabama Legislature. And 
another news article reported that Representative 
Joseph Mitchell contested at least two pieces of local 
legislation that affected his county, even though a 
majority of his local delegation had approved the 
legislation. These examples, all occurring in 2013, 
establish that local courtesy, although prevalent, can 
be thwarted by the objection of a single legislator. 
And the Black Caucus plaintiffs conceded at the 
hearing that these articles were accurate and that 
legislators can and have disregarded local courtesy. 

 The Black Caucus plaintiffs attempt to distin-
guish their facial challenge from the one in DeJulio 
on the ground that DeJulio involved a direct chal-
lenge to the local legislative system and count three 
challenges “the statutory boundaries that define who 
the member of each local delegation will be,” but this 
argument fails. The argument advanced by the Black 
Caucus plaintiffs cannot be squared with an issue 
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actually decided in DeJulio: that elected members of 
local delegations, like those in Georgia, do not per-
form governmental functions of the kind that would 
subject them to the requirement of one person, one 
vote under the Fourteenth Amendment. See 290 F.3d 
at 1296. We have no basis on which to conclude that 
the Acts violate the requirement of one person, one 
vote because of the effect they have on the local 
delegations when that requirement does not apply to 
the local delegations at all. See Hadley, 397 U.S. at 
56, 90 S. Ct. at 795. 

 In the end, this facial claim would make more 
sense if it had been brought as a direct challenge to 
the local delegation system instead of the redistrict-
ing Acts. The Acts are not responsible for the local 
delegation system in Alabama. The rules for local 
delegations are created by the action of newly elected 
legislators at the organizational session held each 
quadrennium. Even if we were to enjoin the use of the 
Acts for elections, a new legislature, elected in ac-
cordance with new district maps, could still adopt the 
same system of local delegation. To the extent that 
the Black Caucus plaintiffs challenge the district 
lines instead of the local legislative system to avoid 
the adverse circuit precedent in DeJulio, we reject 
that strategy. 

 In a final attempt to escape the conclusion that 
their claim fails as a matter of law under DeJulio, the 
Black Caucus plaintiffs challenge that decision as 
wrong, but we cannot accept that argument. The 
Black Caucus plaintiffs contend, “DeJulio’s conclusion 
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that local delegations are not exercising general 
governmental functions, notwithstanding the gate-
keeping and local courtesy customs that empower 
local delegations in Georgia, just as they do in  
Alabama, was erroneous.” Even if we agreed with 
that dubious proposition, we would lack the power to 
deviate from the controlling precedent of the Elev-
enth Circuit. See Wallace, 269 F. Supp. at 350 (“It is 
the clear duty of this [three-judge] district court to 
follow the decision of our Court of Appeals. All of the 
cases which have spoken on the subject so hold.”). 
The State defendants have established that they are 
entitled to judgment as a matter of law on the equal 
protection claim in count three under DeJulio and 
that no genuine dispute of a material fact would 
prevent the entry of a partial summary judgment in 
their favor. See Fed. R. Civ. P. 56(a). 

 
3. Even If We Were Not Bound by DeJulio, 

We Would Conclude that the Alabama 
Local Delegations Do Not Exercise Gov-
ernmental Functions. 

 Even if we were not bound by the decision of the 
Eleventh Circuit in DeJulio, we would conclude that 
local delegations in Alabama are not subject to the 
requirement of one person, one vote. Supreme Court 
precedent makes clear that the requirement of one 
person, one vote applies only when “a state or local 
government decides to select persons by popular 
election to perform governmental functions.” Hadley, 
397 U.S. at 56, 90 S. Ct. at 795. And local delegations 
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do not perform the kind of governmental functions 
identified by the Supreme Court as necessary to 
subject a local governmental official to the require-
ment of one person, one vote. 

 The exercise of governmental functions was a key 
factor in the decision of the Supreme Court to apply 
the requirement of one person, one vote to the board 
of trustees of a consolidated junior college district at 
issue in Hadley. The Court explained that, in Avery v. 
Midland County, 390 U.S. 474, 88 S. Ct. 1114 (1968), 
it had applied the one person, one vote principle to a 
local election “where the elected officials exercised 
‘general governmental powers over the entire geo-
graphic area served by the body.’ ” Hadley, 397 U.S. at 
53, 90 S. Ct. at 793 (quoting Avery, 390 U.S. at 485, 
88 S. Ct. at 1120). And the Court applied that princi-
ple in Hadley, where the trustees “perform[ed] im-
portant governmental functions within the districts” 
and exercised powers “general enough” and with 
“sufficient impact throughout the district.” Id. at 53-
54, 90 S. Ct. at 794. As examples of these governmen-
tal functions, the Court noted that the trustees “can 
levy and collect taxes, issue bonds with certain re-
strictions, hire and fire teachers, make contracts, 
collect fees, supervise and discipline students, pass on 
petitions to annex school districts, acquire property 
by condemnation, and in general manage the opera-
tions of the junior college.” Id. at 53, 90 S. Ct. at 794. 
Officials selected by popular election who do not 
perform important governmental functions would not 
fall within the Hadley rule. See id. at 53-54, 90 S. Ct. 



App. 51 

at 794. But the Court further explained that, even 
when the officials do perform important governmen-
tal functions that would otherwise fall within the 
scope of the rule it announced, “there might be some 
case in which a State elects certain functionaries 
whose duties are so far removed from normal gov-
ernmental activities and so disproportionately affect 
different groups” that the election of those functionar-
ies need not comply with the requirement of one 
person, one vote. Id. at 56, 90 S. Ct. at 795. 

 Since Hadley, the Supreme Court has considered, 
on three occasions, the scope of the rule it established 
in Hadley. See Ball v. James, 451 U.S. 355, 371, 101 
S. Ct. 1811, 1821 (1981); Associated Enters., Inc. v. 
Toltec Watershed Improvement Dist., 410 U.S. 743, 93 
S. Ct. 1237 (1973); Salyer Land Co. v. Tulane Lake 
Basin Water Storage Dist., 410 U.S. 719, 730, 93 
S. Ct. 1224, 1231 (1973). In Salyer and Associated 
Enterprises, the Supreme Court concluded that two 
water districts fell within the exception identified in 
Hadley for special-purpose functionaries. See Associ-
ated Enters., 410 U.S. at 745, 93 S. Ct. at 1238; 
Salyer, 410 U.S. at 728, 93 S. Ct. at 1229. The Court 
explained that the water storage district in Salyer 
was “vested with some typical governmental powers,” 
including the power to take private property for the 
construction of district projects, the power to contract 
for the construction of those projects, and the power 
to employ and discharge its staff, but it had “relative-
ly limited authority” and its actions “disproportion-
ately affect[ed] landowners.” Id. at 728-29, 93 S. Ct. 
at 1230. And in Associated Enterprises, the Court 



App. 52 

reasoned that the water district fell within the special 
purpose exception to the rule in Hadley. See 410 U.S. 
at 744, 93 S. Ct. at 1237. The Court also explained 
that the “statute authorizing the establishment of 
improvement districts was enacted by a legislature in 
which all of the State’s electors have the unques-
tioned right to be fairly represented.” Id., 93 S. Ct. at 
1237-38. But in Ball, the Court said more than in 
either Salyer or Associated Enterprises. The Court 
explained that the water district in Ball “d[id] not 
exercise the sort of governmental powers that invoke 
the strict demands of Reynolds.” 451 U.S. at 366, 101 
S. Ct. at 1818. And the Court reasoned, in the alter-
native, that, even if one were to accept the govern-
mental functions as described by the Court of 
Appeals, “[a]s in Salyer, the nominal public character 
of [the] entity c[ould not] transform it into the type of 
governmental body for which the Fourteenth Amend-
ment demands a one-person, one-vote system of 
election.” Id. at 368, 101 S. Ct. at 1819. 

 The decisions of the Supreme Court in Hadley, 
Salyer, and Ball guide our understanding of the kinds 
of governmental functions or powers that officials 
must exercise for their popular election to be subject 
to the requirement of one person, one vote. The body 
that administers a school system, for example, per-
forms a “vital governmental function” that triggers 
the requirement of one person, one vote for the elec-
tion of its members. See Hadley, 397 U.S. at 56, 90 
S. Ct. at 795. And the elected body that provides 
general public services, including police, fire, “hous-
ing, transportation, utilities, roads, or anything else 
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of the type ordinarily financed by a municipal body” 
performs the kind of governmental function that 
triggers the requirement of one person, one vote. See 
Salyer, 410 U.S. at 729, 93 S. Ct. at 1230. And the 
same can be said for the elected bodies with the 
power to impose ad valorem property taxes or sales 
taxes; the power to enact laws to govern the conduct 
of citizens; and the power to administer sanitation, 
health, and welfare services are all important and 
traditional governmental powers. See Ball, 451 U.S. 
at 366, 101 S. Ct. at 1818. By contrast, “the provision 
of electricity is not a traditional element of govern-
mental sovereignty and so is not in itself the sort of 
general or important governmental function that 
would make [a] government provider subject to the 
doctrine of the Reynolds case.” Id. at 368, 101 S. Ct. 
at 1819-20 (internal citation omitted). 

 The local delegations in Alabama do not exercise 
general governmental powers or functions of the kind 
that the Supreme Court has identified as necessary to 
trigger the requirement of one person, one vote. As a 
matter of courtesy, local delegations review and 
recommend local legislation to the Alabama Legisla-
ture as a whole. Local delegations exercise no general 
regulatory powers over counties; that is, local delega-
tions cannot impose taxes; administer schools; or 
provide emergency services, housing, transportation, 
utilities, roads, sanitation services, health services, or 
welfare. See Ball, 451 U.S. at 366, 101 S. Ct. at 1818. 
And local delegations cannot enact laws for the 
counties. See id. Local legislation must be passed by a 
majority of the legislature and signed by the governor, 
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or passed by a majority of the legislature over a 
governor’s veto. Although the practice of local courtesy 
makes it likely that local legislation recommended by 
the local delegations will be passed by the Alabama 
Legislature, that likelihood depends entirely on the 
will of the whole body, which need not continue or 
honor the practice of local courtesy. Because local 
delegations do not exercise any general regulatory 
powers and the power of lawmaking is reserved to the 
legislature as a whole, we cannot conclude that local 
delegations “perform important governmental func-
tions” that are “general enough” and with “sufficient 
impact” to justify the extension of Reynolds to the 
election of local delegations. See Hadley, 397 U.S. at 
53-54, 90 S. Ct. at 794. 

 Our dissenting colleague would apply the re-
quirement of one person, one vote to all governmental 
bodies unless they fall within the special purpose 
exception described in Hadley, Dissenting Op. at 74, 
but the Supreme Court made clear in Hadley that the 
requirement of one person, one vote applies only 
when “a state or local government decides to select 
persons by popular election to perform governmental 
functions.” 397 U.S. at 56, 90 S. Ct. at 795. That 
statement necessarily implies that the requirement of 
one person, one vote does not apply when the officials 
either are not popularly elected or do not perform 
governmental functions. And the Court reiterated in 
Salyer that it had extended the requirement of  
one person, one vote to school districts exercising 
powers that “show[ed] that the trustees perform[ed] 



App. 55 

important governmental functions within the dis-
tricts, and [that were] general enough and ha[d] 
sufficient impact throughout the district to justify 
the” application of the requirement. Salyer, 410 U.S. 
at 727, 93 S. Ct. at 1229 (quoting Hadley, 397 U.S. at 
53-54, 90 S. Ct. at 794). 

 Several courts have concluded that state and 
local government officials do not exercise governmen-
tal functions of the sort that trigger the requirement 
of one person, one vote for their elections when the 
officials only recommend action to voters or to anoth-
er governmental body that is apportioned in compli-
ance with the requirement of one person, one vote. 
See Educ./Instruccion, Inc. v. Moore, 503 F.2d 1187, 
1189 (2d Cir. 1974) (concluding that a regional council 
did not have to comply with the requirement of one 
person, one vote because the “powers and functions of 
the council[ ]  are essentially to acquire information, 
to advise, to comment and to propose,” none of which 
constituted governmental functions within the mean-
ing of Hadley); Driskell v. Edwards, 413 F. Supp. 974, 
977-78 (W.D. La. 1976) (three-judge court) (conclud-
ing that “the principles of one-man, one vote had no 
application to the selection of delegates to the Louisi-
ana Constitutional Convention of 1973” at least in 
part because “[n]o act of the Convention takes on the 
force of law unless and until ratified by the people in 
a referendum election”); McMillan v. Love, 842 A.2d 
790, 799-801 (Md. 2004) (reasoning that the Anne 
Arundel County delegation operates in a factually 
analogous manner as the local delegations in Georgia 
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and concluding that the delegation is not subject to 
the requirement of one person, one vote because the 
delegation only refers and recommends legislation to 
the Maryland General Assembly); Polk Cnty. Bd. of 
Sup’rs v. Polk Commonwealth Charter Comm’n, 522 
N.W.2d 783, 788-90 (Iowa 1994) (concluding that the 
Mayors’ Commission, which studies and formulates 
resolutions that are proposed to the Commonwealth 
Council to be approved, rejected or amended by that 
body, is not subject to the requirement of one person, 
one vote because it cannot meet the “threshold de-
termination [that] the body performs governmental 
functions”); see also Kessler v. Grand Cent. Dist. 
Mgmt. Ass’n, Inc., 158 F.3d 92, 95-96, 107 (2d Cir. 
1998) (concluding that the Grand Central Manage-
ment Association, which employed security guards 
and sanitation workers, assisted retailers in improv-
ing the attractiveness of the district, contributed to 
the funding and operation of an outreach facility for 
homeless persons, and operated tourist information 
booths, fell within the special purpose exception 
under Salyer because its functions were overseen by 
the City, served a narrow purpose, and were second-
ary to the services provided by the City). These courts 
argue that the Supreme Court has made clear that a 
state or local official must perform governmental 
functions to be subject to the requirement of one 
person, one vote. Because local delegations in Ala-
bama do not perform those functions, we would 
conclude, even absent the binding precedent of 
DeJulio, that the equal protection claim in count 
three fails as a matter of law. 
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 Our dissenting colleague argues that the decision 
in Polk was based on the flawed reasoning of the 
Missouri Supreme Court overturned by the Supreme 
Court in Quinn v. Millsap, 491 U.S. 95, 109 S. Ct. 
2324 (1989), Dissenting Op. at 95, but we disagree. In 
Quinn, the Supreme Court of the United States 
reversed a decision of the Supreme Court of Missouri 
that “the Equal Protection Clause ha[d] no relevancy” 
to a membership requirement for a board of freehold-
ers that did not exercise general governmental pow-
ers. Id. at 104-05, 109 S. Ct. at 2330. The Supreme 
Court of the United States explained that the Su-
preme Court of Missouri had conflated the one per-
son, one vote requirement with the Equal Protection 
Clause. See id. But a state or local body must respect 
the general demands of the Equal Protection Clause 
even when the election of its members is not governed 
by the requirement of one person, one vote. See id. at 
104-05, 109 S. Ct. at 2330-31. The Supreme Court of 
Iowa made no such error in Polk; the court held only 
that “the Mayors’ Commission does not exercise 
general governmental powers” and, therefore, “the 
one person, one vote constitutional principle is not 
violated by the structure of the proposed common-
wealth charter.” Polk, 522 N.W.2d at 790. 

 Our dissenting colleague also suggests that, after 
its decision in Educ./Instruccion, the Second Circuit 
rejected our reasoning in Baker v. Regional High 
School District Number 5, 520 F.2d 799 (2d Cir. 1975), 
Dissenting Op. at 94 n.12, but that decision is distin-
guishable. Baker involved a one person, one vote 
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challenge to a school board that had the power to 
initiate and propose budgets to the voters for ratifica-
tion, to propose bond ordinances to the voters, to hire 
and fire teachers, to supervise and discipline stu-
dents, and to manage all of the schools in the district. 
Id. at 801-02. The Second Circuit explained that, in 
the light of these powers, “there can be no question 
but that the board members perform important 
governmental functions within the districts and . . . 
these powers are general enough and have sufficient 
impact throughout the district to justify the conclu-
sion that [one person-one vote] should be applied 
here.” Id. at 802 (quoting Hadley, 397 U.S. at 53-54, 
90 S. Ct. at 794). Although the Second Circuit sug-
gested that the gatekeeping role of the school board 
was an important governmental function, id., that 
gatekeeping role differed significantly from the role of 
the local delegations. The school boards exercised 
actual regulatory authority over the schools, and the 
voters could consider only proposals recommended to 
them by the school boards, id. at 801-02. By contrast, 
the local delegations have no regulatory authority 
and operate solely by virtue of informal courtesy. The 
Alabama Legislature could deviate from the recom-
mendations of local delegations at any time. 

 Our dissenting colleague also argues that our 
reasoning that the governmental function of lawmak-
ing is carried out by the Legislature, not the local 
delegations, is flawed because neither house of the 
legislature by itself can make laws, Dissenting Op.  
at 83, but that argument fails too. The passage  
of legislation by each house of the legislature is a 
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traditional government function and quintessential 
aspect of governmental sovereignty. See Ball, 451 
U.S. at 368, 101 S. Ct. at 1819. And the Supreme 
Court has explicitly held that “seats in both houses of 
a bicameral state legislature must be apportioned on 
a population basis,” so we need not engage in the 
analysis under Hadley at all. See Reynolds, 377 U.S. 
at 568, 84 S. Ct. at 1385. 

 Our dissenting colleague’s reading of the relevant 
precedents would radically expand the scope of the 
one person, one vote requirement. All legislatures, 
including the Alabama Legislature, rely on commit-
tees to facilitate their work. In Alabama, each house 
of the legislature has several committees charged 
with examining bills on a particular subject matter 
and recommending action on those bills to the House 
or Senate. See Ala. Const. Art. IV, § 62. And the Rules 
Committee of each house determines the order in 
which bills that have been reported from the commit-
tees may be considered by the House or Senate. If our 
dissenting colleague were correct that the “gatekeep-
ing function” performed by the legislative delegations 
triggers the requirement of one person, one vote, then 
that requirement would, as a matter of logic, apply to 
other legislative committees as well. We agree with 
the reasoning of the district court in DeJulio that “a 
mere advisory role in lawmaking as typically exists 
with legislative committees, subcommittees, and local 
legislative delegations cannot trigger the ‘one person, 
one vote’ requirement.” DeJulio v. Georgia, 127 
F. Supp. 2d 1274, 1298 (N.D. Ga. 2001), affirmed by 
DeJulio, 290 F.3d at 1291. “The Equal Protection 
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Clause of the Fourteenth Amendment and the ‘one 
person, one vote’ principle does not limit a legislative 
body to functioning as a committee of the whole. It 
does not require a properly apportioned legislative 
body to distribute power and influence so that every 
legislator is as powerful and influential as every 
other member of the body.” Id. 

 Our dissenting colleague argues that committee 
members are appointed and local delegations are 
elected, but there can be no dispute that both mem-
bers of committees and local delegations are selected 
through a process that occurs after the election of the 
legislators. See Dissenting Op. at 62 (“Excluded from 
the rule would, therefore, be appointed officials, for 
they are not elected, and legislative, executive, and 
administrative committees and other intra-structural 
bodies, for officials are not elected to those bodies 
(although they may nevertheless be elected to a 
different body, i.e., the legislature itself, and then 
‘appointed,’ in a sense, to the other, i.e., the legislative 
committee).”). In Alabama, the legislative committees 
and local delegations are all appointed in the same 
organizational session that occurs each quadrennium. 
Until that meeting, no such internal organization 
exists. Our dissenting colleague relies on dicta in 
DeJulio in which the Eleventh Circuit stated in 
passing that local delegations in Georgia were popu-
larly elected under Hadley because legislators become 
members of the local delegation by virtue of their 
election to the legislative seat, but the Eleventh 
Circuit did not purport to decide a contested point 
about the selection of local delegations. Cf. United 
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States v. Kaley, 579 F.3d 1246, 1253 n.10 (11th Cir. 
2009) (“[D]icta is defined as those portions of an 
opinion that are not necessary to deciding the case 
then before us.”) (internal quotation marks omitted). 
The Eleventh Circuit also did not explore the implica-
tions of that point with respect to other subparts of 
the legislature. The Eleventh Circuit instead rested 
its decision on the narrow point that local delegations 
do not perform the kind of governmental functions 
that trigger the requirement of one person, one vote. 
We see no logical distinction between the manner in 
which local delegations are created and the manner 
in which all legislative committees are created. If our 
dissenting colleague were correct that local delega-
tions in Alabama are subject to the requirement of 
one person, one vote, we would also have to conclude 
that all legislative committees are subject to that 
requirement. 

 We decline to interpret the requirement of one 
person, one vote to prohibit the ordinary manner in 
which legislatures conduct business. The Equal 
Protection Clause is satisfied by the apportionment of 
the legislature in accordance with the requirement of 
one person, one vote. Intrastructural bodies, whether 
committees or local delegations, need not satisfy  
the same requirement. The Legislature is free to 
assign legislators from rural areas to a committee on 
agriculture and legislators from coastal areas to a 
committee on tourism without regard to concerns of 
apportionment. And the Legislature is free too to 
assign members with constituents in a certain  
county to the local delegation for that county without 
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requiring that every member represent the same 
number of constituents in that county. 

 
III. CONCLUSION 

 On consideration of the motions, reply, and 
response (Docs. # 95, 106, 107, 108, 109) as well as 
supporting and opposing authority, it is ORDERED 
that the motion by the State defendants for a partial 
summary judgment as to the claim of partisan ger-
rymandering in count three of the amended com-
plaint filed by the Black Caucus plaintiffs is 
GRANTED. We DISMISS the facial challenge under 
the Equal Protection Clause in count three of the 
amended complaint filed by the Black Caucus plain-
tiffs for lack of subject matter jurisdiction. The  
motion by the Black Caucus plaintiffs for reconsider-
ation of our order denying their motion for a partial 
summary judgment as to count three of their amend-
ed complaint is DENIED. The motion by the Black 
Caucus plaintiffs for entry of a permanent injunction 
is DENIED AS MOOT. 

 DONE this 2nd day of August, 2013. 

  /s/ William H. Pryor Jr.
 UNITED STATES CIRCUIT

 JUDGE PRESIDING 
 
  /s/ W. Keith Watkins
 CHIEF UNITED STATES 

 DISTRICT JUDGE 
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THOMPSON, District Judge, concurring in part and 
dissenting in part: 

 I agree with the majority’s disposition of the First 
Amendment partisan gerrymandering claim and with 
much of its reasoning in support of that disposition. 
As for the one-person, one-vote claim, while I agree 
that the issue of justiciability has been properly 
raised by the court, I respectfully disagree with the 
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majority’s dismissal of the claim on that ground. And, 
second, I respectfully disagree with the majority’s 
reasoning on the merits. 

 
I. BACKGROUND 

 In Alabama, during each election for members of 
the State Legislature (the House of Representatives 
and Senate), when Alabamians cast a vote for a single 
legislative representative, they are actually electing 
one official who will serve in two capacities tied to the 
geographic locations from which they are elected. For 
one, the legislator will represent a particular district 
in the State Legislature as a whole. Second, the 
legislator, depending on the location of the district, 
will become a member of one or more “Local Delega-
tions” (or, as they are sometimes called, “Legislative 
Delegations”), which are formally subdivisions of the 
Legislature charged with the origination of “local” 
laws generally affecting a single county alone. See 
Ala. Const. art. IV, § 110 (defining “general” and 
“local” laws). Although Alabama has created certain 
local bodies of county governance, such as county 
commissions, see 1975 Ala. Code. § 11-3-1, state law 
generally vests those bodies with very limited author-
ity, if any at all, to legislate for the county. Compare, 
e.g., Ala. Const. amend. 783 (affording the Baldwin 
County Commission comparatively broad, albeit still 
limited, legislative authority), with, e.g., amend. 482 
(“The Limestone county commission is hereby author-
ized . . . to provide for the disposal of dead farm 
animals, and the excavating of human graves.”). 
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 Rather, state law generally requires that local 
laws, no matter how purely local their character may 
be, must be enacted by the Legislature as a whole 
(and, for reasons unnecessary to discuss here, often 
as amendments to the State Constitution rather than 
as mere statutes). The Alabama Constitution has 
been amended hundreds of times with such laws 
addressing an enormous range of wholly local con-
cerns, from the mundane to the very important. 
Compare, e.g., Ala. Const. amend. 497 (authorizing 
prohibition of “the overgrowth of weeds and the 
storage and accumulation of junk, inoperable motor 
vehicles and other litter” in Jefferson County), with, 
e.g., amend. 429 (authorizing governing authorities in 
Jefferson County to conduct a range of activities 
related to economic and industrial development). 

 Because the Alabama Legislature as a whole 
must address the varying interests across all of 
Alabama’s 67 counties, it has created a system of 
Local Delegations to carry out the task efficiently. 
Each Alabama county has a corresponding Local 
Delegation in both houses of the State Legislature. 
Every legislator elected to the Senate or House, upon 
his election, automatically becomes a member of the 
Local Delegation for every county that lies within his 
district, no matter how large or small is the part of 
the county falling within the district boundaries. If a 
legislator’s district lies almost entirely in one county 
and only slightly in another, that legislator neverthe-
less joins the respective Local Delegations for both 
counties. Within any given delegation, all members 
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cast equal votes regardless of the comparative sizes of 
their constituencies in the county at issue. 

 In order to be enacted eventually, all proposed 
local laws must be first proposed by the Local Delega-
tion for the county affected. Some Local Delegations 
require majority approval in the delegation and 
others require unanimous approval. Without the 
approval of the delegation for the county at issue, the 
bill proceeds no further. In that sense, the delegations 
are the “gatekeepers” of local legislation. 

 Once the delegation approves a local law, the bill 
is sent to a legislative committee.1 After committee 
approval, the bill is sent to the Legislature as a 
whole. There, after approval by the requisite number 
of legislators in both chambers, the bill is sent to the 
governor for signature, after which it becomes bind-
ing law. When a proposed local law is being consid-
ered by the Legislature as a whole, the Legislature 
generally applies an unwritten rule of so-called “local 
courtesy” holding that the delegations deserve signifi-
cant deference and their proposed laws should be 

 
 1 Both the Alabama House and Senate have a handful of 
legislative committees dedicated to local legislation, and those 
committees divide up the State’s counties among them. A few 
committees take up local legislation from a single large county 
alone. In those cases, the membership of the delegation and the 
committee is identical and the delegation and the committee are, 
for all intents and purposes, one and the same. Most Local 
Delegations send their bills to committees that are responsible 
for reviewing the proposed laws from a large number of smaller 
counties. 
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enacted as a matter of course. While the rule of 
courtesy is sometimes violated, such violations are 
more the exception than the rule. In any event, 
regardless of what happens in the Legislature as a 
whole, the gatekeeping requirement that the bill be 
first approved by the applicable Local Delegation is 
steadfastly applied. There is no indication in the 
record that the gatekeeping requirement has ever 
been violated. In short, the Local Delegations, alt-
hough subdivisions of the Legislature for the State as 
a whole, are geographically based on the State’s 
individual counties and are the single most important 
legislating bodies for those counties. 

 The State Legislature is established by formal 
state law. Ala. Const. art. III, § 42 & art. IV, § 44. The 
Local Delegations, by contrast, are generally crea-
tures of custom. The delegations’ core local-law-
gatekeeping function is not an enumerated power in 
any particular part of Alabama’s Constitution or 
statutory law, and likewise, no written law provides 
for the whole of the delegations’ operations. However, 
provisions scattered throughout the State Constitu-
tion and Code appear to recognize the existence of the 
delegations and control a number of aspects of their 
existence. See, e.g., 1975 Ala. Code §§ 36-6-12 (relat-
ing to Local Delegation employee salaries), 36-27-5.1 
(pensions), 45-22-130.02 (providing for Local Delega-
tion involvement in certain intra-governmental 
disputes), 45-24-210 (providing for certain Local 
Delegation funding), and 45-27A-60 (relating to town 
trust account). In particular, a number of Constitution 
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and Code provisions appear to afford various Local 
Delegations the power to appoint officers of various 
other governmental agencies. See, e.g., 1975 Ala. Code 
§§ 9-14C-3 (park commission), 45-2-243.22 (tourism 
board), 45-5-90 (economic development authority), 45-
6-231 (prison work-release program regulatory 
board), 45-8-90 (economic development authority), 45-
8-150.02 (bingo regulatory agency), 45-8A-24 (water 
and sewage board), 45-8A-130.04 (civil service board), 
45-25-92.30 (economic development authority), 45-28-
91.01 (tourism board), 45-28-244.01(d) (taxing agency), 
45-28-244.01(e) (library committee), and 45-30-101.01 
(board of education); Ala. Const. amend. 677 (water 
and sewage board), amend. 741 (judicial commission), 
and 780 (judicial commission). 

 While the Local Delegations are formally part of 
the Legislature as a whole and are generally main-
tained through unwritten custom, one would be 
mistaken to assume that they are nothing more than 
amorphous practices that can be found in the halls of 
Montgomery’s legislative buildings. While the delega-
tions differ, at least some appear to maintain local 
office space and regular paid staff, like any typical 
governmental agency that serves the public in a 
defined geographic region. See, e.g., 1975 Ala. Code 
§§ 45-2-190 (“There is hereby established the Baldwin 
County Legislative Office. The County Commission of 
Baldwin County shall provide office space, office 
furniture, office equipment, telephone service, and 
accommodation for the members of the legislative 
delegation from the county. The personnel for the 
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legislative delegation office shall be selected by the 
members of the legislative delegation. . . .”), 45-6-190 
(similar, for Macon and Bullock counties), 45-24-190 
(similar, for Dallas County), 45-27-190 (similar, for 
Escambia County), and 45-29-190 (similar, for 
Fayette and Lamar counties). 

 This Local Delegations system has existed in 
some form for decades at least, if not since the en-
actment of the 1901 State Constitution. It is, in short, 
the mostly unwritten law of county governance in 
Alabama. 

 
II. JUSTICIABILITY 

 The plaintiffs’ one-person, one-vote claim con-
tends, essentially, that Alabama’s Local Delegations 
system causes unconstitutional discrimination as to 
voters’ representation in government because all 
Local Delegation members have equal powers in the 
delegation while representing disproportionate num-
bers of voters in the county at issue, and members 
often representing constituencies outside the county 
as well. They base their claim not on the legislative 
districts currently in place, which are set to expire 
soon, but rather on the redistricting plans that have 
already been enacted and will be in effect for the next 
election, and under which, the plaintiffs allege, the 
State divides an excessive and unprecedented num-
ber of counties among multiple legislative districts. 
The county splitting is relevant, the plaintiffs ex-
plain, because now, more than ever before, more Local 
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Delegation members will represent larger out-of-
county interests over and to the detriment of smaller 
in-county interests, thus diluting the ability of a 
county’s residents to affect their county’s affairs. In 
essence, the plaintiffs seek to have greater local 
control over local affairs than the State’s redistricting 
plans provide. In response, the majority says that 
Alabama’s next Legislature may choose to abandon 
entirely or alter materially the whole Local Delega-
tions system, and therefore, the voter inequality 
feared by the plaintiffs would never come to be. That 
possibility, the majority concludes, means that the 
claim should be dismissed on grounds of ripeness and 
standing. 

 
A. 

 As for ripeness, the majority states correctly the 
general proposition that, “A claim is not ripe for 
adjudication if it rests upon contingent future events 
that may not occur as anticipated, or indeed may not 
occur at all.” Ante, at 22 (quoting Texas v. United 
States, 523 U.S. 296, 300 (1998)). The majority, how-
ever, fails to apply that principle properly. The mere 
existence of any future contingency is not enough to 
render a claim unripe. If it were, litigants would 
never be able to assert claims seeking to enjoin future 
injurious conduct, as there is always at least a mere 
theoretical possibility that circumstances between 
now and then could somehow change so as to stave off 
the injury. See Doe v. Bush, 323 F.3d 133, 138 n.4 (1st 
Cir. 2003) (“[The defendants’ argument] would seem 
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to say that a case cannot be ripe on the basis of 
reasonably predictable future injury. This is not the 
law. The doctrine of ripeness asks whether an injury 
that has not yet happened is sufficiently likely to 
happen to warrant judicial review.”) (punctuation and 
citation omitted). 

 Rather, when the plaintiffs’ feared injury is 
contingent on future events, to determine whether 
the claim creates ripeness concerns, “a court must 
assess the likelihood that a contingent event will 
deprive the plaintiff of an injury. In other words, it is 
not merely the existence, but the ‘degree of contingen-
cy that is an important barometer of ripeness.’ ” 
Mulhall v. UNITE HERE Local 355, 618 F.3d 1279, 
1291-92 (11th Cir. 2010) (emphasis in original) (quot-
ing Riva v. Massachusetts, 61 F.3d 1003, 1011 (1st 
Cir. 1995)); see also Riva, 61 F.3d at 1011 (“[A] litigant 
seeking shelter behind a ripeness defense must 
demonstrate more than a theoretical possibility that 
harm may be averted.”); Martin Tractor Co. v. Fed. 
Election Comm’n, 627 F.2d 375, 379 (D.C. Cir. 1980) 
(“If the injury be a future one, the occurrence of the 
injury must be reasonably certain and clearly de-
scribable for the action to be deemed ‘ripe’ for adjudi-
cation.”). 

 The majority ignores this degree-of-likelihood 
inquiry, explaining that the inquiry is relevant only 
where a future contingency may “deprive the plaintiff 
of an injury” that is already felt; not where an incho-
ate injury is dependent on a future contingency (and 
thus, the question is whether the injury “will occur at 
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all”). Ante, at 26. That distinction is not supported by 
any case law (the majority cites none, nor can it) and 
is not logically consonant with the central purpose of 
the ripeness doctrine: to protect courts “from engag-
ing in speculation or wasting their resources through 
the review of potential or abstract disputes.” E.g., 
United States v. Rivera, 613 F.3d 1046, 1050 (11th 
Cir. 2010). 

 In cases where the plaintiffs’ feared injury is 
contingent on substantially uncertain future events, 
courts cannot reliably apply legal principles to the 
facts at hand, facts which may be hazy, changing, or 
otherwise amorphous, to determine whether or not 
there is or will be an actual violation of legal right. 
See, e.g., Elend v. Basham, 471 F.3d 1199, 1211 (11th 
Cir. 2006) (holding a First Amendment claim involv-
ing the right to protest unripe where the “analysis 
depends so critically on the location and circumstanc-
es of the protest zone” and “we don’t know when [the 
plaintiffs] will protest, we don’t know where they will 
protest, and we don’t know how they will protest”); 
Johnson v. Sikes, 730 F.2d 644, 649 (11th Cir. 1984) 
(holding a claim unripe so as to avoid “render[ing] an 
opinion advising what the law would be on an as-
sumed set of facts”). There, the circumstances are, in 
short, “not fit for adjudication.” Texas, 523 U.S. at 
300. By contrast, in cases where it is anticipated that 
the injury will be caused by future events that are 
sufficiently certain and the relevant contours suffi-
ciently delineated, the facts are concrete enough to be 
amenable to application of law; and, there, the court 
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should discharge its duty of declaring legal rights. 
See, e.g., Riva, 61 F.3d at 1011-13 (holding ripe a 
challenge to a statute anticipated to cause future 
injury: “The paramount harm to [the plaintiff] – the 
eventual reduction in his benefits – is distant in time, 
but its incidence seems highly probable.” “There is no 
basis to suppose that any adjudication will be ham-
pered by factual uncertainty. . . . The retirement 
scheme must now face judicial scrutiny.”). A central 
goal of the ripeness doctrine is to separate those cases 
amenable to legal analysis from those that are not, 
and, thus, when legal claims involve future events, it 
is critical to assess the likelihood of those events 
occurring as anticipated. Cf. Babbitt v. United Farm 
Workers Nat. Union, 442 U.S. 289, 297 (1979) (“The 
difference between an abstract question and a ‘case or 
controversy’ is one of degree, of course.”). 

 Properly understood, the ripeness inquiry this 
court faces is whether it is sufficiently likely that the 
State will carry out the anticipated conduct that the 
plaintiffs contend will cause unconstitutional vote 
dilution: that is, one, conducting an election for 
members of the Legislature and the Local Delega-
tions in accordance with the already enacted redis-
tricting plans, and, two, continuing the operation of 
the State’s longstanding Local Delegations system. As 
there is no doubt that the election will occur along the 
lines drawn by the redistricting plans, the only re-
maining question is whether it is sufficiently likely 
that the Local Delegations system will continue to 
operate in the same manner it has for decades. If the 
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court agrees that the system will probably continue 
as the plaintiffs expect (that is, how it has historically 
operated), then all relevant facts are sufficiently 
concrete for the application of bedrock one-person, 
one-vote principles. And here, based on the evidence 
in the record, it is apparent that the actual likelihood 
of the State abandoning or materially altering the 
longstanding system is essentially nonexistent. The 
record shows as follows: 

 First, there is the fact that the Local Delegations 
system at issue in this case is not some hypothetical 
future legislative innovation, but rather, “the parties 
appear to agree that the local delegations system has 
been adopted by every Alabama Legislature for 
decades.” Order (Doc. No. 130) at 4. In addition to the 
parties agreeing that the system is decades old, the 
evidence in the record is corroborative. According to 
the Clerk of the Alabama House, who has worked for 
the House for over 20 years, the system has been in 
place the entire time. Likewise, the Secretary of the 
Alabama Senate, who has worked for or with the 
Legislature for 40 years, agreed with respect to his 
tenure. Also corroborative are published judicial 
decisions discussing or at least mentioning a Local 
Delegations system of some sort from years past, one 
from as far back as 1936. See Hardy v. Wallace, 603 
F. Supp. 174, 176-77 (N.D. Ala. 1985) (three-judge 
court); Buskey v. Oliver, 565 F. Supp. 1473, 1476-77 
(M.D. Ala. 1983) (Thompson, J.); Birmingham-
Jefferson Civic Ctr. Auth. v. Hoadley, 414 So. 2d 895, 
906 (Ala. 1982) (Maddox, J., dissenting); Bolden v. 
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City of Mobile, 423 F. Supp. 384, 397 (S.D. Ala. 1976) 
(Pittman, J.); Brown v. Moore, 428 F. Supp. 1123, 
1138 (S.D. Ala. 1976) (Pittman, J.); Ala. State Teach-
ers Ass’n v. Lowndes Cnty. Bd. of Educ., 289 F. Supp. 
300, 311 (M.D. Ala. 1968) (three-judge court); Yeilding 
v. State ex rel. Wilkinson, 232 Ala. 292, 167 So. 580, 
593 (Ala. 1936) (Brown, J., dissenting). 

 Second, the record also shows that, not only has 
the system been in place for decades, but also the 
system’s procedural rules have not changed material-
ly throughout that time. According to the House 
Clerk, the “local legislation rules” have been “fairly 
consistent” or “a constant” throughout his tenure. 
Woodard Dep. (Doc. No. 132-1) at 11:13-12:2. Specifi-
cally, he stated that the rule that a legislator join the 
delegations for all counties in his district in any small 
part, no matter how small (the key issue at the center 
of this litigation), had not changed “since [he had] 
been involved” with the House. Id. at 15:22-16:6. The 
Senate Secretary’s testimony was similar: for “as long 
as [he could] remember,” the “rules regarding local 
legislation [had] changed very little.” Harris Dep. 
(Doc. No. 132-2) at 6:10-21. Also in the record is an 
affidavit of a legislator and Local Delegation member 
describing the system’s rules, and, although he does 
not explicitly say so, it is apparent from the context 
that he believes that those same rules will be in effect 
during the next legislative session. See Newton Decl. 
(Doc. No. 35-9). 

 Third, because we are dealing with probabilistic 
predictions, the gaps in the evidence are just as 
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relevant as the evidence in the record; and here, the 
evidentiary gaps are telling. For one, there has been 
no testimony of anyone who remembers any time 
when either house of the Alabama Legislature actual-
ly chose to abolish or materially alter the system, to 
take any steps in that direction, or to even consider 
doing so. And, there has been no testimony of anyone 
in this case, not the House Clerk, Senate Secretary, 
defendant legislators, plaintiff legislators, or anyone 
else, that they think it likely, or even reasonably 
plausible, that the system will be abolished or mate-
rially altered at any time in the foreseeable future. 
And, there is no indication in the record that any 
legislator, or even any member of the public who 
intends to seek office as a legislator, has expressed a 
desire to abolish or materially alter the system. In 
short, there is no evidence in the record that anyone 
has ever before attempted to eliminate the Local 
Delegations, or that anyone intends to do so in the 
future. 

 Indeed, even the plaintiffs in this case have 
represented that they desire for the system to remain 
in place in some form. To the extent that the majority 
seems to believe that the plaintiffs seek to eliminate 
the system, the majority wholly misconceives what 
this litigation is about. While the system as used with 
the challenged redistricting plans will allegedly cause 
unnecessary and unconstitutional vote dilution, the 
complete elimination of the Local Delegations system, 
which provides at least some measure of local control, 
would be worse. “[G]iven the absence of home rule 
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powers for counties in the Alabama Constitution, 
eliminating the ability of legislators to control local 
laws affecting the county they represent would fur-
ther dilute the ability of county residents to govern 
themselves and would subject them to tighter control 
by central state government in Montgomery.” Pls.’ Br. 
(Doc. No. 133) at 5. In short, the basic goal of this 
litigation is to increase local control over local affairs, 
and the elimination of the Local Delegations system, 
if not replaced with something else that provides for 
comparable local control, would have the precise 
opposite effect. Moreover, it would have a racial 
dimension that would raise serious concerns under 
the Voting Rights Act, as it would have the effect of 
transferring power away from the black legislators 
who represent the majority-black counties and to the 
white majority of the State as a whole. “Doing away 
with the Local Delegations custom . . . would impair 
‘the way blacks are gaining true political power in 
Alabama.’ ” Id. at 6. Compare Hardy v. Wallace, 603 
F. Supp. 174, 175-77 (N.D. Ala. 1985) (three-judge 
court) (after it became clear that the majority-black 
Greene County was going to soon elect its first black 
legislators, the outgoing white Local Delegation 
amended a statute affording the delegation the power 
to make certain agency appointments to instead give 
the appointment power to Governor Wallace); see also 
Binny Miller, Who Shall Rule and Govern? Local 
Legislative Delegations, Racial Politics, and the 
Voting Rights Act, 102 Yale L.J. 105, 115 (1992) 
(discussing Hardy and contending that its facts 
“powerfully demonstrate [that] legislative delegations 



App. 78 

have often been the objects of intense racial maneu-
vering aimed at undercutting their authority”).2 

 Fourth, the majority states that the next Legisla-
ture may abandon or materially alter the Local 
Delegations system during the next organizational 
session required by § 48.01 of the Alabama Constitu-
tion, but it is not clear whether doing so would even 
be lawful, as § 48.01 enumerates the “[only] business 
[that] can be transacted at such sessions” and it does 
not specifically mention Local Delegations at all. See 
Ala. Const. art. IV, § 48.01. As such, there seems to be 
a real question as to whether abolishing or altering 
the system during an organizational session would in 
fact violate § 48.01. See generally Van Hart v. 

 
 2 In fact, reported cases suggest that Alabama’s preference 
for centralized, rather than local, control embedded in the State 
Constitution to some extent is rooted in racist motives at the 
1901 convention. It is well known that “the Alabama Constitu-
tional Convention of 1901 was part of a movement that swept 
the post-Reconstruction South to disenfranchise blacks.” Hunter 
v. Underwood, 471 U.S. 222, 229 (1985) (citations omitted). 
“[Z]eal for white supremacy ran rampant at the convention.” Id. 
One district court found that the 1901 Constitution’s hostility to 
county home rule was “motivated at least in part by race. . . . [It 
was] important not to have too much power in the hands of the 
counties, or to make sure that the power . . . that is at the local 
level [was] in safe, that is, Democratic and white hands.” Knight 
v. Alabama, 458 F. Supp. 2d 1273, 184-85 [sic] (N.D. Ala. 2004) 
(Murphy, J.) (punctuation and citation omitted); see also Dillard 
v. Crenshaw Cnty., 640 F. Supp. 1347, 1357-58 (M.D. Ala. 1986) 
(Thompson, J.) (discussing efforts to keep political power out of 
the hands of black voters in the heavily black counties by 
favoring centralized over local authority). 
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deGraffenried, 388 So. 2d 1196, 1199 (Ala. 1980) 
(discussing the actions that may constitutionally be 
taken in organizational sessions). The question seems 
to have never been faced because, as mentioned, it 
appears that the Legislature has never once actually 
attempted to abolish the Local Delegations system 
during an organizational session. And, while the 
majority has concluded that the rules adopted by the 
Alabama House and Senate at the organizational 
session control whether and to what extent the dele-
gations will have “gatekeeping” power over local laws, 
in fact the current rules of the current Legislature do 
not anywhere mention Local Delegations even 
though, as all agree, the current Legislature unques-
tionably uses the Local Delegations system.3 The fair 
inference is that the Local Delegations system is 
separate and apart from the rules drafted in the 
organizational sessions.4 

 
 3 See Rules, Alabama State Senate, available at http:// 
www.legislature.state.al.us/senate/senaterules/senaterulesindex.
html (last visited July 11, 2013); Rules, Alabama State House of 
Representatives, available at http://www. legislature.state.al.us/ 
house/houserules/houserulesindex.html (last visited July 11, 
2013). 
 4 Additionally, there may be evidence in the record that the 
Alabama Legislature may not attach the same importance to 
remaking itself anew each organizational session that the 
majority seems to imply it does: the House Clerk wanted to 
“[m]ake clear” during his deposition that the House is “supposed 
to” adopt rules during its organizational session, but “[i]t doesn’t 
always happen.” Woodard Dep. (Doc. No. 132-1) at 17:9-13. 
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 Fifth, the majority’s analysis does not include the 
fact that aspects of the Local Delegations system are 
enshrined in written law: as already mentioned, 
scattered provisions of the Alabama Constitution and 
Code appears to provide for the Local Delegations to 
have certain specified powers, office space, employees 
with salaries and pensions, and more. As the State 
Constitution recognizes and controls the existence of 
Local Delegations in certain respects, there is a state-
law issue as to whether the next Legislature could 
constitutionally eliminate the delegations without 
first repealing these constitutional provisions that 
presuppose their existence. And the same issue would 
seem to be present with respect to the Alabama Code, 
which also appears to presuppose the delegations’ 
existence in numerous places. While it is theoretically 
possible, of course, that the Legislature could lawfully 
eliminate the Local Delegations one way or another 
despite their being recognized and controlled by 
provisions of the State Constitution and Code, we 
should be hesitant to find it likely that the next 
Legislature will do so, especially here, where not one 
single legislator is on the record as indicating any 
intent in this regard. 

 Viewing this evidence in the light most favorable 
to the plaintiffs, see Lujan v. Defenders of Wildlife, 
504 U.S. 555, 561 (1992); Matsushita Elec. Indus. Co. 
Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986), 
or viewing the evidence without favor to either side, 
the conclusion is obvious: The evidence overwhelm-
ingly indicates that the Local Delegations system will 
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almost certainly continue to exist with Alabama’s 
next Legislature and the material aspects of the 
delegations will be the same as they are today, the 
same as they were last century, the century before 
that, and as far back as anybody involved in this 
litigation knows. This case, in short, bears out the 
maxim that the past is prologue to the future. The 
record simply contains no good reason to think that 
the next Legislature may abandon the delegations, 
which appears to have never happened before, never 
been attempted before, and is not something anybody 
actually wants. “[A] litigant seeking shelter behind a 
ripeness defense must demonstrate more than a 
theoretical possibility that harm may be averted,” 
and that, the State has not done. See Riva, 61 F.3d at 
1011.5 

 
 5 The majority cites evidence of a 1999 episode in which a 
Democratic-controlled Alabama Senate revised its rules to 
“dramatically reduce” the Republican Lieutenant Governor’s 
powers and argues that, since the Legislature made such 
changes then, it may make comparable changes again, say, 
maybe this time by eliminating the Local Delegations system. 
See ante, at 30-31. I find it quite telling that the example of a 
past change to legislative procedures is one so dramatic and 
unique. That this 1999 change is put forward as comparable in 
likelihood to a change in the Local Delegations system shows 
just how unlikely a change in the system is for the next session. 
In any event, the singular, 1999 episode can hardly outweigh the 
evidence that Local Delegations have been used for decades, 
nobody has ever attempted to eliminate them, and nobody has 
indicated a desire to do so in the future. 
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 While the majority states unequivocally that, 
“The rules for local legislation, including the use of 
local delegations, are adopted in the organizational 
session,” ante, at 5, I do not read the sources on which 
the majority relies, the Alabama House Clerk’s and 
Senate Secretary’s depositions, to say that. Indeed, 
both persons testified that legislative rules are adopt-
ed in the organizational session, but as already 
mentioned, those rules say nothing about whether the 
State will have Local Delegations or what powers 
those delegations will have. See supra, note 3. The 
majority leaps from “during the organizational ses-
sion, the Legislature enacts rules” to “during the 
organizational session, the Legislature enacts the 
rules that sub silentio determine whether Local 
Delegations exist,” but I do not see how that leap is 
supported by anything the House Clerk or Senate 
Secretary actually said. And, more importantly, the 
leap seems to be in contradiction of all the formal law 
providing that the Local Delegations “shall” exercise 
certain powers, e.g., Ala. Const. amend. 677, they 
“shall” have offices, e.g., 1975 Ala. Code § 45-2-190, 
their employees “shall” have pensions, e.g., Ala. Code 
§ 36-27-5.1, etc. 

 As the Local Delegations continue to exist in 
Alabama in fact and in law, as recognized by a num-
ber of statutes, constitutional provisions, and decades 
of custom, and there is no reason to think that that 
existence will cease, the alleged harm the delegations’ 
malapportionment will cause in the imminent future 
is ripe for review. Cf. Glavin v. Clinton, 19 F. Supp. 2d 
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543, 547 (E.D. Va. 1998) (three-judge court) (“Defen-
dants suggest that the case is not ripe because ‘Con-
gress has not reached its ultimate legislative 
conclusion regarding a sampling census.’ Although it 
is certainly possible that Congress may seek to pre-
vent the Department from conducting its plan to 
utilize sampling, there is no legal significance to this 
observation. Congress may always moot out a contro-
versy by passing new legislation, but that fact does 
not shield agency action from judicial review. There is 
always the possibility that settlement or some exter-
nal event will render a case moot, but that hardly 
renders the litigation nonjusticiable before that event 
occurs.”), aff ’d sub nom. Dep’t of Commerce v. House 
of Representatives, 525 U.S. 316, 329 (1999) (“[T]he 
District Court below correctly found that the case is 
ripe for review, and that determination is not chal-
lenged here.”). Unless and until the State actually 
elects to eliminate the Local Delegations, they, like all 
other local bodies of government, are subject to judi-
cial review. See Nat’l Ass’n of Bds. of Pharmacy v. Bd. 
of Regents, 633 F.3d 1297, 1309-10 (11th Cir. 2011) 
(once a governmental defendant’s challenged conduct 
voluntarily ceases, the defendant “enjoy[s] a rebutta-
ble presumption that the objectionable behavior will 
not recur” and, if not rebutted, the case is moot). 

 
B. 

 As for standing, as an initial matter, it cannot be 
questioned that the plaintiffs’ asserted vote-dilution 
injury is a judicially cognizable one. See Fairley v. 
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Patterson, 493 F.2d 598, 603 (5th Cir. 1974) (“[T]he 
Supreme Court has conclusively established . . . that 
sufficient damage through underrepresentation to 
obtain standing will be inflicted if population equality 
among voting units is not present.”) (citations omit-
ted). Once again, the only question here is whether 
that injury will actually come to pass. While the 
majority states correctly that there is no standing if 
the injury is merely “conjectural or hypothetical,” 
ante, at 27 (quoting Lujan, 504 U.S. at 560-61), it is 
also true that “there is no per se rule denying stand-
ing to prevent probabilistic injuries.” Fla. State 
Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153, 
1162 (11th Cir. 2008); see also id. (“[W]e have repeat-
edly upheld plaintiffs’ standing when the alleged 
injury was prospective and probabilistic in nature.”). 
Put another way, “[i]njury sufficient to meet the 
standing requirement . . . may involve a contingent 
risk of injury.” Ore. Envtl. Council v. Kunzman, 817 
F.2d 484, 491-492 (9th Cir. 1987). In such cases, 
whether the contingent risk of injury is sufficient to 
support standing turns on whether the plaintiffs are 
“likely” to suffer the injury feared. City of Los Angeles 
v. Lyons, 461 U.S. 95, 105 (1983); see also Cone Corp. 
v. Fla. Dep’t of Transp., 921 F.2d 1190, 1205 (11th Cir. 
1991) (aggregating cases and concluding, “[i]n sum, a 
plaintiff seeking declaratory and injunctive relief 
[must] show[ ]  that the defendant is likely to injure 
the plaintiff”); cf. Va. State Corp. Comm’n v. F.E.R.C., 
468 F.3d 845, 848 (D.C. Cir. 2006) (requiring a “sub-
stantial probability”). The degree of probability 
required to support standing is “undemanding.” Fla. 
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State Conference of N.A.A.C.P., 522 F.3d at 1163; see 
also Wabash Valley Power Ass’n, Inc. v. Rural Electri-
fication Admin., 903 F.2d 445, 451 (7th Cir. 1990) 
(although the likelihood of the alleged injury occur-
ring was “thin gruel, it [was] no thinner than” other 
cases finding standing). Based on the evidence al-
ready discussed and viewing that evidence in the 
light most favorable to the plaintiffs, it is clear that a 
sufficient likelihood of injury to support standing has 
been shown here. See also Arrington v. Elections Bd., 
173 F. Supp. 2d 856, 861-62 (E.D. Wis. 2001) (three-
judge court) (“To achieve standing, all one needs to do 
is allege a ‘threat’ that one’s voting rights may be 
diluted. . . . [Here,] the plaintiffs have met the ‘rela-
tively modest’ burden of alleging a realistic threat of 
imminent injury to their voting rights.”). 

 The next element of standing is causation. The 
majority concludes that there is none here because it 
is the Local Delegations system’s procedural rules, 
not the redistricting maps that the plaintiffs seek to 
enjoin, that causes the vote-dilution injury. That 
argument misconceives the nature of the injury. In all 
one-person, one-vote cases, the unconstitutional vote 
dilution is brought about by two factors acting in 
conjunction, one, that elected officials represent 
disproportionate numbers of voters, and two, that 
those officials exercise equal power despite having 
unequal constituencies. Cf. Roxbury Taxpayers Alli-
ance v. Delaware Cnty. Bd. of Supervisors, 80 F.3d 42, 
49 (2d Cir. 1996) (declining to find a one-person, one-
vote violation because, even though the districts were 
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not equipopulous, the legislators were afforded 
weighted votes in accordance with their respective 
constituency sizes); Thigpen v. Meyers, 231 F. Supp. 
938, 941 (W.D. Wash. 1964) (three-judge court) (order-
ing weighted voting, rather than redistricting, to 
remedy a one-person, one-vote violation). The injury 
alleged in this case is caused by the redistricting 
plans as much as it is by the rules affording all Local 
Delegation members equal power. 

 Likewise, the injury is redressable for purposes 
of standing. It cannot be questioned that a redistrict-
ing remedy by itself could remedy the one-person, 
one-vote violation in at least some Local Delegations. 
Given the tension between the State’s competing one-
person, one-vote obligations vis-á-vis the Local Dele-
gations and the Legislature as a whole (since one 
individual serves in both capacities), redistricting 
alone could probably not, without some additional 
other sort of remedy, eliminate the violation in all 
Local Delegations across the full length of the State. 
But, that fact does not defeat standing. See Massa-
chusetts v. E.P.A., 549 U.S. 497, 526 (2007) (“[The risk 
of global warming causing harm] would be reduced to 
some extent if petitioners received the relief they 
seek.”); Chiles v. United States, 69 F.3d 1094, 1096 
(11th Cir. 1995) (Florida had standing to pursue 
claims that the U.S. Attorney General was unlawfully 
failing to stem the tide of illegal immigration because, 
even though “illegal immigration is dependent on 
many other factors outside the control of the Attorney 
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General,” the court “could offer some relief to Flori-
da”).6 

 Even if the majority is correct that this court 
could not order any of the named defendants to 
remedy the full extent of the one-person, one-vote 
violation across the entirety of the State, that does 
not defeat standing; it is enough that, one, the court’s 
decree would alter legal duties such that the injury 
would be remedied in part (that is, in some Local 
Delegations), and two, “the practical consequences” of 
the decree would be “a significant increase in the 
likelihood that” the injury would be remedied in full 
(that is, in all Local Delegations across the State). 
Utah v. Evans, 536 U.S. 452, 464 (2002) (finding an 
injury redressable even though the President, who 
had ultimate power over whether the injury would 
continue, was not a named defendant and would not 
be bound by any decree issued by the court, but would 
nevertheless likely honor the judiciary’s judgment); 
see also Duke Power Co. v. Carolina Envtl. Study 
Grp., 438 U.S. 59 (1978) (finding an injury redres-
sable when the injury was caused by a third party, 

 
 6 The majority’s argument that “one person, one vote is not 
the sort of injury that can be redressed by partial compliance,” 
ante, at 35-36, forgets that the standing doctrine itself often 
precludes plaintiffs from challenging the full makeup of a 
governmental body and rather limits the legal challenge to 
discrete districts. See, e.g., United States v. Hays, 515 U.S. 737 
(1995). Despite the majority’s dicta without citation to authority, 
there never has been an “all-or-nothing” requirement in redis-
tricting cases. 
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not the defendants against whom the desired decree 
would run, because of the possibility of the third 
party reacting voluntarily to the decree so as to cease 
injurious conduct). If this court were to declare Ala-
bama’s Local Delegations system to violate constitu-
tional requisites, it is substantially likely that State 
officials, even those not formally bound by this court’s 
decree, would take the message to heart, and it is 
plainly apparent that the State could, should it 
desire, eliminate the violation in full through any 
number of procedural devices, whether having 
weighted voting in the Local Delegations, having 
different persons serve in the Local Delegations and 
the Legislature as a whole, or otherwise.7 

 In sum, the vote-dilution injury alleged by the 
plaintiffs is both likely and redressable, and the 
plaintiffs have standing to seek that redress. 

 
C. 

 While the State may currently feel discontent 
over the existing degree of federal judicial involve-
ment in its redistricting, I fear that the majority’s 

 
 7 Indeed, the State has repeatedly argued throughout this 
litigation that the redistricting plans challenged in this case 
were the result of a good-faith attempt at complying with 
principles of law explicated by a three-judge district court in 
Georgia, Larios v. Cox, 300 F. Supp. 2d 1320 (N.D. Ga. 2004) 
(three-judge court). While Alabama was, of course, not bound by 
the Georgia court’s decree, it nevertheless claims to have put 
great effort into honoring it. 
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ripeness and standing analysis may unintentionally 
sentence the State to a quagmire of perpetual litiga-
tion much greater than that occurring now. Suppose 
the plaintiffs wait until after the election to challenge 
the State’s redistricting plans as they relate to the 
Local Delegations (as the majority says they must), 
and the court finds the case to have merit and orders 
remedial redistricting. Because each member of a 
Local Delegation is also a member of the Legislature 
as a whole, the remedial redistricting may then invite 
a claim that, as a result of the attempt at remedying 
the Local Delegations violation, the redistricting 
plans now violate one-person, one-vote in the Legisla-
ture as a whole. If that claim has merit and a second 
round of remedial redistricting is required, the State 
may, once again, be open to a new round of litigation 
over the Local Delegation districts. This may proceed 
ad infinitum until the State succumbs to a drastic 
remedy, replacing the current system with something 
entirely different. In short, I think the law not only 
allows this court to consider at the same time the 
redistricting plans as they relate to the Local Delega-
tions and the Legislature as a whole, but further-
more, sound public policy prefers that this court do so. 

 
III. MERITS 

A. 

 I now turn to the merits. The “one-person, one-
vote” rule under the equal protection clause of the 
Fourteenth Amendment requires that “the vote of any 
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citizen [be] approximately equal in weight to that of 
any other citizen in the State.” Reynolds v. Sims, 377 
U.S. 533, 579 (1964) (holding that the Alabama 
Legislature as a whole must adhere to one-person, 
one-vote). While that principle was at first applied to 
state legislatures, it is now “beyond question” that, 
because “[t]he Equal Protection Clause reaches the 
exercise of state power however manifested, whether 
exercised directly or through subdivisions of the 
State,” the one-person, one-vote rule applies with 
equal force to the State’s subdivisions as well, includ-
ing city, county, and other bodies of local government. 
Avery v. Midland Cnty., 390 U.S. 474, 479-80 (1968); 
see also Bd. of Estimate v. Morris, 489 U.S. 688 
(1989); Hadley v. Junior College Dist., 397 U.S. 50 
(1970). 

 Where the State has, without rational justifica-
tion, through its districting plans or other forms of 
state action, created preferred classes of citizens who 
cast votes of a greater weight than others, the State 
has denied the equal protection of the laws. See 
Reynolds, 377 U.S. at 563 (the “right to vote” of 
“individual voters living in disfavored areas” “is 
simply not the same right to vote as that of those 
living in a favored part of the State”). “The idea that 
one group can be granted greater voting strength 
than another is hostile to the one man, one vote basis 
of our representative government.” Moore v. Ogilvie, 
394 U.S. 814, 819 (1969). 

 Here, Alabama’s Local Delegations system cre-
ates clear differences of voting power among the 
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State’s citizens, and the “discrimination against those 
individual voters living in disfavored areas is easily 
demonstrable mathematically.” Reynolds, 377 U.S. at 
563. The Local Delegations system results in several 
forms of discrimination among Alabamians and the 
legislators elected to serve their interests. 

 The first distinction is between Alabamians of a 
particular county. After discounting the out-of-county 
voters who have no interest in a foreign county’s local 
affairs (but elect members to the county’s Local 
Delegation anyways), there is a difference of voting 
power among any given county’s residents with 
respect to their ability to select members of their own 
Local Delegation. For example, in Jefferson County, 
the most populous county in Alabama, reside approx-
imately 658,000 people. As explained, the Jefferson 
County Local Delegation’s core function, legislating, 
and its lesser functions, such as agency appoint-
ments, relate to a single geographic region’s popula-
tion alone: the 658,000 residents of Jefferson County. 
However, under the challenged redistricting plans, 
those county residents will have dramatically differ-
ent voices in the delegation charged with legislating 
in their interest. The Jefferson County Local Delega-
tion in the House of Representatives will include the 
legislators from 18 districts (HD 14-16, 43-48, 51,  
52, and 54-60). All of those districts will contain 
approximately 45,000 people each. Some of the dis-
tricts, however, will be made up of Jefferson County 
residents exclusively (that is, about 45,000 Jefferson 
County residents per district), while others will 
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include large numbers of people residing in other 
counties as well. One district in the delegation, HD 
43, for example, will include only 200 or so Jefferson 
County residents and about 44,800 neighboring 
Shelby County residents who, as residents of an area 
in which the Jefferson County Local Delegation 
exercises no powers, lack a legitimate interest in the 
delegation’s affairs. It is apparent that, when select-
ing members of the Jefferson County Local Delega-
tion, the 200 Jefferson County voters residing in HD 
43, after discounting the 44,800 disinterested Shelby 
County voters, cast votes of far greater strength than 
do Jefferson County voters residing in any of the 
delegation’s other districts “merely because of where 
they happen to reside” in the county. Reynolds, 377 
U.S. at 563. Those 200 voters exercise the same 
power over county affairs (a single vote on the Local 
Delegation) as do 45,000 others. In short, the Local 
Delegation “give[s] the same number of representa-
tives to unequal numbers of constituents” in the 
county, id. at 563, and that discrimination among 
county residents seeking to influence their county’s 
affairs “is hostile to the one man, one vote basis of our 
representative government.” Moore, 394 U.S. at 819. 

 The second distinction is between legislators. 
Depending on whether a legislator’s district lies 
entirely within a single county or instead crosses 
county lines, the legislator exercises differing powers 
in the Legislature: he has either the ability to serve 
as the “gatekeeper” of local laws for either a single 
county (if his district falls within a single county 
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alone) or multiple counties (if his district touches 
multiple counties). As for Jefferson County, again, 
some of the county’s Local Delegation districts lie 
entirely within the county; the representatives of 
those districts will be able to legislate for Jefferson 
County and no other. By contrast, the representative 
of HD 43 will have equal ability to influence the 
affairs of both Jefferson County and Shelby County, 
even though only about 200 of the legislator’s constit-
uents will live in the former and about 44,800 will 
live in the latter. It is obvious that, in a political body 
like the State Legislature, where horse trading is a 
necessary part of business, affording some members 
greater powers than others is not without conse-
quence. Cf. Bannister v. Davis, 263 F. Supp. 202, 209 
(E.D. La. 1966) (three-judge court) (“[A] representa-
tive does more than simply vote for legislation. He 
[also] exerts personal influence on other representa-
tives. . . .”). The HD 43 representative, who will 
legislate for both Jefferson and Shelby counties, 
simply does not stand on an equal footing with a 
representative empowered to legislate for Jefferson 
County alone; the former is empowered to influence 
legislation affecting the latter’s constituents, but the 
latter lacks a corresponding power. And, of course, 
that power differential is not a result of political 
acumen, but is rather predetermined at the time of 
every election on the basis of nothing more than 
whether the legislator’s district is in a favored or 
disfavored part of the State. 
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 The third distinction is between the Alabamians 
who elect legislators to represent their interests. 
Because of the fact that some legislators are afforded 
greater legislative powers than others, it is, corre-
spondingly, also the case that, within a particular 
area of the State, certain Alabamians may, through 
their representatives, influence the local legislative 
affairs of their neighbors in other counties, although 
those neighbors cannot do the same for them. Cf. Bd. 
of Estimate, 489 U.S. at 698 (“[A] citizen is 
shortchanged if he may vote for only one representa-
tive when citizens in a neighboring district, of equal 
population, vote for two.”). 

 Consider the following example. Jefferson County 
has approximately 658,000 residents and neighboring 
Shelby County has approximately 195,000; together, 
the combined two-county area contains about 853,000 
people. Among those 853,000 people, about 45,000 of 
them, the residents of HD 43, will be able to, through 
their representative, exercise legislative power over 
themselves and all of their neighbors in both counties 
in the area; they will have a voice in the local affairs 
of all 853,000 people. Others, those residing slightly 
further down the road, in a district wholly in Jeffer-
son County, will be able to legislate for about 658,000 
people, the residents of Jefferson County alone. And, 
finally, a third group, those residing in a district 
wholly in Shelby County, will be able to legislate for 
about 195,000 people, the residents of Shelby County 
alone. There is simply no rational justification for the 
State affording the HD 43 voters such an amplified 
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voice, giving them dominion over their neighbors who 
are not similarly empowered. In short, the Local 
Delegations system divides this community of about 
853,000 people into classes, affording the “individual 
voters living in disfavored areas” a “right to vote 
[that] is simply not the same right to vote as that of 
those living in [the] favored [areas].” Reynolds, 377 
U.S. at 563; see also id. at 563-64 (“To say that a vote 
is worth more in one district than in another would 
run counter to our fundamental ideas of democratic 
government.”) (punctuation and citation omitted). 

 Although I have focused on Jefferson County and 
its neighbors, lest I be misunderstood, I emphasize 
here that such discrimination will exist across Ala-
bama. In the challenged redistricting plans, 50 of the 
State’s 67 counties are split among multiple legisla-
tive districts in the State House of Representatives 
and 33 are split in the State Senate, and this is far 
more county splits than had occurred in prior 
redistrictings. What I have described is found in each 
of those places. 

 While the three forms of discrimination already 
discussed are enough to show the constitutional 
infirmity in this case, there is a fourth, closely relat-
ed, reason to think the State’s legislative delegations 
scheme may be unconstitutional. That is, the State 
has given people (say, the HD 43 voters who reside in 
Shelby County) the power to influence a governmen-
tal body that they have no legitimate interest in (say, 
the Jefferson County Local Delegation), thereby 
diluting the votes of the legitimately interested 
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voters. Although the Supreme Court has never direct-
ly addressed the matter, other courts have suggested 
that such circumstances are unconstitutional. E.g., 
Cantwell v. Hudnut, 566 F.2d 30, 36 (7th Cir. 1977) 
(“Although there are no decisions on the point, we 
shall assume the correctness of the District Court’s 
view that a state law allowing strangers to partici-
pate in the vote for representatives to a local legisla-
tive body having general governmental powers over a 
particular territory would offend the equal protection 
rights of the resident voters in that territory.”). 

 Under the law of the Eleventh Circuit Court of 
Appeals, the State unconstitutionally violates the 
rights of voters with legitimate interests in a particu-
lar governmental body when the State extends the 
franchise to other persons lacking a “substantial 
interest.” Sutton v. Escambia Cnty. Bd. of Educ., 809 
F.2d 770, 772 (11th Cir. 1987) (“The test for whether 
the statute is irrational as applied to the particular 
county is whether the city residents have a substan-
tial interest in the operation of the county school 
system. If the city residents do not have a substantial 
interest, then the state must exclude the city resi-
dents from voting.”). Other circuits have come to 
similar conclusions. See Creel v. Freeman, 531 F.2d 
286, 288 (5th Cir. 1976) (same); Duncan v. Coffee 
Cnty., 69 F.3d 88, 94 (6th Cir. 1995) (same); cf. Lock-
lear v. North Carolina State Bd. of Elections, 514 F.2d 
1152 (4th Cir. 1975) (“compelling state interest”). 

 Here, there has been no legitimate (let alone 
“substantial”) interest proffered for Shelby County 
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residents voting for the Jefferson County Local Dele-
gation. (In fact, there is reason to think that residents 
of Shelby County may have adverse interests to those 
of the neighboring Jefferson County.) A quick look at 
the State’s redistricting plans reveals that, across the 
State, residents of numerous counties are authorized, 
through their representatives, to legislate for other, 
neighboring, and, in many cases, even distant, coun-
ties. In the case of HD 16, residents of the rural 
Lamar County, which is on Alabama’s western border 
with Mississippi, may legislate for the distant, com-
paratively urban, Jefferson County, the third county 
to the east, in the middle of the State. In the case of 
HD 68, Conecuh County residents may legislate for 
three-county-away Marengo County. There are too 
many other similar instances to list. (And of course, 
other voters, by contrast, do not extend such reach; in 
the case of HD 86, for example, the voters of Houston 
County may legislate for themselves alone.) It strains 
credulity to imagine that this hodgepodge of authoriz-
ing certain Alabamians to cast votes for “local” (a 
misleading term here) delegations that do not affect 
them and only affect faraway others is justified by 
legitimate state interests. 

 In fact, defendant State Representative Jim 
McClendon, who served on the State’s legislative 
reapportionment committee that drew the redistrict-
ing plans challenged in this case, raised his own 
similar concerns in this regard at one of the commit-
tee’s hearings: “I am now speaking as a representa-
tive of St. Clair County and not a member of this 
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board. . . . I want to get this on the record on behalf of 
my home county. Right now we have six legislators 
from St. Clair County. Five of them do not live in St. 
Clair County. Five of them have a majority of their 
voters in some other counties. That affects accounta-
bility. . . . In St. Clair County, any one of those six 
legislators, whether they live in the county or not, can 
veto any local legislation. . . . [T]hat is not right.” 
Legislative Reapportionment Comm. Hr’g Tr. (Doc. 
No. 30-26) at 7. The irrational scheme for enacting 
local legislation about which McClendon complains 
violates the constitutional rule of Sutton and related 
circuit court decisions. 

 In sum, Alabama has discriminated against 
certain of its citizens as to their opportunity for 
democratic participation merely because of where 
they live in the State and it has done so without any 
rational justification. That discrimination denies 
Alabamians the equal protection of the law. 

 
B. 

 As McClendon acknowledged, Alabama’s scheme 
for enacting local legislation has obvious deleterious 
effects. The plaintiffs in this case allege that the most 
drastic instance of a Local Delegation failing to 
respond to the needs of its citizens can be found in 
Jefferson County. Based on the present record, it is 
impossible to determine whether the allegations 
about Jefferson County have merit, but, in the interest 
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of illustrating what may be at stake in this case, it is 
worth noting the contentions. 

 As the plaintiffs explained it, until recent years, 
Jefferson County collected an “occupational tax” from 
persons who resided outside the county and commut-
ed in for business. The Alabama Supreme Court 
invalidated the tax for reasons unrelated to the issues 
in this case, thereby causing Jefferson County to lose 
a significant source of revenue. See Jefferson Cnty. 
Comm’n v. Edwards, 32 So. 3d 572 (Ala. 2009); Jeffer-
son Cnty. v. Weissman, 69 So. 3d 827 (Ala. 2011). 
Although it was clear that new revenue was needed, 
the county’s Local Delegation, which, of course, 
included legislators whose primary constituencies 
were outside the county, failed to reenact the occupa-
tional tax (in a manner permissible under state law, 
that is) or to provide for any alternative. That failure 
was, as the bankruptcy court would describe it, a 
“major cause” of Jefferson County’s subsequent 
bankruptcy, the largest governmental bankruptcy in 
American history at the time. In re Jefferson Cnty., 
484 B.R. 427, 434 (Bankr. N.D. Ala. 2012) (Bennett, 
J.); see also id. at 436 (“All those who attribute Jeffer-
son County’s bankruptcy case . . . only to conduct and 
actions by the County are ill-informed. The State of 
Alabama and its legislators are a significant, precipi-
tating cause.”). According to a newspaper story in the 
record, a legislator from Shelby County credited 
legislators like herself, representing out-of-county 
interests, with averting reenactment of the occupa-
tional tax: “When you add up those people that  
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represent counties surrounding Jefferson, that’s a lot 
of folks. . . . They don’t want their constituents to 
have to pay an occupational tax for Jefferson County.” 
Barnett Wright, Jefferson County Lawmakers to Meet, 
Try Again for Solution [to] County Financial Crisis, 
The Birmingham News, April 22, 2012 (Doc. No. 35-
4). 

 Whether the Jefferson County bankruptcy could 
have been avoided had the county been governed by a 
system that respected the rule of one-person, one-vote 
cannot be known but, as this court adjudges the 
constitutionality of Alabama’s Local Delegations 
scheme, the possibility should be considered.8 

 

 
 8 Additionally, given the history of racism to some extent 
underlying the Local Delegations system’s roots, see supra, note 
2, and issues with racially discriminatory governance in this 
part of the State in the recent past, see Shelby Cnty. v. Holder, 
___ S. Ct. ___, ___, 2013 WL 3184629, at *34 (June 25, 2013) 
(Ginsburg, J., dissenting) (discussing Dillard v. Crenshaw Cnty., 
748 F. Supp. 819 (M.D. Ala. 1990) (Thompson, J.)), the appear-
ance of the Local Delegation for Jefferson County, a black 
population center, being diluted by interests from Shelby 
County, an overwhelmingly white constituency, is troubling. 
Another county split may be even more questionable. In the case 
of HD 61, which is approximately 80% white, that district 
crosses into Greene County, which is approximately 80% black, 
to capture a mere 12 people. The effect is, a majority-white 
constituency can exercise a veto over a majority-black county’s 
residents’ wishes, all because a mere 12 people were placed in 
one district rather than another. Whether these circumstances 
are evidence of race discrimination, however, is a question for 
this court for another day. 
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C. 

 For the foregoing reasons, I believe that Ala-
bama’s Local Delegations scheme, which irrationally 
empowers certain of the State’s citizens to the disad-
vantage of others, violates the equal protection 
clause. The majority, however, in its alternative 
holding on the merits, erroneously decides otherwise 
because, as the majority explains it, the Local Delega-
tions do not exercise “governmental functions.” 

 
1. 

 Like the majority, I begin my analysis regarding 
“governmental functions” with Hadley v. Junior 
College Dist., 397 U.S. 50 (1970). Hadley was decided 
in 1970, six years after Reynolds, which, for the first 
time, applied the one-person, one-vote rule to a state 
legislature. During the intervening six years between 
Hadley and Reynolds, there was uncertainty in the 
lower courts regarding the sorts of state governmen-
tal bodies besides legislatures, if any, to which the 
one-person, one-vote rule applied. For example, some 
courts distinguished between “legislative” and “ad-
ministrative” bodies, assuming that the rule applied 
to the former but not the latter. See, e.g., Hyden v. 
Baker, 286 F. Supp. 475, 483 n.13 (M.D. Tenn. 1968) 
(three-judge court) (collecting cases). 

 In Hadley, the Court, addressing this confusion, 
repudiated distinctions based on the nature of a 
governmental body’s functions, repeatedly eschewing 
the distinctions that were proposed to limit application 
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of the one-person, one-vote rule: “When a court is 
asked to decide whether a State is required by the 
Constitution to give each qualified voter the same 
power in an election open to all, there is no discerni-
ble, valid reason why constitutional distinctions 
should be drawn on the basis of the purpose of the 
election. . . . While there are differences in the powers 
of different officials, the crucial consideration is the 
right of each qualified voter to participate on an equal 
footing in the election process.” 397 U.S. at 54-55. The 
Court declined to recognize a distinction based on the 
“importance” of the governmental body. Id. at 55. It 
also declined to recognize a distinction based on 
whether governmental bodies exercised “legislative” 
or “administrative” functions. Id. at 55-56. 

 Immediately after having rejected these possible 
narrowing principles on the application of the one-
person, one-vote rule, the Court announced its hold-
ing in the very next sentence: 

“We therefore hold today that as a general 
rule, whenever a state or local government 
decides to select persons by popular election 
to perform governmental functions, the 
Equal Protection Clause of the Fourteenth 
Amendment requires that each qualified vot-
er must be given an equal opportunity to 
participate in that election, and when mem-
bers of an elected body are chosen from sepa-
rate districts, each district must be 
established on a basis that will insure, as  
far as is practicable, that equal numbers of 
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voters can vote for proportionally equal 
numbers of officials.” 

Id. at 56. 

 This holding contains two essential teachings. 
The equal protection clause reaches “an elected body,” 
first, whose “members . . . are chosen from separate 
districts” and, second, which performs a “government 
function.” If these two factors are present, the “dis-
trict[s] must be established on the basis that will 
insure, as far as is practicable, that equal numbers of 
voters can vote for proportionally equal numbers of 
officials,” or to put it more succinctly, the one-person, 
one-vote rule applies. 

 As to the first teaching, the Court is essentially 
saying that the clause reaches multi-member bodies 
whose members are elected from separate districts. 
This, to me, is the quintessential entity to which the 
one-person, one-vote rule should apply. It should be 
emphasized that, Hadley’s language is quite narrowly 
confined to those circumstances where “a state or 
local government decides to select persons by popular 
election” to serve in the governmental body at issue 
(and, within that category, “when members of [a 
governmental] body are [elected] from separate 
districts”). Id. at 56. Excluded from the rule would, 
therefore, be appointed officials, for they are not 
elected, and legislative, executive, and administrative 
committees and other intra-structural bodies, for 
officials are not elected to those bodies (although they 
may nevertheless be elected to a different body, i.e., 
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the legislature itself, and then “appointed,” in a 
sense, to the other, i.e., the legislative committee).9 
See Sailors v. Bd. of Educ., 387 U.S. 105 (1967) (one-
person, one-vote rule does not apply to appointed 
officials). 

 As to the second teaching, that the Court used 
the word “governmental,” a word that literally reach-
es all aspects of what the government does, to modify 
the word “functions” reflects that the court was 
emphasizing that the former word should be broaden-
ing rather than narrowing. This makes sense since, 
as the Court indicates, the nature of the bodies’ 
functions is not the decisive factor, but rather, it is 
the structure of the means of selecting the body (that 
is, that members are selected by voters) that deter-
mines whether the requirements of one-person, one-
vote are triggered. If the entity is a multi-member 

 
 9 The majority says that it “see[s] no logical distinction 
between the manner in which local delegations are created and 
the manner in which all legislative committees are created” 
because the members of both “are all appointed in the same 
organizational session that occurs each quadrennium.” Ante, at 
61. The difference is obvious: even assuming that committee and 
Local Delegation “appointments” happen at the same time, the 
Local Delegations system assigns legislators to delegations 
“automatically” on the basis of geography, versus the committee 
system, in which legislators are appointed to committees based 
on political acumen. As for committees, even though not every 
legislator will ultimately serve on, say, the agriculture commit-
tee, all legislators have the opportunity to seek to do so. In turn, 
all voters have the equal opportunity to influence the business of 
the agriculture committee. 
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body whose members are elected from separate 
districts, it makes no difference whether its functions 
are administrative, executive, legislative or whatever, 
as long as they are governmental. The Court could 
have used a more limiting modifier, such as by requir-
ing “important,” “plenary,” or “final” functions, but it 
did not. See Hadley, 397 U.S. at 60 (Harlan, J., dis-
senting) (“[This] case forebodes, if indeed it does not 
decide, that the [one-person, one-vote] rule is to be 
applied to every elective public body, no matter what 
its nature.”); Twp. of Marlboro v. Bd. of Educ., 992 
F. Supp. 756 (D.N.J. 1998) (Wolin, J.) (“In essence, the 
Supreme Court held [in Hadley] that all elections 
must comply with the ‘one person, one vote’ princi-
ple.”).10 The Court imposed no such limiting modifier, 
instead concluding simply that, “[w]hile there are 
differences in the powers of different officials,” “there 
is no discernible, valid reason why constitutional 
distinctions should be drawn on [that] basis.” Hadley, 
397 U.S. at 55-56. 

 
 10 In Chief Justice Burger’s dissenting opinion criticizing 
the majority’s holding, the Chief Justice restated the holding 
with a notable omission as follows: “ ‘[A] general rule, (that) 
whenever a state or local government decides to select persons 
by popular election * * * ,’ the Constitution commands that each 
qualified voter must be given a vote which is equally weighted 
with the votes cast by all other electors.” Hadley, 397 U.S. at 70 
(Burger, C.J., dissenting). Apparently, the Chief Justice thought 
the “governmental functions” language was not important 
enough to warrant repeating. 
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 If Hadley itself is not enough to show that the 
one-person, one-vote rule is broadly applicable to 
multimember bodies whose members are elected from 
separate districts, additional Supreme Court deci-
sions should bolster that conclusion. The first case is 
Board of Estimate v. Morris, 489 U.S. 688 (1989), 
where the Court held that the New York City “Board 
of Estimate” was subject to one-person, one-vote. 
There, the Court discussed a broad array of the 
board’s functions, but it did so only insofar as those 
functions were relevant in determining that the board 
did, in fact, have some sort of “sufficient impact 
throughout the district” to invoke the requirements of 
one-person, one-vote. Id. at 696 (quoting Hadley, 397 
U.S. at 54). 

 Importantly, in a footnote in the Court’s opinion, 
the Court, quoting from a party submission, listed the 
board’s functions, dividing them between plenary 
functions that the board handled “exclusively” and 
non-plenary functions that the board handled “in 
conjunction with the New York City Council.” Id. at 
694 n.4. In the opinion’s body text to which that 
footnote was appended, the Court, referring to these 
functions, stated simply that, “New York law assigns 
to the board a significant range of functions common 
to municipal governments.” Id. at 694. Again, the 
Court here had the opportunity to draw a distinction 
of constitutional significance based on the nature of 
those functions, but the Court did not do so. More-
over, in deciding that the board’s functions were 
“governmental” ones invoking the one-person, one-vote 
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rule, the Court did attach “major significance” to one 
of the board’s non-plenary powers in particular: that 
is, that “the board shares legislative functions with 
the city council with respect to modifying and approv-
ing the city’s capital and expense budgets.” Id. at 696. 
The board “recommend[ed]” a budget, but did not 
have plenary authority to enact its recommendation; 
rather, “[a]pproval or modification of the proposed 
budget require[d] agreement between the board and 
the city council.” Id. at 694 n.4, 696. 

 In short, Board of Estimate reflects that, as for 
the nature of a governmental body’s functions, the 
relevant inquiry for determining whether those 
functions invoke the one-person, one-vote rule is 
whether those functions cause the body to have some 
sort of impact in the geographic area it serves,  
whatever that impact may be, and, furthermore, even 
non-plenary legislative functions may be highly 
significant in causing such an impact. So long as the 
threshold “impact” requirement is met, courts should 
not second guess whether, given the nature of the 
body’s functions, the effect of the impact is felt strong-
ly enough to warrant equal voting requirements. See 
also Hadley, 397 U.S. at 55 (“If the purpose of a 
particular election were to be the determining factor 
in deciding whether voters are entitled to equal 
voting power, courts would be faced with the difficult 
job of distinguishing between various elections. We 
cannot readily perceive judicially manageable stand-
ards to aid in such a task. . . . If there is any way of 
determining the importance of choosing a particular 
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governmental official, we think the decision of a State 
to select that official by popular vote is a strong 
enough indication that the choice is an important 
one.”). 

 In all its years of adjudicating one-person, one-
vote cases since these decisions, the Supreme Court 
has recognized a single limitation on the one-person, 
one-vote rule’s application to multi-member bodies 
whose members are elected from separate districts, 
the so-called “special-purpose” exception. The special-
purpose exception was first invoked as a possibility in 
Avery, the first Court decision to apply the one-
person, one-vote rule to a local governance body: 
“Were the Commissioners Court a special-purpose 
unit of government assigned the performance of 
functions affecting definable groups of constituents 
more than other constituents, we would have to 
confront the question whether such a body may be 
apportioned in ways which give greater influence to 
the citizens most affected by the organization’s func-
tions.” 390 U.S. at 483-84. Next, in Hadley, after 
announcing the general rule that the one-person, one-
vote rule applies to all elected officials that “perform 
governmental functions” in defined geographic areas, 
the Court revisited the possibility although, again, 
did not apply it: “It is of course possible that there 
might be some case in which a State elects certain 
functionaries whose duties are so far removed from 
normal governmental activities and so disproportion-
ately affect different groups that a popular election in 
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compliance with Reynolds [ ]  might not be required.” 
397 U.S. at 56. 

 The exception, as described in those cases, is 
common sense. Although place of residence within a 
State is an irrational basis for discriminating as to 
voting power when electing members of the statewide 
legislature, a body charged with duties impacting all 
of the State’s citizens, Reynolds, 377 U.S. at 563, the 
special-purpose exception simply recognizes that, in 
other cases, where a governmental body’s more 
narrow functions (that is, not “typical” governmental 
functions) disproportionately affect some citizens to a 
greater extent than others, it is entirely rational, 
perhaps even sensible, that those citizens dispropor-
tionately impacted exercise correspondingly dispro-
portionate voting power in electing the members of 
that body. 

 The first of three Supreme Court cases to actual-
ly apply the exception was Salyer Land Co. v. Tulare 
Lake Basin Water Storage Dist., 410 U.S. 719 (1973). 
There, the Court concluded that, because the opera-
tions of a California “water storage district,” distrib-
uting water and charging for it according to land 
ownership, affected citizens to varying degrees ac-
cording to the amount of land they owned, the State 
may constitutionally weigh its citizens’ votes accord-
ingly to allow those most affected to have the loudest 
voice when electing members of the body. Id. at 729-
30; see also Ball v. James, 451 U.S. 355, 362 (1981) 
(“[T]he question in this case [is] whether the purpose 
of the [governmental body at issue] is sufficiently 
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specialized and narrow and whether its activities 
bear on landowners so disproportionately as to dis-
tinguish the [body] from those public entities whose 
more general governmental functions demand appli-
cation of the Reynolds principle.”); Associated Enters., 
Inc. v. Toltec Watershed Improvement Dist., 410 U.S. 
743, 744 (1973) (similar). 

 Years later, in Quinn v. Millsap, 491 U.S. 95 
(1989), rev’g 757 S.W.2d 591 (Mo. 1988), the Court 
revisited these special-purpose cases (albeit not in the 
context of one-person, one-vote). There, the Court 
reversed a Missouri state-court decision holding that 
the Missouri “Board of Freeholders” may constitu-
tionally limit its membership to landowners. The 
state court, relying on the three special-purpose 
cases, read those decisions to stand for the principle 
that the equal protection clause applied to the board 
only if it had “general governmental powers.” 757 
S.W.2d at 594-95 (citing Salyer, Associated Enters., 
Inc., and Ball). The board did not have such “general 
governmental powers,” the state court held, because 
“[t]he Board of Freeholders serves only to recommend 
a plan of reorganization to the voters of St. Louis City 
and St. Louis County.” Id. at 595. It could not, by 
itself, implement such a plan; therefore, the state 
court concluded, “the Equal Protection Clause [had] 
no relevancy.” Id. 

 The Supreme Court reversed because the state 
court’s “ruling reflect[ed] a significant misreading of 
our precedents.” Quinn, 491 U.S. at 96. The Court 
explained, “In holding the board of freeholders  
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exempt from the constraints of the Equal Protection 
Clause, the Missouri Supreme Court [ ]  relied [in 
part] on the fact that the Board of Freeholders serves 
only to recommend a plan of reorganization to the 
voters of St. Louis City and St. Louis County and 
does not enact any laws of its own. But this fact 
cannot immunize the board of freeholders from equal 
protection scrutiny”; the special-purpose cases “do not 
support that conclusion.” Id. at 104-05 (punctuation 
omitted). Rather, in each of those special-purpose 
cases, “the Court expressly applied equal protection 
analysis and concluded that the voting qualifications 
at issue passed constitutional scrutiny.” Id. at 105. In 
short, regardless of whether a governmental body 
“enact[s] laws directly” or merely “recommends a 
proposal,” that distinction does not allow the body to 
escape the ordinary equal-protection scrutiny, and the 
Court’s special-purpose exception jurisprudence does 
not provide otherwise. 

 In sum, these decisions, read together, create the 
following framework. As an initial matter, the Four-
teenth Amendment’s equal protection clause reaches 
all governmental bodies regardless of what functions 
those bodies exercise or what purposes they serve 
(Quinn). Because all governmental bodies (state or 
local) are subject to equal-protection requirements, 
those bodies consisting of multiple members each 
elected from a discrete geographical district are 
subject to the one-person, one-vote rule (e.g., Reyn-
olds, Hadley), unless there is a rational basis war-
ranting otherwise (Salyer, Associated Enterprises, and 
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Ball). If the body has a meaningful impact through-
out the geographic region it serves, affording unequal 
votes on the basis of where within the region the 
voters happen to reside is irrational (e.g., Reynolds, 
Hadley). That is true regardless of whether the body 
is important, whether its functions are best charac-
terized as administrative, legislative, or otherwise 
(Hadley), or whether its powers are plenary or are 
instead limited by some manner of checks and bal-
ances (Board of Estimate). Simply stated, so long as a 
governmental body is popularly elected in a defined 
geographic region and has some sort of meaningful 
presence across that region, it is subject to one-
person, one-vote. In general, almost all governmental 
multimember bodies whose members are elected from 
separate districts will meet that description because, 
in a democratic system like ours, where government 
is expected to respond to the people, it is a rare 
occasion when politicians are elected to do nothing. 
Cf. Hadley, 397 U.S. at 55 (“[I]n our country popular 
election has traditionally been the method followed 
when government by the people is most desired.”). 

 The Supreme Court has recognized only these 
circumstances when it is rational, and thus constitu-
tional, to give voters unequal votes: they are when 
the governmental body at issue does not sufficiently 
impact all persons in its defined geographic region, 
but, on the contrary, serves a narrow purpose that, 
one, affects only some and not others, or two, affects 
all, albeit disproportionately, and persons have recog-
nizably different stakes in the governmental body 
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than others. See Salyer, 410 U.S. at 736-37 (only 
landowners, not non-landowners, had stake in water 
district because there was “no way that the economic 
burden of district operations [could] fall on residents 
qua residents, and the operations of the district 
primarily affect[ed] the land within [the district] 
boundaries”); Associated Enters., Inc., 410 U.S. at 745 
(“landowners [were] primarily burdened and benefit-
ted by the establishment and operation of watershed 
district” and thus, the “State could rationally” “condi-
tion the vote accordingly”); Ball, 451 U.S. at 370 
(while water district had some impact on non-
landowners denied the franchise, the voting scheme 
was nevertheless constitutional because landowners, 
who had the franchise, had disproportionately high 
stakes in the body as they “[were] the only [persons] 
whose lands [were] subject to liens to secure [ ]  
bonds,” were the only residents “subject to the . . . 
taxing power of the [body],” and “[were] the only 
residents who ha[d] ever committed capital to the 
[body] through stock assessments”). In those cases, it 
is rational to preclude from the franchise those not 
affected by the body or to otherwise tie the franchise 
to the degree to which persons are affected. There, 
the persons not affected cannot contend that they are 
being refused representation that should be fairly 
expected under principles of democratic governance. 
Whenever a governmental body that is popularly 
elected in a defined geographic area seeks to avoid 
the mandate of one-person, one-vote, the sole inquiry 
before the court is whether the body has such a 
narrow purpose and disproportionate effect and, if so, 
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whether the voting scheme is rationally related to 
those circumstances. All other inquiries are without 
matter. See Ball, 451 U.S. at 377 (White, J., dissent-
ing) (“[N]othing in Salyer changed the relevant con-
stitutional inquiry. Rather, the Court held the 
Reynolds-Avery[ ]  line of cases inapplicable to the 
water district because of its ‘special limited purpose’ 
and the disproportionate effect of its activities on 
landowners as a group.”) (emphasis in original). 

 Therefore, the initial critical question here is 
whether Alabama’s Local Delegations are multi-
member bodies whose members are elected from 
separate districts. That the answer to this question is 
yes is dictated not only by the facts in this case but 
also by Eleventh Circuit precedent. As stated, when 
Alabamians cast a vote for a single legislative repre-
sentative, they are actually electing one official who 
will serve in two capacities tied to the geographic 
locations from which they are elected: for one, the 
legislator will represent a particular district in the 
State Legislature as a whole, and, second, the legisla-
tor, depending on the location of the district, will 
become a member of one or more Local Delegations. 
That one legislator is elected to two offices is of no 
consequence. See Morris v. Bd. of Estimate, 707 F.2d 
686, 689 (2d Cir. 1983) (“We are impelled to the 
realistic recognition that a citizen entering the voting 
booth chooses at one and the same time a member of 
the Board of Supervisors and his town supervisor.” 
“The mere fact that board members may be character-
ized as ‘delegates’ and perform functions in addition to 
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their duties on the board, does not provide a mean-
ingful distinction.”) (punctuation and citation omit-
ted), aff ’d, 489 U.S. 688, 694 (1989) (“All eight 
officials become members as a matter of law upon 
their various elections.”). Likewise, that the Local 
Delegations are mostly not maintained through 
written law is also without consequence. See Nash-
ville, C. & St. L. Ry. v. Browning, 310 U.S. 362, 369 
(1940) (“It would be a narrow conception of jurispru-
dence to confine the notion of ‘laws’ to what is found 
written on the statute books, and to disregard the 
gloss which life has written upon it. Settled state 
practice . . . can establish what is state law. The equal 
protection clause did not write an empty formalism 
into the Constitution. Deeply embedded traditional 
ways of carrying out state policy . . . are often tougher 
and truer law than the dead words of the written 
text.”); Adickes v. S. H. Kress & Co., 398 U.S. 144, 168 
(1970) (similar). 

 Moreover, Eleventh Circuit precedent addressing 
a Local Delegations scheme virtually identical to 
Alabama’s likewise concluded that the delegations 
were multi-member bodies elected from separate 
districts. See DeJulio v. Georgia, 290 F.3d 1291, 1295 
(11th Cir.) (holding that, with respect to Georgia’s 
Local Delegations, Hadley’s requirement that officials 
be “elected” is “clearly satisfied” because, “[w]hen 
public officials become members of [the delegations] 
simply by virtue of their popular election to the 
legislature, they are deemed popularly elected [to the 
delegations] for the purposes of the one person, one 
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vote requirement”) (punctuation and citation omit-
ted), cert. denied, 537 U.S. 948 (2002). 

 Thus, Alabama’s Local Delegations are on a par 
with all other Alabama elected multi-member bodies, 
such as city governments, county commissions, school 
boards, regulatory boards, etc. whose members are 
elected from separate districts. And, it is quite clear 
that the delegations’ powers that they have a mean-
ingful and significant impact throughout the counties 
they serve. The second question is whether to treat 
the Local Delegations, multi-member bodies whose 
members are elected from separate districts, differ-
ently from other similar bodies. Absent some special 
circumstances justifying the refusal to afford equal 
voting power, Supreme Court precedent says no, and 
there are no such special circumstances with regard 
to Local Delegations – or, at least, Alabama has not 
articulated any. 

 In stark contrast to that legal framework, the 
majority today decides that Alabama’s Local Delega-
tions are not subject to the one-person, one-vote rule 
because they do not perform “the kind of governmen-
tal functions” that invoke the rule. Ante, at 49. Sever-
al paragraphs, in particular, in the majority’s opinion 
demonstrate best the flaw in its reasoning. The first 
paragraph reads in part: 

“The local delegations in Alabama do not ex-
ercise general governmental powers or func-
tions of the kind that the Supreme Court has 
identified as necessary to invoke the re-
quirement of one person, one vote. . . . [L]ocal 
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delegations cannot enact laws for the coun-
ties. Local legislation must be passed by a 
majority of the legislature and signed by the 
governor, or passed by a majority of the legis-
lature over a governor’s veto.” 

Ante, at 53-54 (citations omitted). However, neither of 
the houses of the Alabama Legislature, acting alone, 
has these powers either. Each house alone, without 
approval from the other house, “cannot enact laws”; 
rather, laws “must be passed by a majority of the 
legislature [of both houses] and signed by the gover-
nor, or passed by a majority of the legislature [of both 
houses] over a governor’s veto.” In short, the State 
House of Representatives, the State Senate, and the 
Governor each play a role in the legislating process 
and none, acting alone, can “enact laws.” And yet, 
elections for each of these are subject to the require-
ments of voter equality. 

 The majority goes on the say that: 

“[L]ocal delegations cannot enact laws for the 
counties. . . . Although the practice of local 
courtesy makes it likely that local legislation 
recommended by the local delegations will be 
passed by the Alabama Legislature, that 
likelihood depends entirely on the will of the 
whole body, which need not continue or hon-
or the practice of local courtesy. Because . . . 
the power of lawmaking is reserved to the 
legislature as a whole, we cannot conclude 
that local delegations perform important 
governmental functions that are general 
enough and with sufficient impact to justify 
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the extension of Reynolds to the election of 
local delegations.” 

Ante, at 53-54 (punctuation and citation). However, 
this language misses the point for two reasons. First, 
when the plaintiffs talk about a practice that is never 
breached, it is not the local courtesy rule (which 
comes into play after proposed legislation makes it 
out of the Local Delegation) that is at issue but rather 
the gatekeeper function (which allows or prohibits 
local legislation from emerging from the Local Dele-
gations to be considered by the Legislature). But, 
second, and most importantly, it is not the nature of 
the governmental function alone that triggers the 
application of the one-person, one-vote rule, but 
rather it is, as discussed, the electoral structure. 

 The majority seems to suggest that, given that 
passage of local legislation requires at least two steps, 
initial approval by the delegation and then subse-
quent approval by the full legislature, so long as the 
second step satisfies the mandate of voter equality, 
then there is no harm caused by any inequality at the 
first step. See ante, at 62 (“The Equal Protection 
Clause is satisfied by the apportionment of the legis-
lature in accordance with the requirement of one 
person, one vote. Instrastructural bodies, [including] 
local delegations, need not satisfy the same require-
ment.”). Put another way, even if there is inequality 
in the delegations, whatever harm that inequality 
causes is remedied at the second step, in the properly 
apportioned Legislature as a whole. That argument  
is without merit. As I have described, the Local 
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Delegations are the sole bodies charged with begin-
ning the local legislating process. If the delegations 
do not send a bill proposing a local law to the Legisla-
ture as a whole, the desired law will never be enact-
ed.11 As such, the harm caused by the inequality in 
the delegations has an obvious continuing effect that 
is not remedied in the legislature as a whole. See 
Baker v. Reg’l High Sch. Dist. No. 5, 520 F.2d 799, 802 
(2d Cir. 1975) (“While [the board’s decision to borrow 
money] must be [subsequently] approved by the 
voters of the regional district in a referendum, it is or 
should be clear that this does not substantially un-
dercut the significance of the boards’ function. . . . 
While the voters have the final word, what they ratify 
or disapprove can be only what the board decides to 
present to them.”); cf. Avery, 390 U.S. at 481 (“That 
the state legislature may itself be properly appor-
tioned does not exempt subdivisions from the Four-
teenth Amendment.”). 

 
 11 The majority repeatedly uses the word “recommend” to 
describe the legislative function of the delegations. See, e.g., 
ante, at 53 (“As a matter of courtesy, local delegations review 
and recommend local legislation to the Alabama Legislature as a 
whole.”). It should be emphasized here that use of the word 
“recommend” can be misleading insofar as it may imply that the 
Legislature itself is in the business of independently drafting 
local laws and the delegations merely suggest proposals for the 
legislature to consider. But that is not the case. The Local 
Delegations are the sole bodies charged with beginning the local 
legislating process. If a delegation does not propose a desired 
local law, the Legislature will never enact it. 



App. 120 

 The next paragraph of the majority’s opinion 
with which I find fault is as follows: 

“[I]n Ball, the Court said more than in either 
Salyer or Associated Enterprises. The Court 
explained that the water district in Ball ‘did 
not exercise the sort of governmental powers 
that invoke the strict demands of Reynolds.’ 
And the Court reasoned, in the alternative, 
that, . . . ‘as in Salyer, the nominal public 
character of the entity could not transform it 
into the type of governmental body for which 
the Fourteenth Amendment demands a one-
person, one-vote system of election.’ ” 

Ante, at 52 (punctuation and citations omitted). In 
Ball, like the earlier special-purpose cases, while the 
Supreme Court did address the governmental body’s 
functions, it did so for the purpose of explaining why 
it was reasonable and thus constitutional for the 
weight of voters’ votes to differ. As I described earlier 
in my discussion of Ball and the other special-purpose 
cases, the central issue is still voters and whether 
their votes are equal, and, if not, whether that ine-
quality is rationally justified. The critical determina-
tion in Ball was not just that the body exercised 
functions that were, in certain respects, more limited 
than other bodies, but rather that, those narrow 
functions had a disproportionate effect. See Ball, 451 
U.S. at 362 (“[T]he question in this case [is] whether 
the purpose of the [body] is sufficiently specialized 
and narrow and whether its activities bear on land-
owners so disproportionately as to distinguish [it] 
from those public entities whose more general  
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governmental functions demand application of the 
Reynolds principle.”) (emphasis added); see also id. at 
377 (White, J., dissenting) (“[T]he relevant constitu-
tional inquiry [is whether the body has a] ‘special 
limited purpose and [ ]  disproportionate effect.”) 
(emphasis in original). Ball did not create some sort 
of freestanding and freewheeling “governmental 
functions” limitation divorced from the reason for 
which those functions are relevant. Such a restricted 
view of the reach of the one-person, one-vote rule is, 
as I have already explained, wholly inconsistent with 
the Supreme Court’s jurisprudence. 

 Indeed, the Local Delegations scheme before this 
court does the precise opposite of that which the 
special-purpose cases like Ball allow: In special-
purpose cases, the State affords unequal voting power 
because doing so allows people uniquely affected by 
government operations to have greater influence over 
those operations; but, here, Alabama has taken a 
class of citizens uniquely affected by a governmental 
body’s operations (the residents of a particular county 
with respect to their county’s Local Delegation) and 
has, through extending the franchise to entirely 
disinterested citizens (those in other, sometimes far 
away, counties), diluted their influence such that it is 
lesser than it otherwise would be. In other words, the 
majority’s reasoning imposes an exception to the one-
person, one-vote rule’s application to geographically 
elected bodies that is precisely the opposite of the 
single exception the Supreme Court has recognized. 
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 While purporting to rely on Ball and other cases, 
the majority states conclusorily that the limited 
legislative functions of Alabama’s Local Delegations 
are not “the kind of governmental functions” that 
invoke the one-person, one-vote rule, ante, at 49, but 
the majority offers entirely no principled basis for 
determining what “kind” of functions are the right 
kind. Instead of offering a principle of some sort that 
can be applied in later cases, the majority rattles off a 
series of good and bad functions with no apparent 
unifying principles at play: for unexplained reasons, 
“administer[ing] a school system,” “provid[ing][ ]  
police, fire, [and other services],” and “impos[ing] ad 
valorem property taxes or sales taxes,” are all the 
right kind, but “provi[ding] [ ]  electricity” is the 
wrong kind. Ante, at 52-53. For reasons I am at a loss 
at understanding, the majority seems to think that 
Alabama’s Local Delegations’ county-law-gatekeeping 
function is more akin to that wrong kind of function 
than it is to the right kinds of functions. The majori-
ty’s inability to articulate any sort of principled basis 
for its reasoning is unsurprising since, as the Su-
preme Court has said, “judicially manageable stan-
dards” for “distinguishing between [the purposes of] 
various elections” are not “readily perceiv[able].” 
Hadley, 397 U.S. at 55; see also id. (refusing to distin-
guish between “legislative” and “administrative” 
functions because requiring lower courts to do so 
“would leave courts with an equally unmanageable 
principle since governmental activities cannot easily 
be classified in the neat categories favored by civics 
texts”) (punctuation and citation omitted). To the 
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extent that the majority seems to think that it has 
found such a judicially manageable standard in this 
regard, it should say what it is. 

 And furthermore, the majority’s reasoning that 
Local Delegations “exercise no general regulatory 
powers over counties,” ante, at 53, overlooks the 
numerous statutes allowing Local Delegations to 
appoint the officials who do. If “administer[ing] a 
school system” is the right kind of function, as the 
majority says it is, ante, at 52, it is relevant that the 
Franklin County Local Delegation appoints an official 
to the board of education which does just that. See 
1975 Ala. Code. § 45-30-101.01. If “impos[ing] ad 
valorem property taxes or sales taxes” is the right 
kind of function, ante, at 53, it is relevant that the 
Etowah County Local Delegation appoints the mem-
bers of an agency that “receive[s] and administer[s] 
[certain] tax proceeds” and “issue[s] bonds, secure[s] 
financing, and retire[s] debt.” See 1975 Ala. Code. 
§ 45-28-244.01(d). If “the power to administer sanita-
tion [and] health [ ]  services” is the right kind of 
function, ante, at 53, it is relevant that the Calhoun 
County Local Delegation appoints members of the 
water and sewer board. See 1975 Ala. Code. § 45-8A-
24; Ala. Const. amend. 677. The list goes on. 

 Next, the majority turns to a series of state court 
and lower federal court opinions that it contends 
“have concluded that state and local government 
officials do not exercise government functions of the 
sort that trigger the requirement of one person,  
one vote for their elections when the officials only 
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recommend action to voters or to another governmen-
tal body that is apportioned in compliance with the 
requirement of one person, one vote.” Ante, at 55. But 
those decisions do not lend the majority the support it 
believes. 

 For one, the majority cites a Second Circuit Court 
of Appeals decision, Kessler v. Grand Cent. Dist. 
Mgmt. Ass’n, 158 F.3d 92 (2d Cir. 1998). This case, 
however, applies the special-purpose exception. Thus, 
for the same reasons already explained, Kessler, like 
Ball and the other special-purpose cases, does not 
support the majority’s reasoning; it highlights its 
wrongfulness. Moreover, the Kessler court even cited 
approvingly the Second Circuit’s earlier Baker deci-
sion, a case rejecting expressly the reasoning the 
majority adopts today. See Kessler, 158 F.3d at 103 
(citing Baker, 520 F.2d at 802, and stating that, there, 
the circuit court “concluded that [the one-person, one-
vote] rule applied to elections for a regional school 
board that had ‘the exclusive power to initiate and 
propose’ expenditures and borrowing”). Much like the 
governmental body the Baker court decided was 
subject to one-person, one-vote, Alabama’s Local 
Delegations have the “exclusive power to initiate and 
propose” certain governmental action (in Baker, 
borrowing money, here, enacting local laws). In sum, 
Kessler in no way supports the majority.12 

 
 12 As for the second opinion from the Second Circuit the 
majority cites, Educ./Instruccion, Inc. v. Moore, 503 F.2d 1187 

(Continued on following page) 
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 Next, the majority points to Polk Cnty. Bd. of 
Sup’rs v. Polk Commonwealth Charter Comm’n, 522 
N.W.2d 783 (Iowa 1994). What the majority does not 
say, however, is that that case, in adopting reasoning 
like the majority’s, relied on the overturned Missouri 
state-court decision in Quinn v. Millsap: “Like the 
Board of Freeholders in [Quinn v. Millsap], the 
Mayors’ Commission does not exercise general gov-
ernmental powers” because “its purpose is to collate 
information [and] mak[e] a recommendation to [an-
other body].” Polk Cnty. Bd. of Sup’rs, 522 N.W.2d at 
790. That case, in short, did nothing but perpetuate 
bad law that the majority seeks to revive, closing its 
eyes to the fact that the Supreme Court has already 
spoken. 

 Lastly, it must be conceded that the majority has 
indeed found two cases with reasoning similar to its 
own. In Driskell v. Edwards, 413 F. Supp. 974 (W.D. 
La.) (three-judge court), aff ’d mem., 425 U.S. 956 
(1976), the district court concluded that the makeup 
of Louisiana’s state constitutional convention was not 
subject to one-person, one-vote, reasoning that, since 

 
(2d Cir. 1974), there, the circuit’s opinion is so terse, it is difficult 
to discern what were the functions of the governmental body at 
issue. But if I read the case properly, it seems that the body’s 
sole duties were to propose non-binding recommendations 
wholly without legal effect, which is obviously distinguishable 
from Alabama’s Local Delegations. See supra, note 11. In any 
event, both Baker and Kessler were decided after that case, so 
surely those decisions are better indicators of the circuit’s 
current thinking. 
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the convention’s proposed revised constitution would 
not be enacted until ratified by the voters, the rule 
did not apply. See id. at 977-78. For the reasons I 
have explained at length, I think that the district 
court’s reasoning there, like the majority’s today, is 
inconsistent with the present body of Supreme Court 
jurisprudence. Moreover, “summary affirmances have 
considerably less precedential value than an opinion 
on the merits. . . . [U]pon fuller consideration of an 
issue under plenary review, the Court has not hesi-
tated to discard a rule which a line of summary 
affirmances may appear to have established.” Illinois 
State Bd. of Elections v. Socialist Workers Party, 440 
U.S. 173, 180-81 (1979) (punctuation and citations 
omitted). And finally, the majority cites McMillan v. 
Love, 842 A.2d 790 (Md. 2004), which, in reasoning 
similarly to the majority, relied on the Eleventh 
Circuit Court of Appeals decision in DeJulio v. Geor-
gia, 290 F.3d 1291 (11th Cir. 2002), the same decision 
from which this court draws its analysis and which I 
contend below is, like the majority’s reasoning today, 
erroneous. 

 
2. 

 The majority also faults the plaintiffs for 
“fail[ing] to identify the constitutional standard that 
we should employ to adjudicate [the] claim under the 
Equal Protection Clause.” Ante, at 38. The standard 
for adjudicating the one-person, one-vote rule is far 
from unresolved: “[E]very district must be established 
on a basis that will insure, as far as is practicable, 
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that equal numbers of voters can vote for proportion-
ally equal numbers of officials.” Hadley, 397 U.S. at 
56. 

 Admittedly, Alabama may not be able to achieve 
one-person, one-vote equally for all Local Delegations 
while doing the same for both houses of the Legisla-
ture. (But then again it may. See, e.g., Thigpen v. 
Meyers, 231 F. Supp. 938, 941 (W.D. Wash. 1964) 
(three-judge court) (“The weighting of a legislator’s 
vote is but a form of reapportionment, and hence is 
within the equitable powers of this court, and such 
weighting gives constitutional validity to the statutes 
creating legislative districts which we have heretofore 
declared unconstitutional.”) (citation omitted)). And I 
fully agree with the majority’s criticism of the plain-
tiffs’ suggestion that, “when a state enacts voting 
districts that elect members ‘for both the state legis-
lature and for local legislative delegations, . . . the 
state can deviate from the principle of one-person, 
one-vote for the local delegations only to the extent 
that such deviations are necessary to comply with 
one-person, one-vote . . . for the legislature as a 
whole.’ ” Ante, at 38 (quoting Pls.’ Br. (Doc. No. 106) at 
1). Not only do I agree that the plaintiffs fail to define 
“necessary,” I also cannot find anything in the law, 
constitutional or statutory, that says that achieving 
one-person, one-vote for Local Delegations should be 
subordinated to achieving one-person, one-vote for 
both houses of the Legislature or vice versa. 

 Instead, that the State is confronted with con-
flicting legal demands is not new. Compare, e.g., 
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Thornburg v. Gingles, 478 U.S. 30 (1986) (the Voting 
Rights Act requires the State to, when redistricting, 
consider race and ensure minority voting strength to 
a certain extent), with Miller v. Johnson, 515 U.S. 
900 (1995) (the State violates the equal protection 
clause where race is the “overriding and predominant 
force” in redistricting). What the State must do is 
resolve that conflict “as far as is practicable.” Hadley, 
397 U.S. at 56; cf. id. at 58 (“We have said before that 
mathematical exactitude is not required, but a plan 
that does not automatically discriminate in favor of 
certain districts is.”). To the extent that the State 
falls short in one regard or in another regard or both, 
that failure, as long as rationally justified, does not 
violate the one-person, one-vote rule. What the State 
cannot do is to fail to recognize at all its one-person, 
one-vote obligations to the voters residing in the 
Local Delegations across the State. 

 
3. 

 The majority’s reasoning regarding “governmen-
tal functions” was drawn from an Eleventh Circuit 
Court of Appeals decision, DeJulio v. Georgia, 290 
F.3d 1291 (11th Cir.), cert. denied, 537 U.S. 948 
(2002). As explained by the majority, that case decid-
ed that Georgia’s Local Delegations system, which, all 
parties in this case agree, functioned identically to 
Alabama’s system in all material respects, was not 
subject to one-person, one-vote. Although the plain-
tiffs attempt to distinguish DeJulio on the basis of 
the remedy requested in that case, I agree with the 
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majority that the distinction is without merit because 
both cases involved identical claims: one-person, one-
vote challenges. Thus, although I think DeJulio’s 
reasoning, which the majority now adopts as its own, 
contravenes the law as explained by the Supreme 
Court, I nevertheless recognize that that decision is 
on point here.13 

*    *    * 

 Accordingly, I believe that this court should have 
reached the merits of the one-person, one-vote claim, 
and not merely as an alternative holding, and, based 
on my understanding of Supreme Court jurispru-
dence, the claim has merit. I respectfully dissent. 

 
 13 There is a separate question as to whether this three-
judge district court convened under 28 U.S.C. § 2284, for which 
appellate jurisdiction bypasses the Eleventh Circuit and pro-
ceeds directly to the Supreme Court, must apply the case law of 
the Eleventh Circuit. See Parker v. Ohio, 263 F. Supp. 2d 1100, 
1112 n.3 (S.D. Ohio 2003) (three-judge court) (Gwin, J., concur-
ring); Poe v. Werner, 386 F. Supp. 1014, 1016-17 (M.D. Pa. 1974) 
(three-judge court). Under the circumstances of this case, where 
no party has argued or briefed (or, as they conceded at oral 
argument, even researched) what I consider to be a very compli-
cated issue; where the majority has decided that it will apply 
DeJulio’s reasoning regardless of whether it must; where a 
three-judge court from our own circuit has already stated that 
this circuit’s law was binding on it, Ala. NAACP State Conf. of 
Branches v. Wallace, 269 F. Supp. 346, 350 (M.D. Ala. 1967) 
(three-judge court); and where whether DeJulio is binding would 
not, as a practical matter, be determinative in the resolution of 
any appeal, I think it unnecessary for me to take issue with the 
majority’s statement that DeJulio is binding precedent. 
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 Now, only the Supreme Court can correct this 
injustice to thousands and thousands of citizens 
across all of Alabama whose votes are being inequita-
bly and greatly discounted. 

 DONE, this the 2nd day of August, 2013. 

  /s/ Myron H. Thompson
 UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
ALABAMA LEGISLATIVE 
BLACK CAUCUS, et al., 

    Plaintiffs, 

  v. 

THE STATE OF ALABAMA, 
et al., 
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) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 
2:12-CV-691 

(Three-Judge Court)

DEMETRIUS NEWTON, 
et al., 

    Plaintiffs, 

  v. 

THE STATE OF ALABAMA, 
et al., 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 
2:12-CV-1081 

(Three-Judge Court)

 
MEMORANDUM OPINION AND ORDER 

(Filed Apr. 5, 2013) 

 On March 27, 2013, we entered an order that 
denied the second motion for partial summary judg-
ment filed by the Alabama Legislative Black Caucus, 
Bobby Singleton, the Alabama Association of Black 
County Officials, Fred Armstead, George Bowman, 
Rhondel Rhone, Albert F. Turner Jr., and Jiles Williams 
Jr. Later that day, the Black Caucus filed a motion for 
this three-judge court to alter or amend the order “so 
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as to comply with Rules 52(a)(2) and 56(a), Fed. R. 
Civ. P.” 

 For the reasons explained in this memorandum, 
our initial order denying the second motion for partial 
summary judgment complied with Rules 52(a)(2) and 
56(a). We thus DENY the motion, but we sua sponte 
VACATE our previous order, DENY the second mo-
tion of the Black Caucus for a partial summary judg-
ment, and SUBSTITUTE this memorandum opinion 
and order to explain why the Black Caucus has dem-
onstrated neither that it is “entitled to judgment as a 
matter of law” nor that “there is no genuine dispute 
as to any material fact.” Fed. R. Civ. P. 56(a). 

 
I. BACKGROUND 

 This matter arises from the decennial redistrict-
ing of the Alabama Legislature. A special session of 
the Alabama Legislature convened to establish new 
districts for the House of Representatives and the 
Senate. The Joint Legislative Reapportionment Com-
mittee established guidelines that restricted popula-
tion deviations in the new districts to two percent. On 
May 31, 2012, Governor Robert Bentley signed into 
law Acts 2012-602 and 2012-603, which established 
the new districts. 

 After Governor Bentley signed the Acts, the 
Black Caucus filed a complaint against the State of 
Alabama and Beth Chapman, in her official capacity 
as the Secretary of State of Alabama. That complaint 
asserted three counts: violation of the guarantee of 
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one person, one vote under the Equal Protection 
Clause of the Fourteenth Amendment, U.S. Const. 
Amend. XIV, § 2; dilution and isolation of the 
strength of black votes in violation of section 2 of 
the Voting Rights Act of 1965, 42 U.S.C. § 1973, the 
Fourteenth Amendment, U.S. Const. Amend. XIV, 
and the Fifteenth Amendment, U.S. Const. Amend. 
XV; and partisan gerrymandering in violation of the 
First Amendment, U.S. Const. Amend. I. The Black 
Caucus moved for partial summary judgment and 
preliminary and permanent injunctive relief on count 
one of its complaint. 

 The State defendants moved to dismiss or, in the 
alternative, to stay the action until Attorney General 
Luther Strange obtained either administrative or ju-
dicial preclearance of the new districts under sec- 
tion 5 of the Voting Rights Act, 42 U.S.C. § 1973c. We 
granted the motion of the State defendants to stay 
the matter until either the Attorney General of the 
United States, Eric Holder, or the United States 
District Court for the District of Columbia decided 
whether to preclear the districts. After Attorney Gen-
eral Holder precleared the new districts, we lifted the 
stay of the action and denied the motion to dismiss 
filed by the State defendants. The State defendants 
then filed an answer to the complaint and a motion 
for judgment on the pleadings with respect to all 
three counts. After the hearing on the latter motions, 
another complaint was filed about the new districts. 
Demetrius Newton, the Alabama Democratic Confer-
ence, Stacey Stallworth, Framon Weaver Sr., Rosa 



App. 134 

Toussaint, and Lynn Pettway filed a complaint 
against the State of Alabama; Robert Bentley, in his 
official capacity as the Governor of Alabama; and 
Beth Chapman, in her official capacity as the Sec-
retary of State of Alabama. The Newton plaintiffs 
asserted three counts in their complaint: violation of 
section 2 of the Voting Rights Act; racial gerryman-
dering in violation of the Fourteenth and Fifteenth 
Amendments; and violations of constitutional and 
statutory rights under the Voting Rights Act and the 
Fourteenth and Fifteenth Amendments. After the 
Newton action was assigned to this three-judge court, 
we determined that the Black Caucus action and the 
Newton action involve common questions of law and 
fact and consolidated them to avoid unnecessary 
repetition and confusion. See Fed R. Civ. P. 42(a)(2). 

 On December 26, 2012, we denied the first mo-
tion for partial summary judgment filed by the Black 
Caucus with respect to count one, granted the motion 
of the State defendants for judgment on the pleadings 
as to count one, denied the motion by the State de-
fendants for judgment on the pleadings as to count 
two, and dismissed without prejudice count three of 
the complaint filed by the Black Caucus. We granted 
the Black Caucus leave to amend its complaint within 
21 days from the date of the order “to allege more 
facts and constitutional grounds to support its claim 
of political gerrymandering and to identify a judicial 
standard by which we can adjudicate the claim.” 

 The Black Caucus timely filed an amended com-
plaint with a new count three entitled “Partisan 
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Gerrymandering.” In count three of the amended 
complaint, the Black Caucus identifies as its stan-
dard of adjudication “that traditional or neutral 
districting principles may not be subordinated in a 
dominant fashion by either racial or partisan inter-
ests absent a compelling state interest for doing so, 
particularly where the traditional districting princi-
ple is embedded in the state constitution.” The com-
plaint alleges that the Acts were “designed to promote 
the agenda of the partisan majority to maximize the 
number of seats statewide that Republicans will hold 
in the Legislature” and that the Acts “dilut[e] the 
voting strength of county residents in electing the 
members of their local legislative delegations by un-
necessarily splitting county boundaries and includ- 
ing in local legislative delegations legislators who are 
elected in part by voters residing in other counties.” 
The complaint alleges that a “county’s local legislative 
delegation effectively controls most important local 
government policies.” Specifically, the complaint al-
leges that this control is exercised “through written 
and informal rules of the Legislature, the rule of ‘local 
courtesy’ in particular, by which local laws affecting 
only one county are routinely uncontested on the floor 
of the House and Senate when they are approved by 
that county’s local legislative delegation.” 

 The Black Caucus then filed a second motion for 
partial summary judgment with respect to count 
three. The Black Caucus contends that the parties do 
not dispute that “[t]he Reapportionment Committee 
Guidelines arbitrarily and impracticably required 
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that ‘in every redisricting plan submitted to the Re-
apportionment Committee, individual district popu-
lations should not exceed a 2% overall range of 
population deviation’ ”; that the House plan “splits 
44 counties more than are necessary to satisfy the 
one-person, one-vote requirement”; that the Senate 
plan “splits 31 counties more than are necessary to 
satisfy the one-person, one-vote requirement”; and 
that “[t]he Legislature could have reduced substan-
tially the number of county splits had it employed the 
10% overall population deviation (± 5%) that consti-
tutes substantial population equality under control-
ling Supreme Court precedents.” The Black Caucus 
also contends that “[t]he county’s local legislative 
delegation effectively controls most important local 
government policies . . . through written and informal 
rules of the Legislature, [particularly] the rule of ‘lo-
cal courtesy’ ”; that “[t]he ± 1% restriction was adopted 
for an explicit partisan purpose, that is, ostensibly, as 
an attempt to avoid the type of partisan gerryman-
dering found unconstitutional in Larios [v. Cox, 300 
F. Supp. 2d 1320 (N.D. Ga. 2004), aff ’d sub nom Cox 
v. Larios, 542 U.S. 947, 124 S. Ct. 2806 (2004)]”; and 
that “[t]here is no compelling federal or state reason 
or rational basis for dividing” many of the counties 
among more districts than necessary to satisfy the 
10% constitutional requirement or for increasing the 
size of the legislative delegations of the counties. 

 As the legal ground for summary judgment, the 
Black Caucus argues that the Equal Protection 
Clause prohibits “diluting the ability of county voters 
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independently to choose the members of their local 
legislative delegation more than is required to comply 
with the statewide standard of equal population 
among House and Senate districts.” The Black Cau-
cus clarified that it “do[es] not allege that the rule of 
local courtesy and other constitutional, statutory, and 
internal legislative rules and procedures governing 
passage of local laws violate the Equal Protection 
Clause.” Instead, it challenges only the Acts them-
selves “(1) because they deny the fundamental rights 
of county residents to an equal and undiluted vote for 
the legislators who control the laws governing their 
local governments, and (2) because they are ‘crazy 
quilts’ that construct House and Senate districts with 
no rational basis.” 

 In its prayer for relief, the Black Caucus sought 
a declaratory judgment that the Acts are unconsti-
tutional, a preliminary and permanent injunction 
prohibiting the defendant Secretary of State of Ala-
bama from enforcing the Acts, a reasonable oppor-
tunity for the Alabama Legislature to adopt and 
obtain preclearance of new redistricting plans, and 
attorney’s fees. 

 We denied the second motion for summary judg-
ment, and the Black Caucus filed a motion to alter or 
amend our order. In its motion, the Black Caucus ar-
gued that our order failed to comply with the re-
quirements of Rules 52(a)(2) and 56(a) that we state 
findings of fact and conclusions of law to explain our 
order. The Black Caucus argued the State defendants 
had not disputed any of the material facts in its 
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second motion for partial summary judgment and 
that, by not identifying any in our initial order, we 
prejudiced the Black Caucus during discovery by not 
narrowing the disputed issues. 

 
II. DISCUSSION 

 We divide our discussion in three parts. First, we 
explain why the Black Caucus lacks a legal basis to 
require this Court to alter or amend our order deny-
ing the second motion for partial summary judgment. 
Second, we explain why the Black Caucus has likely 
failed to state a colorable claim for relief and has 
certainly not established an entitlement to judgment 
as a matter of law. Third, we explain why, even if 
count three of the complaint could be read to state a 
claim, the Black Caucus has failed to establish that 
no genuine dispute of a material fact exists. 

 
A. The Black Caucus Lacks a Legal Basis to 

Require this Three-Judge Court to Alter or 
Amend Its Judgment. 

 In its motion to alter or amend, the Black Caucus 
relied on three Federal Rules of Civil Procedure: Rule 
52(a)(2) and Rule 56(a) as the substantive ground for 
the motion, and Rule 59(e) as the procedural vehicle. 
But neither Rule 52(a)(2) nor Rule 56(a) require us to 
state reasons for our denial of the motion, and Rule 
59(e) is not the correct procedural vehicle for the 
relief requested. 
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 First, Rule 52(a)(2) does not apply because the 
second motion for partial summary judgment filed by 
the Black Caucus was not a motion for an inter-
locutory injunction. Rule 52(a)(2) provides, “In grant-
ing or refusing an interlocutory injunction, the court 
must [ ]  state the findings and conclusions that 
support its action.” Fed. R. Civ. P. 52(a)(2). Our ear-
lier order was interlocutory in nature, but it did not 
involve the denial of an injunction. The Black Caucus 
asked for a permanent and preliminary injunction as 
one form of relief, but did not cite the standard for the 
grant of a preliminary injunction, nor make any ar-
gument about that standard. The Supreme Court has 
explained that an “order denying summary judgment 
to a plaintiff who has requested injunctive relief,” but 
who has taken “no practical step toward obtaining 
such relief,” is not an order denying a preliminary 
injunction. Goldstein v. Cox, 396 U.S. 471, 475, 479, 
90 S. Ct. 671, 673, 675 (1970). Like the plaintiffs in 
Goldstein, the Black Caucus requested an injunction 
as part of its prayer for relief, but it “filed no separate 
application for a preliminary injunction” and never 
“urged the appropriateness of temporary relief.” Id. 
at 479, 90 S. Ct. at 675. Because our order was not 
an order refusing an interlocutory injunction, Rule 
52(a)(2) did not require us to state findings of fact and 
conclusions of law to support our decision. 

 Second, Rule 56(a) counsels us, as a prudential 
matter, to state the reasons for our decision, but it 
does not require us to do so. Rule 56(a) provides, in 
part, “The court shall grant summary judgment if the 
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movant shows that there is no genuine dispute as to 
any material fact and the movant is entitled to judg-
ment as a matter of law. The court should state on 
the record the reasons for granting or denying the 
motion.” Fed. R. Civ. P. 56(a). The text itself manifests 
the prudential nature of the rule. By contrast to the 
statement that a court “shall” grant a summary judg-
ment if the movant meets the standard, Rule 56(a) 
provides only that a court “should” state on the record 
the reasons for its decision. See id. And the Advisory 
Committee notes further explain that the direction 
that courts should state reasons for their denial of a 
summary judgment serves prudential goals, including 
the facilitation of an appeal and subsequent trial 
proceedings, but that “[t]he statement on denying 
summary judgment need not address every available 
reason.” Fed. R. Civ. P. 56(a) advisory committee’s 
note to 2010 amendments. Because the requirement 
in the last sentence of Rule 56(a) is not mandatory, it 
did not require us to state the reasons for our denial 
of summary judgment. 

 Finally, we note that the Black Caucus used the 
inappropriate vehicle for its motion. Rule 59(e) pro-
vides that “[a] motion to alter or amend a judgment 
must be filed no later than 28 days after the entry of 
a judgment,” but our order was not a judgment. 
Black’s Law Dictionary defines judgment as “[a] 
court’s final determination of the rights and obliga-
tions of the parties in a case .” Black’s Law Dictionary 
(9th ed. 2009). And Rule 54(a) explains that the word 
“ ‘[j]udgment’ as used in these rules includes a decree 
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and any order from which an appeal lies.” Our order 
did not constitute a final determination of the rights 
and obligations of the parties, and no appeal from 
that order is available. Direct appeals from a three-
judge court lie only “from an order granting or deny-
ing, after notice and hearing, an interlocutory or 
permanent injunction in any civil action, suit or pro-
ceeding required by any Act of Congress to be heard 
and determined by a district court of three judges.” 28 
U.S.C. § 1253. The Supreme Court has interpreted 
section 1253 to permit it to review interlocutory or-
ders only when the orders grant or deny preliminary 
injunctions. Goldstein, 396 U.S. at 475, 90 S. Ct. at 
674. As the Supreme Court explained in Goldstein, 
“an order denying summary judgment to a plaintiff 
who has requested injunctive relief,” but who has 
taken “no practical step toward obtaining such relief,” 
cannot be considered an order granting or denying a 
preliminary injunction. Id. at 475, 479, 90 S. Ct. at 
673, 675. Because our denial of summary judgment 
was an interlocutory order, but not one that granted 
or denied a preliminary injunction, no appeal lies 
from that order. See id. And because no appeal lies 
from our order, it is not a judgment within the mean-
ing of Rule 59(e). 

 
B. The Black Caucus Likely Failed to State a 

Claim in Count Three. 

 Count three of the amended complaint likely fails 
to state a claim for two reasons. First, count three of 
the amended complaint, like count three in the first 
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complaint filed by the Black Caucus, fails to provide 
a judicial standard for the adjudication of the claim. 
Second, under any standard of adjudication, the 
Black Caucus has failed to explain how it is entitled 
to a judgment in its favor as a matter of law. 

 First, the Black Caucus has again failed to pro-
vide a standard by which we can evaluate its claim 
of partisan gerrymandering. In our order dismissing 
count three of the original complaint, we explained 
that, “[w]here a court ‘ha[s] no standard by which to 
measure the burden [plaintiffs] claim has been im-
posed on their representational rights, [plaintiffs] can-
not establish that the alleged political classifications 
burden those same rights.’ ” See Vieth v. Jubelirer, 541 
U.S. 267, 313, 124 S. Ct. 1769, 1796 (2004) (Kennedy, 
J., concurring in the judgment). In its amended com-
plaint, the Black Caucus states that, although “[t]he 
Supreme Court has not established a free-standing 
constitutional standard upon which claims of parti-
san gerrymandering can be based,” “the Court has 
held that traditional or neutral districting principles 
may not be subordinated in a dominant fashion by 
either racial or partisan interests absent a compelling 
state interest for doing so, particularly where the 
traditional districting principle is embedded in the 
state constitution.” But none of the cases the Black 
Caucus cites for this proposition are about partisan 
gerrymandering. Shaw v. Reno, 509 U.S. 630, 113 
S. Ct. 2816 (1993), and Bartlett v. Strickland, 556 
U.S. 1, 129 S. Ct. 1231 (2009), involved claims of ra-
cial, not political, gerrymandering. See Bartlett, 556 
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U.S. at 6, 129 S. Ct. at 1238; Shaw, 509 U.S. at 636, 
113 S. Ct. at 2821. And the three-judge court in 
Larios considered only a one person, one vote chal-
lenge because it had already granted a summary 
judgment against the plaintiffs’ claim of partisan ger-
rymandering. 300 F. Supp. 2d at 1322. 

 In his controlling concurrence in Vieth, Justice 
Kennedy specifically rejected the argument that par-
tisan gerrymandering claims should be treated the 
same as racial gerrymandering claims. Vieth, 541 
U.S. at 307, 124 S. Ct. at 1793 (Kennedy, J., concur-
ring in the judgment) (“That courts can grant relief in 
districting cases where race is involved does not 
answer our need for fairness principles here. Those 
controversies implicate a different inquiry. They in-
volve sorting permissible classifications in the redis-
tricting context from impermissible ones. Race is an 
impermissible classification. Politics is quite a differ-
ent matter. A determination that a gerrymander vi-
olates the law must rest on something more than the 
conclusion that political classifications were applied. 
It must rest instead on a conclusion that the classifi-
cations, though generally permissible, were applied in 
an invidious manner or in a way unrelated to any 
legitimate legislative objective.” (citations omitted)). 
In the light of Justice Kennedy’s statement, the Black 
Caucus cannot seriously contend that we should ap-
ply the racial gerrymandering standard to a partisan 
gerrymandering claim, and the Black Caucus has 
again failed to provide us the judicial standard we 
need to adjudicate its claim. 
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 The failure of the Black Caucus to provide this 
Court an adjudicative standard for its new claim of 
partisan gerrymandering is exacerbated by the in-
ternal inconsistencies of its amended complaint. Al-
though the amended complaint states that we should 
require a compelling justification from the State for 
its use of partisan classifications in the redistricting 
process, the complaint also repeatedly alleges that 
the State lacked a rational basis for its districting 
plans. The tension between these allegations under-
scores the failure of the Black Caucus to provide us 
the standard we required in our previous order. 

 Second, the Black Caucus has failed to establish 
that it is entitled to judgment as a matter of law. The 
Black Caucus argues that creating more equality 
among districts than is necessary to satisfy the Equal 
Protection Clause somehow violates the Equal Pro-
tection Clause when the effect is to dilute the votes of 
county residents for the members of their local legis-
lative delegation. As support for this argument, the 
Black Caucus cites two decisions, Vander Linden v. 
Hodges, 193 F.3d 268 (4th Cir. 1999), and DeJulio v. 
Georgia, 290 F.3d 1291 (11th Cir. 2002), in which 
circuit courts confirmed that the one person, one vote 
requirement applies to local government when the 
persons who serve in local government are selected by 
popular election to perform governmental functions, 
DeJulio, 290 F.3d at 1295; Vander Linden, 193 F.3d 
at 272. In Vander Linden, the Fourth Circuit invali-
dated, under the one person one vote requirement, 
a delegation system in which local delegations of 
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legislators were statutorily responsible for a number 
of general county and governmental functions. 193 
F.3d at 271, 281. In DeJulio, the Eleventh Circuit 
considered procedures for the consideration of local 
legislation in Georgia that are factually analogous to 
those present in Alabama and concluded that they did 
not violate the one person, one vote requirement. 
Specifically, the plaintiffs in DeJulio challenged the 
rule of local courtesy under which “local legislation 
[that] has received the requisite number of signatures 
of representatives and senators whose districts lie 
partially or wholly within the locality which the leg-
islation affects[ ] [ ]  is ordinarily passed on a contested 
basis as a matter of local courtesy.” DeJulio, 290 F.3d 
at 1293-94. In Georgia, like in Alabama, “[l]ocal cour-
tesy is a custom, [ ]  and is not provided for in either 
the House or Senate rules.” See id. at 1294. The Elev-
enth Circuit concluded that a one person, one vote 
challenge to these procedures failed because “local 
delegations only make recommendations” and “[l]ocal 
legislation is not officially enacted until it is voted on 
by a majority of the full House and Senate and signed 
by the Governor.” Id. at 1296. 

 The Black Caucus attempts to escape the reason-
ing of DeJulio by attacking the districts from which 
the local legislators are elected, as opposed to the 
systems under which the local delegations operate. 
Both DeJulio and Vander Linden involved challenges 
to the procedures for the enactment of local legis-
lation. See DeJulio, 290 F.3d at 1292-93; Vander 
Linden, 193 F.3d at 270. But the Black Caucus has 
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not explained how its litigation strategy should alter 
our analysis under the Equal Protection Clause. 
DeJulio establishes that, when local legislation must 
be passed by the entire legislature and signed by the 
Governor, an informal rule of local courtesy like the 
one in Georgia does not violate the one person, one 
vote requirement of the Fourteenth Amendment be-
cause the government functions are performed by the 
Legislature as a whole. The amended complaint filed 
by the Black Caucus alleges that Alabama has the 
same kind of informal system of local courtesy. The 
Black Caucus has offered us no explanation for its 
argument that the district maps are somehow uncon-
stitutional because they elect legislators who partic-
ipate in a process that the Eleventh Circuit has 
previously explained does not violate the principle of 
one person, one vote. And the Black Caucus has cited 
no decision in which a court has concluded that the 
appropriate remedy for an equal protection challenge 
to a local legislative scheme is to redraw district lines 
for the entire legislature. 

 The Black Caucus has also failed to establish 
how its claim about the one person, one vote rights of 
county voters is in any way connected to its claim for 
partisan gerrymandering. The Black Caucus has not 
alleged that the state legislators acted with an invidi-
ous partisan purpose to affect local legislation.  
Instead, the Black Caucus alleges that the state legis-
lators prioritized partisan interests over the state 
constitutional requirement that county boundaries be 
preserved. But the Black Caucus has not alleged that 
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the Fourteenth Amendment requires a federal court 
to enforce a state constitutional requirement like the 
whole county provision. To the extent that the Black 
Caucus has simply repackaged its claim that the 
districts violate the whole-county provisions of the 
Alabama Constitution as a partisan gerrymander- 
ing claim, we have already explained that we lack 
subject-matter jurisdiction to consider a claim that 
state officials violated state law. See Pennhurst State 
Sch. & Hosp. v. Halderman, 465 U.S. 89, 117, 104 
S. Ct. 900, 917 (1984). 

 For all these reasons, we cannot conclude that 
the Black Caucus is entitled to a judgment as a mat-
ter of law. We entertain serious doubts that the Black 
Caucus has even stated a claim for which relief can 
be granted in count three of its amended complaint. 

 
C. The Black Caucus Has Also Failed to Estab-

lish that No Genuine Issue of Material Fact 
Is Disputed. 

 Even if the Black Caucus had stated a claim for 
partisan gerrymandering upon which relief could be 
granted, genuine issues of material fact are in dis-
pute. The Black Caucus asserts that it is undisputed 
that the two percent population deviation established 
by the Legislative Reapportionment Committee was 
“arbitrar[y] and impracticabl[e]”; that the two percent 
population deviation “was adopted for an explicit par-
tisan purpose, . . . to avoid the type of partisan ger-
rymandering found unconstitutional in Larios”; that 
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the legislative maps were drawn “to promote the 
agenda of the partisan majority to maximize the 
number of seats statewide that Republicans will hold 
in the Legislature”; and that the comments of in-
dividuals who attended meetings of the Legislative 
Reapportionment Committee were “ignored by the 
Legislature.” But the State defendants contend that 
the two percent population deviation established by 
the Legislative Reapportionment Committee was de-
signed to “comply with the general constitutional man-
date that districts be [ ]  nearly equal in population to 
each other, without the need for absolute equality”; 
that the Legislative Reapportionment Committee was 
driven by obligations under the Voting Rights Act, but 
also took into account the concerns of legislators; that 
the Legislative Reapportionment Committee sought 
“to preserve communities of interest, which some-
times includes county lines,” in a manner that would 
not violate the Voting Rights Act or the two percent 
population deviation; and that the Legislative Reap-
portionment Committee took into account the con-
cerns raised at public hearings as best they could. 
The Black Caucus has not established that “there is 
no genuine dispute as to any material fact” with 
regard to the manner in which the legislative maps 
were crafted, see Fed. R. Civ. P. 56(a), and is not en-
titled to summary judgment on count three of its 
amended complaint. 
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III. CONCLUSION 

 We DENY the motion to alter or amend our 
judgment. We sua sponte VACATE our initial order 
denying the second motion for partial summary judg-
ment and SUBSTITUTE this memorandum opinion 
and order. We DENY the second motion for a partial 
summary judgment for the reasons stated above. 

 DONE this 5th day of April, 2013. 

  /s/ William H. Pryor Jr.
  UNITED STATES

 CIRCUIT JUDGE 
PRESIDING 

 
  /s/ W. Keith Watkins
  CHIEF UNITED STATES

 DISTRICT JUDGE 
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THOMPSON, District Judge, concurring: 

 While I agree with the majority that the motion 
for summary judgment should be denied and I also 
agree with much of the majority’s opinion, there are, 
however, parts with which I disagree and additional 
comments I wish to make. Therefore, I write sepa-
rately to explain. 
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I. 

 Assuming that the “should” in Fed. R. Civ. P. 
56(a) is, as stated by the majority, precatory rather 
than mandatory, I am concerned that it could be 
viewed as disingenuous to fault the ALBC plaintiffs1 
for invoking the rule and then to maintain that, in 
giving reasons now, the court is acting sua sponte and 
not (even a little bit) at the behest of the ALBC plain-
tiffs and pursuant to Rule 56(a)’s precatory “should.” 
I also see no need, now that our reasons are public, to 
reach the conclusion that our order is not appealable 
pursuant to Fed. R. Civ. P. 54(a). Having said that, I 
turn to the merits. 

 
II. 

 I begin by providing the following background 
facts that I have discerned from the record and which 
are explained only cursorily by the majority. Under 
the Alabama Constitution, “local” laws are distin-
guished from “general” laws: local laws are those that 
“appl[y] to any political subdivision or subdivisions of 
the state less than the whole” (including the laws at 
issue in this case, those affecting individual Alabama 
counties) and general laws are those that “appl[y] to 
the whole state.” Ala. Const. art. IV, § 110. 

 
 1 For ease of discussion, I refer to plaintiffs Alabama Legis-
lative Black Caucus, Alabama Association of Black County Offi-
cials, Bobby Singleton, Fred Armstead, George Bowman, Rhondel 
Rhone, Albert F. Turner, Jr., and Jiles Williams, Jr. collectively 
as “the ALBC plaintiffs.” 
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 All state legislation, both general or local, must 
be enacted in the state legislature as a whole. Ala. 
Const, art. IV, § 44; see also Hill v. Moody, 207 Ala. 
325, 93 So. 422, 424 (Ala. 1922). Thus, Alabama’s 
counties do not have, or have only limited forms of, 
“home rule,” as it is often called. See generally Jim 
Williams & Randolph Horn, Working Papers, Local 
Self Government in Alabama, 33 Cumb. L. Rev. 245 
(2002-2003) (reviewing laws affecting local govern-
ance in Alabama and other states). In order for legis-
lation affecting a single county to become law, no 
matter the extent to which the matter is wholly of 
local concern, it must be enacted by the entire state 
legislature, and generally as a constitutional amend-
ment. See, e.g., Ala. Const. amend. § 482 (authorizing 
Limestone county to “provide for the disposal of dead 
farm animals, and the excavating of human graves”). 

 To carry out efficiently the task of managing the 
affairs of Alabama’s 67 counties, the legislature has 
created the system of local delegations that is at the 
forefront of this case. Each Alabama county has a 
corresponding local delegation in both houses of the 
state legislature. First, legislation affecting a county 
originates with the county’s local delegation, which, 
upon agreeing to a bill, then forwards it to the full 
legislature. Because local laws must start with local 
delegation approval, the ALBC plaintiffs refer to the 
delegations as having a “gate-keeping power over 
local laws.” Pls.’ Br. (Doc. No. 67) at 4. Once in the full 
legislature, an uncodified rule of so-called “local cour-
tesy” is invoked. That is, the other members of the 
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legislature defer to the local delegation and allow the 
bill to pass without objection. The local courtesy rule 
is rarely violated. Lastly, the bill goes to the governor 
for signature, after which (assuming it is not vetoed, 
which, although rare, happens), it is law. 

 At issue in this case is the manner in which 
members of the counties’ local delegations are chosen. 
A delegation consists of all legislators whose district 
boundaries include a part of the county, no matter 
how small that part is. For example, if one county is 
divided among two legislative districts, the repre-
sentatives of both districts become members of that 
county’s local delegation, even if one of the districts 
encompasses the vast majority of the county while 
the other contains only a small portion. Also, legisla-
tors are not limited to joining only a single county’s 
delegation; rather, they join all delegations corre-
sponding to the counties included in their districts. 
Once on a local delegation, a legislator casts a single 
vote. 

 In this case, the ALBC plaintiffs challenge, es-
sentially, the fact that the local-delegations system 
results in inequalities of representation and power 
among county voters. That is, with respect to local 
laws affecting a single county, the voters within that 
county exercise varying degrees of influence on coun-
ty affairs as a necessary consequence of all legislators 
in the county’s delegation casting a single vote irre-
spective of how many county residents the legislator 
represents. For example, the ALBC plaintiffs point to 
Jefferson county, which, as Alabama’s most populous 
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county, has been split among multiple legislative 
districts, some of which lay wholly within the county 
and some of which cross into neighboring counties. 
One district in Jefferson’s delegation contains ap-
proximately 45,000 people total, approximately 200 
of whom are in Jefferson county while the remaining 
44,800 or so are in neighboring Shelby county. The 
ALBC plaintiffs contend, in essence, that affording 
these 44,800 Shelby residents power over the entirety 
of Jefferson county merely because they reside in a 
district with 200 Jefferson residents is unfair. They 
claim that the same is true in all other instances 
across the State where similar county splitting has 
occurred. 

 
III. 

 It is against this backdrop that I find most trou-
bling (and confusing) the ALBC plaintiffs’ emphasis 
that they are attacking the redistricting “statutes” 
rather than the “systems under which local delega-
tions have operated.” Pls.’ Br. (Doc. No. 67) at 4; see 
also Amended Compl. (Doc. No. 60) ¶ 59 (specifying 
that the ALBC plaintiffs do not claim that Alabama’s 
“internal legislative rules and procedures” violate the 
one-person, one-vote requirement, but, rather, claim 
that the State’s redistricting plans, which “dilut[e] 
the ability of county voters independently to choose 
the members of their local legislative delegation,” vi-
olate the rule). (Indeed, the majority seems to be 
making the contrary point that the issue really is the 
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“systems” and not the redistricting “statutes.” Ante, 
at 16.) 

 To me, the issue is both. It is the congruence of 
both the system and redistricting statutes that argu-
ably brings about the alleged violation. Without the 
systems (under which the local delegations operate) 
in play, the statutes would not have the wrongful 
impact the ALBC plaintiffs claim. In fact, after noting 
that the object of their scorn is the redistricting “stat-
utes,” the plaintiffs go on to ask and answer the fol-
lowing: “[I]n light of the gate-keeping power local 
legislative delegations have over local laws that con-
trol important functions of government in Alabama, 
does splitting county boundaries violate the one-
person, one-vote rights of county residents, absent a 
compelling federal or state reason for doing so? The 
answer is yes.” Pls.’ Br. (Doc. No. 67) at 4. 

 If, as the ALBC plaintiffs assert, the local dele-
gations are gate-keepers; if this gate-keeping role 
constitutes a “governmental function” within the mean-
ing of Hadley v. Junior College Dist., 397 U.S. 50, 56 
(1970); and if this gate-keeper role is so long-lasting 
and substantive that it amounts to a law, Nashville, 
C. & St. L. Ry. v. Browning, 310 U.S. 362, 369 (1940); 
Adickes v. S.H. Kress & Co., 398 U.S. 144, 168 (1970), 
then I think the ALBC plaintiffs may have a viable 
claim.2 What I cannot discern from the current record 

 
 2 See generally Binny Miller, Who Shall Rule and Govern? 
Local Legislative Delegations, Racial Politics, and the Voting 

(Continued on following page) 
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is just how substantive and critical this gate-keeper 
role is in practice in Alabama.3 The evidence is not 
there, one way or the other. (The ALBC plaintiffs’ 
factual contention, for example, that the confluence of 
these factors was the cause of the “failure of the 
Jefferson County’s legislative delegation to re-enact 
its occupational tax, a delegation impasse that con-
tributed to the county’s bankruptcy,” Pls.’ Reply Br. 
(Doc. No. 77) at 6, is quite troubling.)4 It is for this 

 
Rights Act, 102 Yale L.J. 105, 127 (1992) (“In some states the 
procedures [local delegations follow] are highly formalized; in 
others, they more closely resemble customs or practices than 
rules of law.”). 
 3 At one point in their brief, the ALBC plaintiffs state that 
the Georgia local-delegations system, as described in DeJulio v. 
Georgia, 127 F. Supp. 2d 1274 (N.D. Ga. 2001) (Thrash, J.), 
aff ’d, 290 F.3d 1291 (11th Cir. 2002), is “virtually the same” as 
Alabama’s. Pls.’ Br. (Doc. No. 67) at 3. At another point they 
seem to suggest that Alabama’s local delegations perform a 
“governmental function.” See id. at 4 (“local legislative delega-
tions have [a gate-keeping power] over local laws that control 
important functions of county government”); Pls.’ Reply Br. (Doc. 
No. 77) at 7 (“the county’s local legislative delegation has more 
power over local government policies than do the county com-
missioners”). In contrast, the DeJulio court, in reaching its hold-
ing, said the Georgia delegations did not perform governmental 
functions. DeJulio, 127 F. Supp. 2d at 1295. I am therefore not 
sure if the ALBC plaintiffs are saying that the Georgia and 
Alabama systems are similar in that they have the same set up 
or in that they engage in the same practices or in all respects. 
The ALBC plaintiffs need to clarify this. 
 4 See also In re Jefferson Cnty., 484 B.R. 427, 434 (Bankr. 
N.D. Ala. 2012) (Bennett, J.) (describing the failure of the local 
delegation to replace the occupational tax, which “was actually 

(Continued on following page) 
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reason (that the record is so factually undeveloped in 
this regard) as well as the reason that the ALBC 
plaintiffs have yet to make clear their claim (which, 
to be candid, seems to be evolving) that I concur in 
the denial of summary judgment.5 

 
beyond the County’s control,” as a “major cause” of the bank-
ruptcy). 
 5 Another matter that I think needs clarification is what, 
precisely, is the nature of the voter inequality that the ALBC 
plaintiffs contend creates a constitutional problem? I can think 
of three theories. (To help illustrate them, I have added a figure 
on the next page.) I assume that the ALBC plaintiffs are relying 
on the first theory, but I could be wrong. 

 
 First, there is a difference of representational power among 
the voters of a single county with respect to legislation affecting 
that county. In the figure above, two legislators (those represent-
ing Districts 1 and 2) are the gate-keepers for legislation af-
fecting County A, and they both cast a single vote in that regard, 
even though one is elected by 75 of the county’s voters and the 
other by only 25 (plus 50 out-of-county voters). Therefore, among 
County A’s voters, the 25 residing in District 2 have a 1:3 

(Continued on following page) 
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IV. 

 I also take issue with the majority’s suggestion 
that, because the majority foresees issues down the 
road with the ALBC plaintiffs’ particular relief re-
quested, there is reason to have “serious doubts” 
about the viability of their claim. See ante, at 17-18 
(noting that the ALBC plaintiffs have “cited no deci-
sion in which a court has concluded that the appro-
priate remedy for an equal protection challenge to a 
local legislative scheme is to redraw district lines for 
the entire legislature”). If there is a viable claim and 

 
advantage over the 75 residing in District 1 with respect to 
legislation affecting their own county. 
 Second, depending on whether a voter resides in a district 
that lays entirely within a single county or a district that crosses 
county lines, the voter’s representative is the gate-keeper for 
either a single county or multiple counties. In the figure above, 
while both Districts 1 and 2 contain 75 voters, the voters of 
District 1 are represented by a legislator who is a gate-keeper 
for a single county (County A) while the voters of District 2 are 
represented by a legislator who is a gate-keeper for two counties 
(both Counties A and B). 
 Third, as a consequence of the prior, there is a difference in 
the numbers of actual people for whom representatives are gate-
keepers. That is, some voters, through their representative, are 
the gate-keepers for legislation affecting themselves and their 
neighbors even though those neighbors are so for themselves 
only. In the figure above, because District 2’s legislator is the 
gate-keeper for both Counties A and B and District 1’s legislator 
is the gate-keeper for County A alone, consequently, the 75 
voters of District 2 can affect legislation for 150 people (1:2) 
while the 75 voters of District 1 can do so for only 100 people 
(1:11/3), and, of course, the latter 100 people are included in the 
prior 150 people. 
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if the evidence reflects that the claim has merit, then 
I think that it will be up to this court to find the 
remedy. Cf. Citizens United v. Fed. Election Comm’n, 
130 S. Ct. 876, 893 (2010) (“The parties cannot . . . 
prevent[ ]  the Court from considering certain reme-
dies if those remedies are necessary to resolve a 
claim.”); Bowsher v. Synar, 478 U.S. 714, 781-82 
(1986) (Blackmun, J., dissenting) (where the court is 
faced with a constitutional violation created by “two 
conjunctively unconstitutional statutory provisions,” 
if the court is to remedy the violation by choosing one 
of the two provisions to enjoin, the court “surely 
[should] make that determination as best as [it] can 
instead of leaving the selection to the litigants”). I 
think it is premature to say that redistricting is 
inappropriate, for it could very well be that redistrict-
ing is the least intrusive and most narrowly tailored 
remedy should there be a violation. One just cannot 
say at this time.6 

 DONE, this the 5th day of April, 2013. 

  /s/ Myron H. Thompson
  UNITED STATES

 DISTRICT JUDGE 
 

 
 6 I share fully the majority’s confusion regarding whether 
the claim is brought under the First Amendment, the Fourteenth 
Amendment, or some form of the two together. See ante, at 17. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
ALABAMA LEGISLATIVE 
BLACK CAUCUS, et al., 

    Plaintiffs, 

  v. 

THE STATE OF ALABAMA, 
et al., 
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et al., 
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THE STATE OF ALABAMA, 
et al., 
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CASE NO. 2:12-CV-691
(Three-Judge Court) 

 
 
 
 
 
 
 

CASE NO. 2:12-CV-1081
(Three-Judge Court) 

 
MEMORANDUM OPINION AND ORDER 

(Filed Dec. 26, 2012) 

 Pending before this three-judge court are three 
motions filed in Alabama Legislative Black Caucus, 
et al. v. Alabama, no. 2:12-cv-691, before its consoli-
dation with Newton v. Alabama, no. 2:12-cv-1081. The 
first is a motion for partial summary judgment and 
for preliminary and permanent injunction (Doc. # 7) 
filed by the Alabama Legislative Black Caucus, Bobby 
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Singleton, Alabama Association of Black County 
Officials, Fred Armstead, George Bowman, Rhondel 
Rhone, Albert F. Turner Jr., and Jiles Williams Jr. 
The second is a motion for judgment on the pleadings 
(Doc. # 29) filed by the State of Alabama and Beth 
Chapman in her official capacity. The third is an oral 
motion made at a hearing on the first two motions 
where the Black Caucus moved for leave to amend 
count three of its complaint. 

 These three motions are now ripe for our deci-
sion. We deny the motion for partial summary judg-
ment and for preliminary and permanent injunction 
filed by the Black Caucus and grant the motion for 
judgment on the pleadings filed by the State defen-
dants as to count one of the complaint filed by the 
Black Caucus. We deny the motion for judgment on 
the pleadings as to count two of the complaint filed by 
the Black Caucus. We also dismiss without prejudice 
and grant the Black Caucus leave to amend count 
three of its complaint. 

 
I. BACKGROUND 

 This matter arises from the decennial redistrict-
ing of the Alabama Legislature. A special session of 
the Alabama Legislature convened to establish new 
districts for the House of Representatives and the 
Senate. The Joint Legislative Reapportionment 
Committee established guidelines that restricted 
population deviations in the new districts to two 
percent. On May 31, 2012, Governor Robert Bentley 
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signed into law Acts 2012-602 and 2012-603, which 
established the new districts. 

 After Governor Bentley signed the Acts, the 
Black Caucus filed a complaint against the State of 
Alabama and Beth Chapman, in her official capacity 
as the Secretary of State of Alabama. That complaint 
asserted three counts: violation of the guarantee of 
one-person, one-vote under the Equal Protection 
Clause of the Fourteenth Amendment, U.S. Const. 
Amend. XIV, § 2; dilution and isolation of the 
strength of black votes in violation of section 2 of the 
Voting Rights Act of 1965, 42 U.S.C. § 1973, the 
Fourteenth Amendment, U.S. Const. Amend. XIV, 
and the Fifteenth Amendment, U.S. Const. Amend. 
XV; and partisan gerrymandering in violation of the 
First Amendment, U.S. Const. Amend. I. The Black 
Caucus moved for partial summary judgment and 
preliminary and permanent injunctive relief on count 
one of its complaint. 

 The State defendants moved to dismiss or, in the 
alternative, to stay the action until Attorney General 
Luther Strange obtained either administrative or 
judicial preclearance of the new districts under 
section 5 of the Voting Rights Act, 42 U.S.C. § 1973c. 
We granted the motion of the State defendants to 
stay the matter until either the Attorney General of 
the United States, Eric Holder, or the United States 
District Court for the District of Columbia decided 
whether to preclear the districts. After Attorney 
General Holder precleared the new districts, we 
lifted the stay of the action and denied the motion to 



App. 163 

dismiss filed by the State defendants. The State 
defendants then filed an answer to the complaint and 
a motion for judgment on the pleadings with respect 
to all three counts. 

 After the hearing on the latter motions, another 
complaint was filed about the new districts. Demetrius 
Newton, the Alabama Democratic Conference, Stacey 
Stallworth, Framon Weaver Sr., Rosa Toussaint, and 
Lynn Pettway filed a complaint against the State of 
Alabama; Robert Bentley, in his official capacity as 
the Governor of Alabama; and Beth Chapman, in her 
official capacity as the Secretary of State of Alabama. 
The Newton plaintiffs asserted three counts in their 
complaint: violation of section 2 of the Voting Rights 
Act; racial gerrymandering in violation of the Four-
teenth and Fifteenth Amendments; and violations of 
constitutional and statutory rights under the Voting 
Rights Act and the Fourteenth and Fifteenth Amend-
ments. After the Newton action was assigned to this 
three-judge court, we determined that the Black 
Caucus action and the Newton action involve common 
questions of law and fact and consolidated them to 
avoid unnecessary repetition and confusion. See Fed 
R. Civ. P. 42(a)(2). The State defendants have not yet 
been served or appeared in the second action. 

 
II. DISCUSSION 

 A judgment on the pleadings under Federal Rule 
of Civil Procedure 12(c) is to be granted only “when 
no issues of material fact exist, and the moving party 
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is entitled to judgment as a matter of law based on 
the substance of the pleadings and any judicially 
noticed facts.” Cunningham v. Dist. Att’y’s Office for 
Escambia Cnty., 592 F.3d 1237, 1255 (11th Cir. 2010) 
(quoting Andrx Pharm., Inc. v. Elan Corp., 421 F.3d 
1227, 1232-33 (11th Cir. 2005)). “We must accept the 
facts alleged in the complaint as true and view them 
in the light most favorable to the nonmoving party.” 
Cannon v. City of W. Palm Beach, 250 F.3d 1299, 1301 
(11th Cir. 2001). And a summary judgment is to be 
granted only “if the movant shows that there is no 
genuine dispute as to any material fact and the 
movant is entitled to judgment as a matter of law.” 
Fed. R. Civ. P. 56(a). 

 
A. Guarantee of One-Person, One-Vote Under 

the Fourteenth Amendment 

 In count one of its complaint, the Black Caucus 
contends that the new districts violate the guarantee 
of one-person, one-vote under the Fourteenth Amend-
ment, but its complaint fails to allege facts to support 
this claim for relief. The complaint filed by the Black 
Caucus alleges that, because the Legislature chose to 
maintain population deviations at below two percent, 
“[the districts] violate the one-person, one-vote re-
quirement of the Equal Protection Clause by restrict-
ing allowable population deviations more than is 
practicable to comply with the whole-county provi-
sions in the Alabama Constitution and by failing to 
comply with those whole-county provisions to the 
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extent practicable.” See Ala. Const. Art. IX, §§ 198-
200. In other words, the complaint filed by the Black 
Caucus alleges that the new districts have too little 
deviation in population equality in violation of the 
state constitution. Nothing in these allegations sug-
gests that the new districts violate the guarantee of 
one-person, one-vote under the Fourteenth Amend-
ment. 

 The odd complaint of the Black Caucus that the 
new districts are too equal in population fails to 
address a concern of the Fourteenth Amendment. The 
Supreme Court has explained that “the fundamental 
principle of representative government in this coun-
try is one of equal representation for equal numbers 
of people, without regard to race, sex, economic 
status, or place of residence within a State.” Reynolds 
v. Sims, 377 U.S. 533, 560-61, 84 S. Ct. 1362, 1381 
(1964). For that reason, “the Equal Protection Clause 
requires both houses of a state legislature to be 
apportioned on a population basis.” Id. at 576, 84 
S. Ct. at 1389. The Fourteenth Amendment required 
Alabama to “make an honest and good faith effort to 
construct districts, in both houses of its legislature, 
as nearly of equal population as is practicable.” Id. at 
577, 84 S. Ct. at 1390. State legislatures have some 
flexibility in the creation of new districts, see id. at 
578, 84 S. Ct. at 1390, and “an apportionment plan 
with a maximum population deviation under 10% 
falls within [the] category of minor deviations” that 
“are insufficient to make out a prima facie case 
of invidious discrimination under the Fourteenth 
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Amendment so as to require justification by the 
State,” Brown v. Thomson, 462 U.S. 835, 842, 103 
S. Ct. 2690, 2696 (1983) (internal quotation marks 
omitted). 

 The pleadings establish a presumption that the 
new districts satisfy the guarantee of one-person, one-
vote, and the complaint filed by the Black Caucus 
alleges no facts to rebut that presumption. Because a 
deviation in population equality of even as much as 
ten percent is “considered to be of prima facie consti-
tutional validity,” see Connor v. Finch, 431 U.S. 407, 
418, 97 S. Ct. 1828, 1835 (1977); see also Brown, 462 
U.S. at 842, 103 S. Ct. at 2696, a deviation of less 
than two percent in population equality, as the com-
plaint filed by the Black Caucus alleges, easily estab-
lishes a presumption that the new districts satisfy 
the guarantee of one-person, one-vote. The Black 
Caucus fails to rebut that presumption when it 
complains that the new districts have too much 
equality in population. 

 To the extent that the complaint filed by the 
Black Caucus alleges that state officials violated state 
law, we lack subject-matter jurisdiction to consider it. 
See Pennhurst State Sch. & Hosp. v. Halderman, 465 
U.S. 89, 117, 104 S. Ct. 900, 917 (1984). The Supreme 
Court has held that “a federal suit against state 
officials on the basis of state law contravenes the 
Eleventh Amendment when . . . the relief sought and 
ordered has an impact directly on the State itself.” Id. 
“The Eleventh Amendment acts as a jurisdictional 
bar,” see Doe v. Moore, 410 F.3d 1337, 1349 (11th Cir. 
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2005), so we “cannot proceed at all in any cause,” see 
Ex parte McCardle, 74 U.S. (7 Wall.) 506, 514 (1869). 

 The Black Caucus interprets Sims v. Baggett, 247 
F. Supp. 96 (M.D. Ala. 1965), to render the whole-
county provisions of the Alabama Constitution en-
forceable as a matter of federal law, but that decision 
stands for no such proposition. When it addressed the 
whole-county provisions of the Alabama Constitution, 
the court in Sims ruled that the provisions did not 
facially violate the Constitution of the United States 
so as to be “wholly inoperative.” Id. at 101. The court 
explained its duty to respect state law in remedying a 
violation of the federal Constitution insofar as state 
law remained operative. Id. at 102-03. But the court 
did not order the State defendants against their will, 
nor could it have, to comply with those provisions of 
the state constitution. See id.; Pennhurst, 465 U.S. at 
117, 104 S. Ct. at 917. The court instead enforced only 
the guarantee of the Equal Protection Clause that 
“one person’s vote must be worth as much as that of 
any other person, so far as is practicable.” Sims, 247 
F. Supp. at 99. 

 Nor do we find persuasive the citation to the de-
cision of the Supreme Court in Bartlett v. Strickland, 
556 U.S. 1, 6, 129 S. Ct. 1231, 1238 (2009), where the 
Supreme Court addressed the intersection of section 
2 of the Voting Rights Act and the whole-county 
provision of the North Carolina Constitution. In 
Bartlett, the Supreme Court of North Carolina had 
held that the boundaries of a district of the North 
Carolina House of Representatives conflicted with the 
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whole-county provisions of that state constitution. 
Pender Cnty. v. Bartlett, 649 S.E.2d 364, 376 (N.C. 
2007). The Supreme Court of North Carolina also had 
held that, on the facts before it, the application of the 
North Carolina whole-county provision would not 
violate section 2 of the Voting Rights Act. Id. at 375-
76. The Supreme Court affirmed the decision of the 
Supreme Court of North Carolina and held that there 
was no conflict between section 2 of the Voting Rights 
Act and the North Carolina whole-county provision as 
applied to the facts before it. Bartlett, 556 U.S. at 14-
15, 129 S. Ct. at 1243. Unlike the parties in Bartlett, 
the Black Caucus has not availed itself of the state 
courts to adjudicate the violation of state law alleged 
in its complaint. Bartlett in no way supports the 
argument that we may enforce provisions of a state 
constitution against state defendants. 

 As to count one, we grant the motion for judg-
ment on the pleadings in favor of the State defen-
dants and deny the motion of the Black Caucus for 
partial summary judgment and for preliminary and 
permanent injunction. The population deviation in 
both sets of the districts is de minimis and the com-
plaint filed by the Black Caucus fails to allege any 
facts that would rebut the presumption that those 
districts satisfy the guarantee of one-person, one-vote 
under the Fourteenth Amendment. See Connor, 431 
U.S. at 418, 97 S. Ct. at 1835; see also Brown, 462 
U.S. at 842, 103 S. Ct. at 2696. A federal court is not 
the forum for the adjudication of a claim under state 
law against state defendants. Pennhurst, 465 U.S. at 
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117, 104 S. Ct. at 917. The courts of Alabama are 
open to entertain suits under state law, but the 
Eleventh Amendment bars us from remedying a 
complaint that state officers violated state law. 

 
B. Dilution and Isolation of the Strength of 

Black Votes Under Section 2 of the Voting 
Rights Act and the Fourteenth and Fif-
teenth Amendments 

 In count two of its complaint, the Black Caucus 
contends that the new districts were adopted with the 
intent to dilute and isolate the strength of black votes 
in violation of section 2 of the Voting Rights Act and 
the Fourteenth and Fifteenth Amendments. When we 
evaluate the sufficiency of a complaint of intentional 
discrimination in legislative redistricting, we consider 
the several factors articulated in Village of Arlington 
Heights v. Metropolitan Housing Development Corp., 
429 U.S. 252, 97 S. Ct. 555 (1977), see Reno v. Bossier 
Parish Sch. Bd., 520 U.S. 471, 488-89, 117 S. Ct. 
1491, 1502-03 (1997), which include “[t]he impact of 
the official action”; “[t]he historical background of the 
[legislature’s] decision”; “[t]he specific sequence of 
events leading up to the challenged decision”; “[d]e-
partures from the normal procedural sequence”; and 
“[t]he legislative or administrative history,” Arlington 
Heights, 429 U.S. at 266-68, 97 S. Ct. at 564-65. The 
Black Caucus alleges that the Alabama Legislature 
intentionally packed black voters into black-majority 
districts to “minimiz[e] the ability of African Ameri-
cans to form coalitions with white voters to elect 
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legislators of their choice” and to “politically segre-
gat[e] the elected representatives of African-American 
voters and [to] minimiz[e] their ability to participate 
in the legislative process and to influence the out-
comes of legislation.” The Black Caucus alleges that 
the impact of the districts “bears more heavily on one 
race than another” because the Acts “unnecessarily 
maximiz[ed] or ‘pack[ed]’ [ ] 27 House districts and 8 
Senate districts with majority-black voting-age popu-
lations” and because the districts “are designed to 
include 6 more white, Republican members in the 
Jefferson County Local Legislative Delegation than 
are required by the county’s population, thus pur-
posefully . . . diluting black voting strength in the 
local legislative delegation.” See id. at 266, 97 S. Ct. 
at 564 (internal quotation marks omitted). The Black 
Caucus invokes “[t]he historical background of the 
decision” when it alleges that the districts “purpose-
fully perpetuate and attempt to restore Alabama’s 
historical policy of segregating African Americans in 
party politics.” See id. at 267, 97 S. Ct. at 564. And 
the Black Caucus alleges that the Alabama Legis-
lature “[d]epart[ed] from the normal procedural 
sequence” when it established the two percent popu-
lation deviation for the new districts and ignored the 
whole-county provisions of the Alabama Constitution. 
See id. “Determining whether invidious discrimina-
tory purpose was a motivating factor demands a 
sensitive inquiry into such circumstantial and direct 
evidence of intent as may be available.” Id. at 266, 97 
S. Ct. at 564. 
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 The Black Caucus has “state[d] a claim to relief 
that is plausible on its face.” See Ashcroft v. Iqbal, 
556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009) (in-
ternal quotation marks omitted). Count two alleges 
facts that correspond with the factors described in 
Arlington Heights. When we rule on a motion for 
judgment on the pleadings, “[w]e must accept the 
facts alleged in the complaint as true and view them 
in the light most favorable to the nonmoving party.” 
Cannon, 250 F.3d at 1301. 

 Although the State defendants offer alternative 
reasons for the boundaries of the new districts, these 
alternative reasons do not establish that the com-
plaint filed by the Black Caucus fails as a matter of 
law. The State defendants contend that the districts 
were drawn to remedy the “unconstitutional[ ]  mal-
apportion[ment]” that existed after the 2010 Census; 
to create “substantial equality among the various 
districts” following the decision in Larios v. Cox, 300 
F. Supp. 2d 1320 (N.D. Ga. 2004) aff ’d sub nom Cox 
v. Larios, 542 U.S. 947, 124 S. Ct. 2806 (2004), which 
held that population deviations below ten percent 
do not provide states with a safe harbor from chal-
lenges about the guarantee of one-person, one-vote, 
id. at 1340-41; to comply with sections 2 and 5 of the 
Voting Rights Act by moving more black voters into 
majority-black districts to avoid “weakening the voting 
strength of the African-Americans in those districts” 
in the light of the 2010 Census; to avoid a complaint 
of “systemic overpopulation of white-majority districts 
and underpopulation of black-majority districts,” see 
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Montiel v. Davis, 215 F. Supp. 2d 1279, 1286 (S.D. 
Ala. 2002); and to avoid a complaint of systemic pack-
ing of districts based on partisanship, see Gustafson v. 
Johns, 434 F. Supp. 2d 1246 (S.D. Ala. 2006). In a 
nutshell, the State defendants contend that the new 
districts respect the Constitution and federal law and 
that the Acts unpacked districts to eliminate alleged 
racial and partisan discrimination. Although proof of 
these legislative purposes, if we were to credit it, 
would rebut a claim of invidious discrimination, a 
motion for judgment on the pleadings is not the 
vehicle for the resolution of conflicting evidence. 

 The pleadings also present disputed issues of fact 
that preclude a judgment on the pleadings on the 
alternative ground of the State defendants that no 
valid remedy exists for the claim raised in count two. 
The Black Caucus has alleged enough facts that, if 
proven to be true, could entitle it to relief. See Horsley 
v. Feldt, 304 F.3d 1125, 1131 (11th Cir. 2002). The 
State defendants respond that there is no remedy for 
the claim of vote dilution because “[a]ny remedy that 
would favor the interests of African-American voters 
by diluting the votes in white majority districts would 
be as unlawful as a remedy that favored the interests 
of white voters by diluting the votes in black-majority 
districts.” “[W]hen material issues of fact are raised 
by the answer and the defendant[s] seek[ ]  judgment 
on the pleadings on the basis of this matter, [their] 
motion cannot be granted.” 5C Charles A. Wright & 
Arthur R. Miller, Federal Practice & Procedure § 1368 
at 253-54 (2004)). 
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C. Partisan Gerrymandering 

 In count three of its complaint, the Black Caucus 
alleges that the Alabama Legislature engaged in 
partisan gerrymandering when it created the new 
districts, but its complaint fails to identify a standard 
by which we can evaluate that claim. See Vieth v. 
Jubelirer, 541 U.S. 267, 313, 124 S. Ct. 1769, 1796 
(2004) (Kennedy, J., concurring in the judgment). 
Although a claim of partisan gerrymandering is 
justiciable, Davis v. Bandemer, 478 U.S. 109, 143, 106 
S. Ct. 2797, 2816 (1986), one problem for the Black 
Caucus is that a majority of the Supreme Court so far 
has been unable to identify a judicial standard for a 
claim of partisan gerrymandering, see Vieth, 541 U.S. 
at 334-35, 124 S. Ct. 1809-10 (Stevens, J., dissenting) 
(proposing a standard under which district maps 
violate the Equal Protection Clause “when partisan-
ship, like race, has played too great of a role in the 
districting process”); id. at 362, 124 S. Ct. at 1825 
(Breyer, J., dissenting) (proposing a standard that, at 
minimum, would encompass “gerrymandering that 
leads to entrenchment [as] an abuse that violates the 
Constitution’s Equal Protection Clause”); id. at 347-
50, 124 S. Ct. at 1817-19 (Souter, J., dissenting) 
(proposing a five-factor test: “First, the resident 
plaintiff would identify a cohesive political group to 
which he belonged”; “[s]econd, a plaintiff would need 
to show that the district of his residence paid little or 
no heed to those traditional districting principles 
whose disregard can be shown straightforwardly”; 
“[t]hird, the plaintiff would need to establish specific 
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correlations between the district’s deviations from 
traditional districting principles and the distribution 
of the population of his group”; “[f ]ourth, a plaintiff 
would need to present the court with a hypothetical 
district including his residence”; “[f ]ifth, and finally, 
the plaintiff would have to show that the defendants 
acted intentionally to manipulate the shape of the 
district in order to pack or crack his group”). And a 
plurality of the Court has declared the task a dead 
end, see id. at 306, 124 S. Ct. at 1792 (Scalia, J., 
joined by Rehnquist, C.J., and O’Connor and Thomas, 
JJ) (“Eighteen years of essentially pointless litigation 
have persuaded us that Bandemer is incapable of 
principled application.”). In its complaint, the Black 
Caucus alleged that this claim is based on the First 
Amendment, but in briefs and at the hearing on these 
motions, the Black Caucus contended that this claim 
is based on the Equal Protection Clause of the Four-
teenth Amendment. Where a court “ha[s] no standard 
by which to measure the burden [plaintiffs] claim has 
been imposed on their representational rights, [plain-
tiffs] cannot establish that the alleged political classi-
fications burden those same rights.” Id. at 313, 124 
S. Ct. at 1796 (Kennedy, J., concurring in the judg-
ment). 

 At the hearing, the Black Caucus moved for leave 
to amend count three to allege more facts and consti-
tutional grounds to support its claim of political 
gerrymandering and to identify a judicial standard 
by which we can adjudicate the claim. Because count 
three fails to identify a judicial standard for the 
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adjudication of a claim of political gerrymandering, 
we dismiss count three without prejudice and grant 
the Black Caucus leave to amend its complaint. And 
because we dismiss count three without prejudice, we 
deny as moot the motion by the State defendants for 
judgment on the pleadings as to count three. 

 
III. CONCLUSION 

 On consideration of the motions, replies, and 
response (Docs. # 7, 29, 30, 32, 35, 39) as well as 
supporting and opposing authority, it is ORDERED 
that the motion by the Black Caucus for partial 
summary judgment and for preliminary and perma-
nent injunction as to count one of its complaint is 
DENIED. The motion by the State defendants for 
judgment on the pleadings as to count one of the 
complaint filed by the Black Caucus is GRANTED. 
The motion by the State defendants for judgment on 
the pleadings as to count two of that complaint is 
DENIED. Count three of that complaint is DIS-
MISSED WITHOUT PREJUDICE. We GRANT the 
Black Caucus leave to amend its complaint within 21 
days from the date of this order. The motion by the 
State defendants for judgment on the pleadings as to 
count three of that complaint is DENIED AS MOOT. 
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 DONE this 26th day of December, 2012. 

 /s/ William H. Pryor, Jr.
  UNITED STATES CIRCUIT

 JUDGE PRESIDING 
 
 /s/ W. Keith Watkins
  CHIEF UNITED STATES

 DISTRICT JUDGE 
 
 /s/ Myron H. Thompson
  UNITED STATES

 DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
ALABAMA LEGISLATIVE 
BLACK CAUCUS; BOBBY 
SINGLETON; ALABAMA 
ASSOCIATION OF BLACK 
COUNTY OFFICIALS; 
FRED ARMSTEAD, 
GEORGE BOWMAN, 
RHONDEL RHONE, 
ALBERT F. TURNER, JR., 
and JILES WILLIAMS, JR., 
individually and on behalf  
of others similarly situated, 

  Plaintiffs, 

v. 

THE STATE OF ALABAMA; 
JIM BENNETT in his 
official capacity as Alabama 
Secretary of State, 

  Defendants. 

                                                

DEMETRIUS NEWTON, et al., 

  Plaintiffs, 

v. 

THE STATE OF ALABAMA, 
et al., 

  Defendants. 
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* 
* 
* 
* 
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* 
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* 
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* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
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Civil Action No. 
2:12-CV-1081-
WKW-MHT-WHP 
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NOTICE OF APPEAL 

 Notice is given that plaintiffs Alabama Legis-
lative Black Caucus, Bobby Singleton, Alabama As-
sociation of Black County Officials, Fred Armstead, 
George Bowman, Rhondel Rhone, Albert F. Turner, 
Jr., and Jiles Williams, Jr., individually and on behalf 
of the subclass of all residents of Alabama counties 
whose boundaries have been split among more House 
and/or Senate districts than are necessary to satisfy 
the Fourteenth Amendment requirement of statewide 
substantial population equality and the Voting Rights 
Act, appeal to the Supreme Court of the United 
States from the order entered in this action on July 
30, 2013, Doc. 165, and the order and opinion, Doc. 
174, denying plaintiffs’ motion for a permanent in-
junction. 

 This appeal is taken pursuant to 28 U.S.C. 
§ 1253. 

 Dated: August 12, 2013. 

Edward Still 
Bar No. ASB-4786-I 47W 
130 Wildwood Parkway 
STE 108 PMB 304 
Birmingham, AL 35209 
 205-320-2882 
 fax 205-320-2882 
E-mail: still@votelaw.com 

s/ James U. Blacksher 
Bar No. ASB-2381-S82J 
P.O. Box 636 
Birmingham AL 35201 
 205-591-7238 
 Fax: 866-845-4395 
E-mail: jblacksher@ 
 ns.sympatico.ca 
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Attorneys for Plaintiffs 

U.W. Clemon
Bar No. ASB-0095-076U 
WHITE ARNOLD & 
 DOWD P.C. 
2025 Third Avenue North, 
Suite 500 
Birmingham, AL 35203 
 Phone: (205)-323-1888
 Fax: (205)-323-8907
E-mail: 
 uwclemon@waadlaw.com

 
CERTIFICATE OF SERVICE 

 I hereby certify that on March 16, 2013, I served 
the foregoing on the following electronically by means 
of the Court’s CM/ECF system: 

Misty S. Fairbanks Messick 
James W. Davis 
 (ASB-4063-I58J) 
Assistant Attorney General
OFFICE OF THE 
 ATTORNEY GENERAL 
501 Washington Avenue 
Post Office Box 300152 
Montgomery, Alabama 
 36130-0152 
email: 
 mmessick@ago.state.al.us 
email: 
 jimdavis@ago.state.al.us. 

John J. Park, Jr.
Deputy Attorney General
Strickland Brockington 
 Lewis LLP 
Midtown Proscenium 
 Suite 2200 
1170 Peachtree Street NE
Atlanta, GA 30309 
email: jjp@sbllaw.net. 

Walter S. Turner, Esq. 
Post Office Box 6142 
Montgomery, AL 36106- 
 0142 
email: wsthayer@juno.com
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John K. Tanner, Esq. 
3743 Military Road NW. 
Washington, DC 20015 
email: 
 john.k.tanner@gmail.com 

James H. Anderson, Esq. 
William F. Patty, Esq. 
Jesse K. Anderson, Esq. 
Brannan W. Reaves 
Jackson, Anderson & 
 Patty, P.C. 
Post Office Box 1988 
Montgomery, AL 36102 
email: 
 janderson@jaandp.com 
email: bpatty@jaandp.com 
email: 
 jkanderson@jaandp.com 
email: 
 breaves@jaandp.com 

Joe M. Reed, Esq.
Joe M. Reed & 
 Associates, LLC 
524 South Union Street 
Montgomery, AL 36104- 
 4626 
email: joe@joereedlaw.com

Dorman Walker 
dwalker@balch.com 
Louis M. Calligas  
lcalligas@balch.com 
BALCH & BINGHAM LLP
Post Office Box 78 
Montgomery, AL 36101- 
 0078 

 
s/ James U. Blacksher 

Attorney for ALBC plaintiffs 
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Constitution of the United States, Amendment XIV, 
Section 1: 

All persons born or naturalized in the United 
States, and subject to the jurisdiction there-
of, are citizens of the United States and of 
the state wherein they reside. No state shall 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of 
the United States; nor shall any state de-
prive any person of life, liberty, or property, 
without due process of law; nor deny to any 
person within its jurisdiction the equal pro-
tection of the laws. 
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Section 2 of the Voting Rights Act of 1965, as amended, 
42 U.S.C. section 1973: 

(a) No voting qualification or prerequisite 
to voting or standard, practice, or procedure 
shall be imposed or applied by any State or 
political subdivision in a manner which re-
sults in a denial or abridgement of the right 
of any citizen of the United States to vote 
on account of race or color, or in contraven-
tion of the guarantees set forth in section 
1973b(f)(2) of this title, as provided in sub-
section (b) of this section. 

(b) A violation of subsection (a) of this sec-
tion is established if, based on the totality of 
circumstances, it is shown that the political 
processes leading to nomination or election 
in the State or political subdivision are not 
equally open to participation by members of 
a class of citizens protected by subsection (a) 
of this section in that its members have less 
opportunity than other members of the elec-
torate to participate in the political process 
and to elect representatives of their choice. 
The extent to which members of a protected 
class have been elected to office in the State 
or political subdivision is one circumstance 
which may be considered: Provided, That 
nothing in this section establishes a right to 
have members of a protected class elected in 
numbers equal to their proportion in the 
population. 
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