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QUESTION PRESENTED 

 
 Whether the Sixth Amendment requires that, 
when considering ineffective assistance of counsel 
claims, courts must consider evidence of counsel error 
in the aggregate. 
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OPINIONS BELOW 

 The decision of the Superior Court of Pennsylva-
nia filed on January 10, 2012, is non-precedential, 
but reported at 43 A.3d 517 (Pa. Super. Ct. 2012), and 
reproduced at Pet. App. 1-16. The decision of the 
Supreme Court of Pennsylvania to deny discretionary 
review on July 18, 2012, is reported at 48 A.3d 1248 
(Pa. 2012), and reproduced at Pet. App. 28. The 
unreported decision of the initial post-conviction 
proceeding at the Pennsylvania Dauphin County 
Court of Common Pleas is reproduced at Pet. App. 
1727. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Superior Court of Pennsylvania affirmed the 
trial court’s dismissal of Petitioner’s Application for 
Post-Conviction Collateral Relief on January 10, 
2012, and issued an opinion calling the as-applied 
constitutionality of Pennsylvania’s ineffective assis-
tance of counsel statute into question. Petitioner filed 
a timely Petition for Allowance of Appeal with the 
Supreme Court of Pennsylvania, which was denied on 
July 18, 2012. This Court is afforded jurisdiction to 
hear the present matter under 28 U.S.C. § 1257(a). 

---------------------------------  --------------------------------- 
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CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED 

 According to this Court, a criminal defendant’s 
Sixth Amendment right “to have the Assistance of 
Counsel for his defence” ensures protection from in-
effective assistance of counsel at trial. U.S. CONST. 
amend. VI. This matter therefore involves the Sixth 
Amendment as it informs the legality and application 
of Pennsylvania’s Post Conviction Relief Act (“PCRA”). 
42 PA. CONS. STAT. ANN. §§ 9541-9546 (West 1988). 
The relevant provision of the PCRA is set forth in the 
appendix at App. 65. 

U.S. CONST. amend. VI:  

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be in-
formed of the nature and cause of the accu-
sation; to be confronted with the witnesses 
against him; to have compulsory process for 
obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

A. Factual Background 

 On Friday, December 20, 1996, police officers 
discovered the body of Iris Fennell, who was brutally 
beaten, shot, and killed in her Pennsylvania home. 
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Petitioner, Tyshaunt Love, Iris’s boyfriend, was sub-
sequently arrested and charged with her murder. 

 At trial, to account for the evidence implicating 
the alternative suspect, LaQuan Williams (“Kazar”), 
in the murder, the Commonwealth explained that its 
theory of the case was that Mr. Love “stag[ed] this 
crime scene to make it appear that LaQuan Williams 
committed this crime.” 

 In fact, there was substantial evidence available 
establishing that Kazar killed Iris rather than Mr. 
Love. At the time Iris was murdered, Kazar was 
charged with rape in a homicide case and was on the 
run from the police. Pet. App. 32, 55. Trial counsel 
received discovery revealing that Iris had agreed to 
speak with the police to assist with procuring Kazar’s 
capture and prosecution. Kazar learned of Iris’s 
statement to the police, and multiple witnesses were 
aware that he had threatened to kill Iris. When 
LaQuan was captured, his clothes were bloody and 
Iris’s blood was found on his shoes (although no blood 
was ever found, on or belonging to, Mr. Love). 

 
B. Evidence Not Presented at Trial 

 The defense theory of the case focused on pinning 
blame on Kazar as the alternative suspect. The 
evidence presented at trial, however, was hindered by 
a questionable series of decisions to either not inves-
tigate evidence, or not present it to the jury. In addi-
tion to the evidence already described tending to 
exculpate Mr. Love and inculpate Kazar, further 
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evidence bolstering the alternative suspect theory 
was available to trial counsel. 

 Iris’s relative told investigators that Iris’s jewelry 
was missing following the murder. When Kazar was 
arrested following Iris’s murder, he was carrying 
jewelry matching the description of Iris’s missing 
items. Although this evidence would have strength-
ened Mr. Love’s case, the trial attorney failed to 
pursue the matter or present this evidence at trial.  

 When Kazar returned to Harrisburg shortly 
before Iris’s death, he needed somewhere to stay. Cory 
Alston extended his home to Kazar, where he stayed 
during Iris’s murder. Mr. Alston kept a gun in his 
home, to which Kazar could have had access. Prior to 
trial, counsel for the defendant received information 
that Kazar returned a bloody gun to Mr. Alston 
following Iris’s murder. Nonetheless, trial counsel 
failed to interview Mr. Alston because he was incar-
cerated at the time. Trial counsel could not recall at 
the evidentiary hearing whether anyone from his 
office ever attempted to initiate a telephone conversa-
tion with Mr. Alston. 

 Mr. Alston’s live-in girlfriend, Kendra Smith, had 
information that shortly after the murder, Kazar ran 
into her house while running from the police. During 
this interaction, Kazar obtained his jacket from her 
closet. After the police searched her house, but prior 
to trial, Kendra found a bullet on the ground where 
Kazar had removed his jacket. Pet. App. 32-33. Trial 
counsel never interviewed her, and at the evidentiary 
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hearing, could not even recall whether his office had 
attempted to locate her. Although Ms. Smith testified 
that she would have articulated the same information 
to trial counsel had he asked, his failure to contact 
her prevented the introduction and examination of 
this evidence at the trial. Pet. App. 30. 

 Prior to trial, while Kazar was incarcerated, a 
prison-mate named Keith Herndon came forward and 
memorialized a conversation he had with Kazar. In a 
statement to the police, Mr. Herndon revealed that in 
a private conversation, Kazar confessed that he 
“should have done this girl Candy like he did that 
bitch Iris.” Pet. App. 54-58. This information was not 
presented at trial, nor did trial counsel recall inter-
viewing Mr. Herndon about this confession.  

 Along a similar vein, Carlos Hill, another of 
Kazar’s prison-mates, came forward and divulged the 
following conversation:  

I asked him about the murder. At first he did 
not want to talk about it. But then he said to 
me he don’t know why he did it. I asked him 
why would he do that to Iris. He said to me 
he don’t know, he was high. 

Pet. App. 60. Again, this information was never 
presented to the jury, nor did trial counsel pursue this 
lead by means of interview or any other method.  

 Finally, while trial counsel elected not to call 
Kazar to the stand because he believed it likely that 
Kazar would invoke his Fifth Amendment right 
against self-incrimination, or because he would 
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testify to the detriment of the defendant, his failure 
to interview Kazar is cured by neither of those rea-
sons. Although trial counsel seems to have been 
satisfied by narrative reports written by police offic-
ers, assessment of a potential witness’s credibility is 
fundamental to the decision of whether or not to call 
a witness to the stand. Indeed, had trial counsel 
interviewed Kazar prior to trial, he may have devel-
oped the opinion of the undersigned – that Kazar is 
an evasive and unsympathetic witness who lacked 
credibility and would garner no sympathy from a jury. 
Moreover, given Kazar’s strange demeanor, a real 
possibility exists that he would have incriminated 
himself in an interview with trial counsel. The fact of 
the matter is that trial counsel had absolutely noth-
ing to lose by personally reaching out to Kazar, and 
yet failed to expend even the de minimis amount of 
effort such an act would have required. 

 
C. History of the Preservation of the Present 

Issues 

 Without hearing the evidence presented above, 
on September 20, 2005, a jury found Mr. Love guilty 
of Third Degree Murder. A direct appeal unrelated to 
the present issue was commenced with the Pennsyl-
vania Superior Court on January 27, 2006, and 
concluded with a denial of allocatur from the  
Supreme Court of Pennsylvania on January 14, 2008. 
On February 24, 2009, Mr. Love filed a timely  
Petition for Post Conviction Collateral Relief, which 
initiated the basis for the present Petition.  
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 In Pennsylvania, PCRA claims are heard by the 
judge that presided over the original trial. According-
ly, the trial judge held evidentiary PCRA hearings on 
April 27, 2010, August 6, 2010, and November 4, 
2010. Following these hearings, Judge Bratton denied 
Mr. Love’s petition, citing, inter alia, a failure to 
establish prejudice.  

 After a timely appeal, the Superior Court of 
Pennsylvania affirmed Judge Bratton’s denial, but 
explained that it did so because it refused to consider 
the evidence of ineffectiveness in a cumulative man-
ner. 

In the instant matter, [Petitioner] concedes 
this Court could conclude “that failure to call 
any one of the witnesses was not so prejudi-
cial as to deprive [Petitioner] of a fair tri-
al[,]” but that an “examination of the totality 
of the circumstances together paints a clear 
picture of clear prejudice sufficient to deprive 
[Petitioner] of a fair trial.” Appellant’s Brief 
at 18–19. Despite this averment, the law in 
this Commonwealth does not ask us to 
examine the totality of the circum-
stances, but instead requires we look to 
each individual witness.  

Pet. App. 7 (emphasis added). 

 In light of the Superior Court’s position on its 
discretion to dismiss the totality of the circumstances 
depicting trial counsel’s ineffectiveness, Mr. Love 
petitioned to the Supreme Court of Pennsylvania to 
grant allocatur on the following question: 
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Federal habeas corpus jurisprudence makes 
clear that ineffective assistance of counsel 
claims should be examined using a totality of 
the circumstances approach.1 The lower court 
held that, “[T]he law in this Commonwealth 
does not ask us to examine the totality of the 
circumstances, but instead requires we look 
to each individual witness.” Did the Superior 
Court’s holding constitute an error of law? 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 To illustrate the absurdity of failing to aggregate 
ineffective assistance of counsel error, consider the 
following hypothetical: Defendant is charged with 
violating 18 U.S.C. § 247, which allows for the pun-
ishment of anyone who: 

(1) intentionally defaces, damages, or 
destroys any religious real property, be-
cause of the religious character of that prop-
erty, or attempts to do so; or 

(2) intentionally obstructs, by force or 
threat of force, any person in the enjoy-
ment of that person’s free exercise of reli-
gious beliefs, or attempts to do so; 

 
 1 In hindsight, Petitioner concedes that this is an oversim-
plification of the state of the law. In fact, the jurisprudence 
regarding this issue is exceptionally muddled, as is reflected by 
a deep circuit split regarding the issue of aggregation versus 
non-aggregation of ineffective assistance of counsel error.  
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Id. (emphasis added). Defendant is charged with 
violating both of these subsections as he allegedly 
entered a church, kicked over a crucifix, and took 
Priest hostage to prevent Sunday Mass (and, inci-
dentally, the sale of baked goods to cross-state parish-
ioners). 

 Bad Attorney, counsel for Defendant, has identi-
fied two witnesses: Altar Boy will testify it was he 
who knocked over the crucifix earlier that morning, 
thereby providing a defense against subsection (1). 
Nun will testify that Defendant politely asked Priest 
to visit his sick mother, thereby defending against 
subsection (2).  

 With those hypothetical facts in mind, consider 
the following three cases:  

 (a) Bad Attorney forgets to call Nun at trial. 
Defendant is convicted because Prosecutor can estab-
lish subsection (2). However, Defendant obtains a new 
trial under the PCRA because had Bad Attorney 
called Nun, neither element of the offense would be 
established. 

 (b) Bad Attorney forgets to call Altar Boy at 
trial. Defendant is convicted because Prosecutor can 
establish subsection (1). However, Defendant obtains 
a new trial under the PCRA because had Bad Attorney 
called Altar Boy, neither element of the offense would 
be established. 

 (c) Bad Attorney forgets to call both Altar Boy 
and Nun at trial. Evidence of both elements (1) and 
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(2) is admitted, unrebutted, and Defendant is convict-
ed for violating both subsections. Using the non-
aggregation of error method, Defendant’s PCRA 
petition is denied because even if Bad Attorney had 
remembered to call Nun, there was enough evidence 
to convict under subsection (1). Similarly, even if Bad 
Attorney had remembered to call Altar Boy, there was 
still enough evidence to convict under subsection (2).  

 The hypothetical makes clear that circuits apply-
ing a non-aggregating ineffective assistance of coun-
sel framework are inadvertently encouraging 
attorneys to make more rather than fewer mistakes. 
These circuits are effectively sending the message to 
attorneys that, “You can make no mistakes, any 
number of minor mistakes, or all mistakes. The only 
thing you can’t do is make one big mistake.” Such a 
result is highly illogical and contrary to the funda-
mental purpose of the Sixth Amendment.  

 In its landmark case formulating the standard 
courts must apply in considering ineffective assis-
tance of counsel cases under the Sixth Amendment, 
this Court used the plural noun “errors” on 25 sepa-
rate occasions. Of those instances, most notably, the 
Court explained that to establish prejudice, “The 
defendant must show that there is a reasonable 
probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been 
different.” Strickland v. Washington, 466 U.S. 668, 
694 (1984) (emphasis added). Regarding the role of a 
judge reviewing an ineffective assistance of counsel 
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claim, this Court wrote, “In making this determina-
tion, a court hearing an ineffectiveness claim must 
consider the totality of the evidence before the judge 
or jury.” Id. at 698.  

 Even in light of the emergence of the aggregate 
error circuit split, this Court has continuously held to 
the “errors” terminology expressed in Strickland. 
Missouri v. Frye, 566 U.S. ___ (2012) (slip op. at 3) 
(citing to “errors” language from Hill v. Lockhart, 474 
U.S. 52 (1985), which took the language from Strick-
land); Rompilla v. Beard, 545 U.S. 374, 390 (2005) 
(quoting Strickland “errors” language); Wiggins v. 
Smith, 539 U.S. 510, 534 (2003) (same); Williams v. 
Taylor, 529 U.S. 362, 391 (2000) (same). How is one to 
consider the fairness of a trial based on the totality of 
the evidence before the fact-finder without consider-
ing the totality of the evidence not offered to the fact-
finder as the result of poor lawyering? The issue of 
error aggregation, while not explicitly adopted by 
Strickland, is certainly implied. 

 Several circuits splitting on whether or not 
ineffective assistance of trial error should be consid-
ered in the aggregate have relied in part upon this 
Court’s language from Strickland. See Kubat v. 
Thieret, 867 F.2d 351, 370 (7th Cir. 1989) (relying on 
“errors” language from Strickland to find that 
“Strickland clearly allows the court to consider the 
cumulative effect of counsel’s errors in determining 
whether a defendant was prejudiced.”); see also 
Dugas v. Coplan, 428 F.3d 317, 335 (1st Cir. 2005) 
(adopting the reasoning from Kubat); Gonzales v. 
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McKune, 247 F.3d 1066, 1078 n.4 (10th Cir. 2001), 
vacated in part on other grounds, 279 F.3d 922, 925-
26 (10th Cir. 2002) (en banc) (noting that language 
from Strickland “makes it clear that all acts of inade-
quate performance may be cumulated in order to 
conduct the prejudice prong.”); Lindstadt v. Keane, 
239 F.3d 191, 199 (2d Cir. 2001) (finding that “totality 
of the circumstances” language from Stickland man-
dates an aggregate error analysis). Some circuits 
believe the error aggregation doctrine so fundamental 
that they do not feel the need to rationalize its use 
before implementing it. See Richards v. Quarterman, 
566 F.3d 553, 564 (2007) (“We will address each 
aspect of Davis’s performance the district court found 
deficient before considering whether Richards was 
cumulatively prejudiced thereby.”). 

 Not all circuit courts agree with this interpreta-
tion of Strickland. Indeed, a deep circuit split exists 
between the First, Second, Fifth, Seventh, and Tenth 
Circuits, and the Fourth, Eighth, and Eleventh 
Circuits. See Pope v. McNeil, 680 F.3d 1271, 1297 
(11th Cir. 2012) (Eleventh Circuit will not consider a 
cumulative-error claim absent showing of a funda-
mentally unfair trial); Fairbank v. Ayers, 650 F.3d 
1243, 1257 (9th Cir. 2011) (aggregate errors may 
justify relief if it renders the trial fundamentally 
unfair). Notably, it appears as though these circuits 
rely on Fifth and Fourteenth Amendment jurispru-
dence to inform their Sixth Amendment analysis of 
ineffective assistance of counsel cases. In support of 
this contention, note that in Fairbank, the Ninth 
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Circuit considered whether a defendant was impacted 
by the cumulative effect of trial court errors by exam-
ining its earlier opinion in Parle v. Runnels, 505 F.3d 
922, 928 (9th Cir. 2007). Parle was a case, informed 
by Chambers v. Mississippi, 410 U.S. 284 (1973), that 
considered the interplay between the Fourteenth 
Amendment and the harmless error doctrine; it had 
effectively nothing to do with the Sixth Amendment. 

 This minority approach shared by the Ninth and 
Eleventh Circuits is curious, as one would expect a 
great desire to avoid discussion of the Fourteenth 
Amendment in proffering an argument against 
aggregating ineffective assistance of counsel error. 
Regarding the issue of aggregating government error 
in the context of the Fourteenth Amendment, this 
Court held that, “[T]he state’s obligation under Brady 
v. Maryland, 373 U.S. 83 (1963), to disclose evidence 
favorable to the defense, turns on the cumulative 
effect of all such evidence suppressed by the govern-
ment. . . .” Kyles v. Whitley, 514 U.S. 419, 420 (1995) 
(parallel citations omitted). Moreover, this Court 
explained in Strickland that the test for prejudice 
derives from the Fifth and Fourteenth Amendment 
analysis established by United States. v. Agurs, 427 
U.S. 97 (1976). Logic would suggest that if Brady 
error must be analyzed in the aggregate, and Four-
teenth Amendment “materiality” is akin to Sixth 
Amendment “prejudice,” then ineffective assistance of 
counsel error should likewise be analyzed in the 
aggregate. 
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 Joining the Pennsylvania Superior Court, the 
Ninth Circuit, and the Eleventh Circuit, the Eighth 
Circuit has taken a clear stance against analyzing 
ineffective assistance of counsel error in the aggre-
gate. See, e.g., Middleton v. Roper, 455 F.3d 838 (8th 
Cir. 2006). Middleton rejected the defendant’s conten-
tion that the district court should have considered 
defendant’s counsel’s errors in the aggregate for two 
reasons: (1) it believed that neither Wiggins v. Smith, 
539 U.S. 510 (2003), nor Williams v. Taylor, 529 U.S. 
362 (2000), supported the argument that error should 
be aggregated, as neither case involved multiple 
claims of ineffective assistance of counsel, 455 F.3d at 
851; and (2) it invoked the Method of Tenacity to 
argue that individual (non-aggregated) error analysis 
is simply the way it has always been done within the 
Eighth Circuit. Id. (citing Hall v. Luebbers, 296 F.3d 
685, 692 (8th Cir. 2002); United States v. Robinson, 
301 F.3d 923, 925 n.3 (8th Cir. 2002); and Scott v. 
Jones, 915 F.2d 1188, 1191 (8th Cir. 1990)).  

 Similarly, the Fourth Circuit in Fisher v. 
Angelone, 163 F.3d 835 (4th Cir. 1998), used Strick-
land to suggest that if one error does not establish a 
Constitutional error, then multiple errors considered 
in the aggregate cannot give rise to a Constitutional 
claim. Cf. 163 F.3d at 852 (“To the extent this Court 
has not specifically stated that ineffective assistance 
of counsel claims, like claims of trial court error, must 
be reviewed individually, rather than collectively, we 
do so now.”). Its argument belies the obvious truth 
that as fact-finders consider the totality of the 
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evidence in deciding credibility and guilt, so too is 
evidence of counsel’s missteps additive such that, at 
some point, the scale tips and the defendant has not 
received a fair trial.  

 The PCRA is Pennsylvania’s sole mechanism for 
reviewing an ineffective assistance of trial claim 
under the Sixth Amendment. Cf. Commonwealth v. 
Collins, 888 A.2d 564, 573 (2005) (“Accordingly, we 
are persuaded by Appellant’s position that a Sixth 
Amendment claim of ineffectiveness raises a distinct 
legal ground for purposes of state PCRA review under 
§ 9544(a)(2).”); see also Commonwealth v. Pierce, 527 
A.2d 973 (1987) (holding that the governing Pennsyl-
vania case contemplating ineffective assistance of 
counsel was analogous to Strickland). By explicitly 
holding that Pennsylvania courts will not consider 
aggregate error in ineffective assistance of counsel 
cases, the constitutionality of the PCRA as it is ap-
plied to error analysis is implicated. As this is an 
issue of great import to all states within the nation, 
as well as a hotly contested issue at the circuit level, 
Petitioner respectfully suggests that now is the time 
for this Court to extend its jurisdiction and settle the 
debate. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

 Respectfully submitted, 

JUSTIN J. MCSHANE 
 Counsel of Record 
JOSHUA AURIEMMA 
THE MCSHANE FIRM, LLC 
4807 Jonestown Rd., Suite 148 
Harrisburg, PA 17109 
(717) 657-3600 
justin@themcshanefirm.com 
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NON-PRECEDENTIAL DECISION – 
SEE SUPERIOR COURT I.O.P 65.37 

 
COMMONWEALTH 
OF PENNSYLVANIA, 

    Appellee 

  v. 

TYSHAUNT LOVE, 

    Appellant 

IN THE
SUPERIOR COURT 

OF PENNSYLVANIA 
No. 339 MDA 2011 

 
Appeal from the PCRA Order entered 

January 18, 2011 in the Court of Common Pleas 
of Dauphin County Criminal Division 

at No. CP-22-CR-0000937-2002 

BEFORE: PANELLA, MUNDY, AND FITZGERALD,* 
J.J. 

MEMORANDUM BY MUNDY, J.: 
 FILED: January 10, 2012 

 Appellant, Tyshaunt Love, appeals from the Jan-
uary 18, 2011 order denying his petition filed pur-
suant to the Post Conviction Relief Act (PCRA), 42 
Pa.C.S.A. §§ 9541-9546. After careful review, we af-
firm. 

 The relevant facts and procedural history, as 
summarized by the PCRA court, are as follows. 

 
 * Former Justice specially assigned to the Superior Court. 



App. 2 

 On September 20, 2005, [Appellant] was 
convicted by [a] jury of 3rd degree murder of 
Iris Fennel and on September 28, 2005, he was 
sentenced to a term of incarceration of not 
less than fifteen nor more than thirty years. 
[Appellant’s] post-sentence motion was denied 
on December 28, 2005, the Superior Court 
affirmed the sentence on May 8, 2007, and 
on January 16, 2009, [our] Supreme Court 
denied [Appellant’s] Petition for Allowance of 
Appeal. [Appellant] filed a timely pro se 
PCRA petition on February 24, 2009. Attorney 
Justin McShane was appointed to represent 
[Appellant] on March 30, 2009, and counsel 
filed an Amended PCRA Petition on Decem-
ber 29, 2009. On April 14, 2010, counsel was 
permitted leave to further amend his PCRA 
Petition to include additional issues. 

PCRA Court Opinion, 1/18/10, at 1-2; Certified Record 
(C.R.) at 139. 

 On April 27, 2010, August 6, 2010, and November 
4, 2010, the PCRA court held a three-part hearing on 
Appellant’s PCRA petition. C.R. at 150, 151, 152. 
Thereafter, on January 18, 2011, by opinion and or-
der, the PCRA court denied Appellant’s petition. C.R. 
at 139. On February 16, 2011, Appellant filed this 
timely appeal.1 

 
 1 Appellant and the PCRA court have complied with 
Pa.R.A.P. 1925. 



App. 3 

 On appeal, Appellant raises the following issues 
for our review. 

1. Trial counsel’s failure to call exculpatory 
witnesses at trial, unless the decision is made 
pursuant to a reasonable strategic decision, 
generally constitutes ineffective assistance. 
Trial counsel failed to call the alternative 
suspect, two witnesses who gave statements 
indicating that the alternative suspect had 
confessed to the murder, a witness with 
whom the alternative suspect was living who 
gave a statement to the police that the wit-
ness owned a gun, and a witness who gave a 
statement to police that the alternative sus-
pect came into her house following the mur-
der and retrieved a jacket from her closet – 
and subsequently testified at the PCRA hear-
ing that a bullet fell out of the jacket. Was 
trial counsel ineffective? 

2. Trial counsel has a duty to interview wit-
nesses, particularly eyewitnesses, and failure 
to do so generally constitutes per se unrea-
sonableness. Trial counsel failed to interview 
an alleged eyewitness to the crime, and that 
eyewitness was also [Appellant’s] alternate 
suspect and the entire basis for [Appellant’s] 
theory of the case. Trial counsel also failed 
to interview various other exculpatory wit-
nesses. Was trial counsel ineffective? 

Appellant’s Brief at 1.2 

 
 2 The argument section of Appellant’s brief contains a 
slightly altered version of these arguments. Specifically, in issue 

(Continued on following page) 
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 Our standard when reviewing a denial of a PCRA 
petition is limited to the determination of whether 
the PCRA court’s findings are supported by the record 
and whether the order is free of legal error. Com-
monwealth v. Reaves, 923 A.2d 1119, 1124 (Pa. 
2007), appeal denied, 959 A.2d 929 (Pa. 2008). “Great 
deference is granted to the findings of the PCRA 
court, and these findings will not be disturbed unless 
they have no support in the certified record.” Com-
monwealth v. Boyd, 923 A.2d 513, 515 (Pa. Super. 
2007), appeal denied, 923 A.2d 74 (Pa. 2007). In order 
to be eligible for PCRA relief, a defendant must plead 
and prove by a preponderance of the evidence that his 
conviction or sentence arose from one or more of the 
errors listed at 42 Pa.C.S.A. § 9543(a)(2). 

 Additionally, in reviewing ineffective assistance 
of counsel claims we are guided by the following 
standard. 

 When considering an allegation of in-
effective assistance of counsel, counsel is 
presumed to have provided effective repre-
sentation unless the PCRA petitioner pleads 
and proves that: (1) the underlying claim 
is of arguable merit; (2) counsel had no rea-
sonable basis for his or her conduct; and 

 
one Appellant focuses on whether counsel was ineffective for 
failing to call four witnesses at trial, and in issue two Appellant 
focuses on whether counsel was ineffective for failing to inter-
view and call to the stand an alternative suspect. For purposes 
of our review, we have elected to address Appellant’s issues as 
they appear in the argument section of his brief. 
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(3) Appellant was prejudiced by counsel’s ac-
tion or omission. Commonwealth v. Pierce, 
515 Pa. 153, 158-59, 527 A.2d 973, 975-76 
(1987). To demonstrate prejudice, an appel-
lant must prove that a reasonable probabil-
ity of acquittal existed but for the action or 
omission of trial counsel. Commonwealth v. 
Tainan, 734 A.2d 886, 889 (Pa. Super. 1999). 
A claim of ineffective assistance of counsel 
will fail if the petitioner does not meet any 
of the three prongs. Commonwealth v. 
Williams, 581 Pa. 57, 70, 863 A.2d 505, 513 
(2004) (quoting Commonwealth v. Rush, 
576 Pa. 3, 838 A.2d 651, 656 (2003)). Further, 
“[a] PCRA petitioner must exhibit a con-
certed effort to develop his ineffectiveness 
claim and may not rely on boilerplate allega-
tions of ineffectiveness.” Commonwealth v. 
Natividad, 595 Pa. 188, 209, 938 A.2d 310, 
322-23 (2007). 

Commonwealth v. Perry, 959 A.2d 932, 936 (Pa. 
Super. 2008). 

 In Appellant’s first issue, he avers trial counsel 
was ineffective for failing to call certain witnesses, 
and that this inaction constitutes per se unreason-
ableness. Appellant’s Brief at 13. Specifically, Appel-
lant avers trial counsel was ineffective for failing to 
call Kendra Smith, Cory Alston, Keith Herndon, and 
Carlos Hill. Id. at 15-17. Appellant maintains that 
testimony provided by these witnesses “would rea-
sonably have led to a different verdict, and failure to 
present this evidence at trial was so prejudicial as to 
deprive [Appellant] of a fair trial.” Id. at 19. 
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 In support of this averment, Appellant references 
the following five-part test set forth in Common-
wealth v. Henry, 706 A.2d 313 (Pa. 1997). 

In order to establish that counsel was in-
effective for failing to call a witness, a de-
fendant must show, in addition to meeting 
the general standard for an ineffectiveness 
claim, the following elements: (1) the witness 
existed; (2) the witness was available to tes-
tify for the defense; (3) counsel knew of or 
should have known of the existence of the 
witness; (4) the witness was willing to testify 
for the defense; and (5) the absence of the 
witness’ testimony was so prejudicial as to 
have denied the defendant a fair trial. 

Id. at 329 (citations omitted). Additionally, Appellant 
cites to our Supreme Court’s decision in Common-
wealth v. Johnson, 966 A.2d 523 (Pa. 2009), for the 
proposition “that satisfaction of the[ ]  five [Henry] el-
ements also satisfies both the performance [and] the 
prejudice prongs” of ineffective assistance of counsel. 
Appellant’s Brief at 15. 

 On the contrary, a careful reading of Johnson 
belies this assertion. The Johnson Court held “per se 
failing as to performance, of course, does not make 
out a case of prejudice, or overall entitlement to 
Strickland relief.” Johnson, supra at 536. “To dem-
onstrate Strickland prejudice, the PCRA petitioner 
must show how the uncalled witnesses’ testimony 
would have been beneficial under the circumstances 
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of the case.” Id. (quotation marks and citations 
omitted). 

 In the instant matter, Appellant concedes this 
Court could conclude “that failure to call any one of 
the witnesses was not so prejudicial as to deprive 
[Appellant] of a fair trial[,]” but that an “examination 
of the totality of the circumstances together paints a 
clear picture of clear prejudice sufficient to deprive 
[Appellant] of a fair trial.” Appellant’s Brief at 18-19. 
Despite this averment, the law in this Common-
wealth does not ask us to examine the totality of the 
circumstances, but instead requires we look to each 
individual witness. See Henry, supra at 329. 

 We turn now to the four witnesses Appellant 
asserts counsel was ineffective for failing to call, 
Kendra Smith, Cory Alston, Keith Herndon, and 
Carlos Hill. At the PCRA hearings on April 27, 2010, 
August 6, 2010, and November 4, 2010, testimony 
was taken from each of these witnesses, except Keith 
Herndon, and from Appellant’s trial counsel Paul 
Muller, Esquire (Attorney Muller). C.R. at 150-152. 
After hearing all of the testimony, the PCRA court 
determined Appellant was not entitled to relief for the 
following reasons. 

 Kendra Smith testified at the August 6, 
2010 PCRA hearing that she may not have 
been available to testify at [Appellant]’s trial, 
and Attorney Muller testified that he ques-
tioned the reliability of her statements to po-
lice as she admitted to drinking a few beers 
prior to providing her statement to police. 
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[Appellant] alleged that at trial she would 
have testified that LaQuan[3] borrowed a gun 
belonging to Cory Alston and that the gun 
was returned with blood on it. During the 
PCRA hearing, Ms. Smith stated that 
LaQuan ran into her house sometime after 
Iris Fennel was killed, threw a jacket into 
her closet, and that a bullet fell out of the 
jacket. This was the first time she discussed 
the jacket and the bullet on the record. At-
torney Muller testified that he did not call 
Ms. Smith to testify during [Appellant]’s 
trial because at the time Ms. Smith was stat-
ing that the dates did not match up, so she 
would not have been a good alibi witness for 
[Appellant a]nd her testimony appeared to 
lack credibility. 

 Attorney Muller also testified that he 
could not locate Keith Herndon, who allegedly 
claimed LaQuan had admitted to killing Iris. 
He also said he knew Mr. Herndon was not 
a credible witness as he had a long history 
of crimen falsi charges and he was a patho-
logical liar. Keith Herndon and Carlos Hill 
were both cellmates of LaQuan at different 
times and their alleged testimony was that 
LaQuan admitted to each of them that he 
killed Iris. This testimony could have raised 
hearsay issues if presented during trial. See 

 
 3 LaQuan Williams, also known as “Kazar,” is the alternate 
suspect in this case. Appellant’s second issue addresses his 
claim that trial counsel was ineffective for failing to interview 
Kazar. 
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Pa.R.E. 804(b)(3) (“In a criminal case, a state-
ment tending to expose the declarant to 
criminal liability is not admissible unless 
corroborating circumstances clearly indi- 
cate the trustworthiness of the statement.”) 
Carlos Hill changed his original story in a 
later interview and would have faced credi-
bility questions as well. 

PCRA Court Opinion, 1/18/10, at 5-6. 

 Additionally, at the PCRA hearing Attorney Muller 
testified on direct examination to the following trial 
strategy in choosing not to call the aforementioned 
witnesses. 

 Those witnesses would have been eviden-
tiary problems pursuant to hearsay, whether 
it was considered a statement or admission 
and requirements necessary as to his avail-
ability versus unavailability and corrobora-
tion and trustworthiness and those issues 
were all considered as to how to get that in 
and whether to bring it in. 

 The problem in this case was almost 
every witness and evidence turned out to be 
a double edged sword. Every person for some-
thing good, there was something equally bad 
that would come out. It became a balancing 
act or argument what happened, what oc-
curred to what we wanted in and what we 
wanted to keep in and out. 

 What we wanted in was the blood on 
Kazar from the victim. What we wanted in 
was the whole situation, the phone call [the 
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victim] made to Ms. Johnson that evening 
saying there was someone there; and coming 
out, that it wasn’t [Appellant]. The fact that 
she had – she had chicken in the oven [that] 
was cooking. 

 By the time they got to the scene and 
found her body, that smoke that was pouring 
out of the apartment and there was an 
argument as to how long that would have 
taken and when that occurred and how it 
had to be someone other than [Appellant]. 
Those were the kind of issues we were ap-
proaching, trying to get out at that time. 

 We didn’t want, you know, whether it 
was Corey Alston or Carlos Hill, whichever 
one, probably Mr. Alston testifying[ ], saying 
that [Appellant] had given him, come to him 
and asked him to give him an alibi as part of 
his statement to the police. I had contact 
with [Appellant], wanted me to give an alibi 
for this night and also him saying that Kazar 
was with him at their house with Ms. Smith 
on the 20th and 21st. 

 Those are the kind of things I’m talking 
about as to, yea, could we call them and get 
them in, probably. Would we want to and 
bring that out when our argument is Kazar 
was there, the blood is on him. We don’t want 
that coming out. It was a judgment call. 

N.T., 8/6/10, at 153-154. 

 Attorney Muller’s testimony demonstrates his 
trial strategy focused on creating doubt in the jurors’ 
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minds, and admitting into evidence anything that 
would lead the jury to conclude Kazar may have been 
responsible for the death of the victim. In furtherance 
of this strategy, Attorney Muller made “a judgment 
call” as to which witnesses should testify. Specifically, 
in regards to Kendra Smith, Cory Alston, Keith 
Herndon, and Carlos Hill, Attorney Muller felt that 
each of these witnesses could have given testimony 
that would have undermined his strategy. We will not 
second-guess trial counsel’s strategy as “[a]n evalua-
tion of counsel’s performance is highly deferential, 
and the reasonableness of counsel’s decisions cannot 
be based upon the distorting effects of hindsight.” 
Commonwealth v. Rolan, 964 A.2d 398, 406 (Pa. 
Super. 2008). Because there was a reasonable basis 
for counsel’s decision, we conclude that Appellant is 
entitled to no relief. See Perry, supra at 936 (hold-
ing “[a] claim of ineffective assistance of counsel will 
fail if the petitioner does not meet any of the three 
prongs”) (citation omitted). Accordingly, because coun-
sel has satisfied the reasonable basis prong of the test 
for ineffective assistance of counsel, we conclude Ap-
pellant’s first claim is without merit.4 

 
 4 Additionally, we need not reach the merits of the five-part 
test set forth by our Supreme Court in Henry, as it clearly holds 
the test need only be met “in addition to meeting the general 
standard for an ineffectiveness claim[.]” Henry, supra at 329. 
As Appellant’s issue has failed to meet the general standard for 
ineffective assistance of counsel, no further review is warranted. 
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 In his second issue, Appellant avers trial counsel 
was ineffective for failing to interview an alleged 
alternative suspect to the crime. Appellant’s Brief at 
20. Specifically, Appellant avers Kazar murdered the 
victim, and that “Guillermina Cruz alleged to have 
seen ‘Kazar’ at the scene of the murder.” Id. at 25. 
He further asserts, “[t]rial counsel had absolutely 
nothing to lose by seeking to interview ‘Kazar.’ ” Id. 

 Similar to the test set forth above for reviewing 
ineffective assistance of counsel claims involving an 
alleged failure to call certain witnesses, a claim of in-
effective assistance for failing to interview witnesses 
must also satisfy the general ineffective assistance 
of counsel standard. Specifically, our Supreme Court 
has consistently held the following standard to apply. 

 Counsel has a general duty to undertake 
reasonable investigations or make reason-
able decisions that render particular investi-
gations unnecessary. Counsel’s unreasonable 
failure to prepare for trial is an abdication of 
the minimum performance required of de-
fense counsel. The duty to investigate, of 
course, may include a duty to interview cer-
tain potential witnesses; and a prejudicial 
failure to fulfill this duty, unless pursuant to 
a reasonable strategic decision, may lead to 
a finding of ineffective assistance. Recently 
summarizing cases in Commonwealth v. 
Dennis, 597 Pa. 159, 950 A.2d 945 (2008), 
this Court stated that: 

These cases . . . arguably stand for the 
proposition that, at least where there is 
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a limited amount of evidence of guilt, it 
is per se unreasonable not to attempt to 
investigate and interview known eye-
witnesses in connection with defenses 
that hinge on the credibility of other 
witnesses. They do not stand, however, 
for the proposition that such an omission 
is per se prejudicial. 

Id. at 960[.] Indeed, such a per se failing as 
to performance, of course, does not make out 
a case of prejudice, or overall entitlement to 
Strickland relief. 

Johnson, supra at 535-536 (quotation marks and 
some citations omitted). 

 At the August 6, 2010 PCRA hearing, Appellant’s 
PCRA counsel questioned Attorney Muller on his de-
cision not to interview Kazar. Specifically, Appellant’s 
PCRA counsel asked Attorney Muller why he did not 
have Kazar brought down from New York where he 
was incarcerated to be interviewed. Attorney Muller 
responded as follows. 

Kazar was the plan B suspect. He was the 
one it was always being pinned on. Kazar 
was the killer in this case. 

 One of the things for that was the blood 
on his boot. The victim’s, Iris, blood was on 
Kazar’s Timberland boots. Kazar, in one of 
his statements to police, gave an explanation 
as to why that blood was on his boot, being 
that he had been in the house with [Appel-
lant] and Iris at some point, whether it was 
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that day or the day before, whatever, and 
[Appellant] got into an argument with Iris, 
slapped her around and hit her and she was 
bleeding and that’s how the blood got there. 

 Excuse me. That’s my explanation. I 
didn’t want Kazar here. That would have 
undercut our entire defense if that came in. 

N.T., 8/6/10, at 125-126. 

 Further, on cross-examination the following col-
loquy took place. 

[Q] So in regards to that, it’s alleged that 
you were ineffective for not calling LaQuan 
Williams. We’ve gone through this several 
times over the course of the hearing. I be-
lieve you basically said regardless of whether 
he was available or not, you were not calling 
Kazar as a witness; is that correct? 

[A] That’s correct. 

[Q] And, again, what’s the main purpose for 
not calling him as a witness regardless of 
whether he’s available or not? 

[A] I guess it was two-fold, not wanting to 
create his unavailability one way or the oth-
er but also not wanting him to actually show 
up – okay – and tell the jury that the reason 
her blood was on his boot was because [Ap-
pellant] had gotten into a physical fight with 
the victim earlier. I don’t recall if it was that 
day or the day before, whatever the case may 
be, and in breaking them up, that [Appel-
lant] had punched her in the face and she 
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was bleeding and the blood from her got on 
him at that point. 

N.T., 11/4/10, at 64-65. 

 Finally, Attorney Muller expressed his concern 
that once Kazar found out the defense theory was 
that he murdered the victim, he would invoke his 
Fifth Amendment right against self-incrimination. Id. 
at 11. As the trial court noted in its Rule 1925(a) 
opinion, 

Attorney Muller did not call LaQuan to tes-
tify for the defense because LaQuan would 
have invoked his 5th Amendment immunity 
against self-incrimination had he been called 
to testify for or against [Appellant]. He did, 
indeed, when called by PCRA counsel to tes-
tify at the PCRA hearing. 

PCRA Court Opinion, 1/18/10, at 5. 

 As previously stated, Attorney Muller’s trial 
strategy involved trying to convince the jury that 
Kazar may have killed the victim instead of Ap-
pellant. Based on the information contained in the 
police reports, the physical evidence, and statements 
from other witnesses, Attorney Muller made the 
decision not to interview a witness he knew he could 
not call at trial. This Court fails to see how this de-
cision prejudiced Appellant to the point “that a rea-
sonable probability of acquittal existed but for the 
action or omission of trial counsel.” Perry, supra at 
936 (citation omitted). Therefore, we conclude Appel-
lant has failed to meet the prejudice prong of the 
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ineffective assistance of counsel test, and as a result 
Appellant’s issue fails. 

 Based on the foregoing, we conclude the PCRA 
court did not err in denying Appellant’s PCRA peti-
tion. Therefore, we affirm the PCRA court’s January 
18, 2011 order. 

 Order affirmed. 

Judgment Entered. 

/s/ [Illegible]  
 Deputy Prothonotary  
 
Date: January 10, 2012  
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COMMONWEALTH 
OF PENNSYLVANIA 

  v. 

TYSHAUNT LOVE 

: 
: 
: 
: 

: 

: 

IN THE COURT OF 
COMMON PLEAS, 
DAUPHIN COUNTY, 
PENNSYLVANIA 

CRIMINAL – PCRA 

NO. CP-22-CR-937-2002
 

MEMORANDUM OPINION  

 Petitioner, Tyshaunt Love, has filed a Petition 
under the Post-Conviction Relief Act (PCRA), 42 
Pa.C.S. § 9541, et seq. After reviewing the original 
petition and the supplemental petition filed by ap-
pointed counsel, and after evidentiary hearings on 
April 27, 2010, August 6, 2010, and November 4, 
2010, this Court concludes Petitioner is not entitled 
to post-conviction relief and will enter an appropriate 
Order. 

 The procedural history of the case is as follows: 

 On September 20, 2005, Petitioner was convicted 
by the jury of 3rd degree murder of Iris Fennel and on 
September 28, 2005, he was sentenced to a term of 
incarceration of not less than fifteen nor more than 
thirty years. Petitioner’s post-sentence motion was 
denied on December 28, 2005, the Superior Court 
affirmed the sentence on May 8, 2007, and on Janu-
ary 16, 2009, the Supreme Court denied Petitioner’s 
Petition for Allowance of Appeal. Petitioner filed a 
timely pro se PCRA petition on February 24, 2009. At-
torney Justin McShane was appointed to represent 
Petitioner on March 30, 2009, and counsel filed an 
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Amended PCRA Petition on December 29, 2009. On 
April 14, 2010, counsel was permitted leave to further 
amend his PCRA Petition to include additional issues. 
The Commonwealth filed a formal response on De-
cember 6, 2010 after all hearings were concluded. 

 Petitioner claims trial counsel was ineffective for 
failing to interview or question certain individuals, 
for failing to obtain independent tests of DNA and 
blood evidence, for failing to make an oral motion to 
reconsider the trial court’s ruling which barred mo-
tive evidence from a potential alternative suspect, 
and for failing to fully consult with Petitioner prior to 
trial.1 

 In order to succeed on a claim that counsel pro-
vided ineffective assistance, a defendant must show 
that the underlying claim has arguable merit, that 
counsel did not have a reasonable basis for the act or 
omission, and that, but for counsel’s error or omis-
sion, there is a reasonable probability that the out-
come of the proceedings would have been different. 
Commonwealth v. Pierce, 786 A.2d 203, 213 (Pa. 
2001); Commonwealth v. Kimball, 724 A.2d 326, 333 
(Pa. 1999). Counsel is presumed to be effective, and the 
burden is on the defendant to prove otherwise. Com-
monwealth v. Cooper, 941 A.2d 655, 664 (Pa. 2007). 

 
 1 Although stated in Petitioner’s request to amend his PCRA 
Petition, arguments on the last two issues were not developed in 
the amended PCRA petition, or in Petitioner’s Post-Hearing 
Memorandum. We presume, therefore, that those claims have 
been abandoned by Petitioner. 
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A PCRA petitioner must demonstrate prejudice by 
showing that there is a reasonable probability that, 
but for counsel’s alleged error or omission, the result 
of the proceedings would have been different, such 
that confidence in the outcome of the proceedings is 
undermined. Commonwealth v. Sneed, 899 A.2d 1067, 
1084 (Pa. 2006) (citing Strickland v. Washington, 466 
U.S. 668 (1984)). “[A] specific factual predicate must 
be identified to demonstrate how a different course of 
action by trial counsel would have better served [the 
petitioner]’s interest.” Commonwealth v. Cook, 952 
A.2d 594, 614 (Pa. 2008) (internal citation omitted). 
PCRA relief is not warranted where the defendant 
fails to meet his burden of establishing that he was 
prejudiced by counsel’s actions or inactions, Com-
monwealth v. Chazin, 873 A.2d 732 (Pa. Super. 2003), 
nor where the verdict would not have been different 
in the face of other significant evidence. Common-
wealth v. Small, 980 A.2d 549 (Pa. 2009). 

 Failure to call a witness to testify is not per se 
ineffective assistance of counsel, as such decision 
generally involves a matter of trial strategy. See 
Commonwealth v. Cox, 983 A.2d 666, 693 (Pa. 2009); 
Commonwealth v. Washington, 927 A.2d 586, 599 (Pa. 
2007). The test is not whether other alternatives 
to counsel’s actions were more reasonable, employing 
a hindsight evaluation of the record, but whether 
counsel’s decisions had any reasonable basis. Com-
monwealth v. Speight, 677 A.2d 314, 322 (Pa. 1996) 
(where decision by trial counsel had “some reasonable 
basis designed to effectuate . . . client’s best interests, 
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. . . inquiry ends”). “One may always second-guess 
strategy after a trial is over; . . . [b]ut, however 
hindsightedly clean the trial might now appear had 
[additional witnesses] been called, the legal standard 
is not cleanliness, much less perfection.” Small, at 
560 (defendant did not meet his burden of proving the 
outcome would have been different had additional 
witnesses testified). 

 Petitioner alleges trial counsel was ineffective for 
failing to interview several individuals who would 
have potentially cast reasonable doubt upon the Com-
monwealth’s case and for failing to call them to testify 
at the trial. Paragraph 42 of the supplement to the 
PCRA Petition identifies ten witnesses who, Peti-
tioner claims, should have been interviewed and 
called to testify, and summarizes each witnesses’ an-
ticipated testimony.2 Petitioner avers that trial coun-
sels’ failure to interview or question those individuals 
was not proper trial strategy and was so unreasona-
ble that no competent lawyer would have chosen to 
proceed in such a manner. Petitioner also avers that 
but for counsels’ errors, there is a reasonable prob-
ability that the outcome of the proceedings would 
have been different. 

 
 2 The Supplement to the PCRA Petition lists the following 
witnesses who Petitioner alleges should have been called as 
possible witnesses: LaQuan Williams, Kendra Smith, Keith 
Herndon, Larry Fennel, Anthony Knight, Daelene Saez, Carlos 
Hill, Linda Gianquitto, Floyd Banks, and “Pop-Pop”. 
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 While PCRA counsel appears to have left vir-
tually no rock unturned in attempting to interview 
potential witnesses this does not automatically deem 
trial counsels’ representation ineffective. The test is 
whether or not trial counsel’s acts or omissions would 
have caused the outcome of the proceeding to have 
been different, not whether trial counsel tried the 
case to perfection. In fact, trial counsel did present 
evidence during the trial to support the theory that 
someone else, specifically LaQuan Williams, and not 
Petitioner, committed the murder. The jury, however, 
chose to believe the only eyewitness to the shooting of 
Iris Fennel, Guillermina Cruz, who testified at the 
preliminary hearing3 that she saw Petitioner argue 
with the victim, beat her and drag her upstairs with a 
gun in his hand. She testified that she then heard a 
gunshot and a thud, and, when she went upstairs, 
she saw Petitioner fire a second shot at the victim. 
This same witness also confirmed that another man, 
LaQuan Williams, was in the house at the time of the 
shooting. 

 During the PCRA evidentiary hearing on Novem-
ber 4, 2010, Paul Muller, Petitioner’s trial counsel, 
explained why potential witnesses were not called to 
testify at trial. Attorney Muller did not call LaQuan 

 
 3 Ms. Cruz was declared unavailable at the time of trial. 
However, this determination of unavailability was made by this 
Court during the trial and subsequently argued before the 
Superior Court. Therefore, the claim is waived as previously 
litigated for purposes of this PCRA claim. 
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Williams to testify for the defense because LaQuan 
would have invoked his 5th Amendment immunity 
against self-incrimination had he been called to tes-
tify for or against Petitioner. He did, indeed, when 
called by PCRA counsel to testify at the PCRA hear-
ing. 

 Kendra Smith testified at the August 6, 2010 
PCRA hearing that she may not have been available 
to testify at Petitioner’s trial, and Attorney Muller 
testified that he questioned the reliability of her 
statements to police as she admitted to drinking a 
few beers prior to providing her statement to police. 
Petitioner alleged that at trial she would have tes-
tified that LaQuan borrowed a gun belonging to Cory 
Alston and that the gun was returned with blood 
on it. During the PCRA hearing, Ms. Smith stated 
that LaQuan ran into her house sometime after Iris 
Fennel was killed, threw a jacket into her closet, and 
that a bullet fell out of the jacket. This was the first 
time she discussed the jacket and the bullet on the 
record. Attorney Muller testified that he did not call 
Ms. Smith to testify during Petitioner’s trial because 
at that time Ms. Smith was stating that the dates did 
not match up, so she would not have been a good alibi 
witness for Petitioner and her testimony appeared to 
lack credibility. 

 Attorney Muller also testified that he could not 
locate Keith Herndon, who allegedly claimed LaQuan 
had admitted to killing Iris. He also said he knew 
Mr. Herndon was not a credible witness as he had a 
long history of crimen falsi charges and he was a 
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pathological liar. Keith Herndon and Carlos Hill were 
both cellmates of LaQuan at different times and their 
alleged testimony was that LaQuan admitted to each 
of them that he killed Iris. This testimony could have 
raised hearsay issues if presented during trial. See 
Pa.R.E. 804(b)(3) (“In a criminal case, a statement 
tending to expose the declarant to criminal liability 
is not admissible unless corroborating circumstances 
clearly indicate the trustworthiness of the state-
ment.”). Carlos Hill changed his original story in a 
later interview and would have faced credibility ques-
tions as well. 

 Larry Fennel’s alleged testimony would have 
been about LaQuan’s prior attack and rape of another 
woman prior to Iris’s murder, and that LaQuan told 
him her [sic] knew Iris told the authorities about this 
prior incident and that LaQuan threatened to kill Iris 
because of this. At the PCRA hearing, attorney Muller 
stated that Mr. Fennel could not be found prior to 
Petitioner’s trial and that he had moved numerous 
times during the pendency of the case. 

 Anthony Knight’s alleged testimony would have 
been that Ms. Cruz told him that she killed Iris and 
that he helped Ms. Cruz hide from police following 
Iris’ murder. Petitioner also states that Mr. Knight 
was at one point an alternate suspect in Iris’s mur-
der; therefore, he could have exercised his 5th Amend-
ment immunity during Petitioner’s trial. Attorney 
Muller testified that they were unable to find Mr. 
Knight prior to Petitioner’s trial but that he was 
under subpoena if he ever showed up on the court’s 
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radar. Also, Petitioner did not show that Mr. Knight 
was available or willing to testify at Petitioner’s trial, 
or that any testimony he had to offer would have been 
helpful to Petitioner’s case. 

 Daelene Saez was apparently Iris Fennel’s best 
friend and would have testified regarding how afraid 
Iris was of LaQuan Williams and that she was afraid 
something would happen while LaQuan was stay- 
ing at her house while hiding from police. Attorney 
Muller stated that he believed that she testified at 
trial, which she did. See N.T. Trial, 9/15/05, at 341-
353. 

 Linda Gianquitto’s alleged testimony was that 
Ms. Cruz was talking about fighting Iris on the night 
of the murder and that Ms. Cruz told Ms. Gianquitto 
that when she and Petitioner left Iris’ home that 
evening, Iris was alive. Attorney Muller stated at the 
PCRA hearing that Ms. Gianquitto would have been 
a terrible witness for Petitioner’s case, which he 
determined after numerous interviews with Ms. 
Gianquitto. 

 Petitioner alleges that Floyd Banks would have 
testified that he overheard Petitioner and Carlos Hill 
discussing Petitioner’s case at which time Petitioner 
claimed his innocence: During the November 4, 2010 
PCRA hearing, Attorney Muller stated that he be-
lieved Mr. Banks had died prior to his involvement in 
the case. 

 Finally, Petitioner claims that he spent the night 
of Iris’ murder at someone named “Pop-Pop’s” house 
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and that Ms. Cruz’s statement was that Petitioner 
made a phone call from Pop-Pop’s house. Petitioner 
did not believe Pop-Pop had a phone in his house, 
which demonstrates the falsity of Ms. Cruz’s claim. 
Attorney Muller testified that he was unsuccessful in 
finding anyone by this name, and had no other infor-
mation to determine the identity of “Pop-Pop” be-
cause no one could tell them who he was. 

 Petitioner did not present at the PCRA hearings 
most of the witnesses that he alleged should have 
been interviewed by trial counsel, and the witnesses 
who did testify were not cooperative and did not 
provide much helpful information, certainly not the 
type of testimony Petitioner claimed each would have 
provided to exculpate Petitioner. Petitioner has not, 
we believe, established that testimony from any ad-
ditional witnesses would have changed the outcome of 
the proceedings in light of the evidence presented 
against him at trial. Therefore, we do not find trial 
counsel to have been ineffective for failing to inter-
view potential additional witnesses, nor for failing to 
call them to testify at trial. 

 Finally, Petitioner argues trial counsel was in-
effective for failing to conduct independent tests of 
DNA and blood evidence. As with the previous claim 
of ineffectiveness, Petitioner fails to establish how 
the outcome of the trial would have been different 
had trial counsel conducted independent testing of 
the DNA and blood evidence. The DNA and blood 
evidence presented at Petitioner’s trial supported 
the defense theory that LaQuan Williams was the 
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murder [sic], as the victim’s blood was found on his 
shoe, and none of the victim’s blood was found on 
Petitioner’s person or clothing. Therefore, trial coun-
sel cannot be found ineffective for failing to conduct 
additional testing where the Commonwealth’s evi-
dence admitted at trial supported Petitioner’s claim 
which he was suggesting further testimony would 
have supported. 

 Accordingly, we enter the following: 
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PCRA 
 

ORDER OF COURT 

 AND NOW, this 18th day of January, 2011, upon 
consideration of Defendant’s PCRA Petition and the 
Commonwealth’s Answer thereto; 

 IT IS HEREBY ORDERED that Defendant’s PCRA 
petition is denied. 

  BY THE COURT:

 /s/ Bruce F. Bratton 
  BRUCE F. BRATTON, J.
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IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

 
COMMONWEALTH 
OF PENNSYLVANIA 

    Respondent 

  v. 

TYSHAUNT LOVE, 

    Petitioner 

 No. 104 MAL 2012

Petition for Allowance 
of Appeal from the Order 
of the Superior Court 

 
ORDER 

PER CURIAM 

 AND NOW, this 18th day of July, 2012, the Pe-
tition for Allowance of Appeal is DENIED. 
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*    *    * 

  [53] THE COURT: Hold on. I want to make 
sure I’m clear. This is Carlos Hill telling you he’s not 
sure if Mr. Williams had been referring to the death 
of Iris Fennel or to the death of the other person Mr. 
Williams was accused of killing? 

  THE WITNESS: Or trying to kill, yes. 

BY MR. McMURRY: 

 Q What lead you to interview him again, if you 
recall? 

 A I don’t recall. It may have been conflicting in-
formation. I wanted to verify what Carlos said earlier. 

*    *    * 

 [68] Q What I’m talking about, when this case 
went to trial, did anyone contact you about any of 
these series of events but for agents of the Common-
wealth, police officers? 

 A No. 

 Q You weren’t hiding. You were available, right? 

 A Yes. 

 Q And were you available at the same address 
that’s on the top here, how we could have gotten in 
touch with you at the time of trial? 

 A Yes. 

 Q Yes? 
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 A Yes. 

 Q Now, you had been here back in April when 
we took the first round of testimony in this case, 
right? 

 A Yes. 

 Q April 27, 2010 you responded to a subpoena 
that was issued by us, right? 

 A Yes. 

 Q And you came into court? 

 A Yes. 

*    *    * 

 [70] Q Now, when he had talked to you on that 
day, you had told him, did you not, of an event that 
happened right after the homicide involving a person 
by the last name of Williams, LaQuan being his first 
name, right? 

 A Yes. 

 Q A man known as Kazar? 

 A Yes. 

 Q The event that happened had to do with 
Kazar coming inside your house? 

 A Yes. 

 Q And he initially came into your house be-
cause the, quote/unquote, the heat was on him, right? 
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 A Yes. 

 Q Meaning, the police were looking for him? 

 A At that time I think he was running from the 
police and ran into my house. 

 Q He ran into your house from outside? 

 A Yes. 

 Q He went to a closet? 

 A Yes; through [sic] a jacket in the closet.  

 [71] Q Then what did he do? 

 A He ran out the front door. 

 Q Did the police come in the house? 

 A Yes. 

 Q What did the police do? 

 A Asked what did he want in the closet. 

 Q You told them? 

 A The jacket. 

 Q What was in the closet? 

 A The jacket. 

 Q Did they do a great search of the area that he 
was in? 

 A No, not really. 

 Q Why is that? 
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 A Because the bullet fell out of the jacket and 
on to the floor and they didn’t discover it. 

 Q But you did? 

 A Yes. 

 Q And it came from the jacket? 

 A Yes. 

 Q When this case went to trial, you, at least, 
were aware that it went to trial, right? 

 A Yes. 

 Q And this incident that occurred with the 
bullet that fell out of the jacket that Kazar had [72] 
been running away from this happened before the 
trial, right? 

 A Um-hum. 

 Q Is that a yes? 

 A Yes. 

 Q And it happened within days of Iris’s homi-
cide, right? 

 A Yes. 

 Q You don’t know the exact date. But it was 
close in time? 

 A Yes. 

 Q Had someone from Tyshaunt’s trial team 
asked you questions much like Mr. Campbell did back 



App. 34 

in April? You would have answered them as well, 
right? 

 A Yes. 

 Q And you would have told them the same 
story? 

 A Yes. 

 Q But no one asked you? 

 A (Shakes head.) 

 Q No? 

 A No. 

*    *    * 

 [89] Q Detectives for the Commonwealth like 
Heffner? 

 A Yes. 

 Q But no one for the Defendant? 

 A No. 

*    *    * 

 [124] Q September of 2005, did you feel that 
you were competent to handle the case of Common-
wealth versus Tyshaunt Love? 

 A Yes. 

 Q In being competent, did you use all of your 
experience? 
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 A We attempted to. 

 Q Looking back on it now, in retrospect having 
the benefit of hindsight, do you think there are things 
that could have gone better? 

 A I think I would say that about every trial I 
ever had. 

 Q In your marshaling of the facts and of the 
witnesses, do you think now looking back on [125] it 
that there was a different way of doing it? 

 A Seeing how things turned out, sure. 

 And that would include having Kazar, the gen-
tleman who just came on the stand before you, come 
from New York, right? 

 A No. 

 Q You knew that at that point in time that he 
was in New York? 

 A We had traced him to New York. He was 
incarcerated in either a state facility or New York 
City facility. I don’t recall in which he was confined by 
the New York authorities. 

 Q You’re aware of an act that’s in our rules 
called the Uniform Act to secure attendance of wit-
nesses throughout the Commonwealth, correct? 

 A I’m familiar with the statute. I know it exists. 

 Q And you’re also aware that’s a means, a way 
of getting folks who are outside of the state, having a 
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local judge certify their necessity, have them brought 
in and have them testify in the Commonwealth of 
Pennsylvania? 

 A I know that’s what the statute is. Now, when 
someone is being held by the authorities [126] pend-
ing trial in another state, at this point I couldn’t tell 
you how that works. I don’t know, but as far as 
whether I would have called Kazar, no. Kazar was the 
plan B suspect. He was the one it was always being 
pinned on. Kazar was the killer in this case. 

 One of the things for that was the blood on his 
boot. The victim’s, Iris, blood was on Kazar’s Timber-
land boots. Kazar, in one of his statements to the 
police, gave an explanation as to why that blood was 
on his boot, being that he had been in the house with 
Tyshaunt and Iris at some point, whether it was that 
day or the day before, whatever, and Tyshaunt got 
into an argument with Iris, slapped her around and 
hit her and she was bleeding and that’s how the blood 
got there. 

 Excuse me. That’s my explanation. I didn’t want 
Kazar here. That would have undercut our entire 
defense if that came in. 

 Q But back to where we were talking about 
your preparation of the case. You reviewed the entire 
case file? 

 A At some point. 

 Q And you read and reviewed all of the [127] 
police reports? 
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 A At some point. 

 Q Prior to trial; it was at some point? 

 A Yes. 

 Q Prior to trial you read all the statements? 

 A Yes. 

 Q Prior to trial you had access to and, in fact, 
read Exhibit No. 11? 

 A You’re referring to Kendra Smith? 

 Q Yes. 

 A I mean, I’m assuming, yes. It was part of 
discovery, yes. 

 Q Exhibit 45? 

 A Which is . . .  

 Q Heffner’s police report, supplemental 33. 

 A Do you want to tell me what this refers to? 

 Q Did you have it? 

 A If it was part of discovery, I probably – 
whether I had it without reading it, I don’t know. 

 Q Defendant Exhibit 44, did you have access to 
this? 

 A Corey Alston’s statement, yes. 

 [128] Q Exhibit 10, did you have access to that? 
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 A Hold on Corey Alston, yes; Exhibit 10, Larry 
Fennel, probably because we tried to find Larry. 

 Q Twenty-six. 

 A I mean, it’s Carlos Hill’s statement. I don’t re-
member if specifically it was part of discovery. I as-
sume we had it. 

*    *    * 
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INDEX TO WITNESSES 

FOR 
COMMON-
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Matt Taylor 
Vol. III  104  133  145  – 
Michael  
Maloney Vol. III  146  150  –  – 
Donald Heffner 
Vol. III  207  234  241  – 
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DEFENDANT 

DIRECT CROSS REDIRECT RECROSS

Michelle 
Bailey Vol. III  245  250  252  – 
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Zimmerman 
Vol. III  254  –  –  – 
Elijah Massey 
Vol. III  259  –  –  – 

*    *    * 

 [191] A Other than they may have been identi-
fied as a, you know, the victim or somebody that was 
involved in the case, elimination standard, but I get 
very little information on the background of the case. 

 Q What type of testing was done in – actually I 
made a mistake. Back in 1997 the report you’re 
referring to now is September 12, 1997; is that cor-
rect? 

 A That’s correct. 

 Q What type of testing did you do back then? 
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 A Polymarker testing and RFLP testing on dif-
ferent ones of the samples. 

 Q RFLP is the older of the two? 

 A That’s correct. 

 Q PCR is the newer? 

 A Polymarker was a type of PCR testing, that’s 
correct. 

 Q When you did the testing back in 1997, did 
you have any type of matches at that particular time? 

 A Yes, I did. I had the specimen from Item K1, 
the blood sample from Iris Fennel, matched the DNA 
from the specimen Item Q2, which was a sample 
taken from the metal hook and shoelace on a Timber-
land hiking shoe and at that point in time the rarity 
of the sample, of the profile developed was approxi-
mately one in 23,800 from [192] the Caucasian popu-
lation; approximately one in 600 from the African 
American population; approximately one in 8,200 
from the Hispanic population. 

*    *    * 

 [198] Now once we have this representation of 
profile from the question samples, then we can com-
pare it to the known references and what you can see 
here is if you go down each one of these sites and 
compare it to the known references that were pro-
vided, that this profile and this profile and this profile 
all match this profile but they do not match this 
profile or this profile. 
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 Now, this here was what was remaining of the 
original evidence that was left from the original 
cutting, and you’ll see some variations here, like here. 
We don’t have the six and the nine here. What has 
happened here because a smaller amount of DNA 
that we had what is known as an allele I can drop out 
this profile is still consistent with this profile but this 
profile here, which was from the original extraction 
matches K1. 

 Q Just so we’re clear on the record, you’re tes-
tifying K1 is – again can you tell us who K1? 

 A A dry blood sample from Iris Fennel and Q2 
is the metal hook and shoelace from the Timberland 
hiking boot. 

 Q Okay. 

*    *    * 
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*    *    * 

 [24] Q But you didn’t know because you never 
or your staff or no one from the Public Defender’s 
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office ever interviewed the man at any point in time, 
correct? 

 A No we didn’t. 

 Q You relied upon the police officers’ reports, 
correct? 

 A And our attempts to get in contact with him. 
We weren’t able to at the time. 

*    *    * 

  [96] THE COURT: If that’s your feeling, 
that’s okay. 

  THE WITNESS: I’m just saying yesterday 
morning me and Williams got into an altercation. 
Had I not been brought up here by you unannounced 
out of the clear blue to testify, something that I didn’t 
want to get involved in or have knowledge about, I 
wouldn’t have went through that. 

*    *    * 
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HARRISBURG BUREAU OF POLICE 

CRIMINAL INVESTIGATION DIVISION 

VOLUNTARY STATEMENT 

Incident #: 96-12-7255 

Name: Kendra Smith 

Address: 2317 N. 3rd St., Apt. 1 

R/S/A: B/F/24 

Phone: 233-8205 

Date: Sept. 7, 2001 

Time: 2:58PM 

Location: Adult Offender Section  
Harrisburg Bureau of Police 

DO YOU UNDERSTAND THAT WE WILL BE 
TALKING ABOUT THE FOLLOWING INCIDENT? 

Type: Homicide 

Date: Dec. 20, 1996 

Time: Approx. Noon 

Location: 1941 McCleaster St. 

 A. Yes 

 Q.  Are you willing to tell us what you know 
about this incident? 

 A. Yes 

 Q. Will you testify in court, if necessary? 

 A. Yes 
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 Q. What was the last grade you completed in 
school? 

 A. 9th 

 Q. Can you read and write the English Lan-
guage? 

 A. Yes 

 Q. What is your occupation, who is your em-
ployer? 

 A. My occupation I’m a manager for the deli in 
Emerald Supermarket 

 Q. Do you know LaQuan Williams, a.k.a. Kasar? 

 A. Yes 

 Q. Do you know Cory Alston, a.k.a. Miami? 

 A. Yes 

 Q. Where were you living when this incident 
occurred? 

 A. 1406 Market St., 1st floor apt. 

 Q. How long did you know Kasar? 

 A. Three days. 

 Q. Who introduced you to him? 

 A. Miami 

 Q. How many days prior to Kasar’s arrest did 
you know him? 
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 A. Two days. 

 Q. Who was staying at your house during this 
time? 

 A. Me, Aleah Tate, Miami and Kasar. 

 Q. Between December 19th and December 20th 
you told me that Kasar spent the night with Aleah at 
your house. Is this correct? 

 A. Yes 

 Q. Do you remember if he was there when you 
woke up? 

 A. No I can’t remember. 

 Q. Do you remember what you did that day? 

 A. No. 

 Q. Earlier you told me that during that time 
period you and Aleah went shopping. 

 A. I said we went shopping, but I don’t know if 
it was in that time period, I remember us going 
shopping, but I don’t remember if it was on that day 
or not. 

 Q. Would you allow Kasar to babysit your 
children? 

 A. No, now if Miami was there yes, I don’t want 
him there, but if Miami was there then yes, the kids 
would stay with Kasar and Miami. If Miami left then 
there would be no choice but to let Kasar watch them, 
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but I don’t remember leaving that day for him to 
watch the kids. 

 Q. How long has Miami known Kasar? 

 A. Quite some time. 

 Q. What was their association? 

 A. I guess hustling partners for selling drugs. 

 Q. Did you ever see Miami with a gun? 

 A. Yes 

 Q. Explain. 

 A. He kept it in the closet, sometimes under-
neath the mattress. 

 Q. How long did he have this gun? 

 A. He had it for a while. 

 Q. Describe the gun. 

 A. It was a medium sized gun, it was black, had 
a barrel on it, I think it had a brown handle, it had a 
wheel on it. 

 Q. When did you find out Iris had been killed? 

 A. I can’t recall if it was before he asked for the 
gun or if it was after. I found out that night, I don’t 
know what day it was, but it was in the night time 
that I found out. 
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 Q. Prior to me telling you the date that Iris was 
killed, did you know when Iris had been killed prior 
to you finding out? 

 A. No 

 Q. Who told you Iris had been killed? 

 A. Miami told me, then I seen it on the news. 

 Q. What did Miami tell you about Iris’s death? 

 A. He just said that she was, he just told me 
that she was killed, I don’t know if he said that was 
Kasar’s girlfriend or not, I don’t know if he told me, I 
knew her from school and Miami told me she got 
killed. 

 Q. You told me that Miami had told you that 
Kasar had asked to borrow his gun and that when 
Kasar brought it back it had blood on it, is this cor-
rect? 

 A. Yes 

 Q. You also told me you did not know if Kasar 
asked to borrow the gun before or after you found out 
Iris had been killed, is this correct? 

 A. Yes 

 Q. The gun Kasar borrowed was Miami’s gun, 
correct? 

 A. Yes 
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 Q. Are you presently under the influence of 
drugs or alcohol? 

 A. Alcohol, not drugs. 

 Q. How much? 

 A. Like two cans. 

 Q. Two cans of what? 

 A. Budweiser 

 Q. When did you have your last beer? 

 A. Like a hour ago. 

 Q. Have any threats or promises been made to 
you to give this statement? 

 A. No 

 Q. Is there anything additional that you’d like 
to add to this statement that has not already been 
asked? 

 A. No 

 Q. Are there any corrections that you wish to 
make in this statement? 

 A. No [KLS] 

 /s/ Kendra Smith
  Signature of Kendra Smith

  9/07/01  3:15 pm 
  Date and Time
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/s/ INV. Donald E. Heffner #15  
 Witness  

   
 Witness  
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HARRISBURG BUREAU OF POLICE 

CRIMINAL INVESTIGATION DIVISION 

VOLUNTARY STATEMENT 

Incident #: 96-12-7255 

 My name is Inv. Donald Heffner, Shield 15, 
Harrisburg Bureau of Police, Criminal Investigation 
Division. I’m speaking with Keith Herndon, H-E-R-N-
D-O-N, it is the 19th of Sept., year 2000 at 2110 
hours, we’re going to be speaking about the Iris 
Fennel homicide, F-E-N-N-E-L, that occurred on the 
20th of Dec. 1996 at around 10:30 in the morning, at 
1941 McCleaster St. 

 Q. Do you understand we’re going to be talking 
about this Keith? 

 A. Yes 

 Q.  How far have you gone in school?  

 A. I dropped out of high school in the 9th grade 
but I’ve got my GED while incarcerated. 

 Q. What are you incarcerated for currently? 

 A. Escaping from police and a violation of 
county parole 

 Q. Can you read and write the English Language? 

 A. Yes 

 Q. Are you willing to testify in court if neces-
sary? 
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 A. Yes 

 Q. Keith why are you talking to me today? 

 A. Because Iris was a good friend of mine and it 
was a senseless crime and, and for somebody to come 
to a jail where I was at and just talk about her death 
like that, I mean it hurt, it hurt, it really hurt. 

 Q. Who are you referring to talked about her 
death? 

 A. Kazar 

 Q. Do you know Kazar’s real name? 

 A. Ah, Laquan Williams. 

 Q. Describe Kazar. 

 A. Ah, at the time he was about 5 maybe 7, 5-8, 
brownish complexion, he had, he had just cut his 
braids so he had like he had like twisted hair, twisted 
hair ah, very distinguished eyes, you could tell by his 
eyes, that, that he had a real big smile, he smiled, 
real big smile. 

 Q. Where did you met Kazar? 

 A. At SCI Green. 

 Q. What was Kazar there for? 

 A. Ah, he had got, he had got arrested for, I 
believe it was a rape and ah, attempted homicide he 
had cut some, some girl’s throat. 
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 Q. What did Kazar say in reference to Iris 
Fennel? 

 A. He said, his exact words was that he did that 
and that he should have done this girl Candy like he 
did that bitch Iris. 

 Q. Who is Candy? 

 A. I guess Candy’s the girl who he was arrested 
behind, that’s what (????????) whatever, I don’t know 
if that, I don’t know if he was convicted of raping but 
I guess that’s who it was. 

 Q. Did he tell you any details about how Iris 
was killed? 

 A. He just said that he shot her, he shot her and 
I guess he beat her up, yeah, he said he beat her up, 
at first he wasn’t going to kill her, but he beat her up, 
he said he beat her up. 

 Q. Did he give you, did he tell you where this 
happened at?  

 A. Uhuh (no) he didn’t tell us where it hap-
pened at. 

 Q. Did he tell you who else was present? 

 A. No, he didn’t say nobody was present. 

 Q. Who was present with you during this con-
versation?  

 A. A guy we call Oak, his name is Quinton 
Walker. 
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 Q. Where was this conversation held? 

 A. We were out at yard at SCI Green. 

 Q. Do you remember the, the year the month or 
the day? 

 A. It was ’98, it was the year ’98 because I was 
back at Green serving a parole violation and like I, I 
had just left Camp Hill for a full board hearing which 
I left Green and went to Camp Hill in Jan., Jan. 15th 
I left and I came back around Feb, 6th, so this con-
versation had to happen like late Feb. early March of 
’98. 

 Q. How many times did he talk to you about 
Iris? 

 A. We only really talked about it that one time 
because we didn’t try to make it seem like we was 
dwelling, trying to pick into ah, pick information or 
anything like that, but ah, he was saying little, little 
stupid stuff. He’s a he, he, he pretty throwed, he, he’s 
(?????????). Kezar always saying little stuff, you know 
what I’m saying like he would send a message letting 
people know that he didn’t care if you was a man or 
woman, he’ll hurt you (??????). He hurt both it didn’t 
matter to him. 

 Q. Where’s Green’s Green County SCI located? 

 A. Um, 1040 East (???????) Highway, Waynesbo-
ro, Pa. 

 Q Have any threats or promises been made to 
you to give this statement? 
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 A. No 

 Q. Has anything been promised to you to testify 
in this case? 

 A. No 

THE TIME IS NOW 2120, THAT CONCLUDES THE 
STATEMENT. 

 Q. Are there any corrections that you wish to 
make in this statement? 

 A. 

   
  Signature of Keith Herndon

  9/19/00  2120 hrs. 
  Date and Time
 
/s/ INV. Donald E. Heffner #15 HPD 
 Witness 
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HARRISBURG BUREAU OF POLICE 
CRIMINAL INVESTIGATION DIVISION 

VOLUNTARY STATEMENT 

INCIDENT#: HBG 19961207255 REP#: 34 

 NAME: CARLOS C HILL 

ADDRESS: 2235 BERRYHILL ST HBG PA 17104 
 PHONE: 717 564 7148 
 R/S/A: BM 25 
LAST GRADE COMPLETED: 
SCHOOL ATTENDING: 
OCCUPATION: FACTORY WORKER  
EMPLOYER: SEARS TIRES 

 DATE: 09/29/2000 TIME: 1851  
LOCATION: ADULT OFFENDER SECTION 
 123 WALNUT ST HARRISBURG PA 

DO YOU UNDERSTAND THAT WE ARE TALKING 
ABOUT THE FOLLOWING INCIDENT?  
TYPE: HOMICIDE 
DATE: 12/20/1996 TIME: 1030 
LOCATION: MCCLEASTER ST 01941 
HARRISBURG PA 

 A. YES 

ARE YOU WILLING TO PROVIDE A STATEMENT 
REGARDING THIS INCIDENT? 

 A. YES 

CAN YOU READ AND WRITE THE ENGLISH 
LANGUAGE? 

 A. YES 
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TELL US, IN YOUR OWN WORDS, WHAT HAP-
PENED. 

I HEARD ABOUT THE HOMICIDE ABOUT A 
WEEK BEFORE. I DON’T REMEMBER WHO I 
HEARD ABOUT IT FROM. I KNEW IRIS FOR 
ABOUT TEN YEARS. WE WERE FRIENDS. 
THE FIRST PERSON THAT I HEARD DONE IT 
WAS CUZO, HER BOYFRIEND. I HEARD 
THAT FROM THE STREETS. THEN I WAS 
ARRESTED FOR A CAPIAS, I WAS BROUGHT 
TO THE PRECINCT, HPD. ME AND KASAR 
WERE IN THE BOOKING CELLS NEXT DOOR 
TO EACH OTHER. THEN WE WAS TAKEN TO 
DAUPHIN COUNTY PRISON. WE WERE 
CELLED UP TOGETHER ON Q BLOCK, AND 
HIM AND CUZO WAS PASSING NOTES BACK 
AND FORTH TALKING ABOUT THE MUR-
DER. I DIDN’T KNOW WHAT WAS REALLY 
GOING ON UNTIL A NOTE CAME UNDER 
THE DOOR FOR KASAR. HE WAS ASLEEP. I 
GRABBED THE NOTE AND I READ IT. CUZO 
WAS SAYING THAT IT WAS MESSED UP 
THAT HE DID IT AND THAT HE WAS GOING 
TO PAY FOR IT. I THEN WOKE KASAR UP 
AND GAVE HIM THE NOTE. I ASKED HIM 
ABOUT THE MURDER. AT FIRST HE DID 
NOT WANT TO TALK ABOUT IT. BUT THEN 
HE SAID TO ME HE DON’T KNOW WHY HE 
DID IT. I ASKED HIM WHY WOULD HE DO 
THAT TO IRIS. HE SAID TO ME HE DON’T 
KNOW, HE WAS HIGH. 

Q. HOW DO YOU KNOW HE WAS TALKING 
ABOUT THE IRIS MURDER AND NOT THE 
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GIRL HE WAS ARRESTED FOR TRYING TO 
KILL? 

A. BECAUSE WHEN I READ THE NOTE 
CUZO HAD MENTIONED IRIS’ NAME AND 
WHEN I QUESTIONED HIM ABOUT WHY HE 
DID IT, I SAID WHY WOULD YOU DO THAT 
TO IRIS. 

Q. HOW MANY OF THE OTHER NOTES DID 
YOU READ BETWEEN CUZO AND KASAR? 

A. ONLY ONE. 

Q. DID KASAR GIVE YOU ANY DETAILS OF 
THE MURDER? 

A. HE JUST TOLD ME THAT HE HAD WENT 
TO THE HOUSE CAUSE HE WAS TIRED AND 
HE WAS HIGH AND HE ASKED IRIS COULD 
SHE FIX HIM SOMETHING TO EAT. HE HAD 
TOLD ME THAT THEY HAD GOT TO ARGU-
ING ABOUT SOME MONEY THAT HE OWED 
HER CAUSE SHE GAVE HIM SOME WORK 
(CRACK TO SELL). HE SAID THAT THEY HAD 
GOT INTO IT AND SHE WANTED HIM TO 
GET OUT AND HE JUST STARTED HITTING 
HER. HE TOLD ME HE HIT HER WITH 
SOMETHING IN THE HEAD. THE ARGU-
MENT INITIALLY JUMPED OFF OVER SOME 
MUSIC BECAUSE HE HAD PUT IN A TAPE 
AND SHE WANT ANOTHER TAPE IN THERE 
AND SHE THREW THE TAPE AT HIM. HE 
TOLD ME THAT HE WAS LIVING WITH HER 
AND CUZO AT THE TIME AND SHE WAS GIV-
ING HIM DRUGS TO SELL AND HE HAD SAID 
THAT HE DIDN’T HAVE NO WHERE TO STAY 



App. 62 

AT BECAUSE THE COPS WERE LOOKING 
FOR HIM AND IRIS WAS LETTING HIM STAY 
WITH THEM. HE SAID THAT IT WAS PLENTY 
OF TIMES THAT HE COULD HAVE TOOK 
HER UNDER, (ROBBED HER), BUT HE 
DIDN’T DO IT BECAUSE SHE WAS LOOKING 
OUT FOR HIM AND HE NEEDED THAT 
PLACE TO STAY AT. 

THE WHOLE TIME HE WAS TELLING ME 
THIS I COULD TELL THAT HE WAS JEALOUS 
OF HER BECAUSE SHE WAS MAKING MON-
EY. 

Q. DID KASAR EVER SMOKE CRACK? 

A. I’M NOT SURE. I HEARD HE WAS GET-
TING HIGH. 

Q. DID IRIS SMOKE CRACK? 

A. I DON’T BELIEVE SO. 

Q. HOW MANY CONVERSATIONS DID YOU 
HAVE WITH KASAR ABOUT THIS?  

A. JUST THIS ONE. 

Q. WAS ANY ONE ELSE PRESENT DURING 
THESE CONVERSATIONS?  

A. NO. 

Q. DID YOU THINK THAT KASAR HAD 
KILLED IRIS PRIOR TO THIS? 

A. NO, I DIDN’T KNOW KASAR WAS A SUS-
PECT UNTIL AFTER I READ THE NOTE. I DO 
REMEMBER THE POLICE TOOK HIS CLOTH-
ING AT BOOKING AND HE WAS ALREADY IN 
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AN ORANGE JUMPSUIT. WHEN WE WAS IN 
THE BOOKING CELL I ASKED HIM ABOUT 
THE BLOOD ON HIS CLOTHES AND HE SAID 
HE WOULD TALK TO ME LATER. LATER 
DURING THE CONVERSATION WE HAD 
ABOUT IRIS HE TOLD ME THAT HE HOPED 
THAT THE BLOOD SAMPLES FROM HIS 
CLOTHES DIDN’T COME BACK. 

Q. WHY ARE YOU TELLING POLICE THIS? 

A. BECAUSE IRIS WAS COOL WITH ME AND 
SHE WAS A GOOD PERSON. 

Q. DID YOU TRY TO TALK TO POLICE 
WHEN YOU FIRST HEARD KASAR TALK 
ABOUT THIS?  

A. YES, I SENT A MESSAGE TO THE CO AND 
THE COPS CAME OUT AND ONLY ASKED ME 
A FEW QUESTIONS ABOUT THIS. 

Q. YOU STATED THAT YOU KNEW DUKE, 
AKA ADRIAN MAYERS. WAS HE IN THE CITY 
WHEN IRIS WAS KILLED? 

A. I THINK HE WAS. 

Q. WHO WAS HE HANGING WITH? 

A. HE WAS SELLING CRACK AND HANGING 
WITH THE NEW YORK CROWD. 

IS THERE ANYTHING ADDITIONAL THAT YOU 
WISH TO ADD TO THIS STATEMENT?  

A. YES 
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KASAR TOLD ME THAT WHEN HE GOT TO 
IRIS’ HOUSE SHE WAS ALREADY COOKING 
SOMETHING TO EAT. THE MUSIC WAS ONE 
[sic] AND HE TRIED TO CHANGE THE TAPE. 
THAT’S WHEN THE ARGUMENT STARTED 
AND LATER TOLD HIM TO LEAVE. 

HE ALSO TOLD ME THAT HE HIT HER WITH 
SOMETHING AND ACCIDENTLY KNOCKED 
HER OUT AND SHE WOULDN’T WAKE UP. 

ARE THERE ANY CORRECTIONS THAT YOU 
WISH TO MAKE IN THIS STATEMENT?  

A. NO 

ARE YOU PRESENTLY UNDER THE INFLUENCE 
OF DRUGS OR ALCOHOL? 

A. NO 

HAVE ANY THREATS OR PROMISES BEEN MADE 
TO YOU TO GIVE THIS STATEMENT? 

A. NO 

 /s/ Carlos Hill 
  SIGNATURE OF PERSON 

 GIVING STATEMENT 
   
 DATE AND TIME 9/29/00 7:45 pm
 
/s/ INV. Donald E. Heffner #15 HPD 
 K-15 HEFFNER II DONALD E 

INVESTGATOR [sic]/WITNESS 
 
 


