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QUESTION PRESENTED 

 
Does a handler’s perception of a dog’s alert automati-
cally create probable cause under the Fourth Amend-
ment to search a vehicle without a warrant when the 
dog had an expired drug-detector certification with a 
different handler and the dog’s reliability with its 
current handler is not established? 
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STATEMENT OF THE CASE 

 This case involves a dog with an expired drug-
detector certification that twice alerted to a truck 
that did not have drugs the dog was trained to detect, 
and a handler never certified as part of a detector 
team with this dog.  

 The canine half of the team, a German Shepherd 
named Aldo, initially trained and tested with Semi-
nole County Deputy Sheriff William Morris. In Janu-
ary 2004, the Aldo/Morris team completed 120 hours 
of training which included detection of methamphet-
amine and other drugs. JA 102. Aldo was not trained 
to alert to pseudoephedrine, an ingredient in meth-
amphetamine. JA 77-78. The next month, Aldo and 
Morris took a test administered by Drug Beat K-9 
Certifications. JA 104. The exam was graded pass/ 
fail, and the team passed by finding one sample of 
each of several drugs, one of them methampheta-
mine. JA 104. The passing grade earned the Aldo/ 
Morris team a certificate for “accomplishment in K-9 
drug certification,” valid for one year from its Febru-
ary 13, 2004, issue date. JA 103. The search in this 
case occurred two years, four months later. Aldo had 
no solo certification apart from Deputy Morris and 
none at all with another officer.  

 The human half of the team in this case was 
Officer Todd Wheetley of the Liberty County Sheriff ’s 
Office. After training with a different dog, Wheetley 
obtained Aldo in July 2005. JA 53, 55. Aldo’s age and 
the reason he changed agencies and handlers are not 
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part of the record. When Wheetley acquired Aldo, the 
certification with Deputy Morris was already five 
months out of date, but Wheetley did not obtain a 
new certification. Wheetley believed Aldo was not 
required to have a certification. JA 70. Asked whether 
a certification is lifelong, he stated, “As long as [the 
dog] shows proficiency in narcotics.” JA 71. Florida 
does not have certification standards for narcotics 
dogs. JA 71. 

 Monthly training logs show that Aldo and 
Wheetley trained together in-house four hours each 
week from November 2005 through May 2006. JA 
116. Wheetley testified that Aldo’s performance in 
training was “real good,” and that he would alert to 
all vehicles containing drugs. JA 60. The monthly 
training logs show a daily training rating of satisfac-
tory rather than unsatisfactory, although perfor-
mance was not rated in several instances. JA 106-16. 
The logs do not reflect whether Aldo alerted to any 
vehicles without drugs. JA 106-16. Wheetley and Aldo 
completed a Dothan, Alabama, Police Department 
seminar in February 2006. The record does not show 
that the 40-hour seminar involved any proficiency 
testing. JA 105.  

 Wheetley used Aldo on the road to sniff vehicles 
for drugs about five times per month. JA 60. Wheetley 
did not record instances when Aldo alerted but no 
arrest resulted. JA 74.  

 On June 24, 2006, Wheetley pulled over Harris’ 
pickup truck for an expired tag. JA 61. Wheetley 
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testified during the suppression hearing that Harris 
was shaking and breathing rapidly, and Wheetley 
saw an open beer can in a cup holder. JA 62. Harris 
denied consent to search, so Wheetley retrieved Aldo 
and deployed him for a free-air sniff of the truck’s 
exterior. JA 63. Aldo alerted to the driver’s door 
handle by becoming excited and sitting, according to 
the officer. JA 63. Wheetley was the sole witness to 
Aldo’s alert.1 

 Wheetley patted Harris down, put him in the 
back of the patrol car, and searched Harris’ truck. JA 
64-65. In the cab, the officer found 200 loose 
pseudoephedrine pills wrapped in a shirt under the 
driver’s seat and a bag containing eight boxes of 
matches on the passenger side. JA 65, 78. He also 
seized muriatic acid from a toolbox in the bed of the 
truck, and “Heet” brand gas line antifreeze and coffee 
filters with iodine crystals from the truck bed. JA 11, 
65, 78. Harris told Wheetley he purchased the  
items to cook methamphetamine. JA 67. On June 29, 
2006, the State charged Harris with possession of 
pseudoephedrine for use in making methampheta-
mine. JA 13-14. 

 Defense counsel moved to suppress the physical 
evidence from the June 24 search as the product of a 

 
 1 Harris testified that the dog did not alert in any way, but 
his testimony was stricken when he exercised his constitutional 
right not to discuss his statements to Wheetley at the scene. JA 
82-85. 
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warrantless search without probable case. JA 15-19. 
Counsel asserted that the search was prompted by 
Aldo’s false alert, and pointed to precedent requiring 
evidence of a dog’s field performance record on a 
motion to suppress the fruits of a warrantless vehicle 
search prompted by a drug-detector dog alert. The 
motion also questioned whether Aldo had a valid 
certification at the time of the alert. JA 16-18. 

 During the suppression hearing, Wheetley ex-
plained that he believed Aldo alerted to the residual 
odor of methamphetamine on the door handle. JA 81. 
In Wheetley’s experience, when Aldo alerted on a car 
door handle, it usually meant someone who touched 
or smoked narcotics had then touched the handle, 
leaving a residual smell. JA 80. Wheetley could not 
testify how long after contact Aldo could detect the 
residual odor. JA 80. 

 Wheetley also testified about a second stop and 
search of Harris’ truck after June 24, which again did 
not result in the discovery of any drugs the dog was 
trained to detect.2 Wheetley stopped Harris for a 
malfunctioning brake light and again deployed Aldo. 
JA 75. According to Wheetley, Aldo alerted in the 
same manner to the driver’s door handle. That search 

 
 2 Testimony by another officer showed that the second stop 
occurred four to six weeks before the October 12, 2006, suppres-
sion hearing, or about two months after the June 24 stop and 
search. JA 45. 
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yielded only an open liquor bottle and no criminal 
charges. JA 75-76.  

 The trial court denied the motion to suppress, 
but made no findings. Harris appealed the resulting 
conviction. The Florida First District Court of Appeal 
affirmed. Harris v. State, 989 So. 2d 1214 (Fla. 1st 
DCA 2008). The Florida Supreme Court quashed the 
lower court decision. Harris v. State, 71 So. 3d 756 
(Fla. 2011). The Court concluded that probable cause 
was lacking for the search of Harris’ truck under the 
totality of the circumstances, including: (1) the ab-
sence of evidence on the criteria necessary for Aldo’s 
certification, (2) the State’s failure to explain how 
long the residual odor to which Aldo alerted could 
remain detectable by a dog, (3) why a residual-odor 
alert should give rise to probable cause, and (4) the 
lack of evidence of Aldo’s performance in the field. Id. 
at 773-74. The court also set out criteria for Florida 
trial courts to gauge the reliability of a dog whose 
alert is used to establish probable cause for a war-
rantless vehicle search: 

[T]he State, which bears the burden of estab-
lishing probable cause, must present all rec-
ords and evidence that are necessary to allow 
the trial court to evaluate the reliability of 
the dog. The State’s presentation of evidence 
that the dog is properly trained and certified 
is the beginning of the analysis. Because 
there is no uniform standard for training and 
certification of drug-detection dogs, the State 
must explain the training and certification so 
that the trial court can evaluate how well the 
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dog is trained and whether the dog falsely 
alerts in training (and, if so, the percentage 
of false alerts). Further, the State should 
keep and present records of the dog’s perfor-
mance in the field, including the dog’s suc-
cesses (alerts where contraband that the dog 
was trained to detect was found) and failures 
(“unverified” alerts where no contraband 
that the dog was trained to detect was 
found). The State then has the opportunity 
to present evidence explaining the signifi-
cance of any unverified alerts, as well as the 
dog’s ability to detect or distinguish residual 
odors. Finally, the State must present evi-
dence of the experience and training of the 
officer handling the dog. Under a totality of 
the circumstances analysis, the court can 
then consider all of the presented evidence 
and evaluate the dog’s reliability. 

71 So. 3d at 772.  

 In seeking either summary reversal or certiorari 
in this case, the State identified as the question 
presented whether the Florida Supreme Court deci-
sion conflicts with this Court’s decisions “by holding 
that an alert by a well-trained narcotics detection dog 
certified to detect illegal substances is insufficient to 
establish probable cause for the search of a vehicle.” 
This Court granted the writ. 

---------------------------------  --------------------------------- 
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SUMMARY OF THE ARGUMENT 

 The State advocates putting blinders on judges 
inquiring into probable cause arising from a dog alert. 
Its test would allow evidence only on whether a 
“canine professional,” whatever that may be, pro-
nounced the dog properly trained. The test assumes 
the ideal dog, a “well-trained” creature that alerts 
only to contraband. Not all dogs used as drug detec-
tors meet the test. Even after training, dogs some-
times alert to other dogs, to the odors of drugs no 
longer present, and to legal substances they mistake 
for drugs. Further, handler error in prompting or 
mistaking a dog alert is common.  

 The State’s rule would erase the Fourth Amend-
ment “totality of the circumstances” test to gauge 
whether an alert by a particular dog is a reliable 
indicator that contraband will be found in an auto-
mobile. Factoring field performance of the dog/ 
handler team into the probable cause determination 
preserves the flexibility necessary to the case-by-case, 
probable cause inquiry required by the Fourth 
Amendment. Police agencies already keep field per-
formance records. States with standards for drug-dog 
certifications require the record keeping. Certification 
organizations also recommend keeping field perfor-
mance records. They recognize that field performance 
is an important ongoing check on the proficiency of 
the dog/handler team. Reliable field performance 
corresponds to evidence that a confidential informant 
has previously provided reliable information, neces-
sary because an alert cannot be corroborated without 
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a search and a dog cannot communicate the rationale 
for an alert – whether the odor is weak or strong, 
fresh or stale. And a dog cannot be cross-examined in 
a suppression hearing. 

 The decision below calls for a relatively simple 
inquiry into the standards by which the dog was 
certified, evidence of training that includes false 
alerts as well as hits, and field-performance records. 
The State can then explain why unverified field alerts 
should be attributed to residual odors and how this 
affects probable cause. If defendants can view this 
information in discovery and see that the dog appears 
fairly reliable, fewer challenges to probable cause 
based on dog alerts may ensue. Further, even when a 
challenge is mounted, the State may be able to 
demonstrate probable cause from an alert by a less-
than-reliable dog in combination with other facts 
arousing suspicion.  

 The burden of producing field-performance 
records must fall on the State, which uses drug-
detector dogs and is obligated to justify warrantless 
searches. No matter how the information comes to 
the judge in a suppression hearing, placing the bur-
den on the State will ensure this field-performance 
evidence is generated and maintained.  

 Here, even under the State’s low threshold for a 
showing of reliability, the alert to the door handle of 
Harris’ truck by a dog with a long-expired certification 
obtained with a different handler fell short of probable 
cause. Evidence of reliable field performance, had it 
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been presented, might have compensated for the 
expired and invalid certification and the State’s 
failure to explain why an alert to residual odor on the 
door handle of Harris’ truck rather than drugs inside 
the truck created probable cause to search. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

UNDER THE TOTALITY OF THE CIRCUM-
STANCES, THE ALERT BY A DRUG-DETECTOR 
DOG OF UNPROVEN RELIABILITY FAILED 
TO CREATE PROBABLE CAUSE TO SEARCH 
HARRIS’ TRUCK.  

 The dog may be man’s best friend, but as sources 
of probable cause, canine alerts are subject to error 
and misinterpretation. Drug-detector dogs alert for 
reasons other than the odor or presence of drugs. 
Dogs alert when they smell other dogs. Doe v. 
Renfrow, 475 F. Supp. 1012, 1027 (N.D. Ind. 1979), 
aff ’d in part, 631 F.2d 91 (7th Cir. 1980). They alert 
when they smell perfume that gives off an odor they 
think is a drug. Horton v. Goose Creek Independent 
School Dist., 690 F.2d 470, 475 (5th Cir. 1982). They 
alert when they think humans want them to alert. 
Lisa Lit, et al., Handler beliefs affect scent detection 
dog outcomes, Anim. Cogn. (2011) 14:387-394. They 
alert to the lingering odor of drugs no longer present. 
Also, some dogs are more accurate than others, and, 
like people, dogs have good days and bad days. John 
J. Ensminger, Police and Military Dogs: Criminal De-
tection, Forensic Evidence, and Judicial Admissibility 
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11 (2012). Further, common experience shows that a 
dog’s behavior changes over time. For these reasons, 
the mere fact that a dog has alerted to some part of 
the exterior of a car or truck alone cannot justify a 
search unless its handler reasonably believes and can 
establish that the dog is a reliable drug detector.  

 To justify using such a variable tool with little 
scrutiny, the State puts forth an ideal: the well-
trained dog, one that alerts only in the presence of 
contraband. How can we know a dog is well trained? 
Because someone trained the dog, then that person, 
or someone else, declared the training a success. See 
United States v. Howard, 621 F.3d 433, 454 (6th Cir. 
2010) (describing canine certification as “simply a 
statement by an institution that an individual has 
satisfactorily completed a particular course of study”). 
Once this occurs, the State says, the Court should 
defer to the “canine professional,” i.e., typically one 
who profits from training and certifying dogs, and 
accept on faith that the dog’s alert always justifies a 
search. State Br. at 24. This bright-line rule erases 
case- and dog-specific reasonableness determinations, 
regardless of whether the dog, though arguably “well 
trained,” performs poorly in sniffing out drugs on 
patrol. By seeking a rule that shields judges from how 
infrequently a dog has successfully led its handler to 
drugs in comparable settings, the State avoids the 
Fourth Amendment “totality of the circumstances” 
test.  
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 Even under the State’s test, there was no proba-
ble cause here. The one-year certification that Aldo 
was “well-trained” depended on the dog’s partnership 
with a different handler and expired more than a 
year before the search. Also, in two different stops of 
Harris, the dog alerted to what the officer claimed 
was residual odor on the door handle of the respon-
dent’s truck when there were no drugs inside the 
vehicle that the dog was trained to detect. This case 
shows why the reliability inquiry cannot be reduced 
to assurances that a dog is well-trained. Instead, 
courts must, as they always do, undertake a genuine, 
case-by-case assessment of the facts, i.e., the abilities 
and performance of the team of dog and handler 
working together. 

 
A. Probable cause from a drug-detector dog 

alert turns on whether the dog reliably 
alerts only to contraband.  

 This case presents a question prompted by sever-
al of this Court’s decisions: what must a police officer 
know, and be able to convey to a judge, to justify a 
reasonable belief that a drug-detector dog’s alert to an 
automobile, without more, creates probable cause to 
search the vehicle without a warrant?  

 The canine sniff first appeared in this Court’s 
precedent in United States v. Chadwick, 433 U.S. 1 
(1977). There, law enforcement agents opened a 
footlocker following the alert of a narcotics detec-
tion dog. This Court ruled the warrantless search 
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unlawful, but added that the dog’s alert would have 
justified issuance of a warrant. Id. at 85.3 The dog’s 
credentials were not in issue. In Florida v. Royer, 460 
U.S. 491 (1983), police detained an airline passenger 
in a terminal until he consented to a search. This 
Court ruled the detention unlawful but added that 
“courts are not strangers to the use of trained dogs to 
detect the presence of controlled substances in lug-
gage. . . . A negative result would have freed Royer in 
short order; a positive result would have resulted in 
his justifiable arrest on probable cause.” Id. at 505-
06. 

 In United States v. Place, 462 U.S. 696 (1983), an 
unreasonably long detention not justified by reasona-
ble suspicion rendered the seizure of luggage a 
Fourth Amendment violation. The Court went on to 
say that a sniff of luggage by a “well-trained narcotics 
detection dog” is not an unreasonable government 
intrusion. Id. at 706-07. The Court characterized a 
“well-trained” dog as one that “discloses only the 
presence or absence of narcotics,” and “does not 
expose noncontraband items that otherwise would 
remain hidden from public view.” Id. at 707. Justice 
Blackmun, concurring in the judgment, expressed 
misgivings about “the Court’s haste to resolve the 
dog-sniff issue,” which Place had not raised. Id. at 
721, 723.  

 
 3 Chadwick’s requirement of a warrant to open closed 
containers seized pursuant to probable cause was abrogated in 
California v. Acevedo, 500 U.S. 565 (1991).  
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 The Court invalidated a highway checkpoint for 
drugs that involved the use of dogs in City of Indian-
apolis v. Edmond, 531 U.S. 32 (2000). The Court 
ruled the suspicionless seizure of motorists unjusti-
fied. Relying on its dicta in Place, the Court also 
stated that the use of sniff dogs was not “designed to 
disclose any information other than the presence or 
absence of narcotics” and therefore did not “transform 
the seizure into a search.” Id. at 40.  

 In Illinois v. Caballes, 543 U.S. 405 (2005), the 
Court held that police may conduct a dog sniff of the 
exterior of a car without reasonable suspicion of 
criminal activity. Although respondent Caballes 
questioned whether drug-detection dogs alert only to 
contraband, the Court found no record evidence or 
findings to support his argument. Id. at 409.4 The 
Court stated that the use during a traffic stop of a 
“well-trained dog,” as defined in Place, generally does 
not implicate legitimate privacy interests. Id.  

 Dissenting in Caballes, Justice Souter challenged 
the characterization of the dog as unique in its ability 
to detect contraband and only contraband. Relying on 
a study identifying false alert rates as high as 60 
percent, Justice Souter asserted that the “infallible 
dog . . . is a creature of legal fiction. [Its] supposed 

 
 4 The Court noted that Caballes conceded that properly 
conducted dog sniffs generally reveal only the presence of 
contraband and did not suggest erroneous dog sniffs revealed 
legitimate private information. 543 U.S. at 409. 
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infallibility is belied by judicial opinions describing 
well-trained animals sniffing and alerting with less 
than perfect accuracy.” 543 U.S. at 411 (Souter, J., 
dissenting).  

 The error rates cited by Justice Souter and 
reflected in other opinions and studies show that not 
all dogs are “well trained” in the sense that they alert 
only to contraband. As will be shown below, a dog that 
alerts falsely may be triggered by non-contraband. 
Searches that follow false alerts – or handler errors 
in identifying alerts – can expose innocent motorists’ 
personal effects to scrutiny as they wait on the side of 
the road or in an officer’s patrol car.  

 Further, if relatively few of the vehicles sniffed 
contain contraband, even a fairly accurate dog will 
alert in the absence of contraband at least as often as 
in its presence, resulting in many searches of inno-
cent persons. Assume that a dog correctly alerts 90 
percent of the time (a certification standard used by 
some organizations) and 10 percent of motorists 
subjected to a dog sniff possess drugs. For every 100 
cars sniffed, the dog will correctly find 9 of the 10 
that have drugs, miss one of the 10, and alert falsely 
to the vehicles of 9 of the remaining 90 innocent 
motorists. If only 1 of 100 cars checked have drugs, 
the same dog is likely to alert to that car but to 
falsely alert to 9 cars of innocent motorists.5 The 

 
 5 Variations on these scenarios and the underlying rationale 
can be found in Lewis R. Katz and Aaron P. Golombiewski, 

(Continued on following page) 
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impact of inaccuracy on the innocent traveling public 
is high. See, e.g., Merrett v. Moore, 58 F.3d 1547, 1549 
(11th Cir. 1995) (describing highway roadblock in 
which dogs alerted to 28 vehicles, leading to only one 
arrest for possession of narcotics). Consequently, dog 
sniffs are most effective and least intrusive when 
they are used to justify searching the vehicles of 
motorists already under reasonable suspicion for drug 
activity. See Robert C. Bird, An Examination of the 
Reliability of the Narcotics Detection Dog, 85 Ky. L.J. 
405, 430 (1997) (“Canines are less reliable when 
police use less of their own expertise”); Richard E. 
Myers, II, Detector Dogs and Probable Cause, 14 Geo. 
Mason L. Rev. 1, 17-18, 36 (2006); (advocating a “dog 
sniff plus additional indicia” requirement).6 

 
B. The reliability of a drug-detector dog in 

justifying the warrantless search of an au-
tomobile must be determined from the to-
tality of the circumstances.  

 A search of an automobile is a substantial 
invasion of privacy. United States v. Ortiz, 422 U.S. 
891, 896 (1975). The mobility of cars and pervasive 

 
Curbing the Dog: Extending the Protections of the Fourth 
Amendment to Police Drug Dogs, 85 Neb. L. Rev. at 758 (2007); 
Bird, 85 Ky. L. J. at 429-30; and Myers, 14 Geo. Mason L. Rev. at 
12-18. 
 6 At issue below in this case were the criteria necessary to 
show that the dog’s alert, as perceived by its handler, was 
enough to establish probable cause with little more.  
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regulation have yielded an exception to the Fourth 
Amendment requirement of a search warrant, but 
“not every traveler along the public highways may be 
stopped and searched at the officers’ whim, caprice or 
mere suspicion.” Brinegar v. United States, 338 U.S. 
160, 177 (1949). Although police officers may detain a 
motorist for any driving infraction irrespective of 
underlying motivation, see Whren v. United States, 
517 U.S. 806 (1996), they may search the interior of 
an automobile in the absence of consent only when 
they reasonably believe contraband or evidence of a 
crime will be found within. United States v. Ross, 456 
U.S. 798, 808-09 (1982). The probable cause determi-
nation that renders a warrantless vehicle search 
permissible under the Fourth Amendment  

must be based on objective facts that could 
justify the issuance of a warrant by a magis-
trate and not merely on the subjective good 
faith of the police officers. “[A]s we have 
seen, good faith is not enough to constitute 
probable cause. That faith must be grounded 
on facts within knowledge of the [officer], 
which in the judgment of the court would 
make his faith reasonable.” 

Id. at 808 (quoting Carroll v. United States, 267 U.S. 
132, 161-62 (1925) (internal quotation omitted)). 
Further,  

[t]he scope of a warrantless search based on 
probable cause is no narrower – and no broader 
– than the scope of a search authorized by a 
warrant supported by probable cause. Only 
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the prior approval of the magistrate is 
waived; the search otherwise is as the magis-
trate could authorize. 

Id. at 823.  

 Probable cause for a warrantless search depends 
on the totality of the circumstances. Maryland v. 
Pringle, 540 U.S. 366, 371 (2003). The principal 
components are a determination of the events leading 
up to the search and then the decision whether these 
historical facts, “viewed from the standpoint of an 
objectively reasonable police officer,” amount to 
probable cause. Ornelas v. United States, 517 U.S. 
690, 696 (1996). “Probable cause exists when ‘there is 
a fair probability that contraband or evidence of a 
crime will be found in a particular place.’ ” United 
States v. Grubbs, 547 U.S. 90, 95 (2006) (quoting 
Illinois v. Gates, 462 U.S. 213, 238 (1983)). 
“[P]robable cause is a fluid concept – turning on the 
assessment of probabilities in particular factual 
contexts – not readily, or even usefully, reduced to a 
neat set of legal rules.” Pringle, 540 U.S. at 370-71 
(quoting Gates, 462 U.S. at 232). Probable cause is a 
“ ‘practical, nontechnical conception’ that deals with 
‘the factual and practical considerations of everyday 
life on which reasonable and prudent men, not legal 
technicians, act.’ ” Id. at 370 (quoting Gates, 462 U.S. 
at 231). “Each case is to be decided on its own facts 
and circumstances.” Ker v. California, 374 U.S. 23, 33 
(1963) (internal quotation marks omitted). 
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 This Court’s automobile-search cases have turned 
largely on the presence of circumstances excusing the 
absence of a warrant and the justification for search-
ing a container in the vehicle, rather than whether 
probable cause supported a search of the vehicle 
itself. In Carroll, a Prohibition Era case, officers had 
several reasons to believe the defendants were trans-
porting liquor: they had convincing evidence that the 
Carrolls were bootleggers who transported liquor 
from Detroit to Grand Rapids; they had bargained 
with an undercover agent to sell liquor; and were 
found on the road from Detroit to Grand Rapids in 
the same car they were in when they tried to sell to 
the agent. 267 U.S. at 160. In Brinegar, probable 
cause to stop and search the defendant for illegally 
transporting liquor rested on the officer’s knowledge 
of the defendant’s recent arrest for similar activity, 
observations of him loading large amounts of liquor 
into his truck on other occasions, and his location 
traveling from a known supply source toward a 
probable illegal market. 338 U.S. at 169-70. Probable 
cause in Ross rested on a tip from an informant who 
had previously supplied accurate information and 
who said he “had just seen Ross take narcotics from 
the trunk of his car in making a sale and heard him 
say he possessed additional narcotics.” 456 U.S. at 
817. In the two cases consolidated in Pennsylvania v. 
Labron, 518 U.S. 938 (1996), officers knew of the use 
of vehicles in drug transactions near the time of the 
search. Id. at 939. Similarly, in California v. Carney, 
471 U.S. 386 (1985), questioning of a youth who had 
just exited the defendant’s motor home corroborated 
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other evidence creating probable cause to believe that 
he was distributing a controlled substance from the 
vehicle. Id. at 388, 395. Whether the dog-sniff alert 
supplied probable cause in Caballes was not at issue 
in this Court. 

 This case concerns the reasonableness of a search 
based on information developed entirely during a 
traffic stop, which became a drug investigation when 
Harris refused consent to search and the officer 
deployed his drug-detector dog. The facts known by 
the officer about his dog were insufficient to reasona-
bly justify a belief that after the dog alerted to the 
door handle of Harris’ truck, a search of the truck 
would yield contraband. The officer knew of the dog’s 
lapsed certification with a different handler, but did 
not know the results of searches following previous 
alerts while on patrol. An officer who “fails to keep 
records of his or her dog’s performance in the field . . . 
is lacking knowledge important to his or her belief 
that the dog is a reliable indicator of drugs.” Harris, 
71 So. 3d at 772-73. 

 
C. A drug-detector dog alert is more like the 

tip from a confidential informant than in-
formation from other types of sources re-
lied upon by police.  

 When police officers use informants to justify a 
search, they must have reason to believe the infor-
mation is accurate. In addition to Ross, in which the 
Court found probable cause from a reliable informant’s 
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disclosure of his personal observations of the defend-
ant’s drug activity, other cases involving informants 
decided by this Court are instructive. In Aguilar v. 
Texas, 378 U.S. 108 (1964), the Court ruled insuffi-
cient an affidavit stating that “reliable information 
from a credible person” led the officer to believe the 
defendant possessed narcotics for sale and use at a 
premises. The Court required that the magistrate “be 
informed of some of the underlying circumstances 
from which the informant concluded that the narcot-
ics were where he claimed they were, and some of the 
underlying circumstances from which the officer 
concluded that the informant, whose identity need 
not be disclosed, . . . was ‘credible’ or his information 
‘reliable.’ ” Id. at 114. McCray v. Illinois, 386 U.S. 300 
(1967), involved a tip from an informant who had 
provided information about narcotics resulting in 
convictions 20 to 25 times. The informant identified 
the defendant as a person selling narcotics to others 
on the street. Officers then found the defendant in the 
location described, where he hurriedly walked away 
upon seeing the officers. Id. at 302-04. This Court 
concluded that probable cause supported the war-
rantless arrest of the defendant and search incident 
thereto. Id. at 304. 

 In Spinelli v. United States, 393 U.S. 410 (1969), 
the Court applied Aguilar’s “two-pronged test,” con-
sisting of “basis of knowledge” and “veracity” prongs, 
to an affidavit relying on an informant’s tip and 
information independently gathered by law enforce-
ment. The tip alone was inadequate because the 
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affidavit lacked information demonstrating that the 
informant was reliable, a description how the inform-
ant acquired his information, or sufficient detail 
showing that the informant relied on more than 
rumor or reputation. Id. at 416. Additional support 
provided by FBI surveillance of Spinelli and an 
investigation of telephone company records did not 
add enough to the tip to justify a search warrant. Id. 
at 417-18. 

 In Illinois v. Gates, 462 U.S. 213 (1983), the 
Court expanded the two-pronged test of Aguilar and 
Spinelli into a “totality of the circumstances” ap-
proach. The Court ruled that the “veracity” or “relia-
bility” and “basis of knowledge” elements should not 
be considered separately; “a deficiency in one [ele-
ment] may be compensated for, in determining the 
overall reliability of a tip, by a strong showing as to 
the other, or by some other indicia of reliability.” Id. 
at 231. As an example of a situation that might 
warrant a finding of probable cause, the Court men-
tioned a tip in which an informant of unusual reliabil-
ity fails to thoroughly set forth the basis of his 
knowledge. Id. at 233. 

 Veracity usually comes from the prior record of 
the informant in providing reliable tips. See, e.g., 
McCray, 386 U.S. at 300 (relying on officers’ testimony 
they had relied on informant’s tips “20 or 25 times,” 
and that the information had led to convictions). 
Basis of knowledge can come from an explicit state-
ment of how the informant acquired the information, 
or may be inferred from the wealth of information 
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within the tip. Spinelli, 393 U.S. at 416. Corrobora-
tion of part of the tip, even by innocent behavior, also 
plays a role. Gates, 462 U.S. at 244 n.13. Further, a 
deficiency on any one of these factors may be over-
come by strong evidence on another factor. Id. at 213.  

 This precedent provides an analytical framework 
for detector-dog alerts. See Harris, 71 So. 3d at 767; 
Jones v. Commonwealth, 670 S.E.2d 727, 732 (Va. 
2009) (analogizing detector dogs to confidential 
informants). A drug dog’s alert is a tip concerning 
possible criminal activity. Properly interpreted by its 
handler, the alert by a dog with up-to-date training 
and a record of accuracy indicates the presence of one 
of the substances to which the dog is conditioned to 
alert. The dog acquired the information through its 
sense of smell and learned to communicate the infor-
mation through training. See Bird, 85 Ky. L.J. at 411-
12. The alert provides the handler no detail other 
than that the dog has detected an odor triggering the 
alert. See Myers, 14 Geo. Mason L. Rev. at 5 (“Part of 
the imprecision associated with alerting is that the 
dog cannot tell its handler what it is alerting to, and 
why.”).  

 Because the alert communicates no other infor-
mation, it cannot be corroborated before a search is 
commenced. Police may gather different facts to aid 
in the probable cause determination, but these facts 
do not corroborate the information provided by the 
dog that it has detected one of its signal odors. 
Nor does the alert communicate the dog’s basis of 
knowledge. The dog cannot tell its handler whether 
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the scent is strong or weak, fresh or stale. See Myers, 
14 Geo. Mason L. Rev. at 5. The dog cannot later 
explain its actions in a suppression hearing. Because 
a dog in alerting communicates less information than 
in the typical tip from a confidential informant, the 
grounds for crediting the information should be 
commensurately stronger. Cf. United States v. Riley, 
351 F.3d 1265 (D.C. Cir. 2003) (finding probable cause 
from affidavit lacking any information on basis of 
informant’s knowledge; informant provided reliable 
information 60 times, never provided false infor-
mation, and had financial incentive to give accurate 
information); United States v. Sellers, 483 F.2d 37, 41 
(5th Cir. 1973) (stating, in reviewing affidavit relying 
on informant who had furnished reliable information 
more than 100 times, that “the quantum of underly-
ing circumstances which reveal the source of the 
informer’s knowledge necessary to sustain the affida-
vit is clearly less than in cases where the indicia of 
informer reliability is less dramatic.”), overruled on 
other grounds by United States v. McKeever, 905 F.2d 
829 (5th Cir. 1990). The dog’s past performance – 
whether in training, testing, or field deployment – is 
the only possible measure of the alert’s reliability 
before the search has begun. See Com. v. Santiago, 
2012 WL 2913495 (Mass. Superior Ct. 2012) (“[D]ue 
to the fact that assessment of the veracity and basis 
of knowledge for drug-detection dogs is more difficult 
than it is for anonymous informants, the dog’s records 
of reliability become critical to any probable cause 
analysis.”). 
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 Several courts have rejected the comparison 
between drug-detector dogs and confidential inform-
ants. In their view, “[u]nlike an informant, the canine 
is trained and certified to perform what is best de-
scribed as a physical skill,” and lacks “the personal 
and financial reasons and interest typically behind an 
informant’s decision to cooperate.” Fitzgerald v. State, 
837 A.2d 989, 1009 (Md. Ct. Spec. App. 2003), aff ’d, 
864 A.2d 1006 (Md. 2004) (quoting United States v. 
Wood, 915 F. Supp. 1126, 1136 n.2 (D. Kan. 1996)). 
The court in Fitzgerald even ventured that “[c]om-
petence aside,” dogs are “inherently less untruthful 
than people.” Id.7 In this case the State takes the 
comparison two steps farther, likening dogs to citizen 
informants and human police officers who have “no 
secret vendettas or hidden rivalries.” State Br. at 28. 

 The analogy to inherently honest citizen inform-
ants and police officers is inapt. A confidential in-
formant who gained his or her knowledge from a 
connection to criminal activity may be more likely to 
knowingly mislead police for personal gain than an 
innocent citizen who wishes only to help stop crime or 
a police officer with the same mission. A dog has 
neither the capacity to intentionally mislead nor the 
motive to stop crime. Its reasons for alerting are 
driven by scent, which it connects to reward. Its 
errors stem from this connection. For example, in 

 
 7 This is an example of anthropomorphism. To the extent 
we see dogs as honest or devious, it is a character trait we 
impose upon them, not one they independently possess. 
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Doe v. Renfrow, 475 F. Supp. 1012 (N.D. Ind. 1979), 
aff ’d in part, 631 F.2d 91 (7th Cir. 1980), a trained 
narcotics-detector dog alerted to a 13-year-old student 
during a school-wide “sniff ” of other students. The 
dog continued to alert even though the student emp-
tied her pockets. This led to a body search where the 
student was required to remove all her clothing. No 
drugs were found. It turned out that before coming to 
school that morning, the student had been playing 
with one of her dogs, and the dog was in heat. Id. at 
1017. Another school search prompted by a canine 
alert led to the discovery of nothing more than a 
bottle of perfume in a student’s purse. See Horton v. 
Goose Creek Independent School Dist., 690 F.2d 470, 
475 (5th Cir. 1982).  

 
D. Recent field performance gauges a dog’s 

reliability as an indicator that drugs will 
be found in a vehicle. 

 Petitioner and its amici argue that field perfor-
mance is an inaccurate measure of drug-dog reliabil-
ity. In their view, traffic stops are noncontrolled 
settings where officers cannot determine whether 
dogs are alerting to minute traces of narcotics, well-
hidden narcotics, or the residual odor of narcotics no 
longer present.  

 The authorities cited for the State’s position 
illustrate the different functions served by drug-dog 
trainers and courts responsible for deciding Fourth 
Amendment issues. Training and certification 
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organizations see their mission as preparing handlers 
and dogs to serve law enforcement. See National 
Narcotic Detector Dog Association, “About the 
NNDDA,” http://www.nndda.org/about-nndda; Ameri-
can Working Dog Association mission statement, 
http://www.nndda.org/about-nndda. Courts “must bal-
ance the nature and quality of the intrusion on the 
individual’s Fourth Amendment interests against the 
importance of the governmental interests alleged to 
justify the intrusion.” United States v. Place, 462 U.S. 
at 703. Training and certification testing are the 
laboratory in which dogs are prepared for work in the 
field. Deployments in real-world situations are the 
field tests. Canine reliability sufficient to make a dog 
field-ready is not the same as canine reliability 
justifying searches under the Fourth Amendment.  

 The United States cites to the Scientific Working 
Group on Dog and Orthogonal Detector Guidelines 
(SWGDOG) stating that evaluators “should know 
whether you have a false positive” in a certification 
procedure, but may not know whether the dog has 
given a false positive in “most operational situations.” 
U.S. Br. at 18. But the determination whether a 
dog’s alert is likely to lead to discovery of narcotics is 
made in the field, not in training and not in testing. 
Consequently, while they oppose using field perfor-
mance as a criterion for certification, neither the 
guidelines for SWGDOG nor the International Fo-
rensic Research Institute/National Forensic Science 
Technology Center (IFRI/NFSTC) take a position on 
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the use of deployment logs as a factor in deciding 
probable cause.8 

 
1. Field alert history gauges proficiency in 

the same type of setting as the alert un-
der review. 

 The decision to search a car because of a dog 
alert occurs in the field, not a controlled setting. To 
search after a drug dog alerts, the officer must have 
probable cause to believe that evidence of a crime will 
be found, not that a vehicle may have once contained 
contraband or transported a person that had been 
in contact with contraband. “[T]he probable-cause 
requirement looks to whether evidence will be found 
when the search is conducted.” United States v. 
Grubbs, 547 U.S. 90, 95 (2006). If the dog’s track 
record shows that the dog frequently alerts to the 
past presence of drugs in or on a vehicle, the officer 
does not have probable cause to believe that a new 
alert will lead at that moment to the discovery of 
drugs in the vehicle: 

Given the level of sensitivity that many dogs 
possess, it is possible that if the person being 

 
 8 Without mentioning probable cause determinations, the 
IFRI/NFSTC guidelines state that deployment logs should not 
be used to determine reliability of the detection team. The 
organization works closely with law enforcement and has as one 
of its missions “courtroom defensibility.” IFRI/NFSTC Guidelines, 
http://www2.fiu.edu/~ifri/detector%20dogs/K9%20Certification%20 
IFRI%20NFSTC%206%202003.pdf. 
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searched had attended a party where other 
people were using drugs, the dog would alert 
because of the residue on clothing or fabric. 
It is possible that in a vehicle that had for-
merly been used to transport drugs, the dog 
would alert, despite the fact that drugs were 
no longer present. Or it is possible that some 
sort of residue normally associated with 
drugs was present. 

Harris, 71 So. 3d at 769 (quoting Myers, 14 Geo. 
Mason L. Rev. at 4-5 (2006)); see also Matheson v. 
State, 870 So. 2d 8, 13 (Fla. 5th DCA 2003) (“The 
presence of a drug’s odor at an intensity detectable by 
the dog, but not by the officer, does not mean that the 
drug itself is present.”). 

 Here, the State did not present evidence explain-
ing why an alert to residual odor on the door handle 
of Harris’ truck – if indeed, that is what the dog 
detected – warranted a reasonable belief that the 
officer would find drugs within. Wheetley, Aldo’s 
handler, testified that Aldo detected the odor of drugs 
transferred onto the door handle from a person’s 
hand. JA 79-80. An alert to odor on a door handle 
rather than from the interior of the vehicle creates 
only a mere possibility that drugs or other evidence of 
a crime will be found, not a fair probability.  

 Any unverified alert can be attributed to the 
possibility of a “residual odor” alert. See State v. 
Wright, 2009 WL 2411298, at *5 (Ariz. Ct. App. 2009) 
(discussing trial court order stating that “real world” 
records substantiate concern raised by certification 
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records “unless it is accepted that actual drugs or 
residual odor was present in virtually all of the 
vehicles searched”). Without evidence showing that 
the alert is to residual odor and that this type of alert 
means drugs will probably be found within a vehicle, 
no unverified alert should be credited as a confirmed 
alert. See Harris, 71 So. 3d at 764-65 (stating that an 
alert to the odor of drugs not detectable by an officer 
“for Fourth Amendment purposes . . . is neither a 
false nor positive alert”).9 

 False alerts and handler errors also detract from 
reliability. The alerts in Horton v. Goose Creek and 
Doe v. Renfrow were false alerts. In his dissenting 
opinion in Caballes, Justice Souter pointed to evi-
dence, including from artificial testing situations, 
showing that a dog that alerts hundreds of times will 
be wrong dozens of times. 543 U.S. at 412 (Souter, J., 
dissenting). The Chicago Tribune found in an analysis 
of three years of data from suburban police depart-
ments that only 44 percent of alerts by dogs to vehi-
cles in roadside encounters led to the discovery of 
drugs or paraphernalia.” Further, “[f ]or Hispanic 
drivers, the success rate was just 27 percent.” Dan 
Hinkel and Joe Mahr, Tribune Analysis: Drug-sniffing 
dogs in traffic stops often wrong, Chicago Tribune, 

 
 9 A lower Florida court, applying Harris, has excluded 
alerts attributed to residual odor from the dog’s performance 
record, as either verified or false alerts. See Blalock v. State, 37 
Fla. L. Weekly D1719 (Fla. 1st DCA July 19, 2012).  
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January 6, 2011.10 A survey of Illinois State Police 
records over an 11-month period in 2007 and 2008 
found that of 136 alerts, officers found no drugs at all 
in 38 cases. Thirty-six more alerts led to the alleged 
discovery of residue never sent to a lab. Radley Balko, 
Illinois State Police Drug Dog Unit Analysis Shows 
Error Rate Between 28 and 74 Percent, Huffington 
Post, March 31, 2012.11 Presumably, the teams in 
these surveys had unexpired certifications. Neither 
reasonableness nor probable cause should tolerate 
this level of error. It is a danger to surrender Fourth 
Amendment discretion to a dog.  

 The State and amici suggest that even if a drug-
detector dog alert does not create probable cause to 
believe the vehicle contains drugs, it justifies a search 
for guns, packaging, log books, precursor chemicals, 
and generally, paraphernalia. State Br. at 30, U.S. Br. 
at 13-14. Discovery of drug-related contraband after 
previous alerts is certainly pertinent to the dog’s 
reliability. However, an alert gives no greater indica-
tion of the presence of these items than it does the 
drugs themselves. The mere possibility of a “residual 
odor” alert should not be used to justify the expansion 
of a limited search for the drugs presumably creating 
the odor into a general search for any illegal activity. 

 
 10 Available at http://articles.chicagotribune.com/2011-01-06/ 
news/ct-met-canine-officers-20110105_1_drug-sniffing-dogs-alex- 
rothacker-drug-dog. 
 11 Available at http://www.huffingtonpost.com/2012/03/31/ 
drug-dog-illinois-state-police_n_1376091.html. 
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See Chambers v. Maroney, 399 U.S. 42, 50-51 (1970) 
(discussing “the circumstances that furnish probable 
cause to search a particular auto for particular arti-
cles”).  

 Further, if police searching a car after a dog alert 
first find drugs justifying an arrest, a search for 
additional evidence of that crime may be justified. 
Arizona v. Gant, 129 S.Ct. 1710, 1719 (2009). But 
absent discovery of drugs or other incriminating 
circumstances, there is little reason to believe that if 
the search that follows a dog alert does not turn up 
narcotics, it will instead yield contraband associated 
with narcotics or other evidence of criminal activity.  

 On this point, the State and amici cite State v. 
Foster, 252 P.3d 292, 301 (Or. 2011). There, the Ore-
gon Supreme Court recognized that an officer has 
reason to believe that an alert will lead to discovery of 
an item associated with drug use, if not the drugs 
themselves, because the item likely has the residual 
odor of drugs. Id. at 299-300. In other words, it is the 
presence of drug residue on the item, albeit perhaps 
in minute quantities, that triggers the alert. In fact, 
the search that follows a dog’s alert sometimes yields 
both residual amounts of drugs and paraphernalia or 
other drug-related evidence. Nonetheless, probable 
cause continues to rise or fall on the reasonableness 
of a belief that narcotics will be found, not the lesser 
likelihood that the search will instead yield other 
evidence that bears the residual odor of drugs.  
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 The State also assails the Florida Supreme Court 
for “attempting to create a quantified measure of 
probable cause.” State Br. at 28. This misinterprets 
the decision below. First, that court had no field 
performance records to work with, giving it no oppor-
tunity to quantify probable cause. Second, the court 
never suggested it would reduce probable cause to a 
batting average. Instead, it stated that after records 
of “successful” and unverified alerts are presented, 
the State will have “the opportunity to present evi-
dence explaining the significance of any unverified 
alerts, as well as the dog’s ability to detect or distin-
guish residual odors alerts yielding contraband and 
others.” 71 So. 3d at 772.  

 Third, because probable cause deals with proba-
bilities, numerical expression of pertinent infor-
mation enhances, rather than detracts from, the 
probable cause determination. This is especially the 
case when the government uses a source that has 
previously provided the same type of information to 
establish probable cause. See, e.g., McCray, 386 U.S. 
at 300, 304 (relying on officers’ testimony they had 
relied on informant’s tips 20-25 times, and that the 
information had resulted in convictions).  

Just as it would be entirely relevant to know 
how many times an informant’s tip resulted 
in contraband being discovered, the reason 
that the State should keep records of the 
dog’s performance both in training and in the 
field is so that the trial court may adequately 
evaluate the reasonableness of the officer’s 
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belief in the dog’s reliability under the totali-
ty of the circumstances. 

Harris, 71 So. 3d at 771.  

 
2. Handlers sometimes identify dog alerts 

where no drugs have been present, be-
cause the dogs detect odors from legal 
substances or because of handler errors. 

 Dogs alert where no narcotics-related evidence is 
found for reasons other than residual odor of narcot-
ics. False alerts can occur because the odor signatures 
used by dogs to identify drugs are also found in legal 
substances. When many dogs alert to cocaine, they 
are actually signaling the presence of methyl benzo-
ate. M.S. Macias et al., A Comparison of Real Versus 
Simulated Contraband VOCs for Reliable Detector 
Dog Training Utilizing SPME-CG-MS, 40 Am. Lab. 
16 (Jan. 2008). Methyl benzoate is present in many 
legal substances. Lewis R. Katz and Aaron P. 
Golembiewski, Curbing the Dog: Extending the Pro-
tections of the Fourth Amendment to Police Drug 
Dogs, 85 Neb. L. Rev. 735, 755 (2007). Similarly, dogs 
typically alert to heroin by detecting acetic acid, a 
common substance used in pickles and certain glues; 
and to MDMA, or ecstasy, by detecting piperonal, 
which is found in flavorings, perfume, and mosquito 
repellant. Id.; see also Florida v. Jardines, No. 11-
564, Amicus Brief of National Association of Crimi-
nal Defense Lawyers at 12-15. Dogs trained for 
methamphetamine alert by detecting chemicals in 
amphetamine, which is the active ingredient in 
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lawful drugs commonly used to treat Attention 
Deficit/Hyperactivity Disorder. Leslie A. Lunney, Has 
the Fourth Amendment Gone to the Dogs?: Unreason-
able Expansion of Canine Sniff Doctrine to Include 
Sniffs of the Home, 88 Or. L. Rev. 829, 874 n.214 
(2009).12 In at least one case, a dog trained to detect 
methamphetamine alerted to ephedrine, a legal 
precursor of methamphetamine sold over the counter 
in pharmacies. United States v. Patten, 183 F.3d 1190, 
1195 (10th Cir. 1999). 

 False alerts also come from handler errors. 
“Handler cues are conscious or unconscious signals 
given from the handler that can lead a detection dog 
to where the handler thinks drugs are located.” State 
v. Nguyen, 811 N.E.2d 1180, 1195 n.107 (Ohio Ct. 
App. 2004). Courts recognize that handlers may 
influence their dogs to alert in the absence of the 
signal odor. For instance, the District of Columbia 
Circuit noted that “less than scrupulously neutral 
procedures, which create at least the possibility of 
unconscious ‘cuing,’ may well jeopardize the reliabil-
ity of dog sniffs.” United States v. Trayer, 898 F.2d 
805, 809 (D.C. Cir. 1990). Recently, in State v. Foster, 
252 P.3d 292 (Or. 2011), the Oregon Supreme Court 
stated that the dog was tested in a manner that 
prevented handler cueing. 252 P.2d at 295. The issue 
of cueing has led Professor Myers to recommend that 

 
 12 For a more thorough discussion of the science underlying 
canine narcotics detection training and performance, see Amicus 
Brief of Fourth Amendment Scholars in Jardines, No. 11-564, at 
18-32. 
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dog sniffs be videotaped “to ensure that the result is 
reliable and not a reaction to cuing from a handler.” 
Richard E. Myers II, In the Wake of Caballes, Should 
We Let Sniffing Dogs Lie?, 20 Crim. Just. 4 (Winter 
2006), at 8-9, 13. 

 A recent University of California-Davis study 
involving 18 handler-dog teams deepens concern 
about cueing and misinterpretation. See Lisa Lit, et 
al., Handler beliefs affect scent detection dog out-
comes, Anim. Cogn. (2011) 14:387-394.13 All the teams 
were from law enforcement agencies and all were 
certified to detect narcotics, explosives, or both. 
Handlers were influenced to believe that scents were 
located at specific markers when, in fact, none of the 
locations had any of the scents that should have 
triggered a canine alert. Id. at 389. The researchers 
sought to determine whether the effects of human 
belief on the behavior of trained animals, known as 
the “Clever Hans” effect. Id. at 387-88. Many false 
alerts occurred, particularly to locations marked by 
human suggestion such as a paper marker than to 
locations with items such as a tennis ball or hidden 
sausage that increased dog interest. The authors 
attributed the results to either of two possible expla-
nations: handler belief that the scent was present 
cued the dogs to alert, or handlers called alerts at 
locations they believed contained the target scent. 

 
 13 Available at http://www.springerlink.com/content/j477277 
481125291/fulltext.pdf?MUD=MP. 
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Indeed, three handlers admitted they overly cued 
their dogs at marked locations. Id. at 392. 

 Handler misinterpretation of a dog’s signals has 
been identified as the source of “almost all erroneous 
alerts.” Bird, 85 Ky. L. J. at 422. In United States v. 
Outlaw, 134 F. Supp. 2d 807 (W.D. Tex. 2001), aff ’d, 
319 F.3d 701 (5th Cir. 2003), the court observed that 
“a canine alert is not always an objectively verifiable 
event. In some instances, an alert is simply an inter-
pretation of a change in the dog’s behavior by a 
human handler.” A possible example of misinterpreta-
tion is United States v. Heir, 107 F. Supp. 2d 1088 (D. 
Neb. 2000), in which the dog’s handler identified the 
alert as “subtle” and recognizable only to someone 
familiar with the dog. Defense experts saw no evi-
dence of an alert on the videotape. The court sup-
pressed the evidence seized in the search that 
followed the alert, concluding that “there must be an 
objectively observable ‘indication’ by the dog of the 
presence of drugs.” Id. at 1091. 

 
E. Field performance recordkeeping is stan-

dard for drug-detector dogs and is often 
considered by courts.  

 The dog in Doe v. Renfrow alerted to approxi-
mately 50 students, but only 17 students were found 
in possession of drugs and two were found in posses-
sion of drug paraphernalia. 475 F. Supp. at 1017. Of 
28 dog alerts during the roadblock in Merrett v. 
Moore, only one drug arrest resulted. 58 F.3d at 1547. 
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Had Aldo been the source of the alerts in those 
operations, the State would deem his questionable 
performance irrelevant to the reasonableness deter-
mination in this case. Its position is undermined by 
the pervasiveness of field performance record keeping 
in canine drug detection and the consideration al-
ready given field performance in case law.  

 Law enforcement agencies already generate, 
maintain, and disclose field performance data. Docu-
mentation of deployments, alerts, and the fruits, if 
any, of the ensuing searches is a matter of filling out 
a form, a process familiar to all government workers 
and especially law enforcement officers. See United 
States v. Prokupek, 2009 WL 2634446 (D. Neb. 2009), 
rev’d, 632 F.3d 460 (8th Cir. 2011) (noting that de-
ployment form is completed after each deployment of 
dog); United States v. Beltran-Palafox, 731 F. Supp. 
2d 1126, 1137 (D. Kan. 2010) (canine officer testified 
that he learned through a police dog association to 
keep records during testing and field work to docu-
ment when dog was deployed, “the circumstances and 
location of the search, how the canine behaved, and 
whether anything was found”); State v. Howard, 803 
N.W.2d 450, 465 (Neb. 2011) (officer testified that 
form indicating whether dog alerted and whether 
drugs were found is completed for every deployment); 
United States v. Gregory, 302 F.3d 805, 811 (8th Cir. 
2002) (handler kept records of performance of dog in 
on-going training and actual drug detection kept and 
regularly submitted records to state police).  
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 It is not surprising that law enforcement agen-
cies commonly make and keep these records, in that 
detector dog organizations call for field performance 
recordkeeping. SC8-5.1, Approved Guidelines for Sub-
stance Dogs: Narcotics, Scientific Working Group on 
Dog and Orthogonal Detector Guidelines (SWGDOG);14 
Draft Best Practice Guidelines for Detector Dog 
Teams, International Forensic Research Institute/ 
National Forensic Science Technology Center (IFRI/ 
NFSTC).15 One certification organization has ex-
plained that deployment records will reveal problems 
in performance that can be corrected. American Police 
Canine Association, Your Records Will Matter, http:// 
www.theapca.com/content.php?page=legal. Those who 
train and certify dogs for a living know that a dog’s 
reliability can change over time, making essential the 
regular monitoring and documentation of the dog’s 
field performance through deployment record keep-
ing.16 

 
 14 Available at http://www.swgdog.org. 
 15 Available at http://www2.fiu.edu/~ifri/detector%20dogs/ 
DRAFT%20Detector%20Dog%20Best%20Practices%205%2023% 
202003.pdf. 
 16 Commentators have long called for field performance 
record keeping. See Wayne R. LaFave, 1 Search and Seizure: A 
Treatise on the Fourth Amendment § 2.2(g), at 537 n.357 (4th ed. 
2004) (stating that “[o]nly after this information has been 
furnished is a magistrate justified in issuing a warrant”); Bird, 
supra, 85 Ky. L. J. at 425 (characterizing dog’s accuracy rate as 
an “easily obtained indicator of reliability” and data thereon as 
“readily presentable in the courtroom”); Myers, supra, 14 Geo. 
Mason L. Rev. at 33 (“At the very least, the courts should 

(Continued on following page) 
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 Because these records are widely available, 
courts already consider them. Perhaps one of the first 
to do so was the district court in United States v. 
Florez, 871 F. Supp. 1411 (D.N.M. 1994), which stated 
that where records are kept, including documentation 
of field alerts, “the dog’s reliability could be sufficient-
ly established through the records themselves or 
through the dog’s trainer who maintained the records.” 
Id. at 1424. Although they have not required evidence 
of field performance to establish drug-detector dog 
reliability, at least seven federal circuit courts have 
signaled willingness to factor field performance into 
the reliability determination. See United States v. 
Christian, 452 Fed. Appx. 283, 285 (4th Cir. 2011) 
(determination that currently certified detection dog 
that had at most 3 false alerts in 183 deployments 
during year not clearly erroneous); United States v. 
Stubblefield, 682 F.3d 502 (6th Cir. 2012) (probable 
cause finding based in part on discovery of drugs 90 
percent of the time certified dog alerted not clear 
error); United States v. Limares, 269 F.3d 794, 798 
(7th Cir. 2001) (omission of evidence that dog’s alerts 
to packages led to discovery of drugs 62 percent of  
the time and currency 31 percent of the time not fatal 
to warrant based on alert); United States v. Bowman, 

 
mandate the collection of data on the use of the dogs and their 
accuracy rates in the field”); Max A. Hanson, Comment, United 
States v. Solis, 13 San Diego L. Rev. 410, 416-17 (stating that 
probable cause based on dog’s alert depends on factors including 
“track record” up until search, with emphasis on false alerts or 
mistakes). 
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660 F.3d 338, 345 (8th Cir. 2011) (noting dog that was 
recertified annually and did not have “significant 
history of false alerts” presented no basis to conclude 
that dog was inherently unreliable and its alert did 
not provide probable cause to search car); United 
States v. Perez-Almonte, 2012 WL 2109397 (9th Cir. 
2012) (not clearly erroneous to find dog reliable when 
handler testified to its field performance, which 
included failure of only five percent of alerts to result 
in recovery of drugs); United Statues v. Ruiz, 664 F.3d 
833, 841 (10th Cir. 2012) (probable cause not under-
mined by state-certified dog’s 70 percent reliability 
rate in past ten drug sniffs); United States v. Smith, 
448 Fed. Appx. 936, 939 (11th Cir. 2011) (considering 
certified dog’s alleged 70 percent accuracy rate in the 
field in rejecting claim that trial court clearly erred in 
concluding that alert supplied probable cause for 
search of car).  

 The First Circuit, responding to a challenge to a 
search warrant based in part on the affidavit’s failure 
to disclose the dog’s success and error rate, recognized 
that “[t]he reasonableness of relying on the behavior 
of a police dog depends on what one knows about the 
dog and the person who handles it, . . . and the police 
can provide this sort of information in a readily 
available résumé of general certification standards 
and particular performance statistics, dog by dog, to 
be attached to a warrant application on a moment’s 
notice.” United States v. Grupee, 682 F.3d 143, 147 
(1st Cir. 2012). 
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 The Supreme Courts of Nebraska, Oregon, South 
Dakota, and Tennessee, in addition to Florida, have 
relied on field accuracy rates in assessing drug-sniff 
dog reliability. In 2000, the Supreme Court of Tennes-
see stated that “the trial court, in making the reliabil-
ity determination, may consider such factors as: the 
canine’s training and the canine’s ‘track record,’ with 
emphasis on the amount of false negatives and false 
positives the dog has furnished” and “should also 
consider the officer’s training and experience with 
this particular canine.” State v. England, 19 S.W.3d 
762, 768 (Tenn. 2000). Seven years later, the South 
Dakota Supreme Court concluded that “trial courts 
making drug dog reliability determinations may 
consider a variety of elements, including such mat-
ters as the dog’s training and certification, its suc-
cesses and failures in the field, and the experience 
and training of the officer handling the dog.” State v. 
Nguyen, 726 N.W.2d 871, 877 (S.D. 2007). 

 In 2011, the supreme courts of two states joined 
the Florida Supreme Court in recognizing the rele-
vance of field-performance evidence. Noting that 
many courts consider training and certification the 
only evidence relevant to a canine reliability deter-
mination, the Nebraska Supreme Court opted for a 
different rule better attuned to the “totality of the 
circumstances” standard for determining probable 
cause. State v. Howard, 803 N.W.2d 450, 465 (Neb. 
2011). It joined jurisdictions that “allow a defendant 
in at least some circumstances to introduce evidence 
of a drug detection dog’s search records and consider 
those records in the totality of the circumstances 
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when determining whether a canine alert, combined 
with reasonable suspicion factors, amounts to proba-
ble cause to search a vehicle.” The court found no 
error in a lower court determination that an alert was 
reliable on evidence including field performance 
records and testimony that the dog and handler had 
renewed their certification annually. Id. In two cases 
decided the same day, the Oregon Supreme Court 
relied in part on field performance records as evi-
dence supporting the reliability of one dog but ruled 
that field records failed to compensate for inadequate 
evidence of training and certification to establish a 
different dog’s reliability. See State v. Foster, 252 P.3d 
292, 301 (Or. 2011); State v. Helzer, 252 P.3d 288, 290-
91 (Or. 2011). 

 Even more recently, a Massachusetts trial court, 
relying in part on Harris, issued a detailed order 
finding a search warrant affidavit constitutionally 
deficient because “no records of reliability for the 
drug detection K-9 and his handler were provided by 
the police.” Com. v. Santiago, 2012 WL 2913495 
(Mass. Superior Ct. 2012) at *2. The court also con-
cluded that a statement “that that the dog is certified, 
by itself, does not demonstrate reliability or basis of 
knowledge.” Id. at 11. 

 These decisions belie the State’s contention that 
a probable cause determination that incorporates field-
performance evidence upends settled law throughout 
the nation. State Br. at 34. Instead, courts are moving 
toward greater recognition that field performance is 
material to the determination of sniff-dog reliability. 
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F. Lapsed certification or certification with a 
different handler increases the need for ev-
idence of accuracy in real-world settings.  

 The potential for cueing and handler misinter-
pretation is magnified where, as here, handler and 
dog were not certified together, and the dog’s certifi-
cation expired more than a year before the alert.  

 Team certification is essential to drug-detector 
dog reliability. “The relationship between a dog and 
its handler is the most important element in dog 
sniffing, providing unlimited opportunities for the 
handler to influence the dog’s behavior.” Katz and 
Golembiewski, 85 Neb. L. Rev. at 762. Communica-
tion between handler and dog has been identified as 
the primary issue in determining the credibility of a 
dog’s alert. United States v. Howard, 621 F.3d 433 
(6th Cir. 2010). 

[T]he dog and handler function as an inte-
gral team. The dog is the sensor, and the 
handler is the trainer and interpreter. The 
handler’s performance in both roles is insep-
arably intertwined with the dog’s overall 
reliability rate. . . . Each dog develops an in-
dividual pattern for communicating an alert, 
which must be interpreted by the handler, or 
another familiar with that dog. Otherwise, 
for example, a reaction to the odor of food, or 
another animal, might be mistaken for an 
“alert” to drug odors. . . . [T]he informant is 
the dog, not the handler. The handler merely 
interprets the dog’s actions. 
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United States v. Paulson, 2 M.J. 326, 330 (A.F.C.M.R. 
1976).  

 Guidelines for national and international certifi-
cation organizations require certification of dog and 
handler as a team. SWGDOG Guidelines, SC8 – 
Substance Detector Dogs (Narcotics Section);17 United 
States Police Canine Association, Inc., Rules and 
Regulations for Certification (2012), General Rules 
and Definitions Governing Certification of Detector 
Canines, Rule 4.L., at page 13;18 United States v. 
Howard, 621 F.3d 433, 454 (6th Cir. 2010) (reflecting 
certification by National Detector Dog Association, 
which requires dog and handler to be tested for 
renewed certification once every 12 months). Certifi-
cation guidelines for the program jointly adminis-
tered by the International Forensics Research 
Institute at Florida International University and the 
National Forensic Science Technology Center specify 
that “[c]ertification is for the handler and the dog as a 
team and if the dog changes handlers then a new 
certification is required.” IFRI/NFSTC Certification 
Guidelines.19 

 
 17 Available at http://www.swgdog.org. 
 18 Available at http://www.uspcak9.com/certification/USPCA 
Rulebook2012.pdf. 
 19 Available at http://www2.fiu.edu/~ifri/detector%20dogs/ 
K9%20Certification%20IFRI%20NFSTC%206%202003.pdf. The 
IFRI/NFSTC Certification Guidelines specify that the goal of the 
program, in part, “is to continue to advance scientifically sound 
detection K-9 validation programs which are internationally 

(Continued on following page) 
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 In this case, Aldo was certified in February 2004 
as part of a team with Seminole County Deputy 
Morris. JA 103. This was not the same team that 
encountered Harris in June 2006 or two months later. 
In the interim, Aldo had been acquired by Liberty 
County Officer Wheetley, but the two were not recer-
tified as a team. 

 If they existed, state standards compelling annu-
al recertification and requiring team certification 
might have dissuaded the State from relying on an 
alert by the Aldo/Wheetley team for probable cause 
until and unless the team met those standards. As 
Wheetley explained during the suppression hearing, 
Florida has no certification standard for narcotics 
detections dogs. JA 71. Florida certifies canine teams, 
but only for patrol duties and not drug detection. Fla. 
Admin. Code 11B-27.013. Few states certify drug 
detection dog teams. South Dakota and Oklahoma 
are two that do. Like certification organizations, both 
states certify dog and handler as a team, and certifi-
cations in each state expire after a year. S.D. Codified 
Laws § 23-3-35.4 (2012); Okl. Stat. tit. 70, § 3311 
(2012).20 

 
recognized.” According to IFRI/NFSTC, “Annually, more than 
100 detection teams from dozens of different agencies across the 
State of Florida including all of the [Florida Highway Patrol’s] 
narcotic and explosive detection teams have been certified 
through this program.” 
 20 Effective July 1, 2012, Illinois law requires that all police 
dogs used by state and local law enforcement agencies for drug 

(Continued on following page) 
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 Nor do state standards exist in Florida for the 
manner in which drug-detector dogs are trained, 
increasing the uncertainty for courts and defendants. 
“If defined standards existed, they would provide a 
framework upon which the defendant could challenge 
whether or not the particular detector dog and han-
dler team complied with established procedures and 
requirements.” Dave Hunter, Common Scents: Estab-
lishing A Presumption of Reliability for Detector Dog 
Teams Used in Airports in Light of the Current Ter-
rorist Threat, 28 U. Dayton L. Rev. 89, 98-99 (2002).  

 Annual recertification is also basic to the reliabil-
ity of the team. Some jurisdictions have treated 
current certification as a bare minimum. See Wood, 
915 F. Supp. at 1126 (“Both Tenth Circuit and Fifth 
Circuit precedent recognize that a probable cause 
showing must at a minimum prove that the dog is 
trained and currently certified.”); but see United 
States v. Ludwig, 641 F.3d 1243, 1251 n.3 (10th Cir. 
2011) (stating that uncertified dog’s reliability could, 
“in theory at least,” be established by its training 

 
enforcement meet minimum certification requirements set by 
the Illinois Law Enforcement Training and Standards Board. 50 
Ill. Comp. Stat. 705/10.12 (2012). The Board adopted slightly 
modified best practice guidelines of SWGDOG, which certifies 
handler and dog as a team, and specifies that agencies must 
have dogs recertified within 12 months of the initial training 
and certification compliance letter. Implementation of Narcotic 
Detection Canine Minimum Certification Requirements, http:// 
www.ptb.state.il.us/pdf/Canine/ImplementationofNarcoticDetection 
Canine2012.pdf. 
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history and record for reliability). A dog’s reliability 
can change over the course of its eight- to nine-year 
career. Bird, supra, 85 Ky. L. J. at 415. The im-
portance of field performance record keeping grows in 
proportion to the passage of time since certification. 
See United States v. Kennedy, 131 F.3d 1371, 1375 
(10th Cir. 1997) (“Accurate record keeping is essential 
to ensure the dog’s reliability until the dog is recerti-
fied.”).  

 To reiterate, Aldo’s certification with Deputy 
Morris expired in February 2005. Officer Wheetley 
searched Harris’ truck based on his perception that 
Aldo alerted to the door handle in June 2006. The 
long-expired certification with a different handler 
detracted from probable cause to search Harris’ truck. 
Compare People v. Stillwell, 129 Cal. Rptr. 3d 233, 
235 (Cal. Ct. App. 2011) (noting, in rejecting chal-
lenge to probable cause based on dog alert, that dog 
was up to date on his certifications, that handler was 
trained and certified to handle dog, and that handler 
kept performance records).  

 
G. A “totality of the circumstances” approach 

to canine sniff reliability does not substan-
tially burden the courts or the government.  

 The prediction that the Florida Supreme Court 
decision will lead to time-consuming and costly 
suppression hearings is insupportable. State Br. at 
25, U.S. Br. at 25-26. Amicus cites United States v.  
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Robinson, 390 F.3d 853 (6th Cir. 2004), which used 
the term “mini trials.” To some extent, all suppression 
hearings resemble short trials. Witnesses are ques-
tioned, evidence introduced, arguments made. The 
State must mean something more. The trial and 
appellate courts in Robinson considered evidence that 
both the dogs and handlers were certified at the time 
they were used, as well as performance statistics and 
other documentation. Id. at 874. The appellate court 
used the term “mini trial” in rejecting the defense 
request for a broader inquiry into the validity of a 
search warrant resting in part on the dog alerts:  

We will not disturb these factual findings on 
the basis of mere suggestions that the train-
ing of drug detection dogs could be refined in 
various ways to improve the reliability of 
positive alerts. Indeed, it would be particu-
larly inappropriate to insist that a mini-trial 
be held on a drug dog’s training and perfor-
mance before a law enforcement officer could 
cite a positive alert as a basis for obtaining a 
warrant. Even if such a hearing might raise 
some doubt about the reliability of a particu-
lar alert, an officer surely is entitled to rely 
in good faith upon the existence of probable 
cause as determined by a neutral magistrate, 
so long as the dog in question has been gen-
erally certified as a drug detection dog.  

390 F.3d at 874-75 (internal citation omitted). The 
search in this case was without a warrant. 
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 Here the Florida Supreme Court called on the 
State to explain “the meaning of the particular train-
ing and certification.” 71 So. 3d at 759. The court 
observed that the weekly training records introduced 
by the State “reveal that on a performance level of 
either satisfactory or unsatisfactory, Aldo performed 
satisfactory[il]y 100% of the time,” but that “Officer 
Wheetley did not explain whether a satisfactory 
performance includes any alerts to vehicles where 
drugs were not placed.” Id. at 760. The court did not 
open the door to suggestions for inquiry into possible 
training refinements as sought by the defendant in 
Robinson. 

 Further, the need for an explanation of the 
meaning of certification in this case stems from the 
absence of state standards for drug-detector dog/ 
handler teams and the State’s failure to produce any 
evidence on the standards that resulted in Aldo’s 
February 2004 certification with Deputy Morris. 
Standards for certification by a number of organiza-
tions operating in the United States are easily ob-
tained. See, e.g., International Police Working Dog 
Association Certification Rules, Narcotics Detection;21 
National Narcotic Dog Detector Association – Narcot-
ic Detection Standards;22 United States Police Canine 

 
 21 Available at http://www.ipwda.org/narcotics.php. 
 22 Available at http://www.nndda.org/official-docs/doc_view/ 
2-narcotics-detection-standard?tmpl=component&format=raw. 
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Association, Certification Rules and Regulations.23 
Because he did not participate in the 2004 “Drug 
Beat” testing, Officer Wheetley could not explain the 
criteria for Aldo’s certification. JA 53-55, 70-71. 

 The State wrongly asserts that the Florida 
Supreme Court required the State to introduce evi-
dence of the dog’s alert to residual odors. State Br. at 
25. The court merely gave the State “the opportunity 
to present evidence explaining the significance of any 
unverified alerts, as well as the dog’s ability to detect 
or distinguish residual odors.” 71 So.3d at 771. In 
sum, to satisfy the totality-of-the-circumstances test, 
the evidence produced at the suppression hearing 
need not go beyond information on success and fail-
ures in training, including false alerts; current certi-
fication status, including the standards for 
certification; and field performance records, with an 
option for the State to explain unverified alerts as 
residual-odor alerts.  

 Providing this documentation could well lead to 
fewer suppression hearings. Defendants will be 
unlikely to seek suppression of evidence seized in a 
search following a dog alert if they receive information 
on the dog’s success rate in training, the criteria used 
for certification, and field performance records which 
demonstrate that the dog is reliable.  

 
 23 Available at http://www.uspcak9.com/certification/USPCA 
Rulebook2012.pdf. 



51 

 Further, a dog alert that is too unreliable on its 
own to justify a search can be combined with other 
evidence to create probable cause. See State v. How-
ard, 24 P.3d 44, 48 (Idaho 2001) (although affidavit 
did not establish dog’s reliability, other facts in affi-
davit were sufficient to allow consideration of dog’s 
alert as factor in determining probable cause). Weak 
reliability makes the probative value of the alert 
proportionately weak. See, e.g., United States v. 
$67,220.00 in U.S. Currency, 957 F.2d 280, 285-86 
(6th Cir. 1992) (discounting probative value of dog 
alert because government’s evidence on reliability 
and on existence of alert were weak). An alert by an 
unreliable dog is merely “another element to be 
considered” under the Gates test, comparable to a 
dog’s failure to alert. See United States v. Jodoin, 672 
F.2d 232, 234-36 (1st Cir. 1982). 

 Finally, in jurisdictions that now require nothing 
more than evidence of training or certification to 
establish that a drug-detector dog is reliable, police 
agencies that relied on controlling precedent need not 
suffer suppression if this Court authorizes a broader 
inquiry. “Evidence obtained during a search conduct-
ed in reasonable reliance on binding precedent is not 
subject to the exclusionary rule.” Davis v. United 
States, 131 S. Ct. 2419, 2429 (2011).24 

 
 24 Florida had no binding precedent at the time of the 
search in this case. Two of the five appellate districts required 
the state to present field performance records. Matheson v. 
State, 870 So 2d 8 (Fla. 2d DCA 2003); State v. Foster, 390 So. 2d 

(Continued on following page) 
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H. Requiring the State to produce field per-
formance records is logical, reasonable, 
and workable.  

 Law enforcement agencies own, train, and deploy 
the drug-detector dogs whose alerts they use to justify 
warrantless searches and trigger criminal prosecu-
tions. The agency responsible for the care and use of 
the dog, and the government served by that agency, 
are the only entities capable of generating and main-
taining deployment records. As stated in Cooper v. 
Oklahoma, 517 U.S. 348 (1996), in which the Court 
ruled unconstitutional a statute presuming a defend-
ant competent for trial unless he proves incompe-
tence, “the difficulty of ascertaining where the truth 
lies may make it appropriate to place the burden of 
proof on the proponent of an issue.” Id. at 366; cf. 
Concrete Pipe & Products of California, Inc. v. Constr. 
Laborers Pension Trust for S. California, 508 U.S. 
602, 626 (1993) (finding under the common law that 
where a party is more likely to have information on 
facts about its withdrawal from a pension plan, it is 
“entirely sensible” to burden that party with the 
obligation to demonstrate that facts amounting to a 
withdrawal did not occur as alleged).  

 
469 (Fla. 3d DCA 1980). Two others allowed the defense to 
present field performance evidence to rebut a showing of relia-
bility from other evidence. State v. Laveroni, 910 So. 2d 333 (Fla. 
4th DCA 2005); State v. Coleman, 911 So 2d 259 (Fla. 5th DCA 
2005). The issue had not been addressed in the First District, 
where this case arose. 
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 Not only is the government the only party to a 
criminal prosecution that can generate and maintain 
the documentation of its use of detector dogs; it is also 
“has the burden of proving the lawfulness of the 
search.” United States v. Maple, 348 F.3d 260, 262 
(D.C. Cir. 2003), citing Mincey v. Arizona, 437 U.S. 
385, 390-91 (1978). Florida follows the federal courts 
and most states in assigning the burden of proving a 
valid warrantless search to the prosecution when a 
timely objection is raised. Harris, 71 So. 3d at 766; 
LaFave, 6 Search and Seizure § 11.2(b), at 42 (4th ed. 
2004). If, as has been demonstrated, field perfor-
mance records are relevant evidence that courts 
consider in making probable-cause determinations, 
the only workable system for ensuring access to these 
records is to make their presentation part of the 
state’s burden of proof. 

 Several courts have concluded that the prosecu-
tion can make a prima facie showing of reliability by 
introducing evidence that the dog was trained and 
certified, which the defense is free to rebut with a poor 
performance history. See, e.g., United States v. Wood, 
915 F. Supp. 1126, 1134-35 (D. Kan. 1996), rev’d on 
other grounds, 106 F.3d 942 (10th Cir. 1997); Dawson v. 
State, 518 S.E.2d 477, 480 (1999).25 This apportionment  
 

 
 25 This was the approach in two Florida appellate decisions 
disapproved in Harris because they did not make presentation of 
evidence of field-performance part of the state’s burden. See 

(Continued on following page) 
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of the burden rests on an assumption that field-
performance records are available to the defense. 
However, the court in Wood ruled that the defense 
has no right to obtain performance records absent 
circumstances “requiring a more detailed inquiry” 
than can be provided by records of training and 
certification. 915 F. Supp. at 1136-37; see also State v. 
Nguyen, 811 N.E.2d 1180, 1194 (Ohio Ct. App. 2004) 
(reversing trial court order requiring state to produce 
“real-world reports” for narcotics detection dog), but 
see United States v. McGlothlen, 2008 WL 4533971 
(D. Neb. 2008) (granting discovery of canine deploy-
ment forms). Likewise, the federal circuit courts that 
have addressed the issue have declined to require 
discovery of performance records if the state shows 
that the dog was trained and currently certified. See 
United States v. Cedano-Arellano, 332 F.3d 568, 570 
(9th Cir. 2003); United States v. Gonzalez-Acosta, 989 
F.2d 384, 389 (10th Cir. 1993). This case demon-
strates that without an affirmative obligation to 
present performance history upon a timely request, 
the State may opt not to generate or maintain the 
records.  

 The Florida Supreme Court’s rule in this case 
works. Lower courts applying Harris have looked to 
the reviewing magistrate’s ability to evaluate the 
dog’s performance history without focusing on which 
party presented the evidence. Blalock v. State, 37 Fla. 

 
State v. Laveroni, 910 So. 2d 333, 335 (Fla. 4th DCA 2005); 
Coleman, 911 So. 2d 255, 261 (Fla. 5th DCA 2005). 
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L. Weekly D1719 (Fla. 1st DCA July 19, 2012); Joe v. 
State, 73 So. 3d 791, 793 (Fla. 5th DCA 2011), rev. 
denied, 2012 WL 1997091 (Fla. May 31, 2012).26 In 
another case, the state presented field performance 
records showing that 14 alerts yielded contraband in 
only 4 instances, which the court ruled insufficient to 
establish the dog’s reliability, even when some of the 
unverified alerts were attributed to residual odors. 
Wiggs v. State, 72 So. 3d 154, 159-60 (Fla. 2d DCA 
2011).  

 A concurring judge shared four concerns in 
Wiggs. First, he believed the Florida Supreme Court 
decision in this case would not allow a court to com-
bine an alert by a dog with a poor performance record 
with other facts to find probable cause. Id. at 160 
(Altenbernd, J., concurring specially). The Florida 
Supreme Court did not so state in this case, and its 
decision does not foreclose probable cause when an 
alert by an unreliable dog is combined with other 
evidence. Second, the concurring judge in Wiggs 
cautioned that if dogs cannot be trained to distin-
guish between “residual drugs” and “larger quanti-
ties,” “it seems we will need to abandon dogs as a 
method of obtaining probable cause for that drug.” 
Precedent cited and approved below suggests that 

 
 26 The alerts and searches in Blalock and Joe occurred 
before the Florida Supreme Court’s April 21, 2011, decision in 
Harris. Although not then required by the law of the appellate 
districts in which the cases arose, in each case the state kept 
and disclosed field performance records. 
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such training is feasible. Matheson, 870 So. 2d at 14, 
quoting Bird, supra, 85, Ky. L.J. at 410-11. However, 
even if the state establishes that a dog could not be 
trained or was not trained to disregard residual 
odors, the trial court can opt to exclude a proven 
residual-odor alert from the reliability determination, 
as either a hit or a miss. The handler in this case 
kept no field performance records showing alerts that 
did not yield contraband, leaving only evidence of two 
residual odor alerts: the one resulting in Harris’ 
conviction and another several months later that 
yielded no evidence of drug activity whatsoever. 71 
So. 3d at 774. 

 Third, the Wiggs concurrence laments using the 
exclusionary rule to enforce best practices rather 
than a minimum standard. Wiggs, 72 So. 3d at 161. 
However, as demonstrated above, keeping perfor-
mance logs is standard for many law enforcement 
agencies and certification organizations. Because no 
performance records were available here, this case 
does not create an opportunity to establish a mini-
mum level of field proficiency. The bearing of field 
performance on probable cause will continue to 
develop in precedent. Further, dogs are certified 
based on proficiency numbers. That field proficiency 
is also quantifiable does not justify its exclusion from 
the circumstances contributing to a probable-cause 
determination. 

 Finally, the concurring judge in Wiggs expressed 
the hope that if the dog in this case “were sniffing for 
explosives at the entrance to an international airport, 
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he would surely hope that a 36 percent accuracy rate 
would support a search.” 71 So. 3d at 161. Presuma-
bly it would. As Justice Ginsburg has cautioned, the 
“special needs” doctrine may yield a different stan-
dard when public safety is at issue. See City of Indi-
anapolis v. Edmond, 531 U.S. 32, 41-42 (2000) (use of 
highway checkpoint designed to uncover evidence of 
“ordinary criminal wrongdoing” in the form of narcotics 
possession contravenes Fourth Amendment); Caballes, 
543 U.S. 405, 423-25 (Ginsburg, J., dissenting) (em-
phasizing that dog sniff for explosives is “an entirely 
different matter” from a sniff for drugs, and would 
likely be justified under the special needs doctrine). 

 Despite these concerns, the concurring judge in 
Wiggs acknowledged that “the logic of Harris and this 
court’s earlier decision in Matheson (approved in 
Harris) cannot be denied.” Id. at 161. 

 
I. The facts known to the officer did not 

reasonably justify a belief that drugs or 
other evidence of criminal activity would 
be found in the truck after the dog alerted 
to the driver’s door handle.  

 Several holes in the State’s case for reliability of 
the Aldo/Wheetley team left the evidence insufficient 
to establish probable cause from the alert to Harris’ 
truck. First, there was no evidence whether Aldo’s 
January 2004 training simulated different environ-
ments and distractions and whether the trainer knew 
where drugs were hidden. Second, the State presented 



58 

no evidence on the testing criteria for the February 
2004 Drug Beat certification. Third, there was no 
testimony whether Aldo’s weekly training with 
Wheetley included any false alerts. Fourth, the State 
presented no evidence of field performance records or 
testimony on unverified alerts in the field. Fifth, the 
State failed to explain why a residual-odor alert to 
the door handle created probable cause to believe 
drugs were in the vehicle. This is crucial because any 
drug user desperate for money or sellable items can 
rapidly check for unlocked vehicles parked at malls, 
shopping centers, driveways, or the street. Finally, 
Harris’ expired tag, open beer can, shaking, rapid 
breathing, and inability to sit still failed to add ap-
preciably to suspicion of criminal activity involving 
drugs.  

 The State and its amici would pare from the 
reliability analysis all but the evidence in its favor. 
State Br. at 16; Va. Br. at 6; U.S. Br. at 10; USPCA Br. 
at 4. In its formulation of the Question Presented, the 
United States would go further and limit the criterion 
to a single question: was the dog a “trained drug-
detection dog.” U.S. Br. at (1). This replaces the 
totality-of-the-circumstances test with a label. 

 Their approach has the benefit of creating a 
bright line, but it is a line that erases the Fourth 
Amendment requirement of probable cause based on 
the totality of the circumstances on a case-by-case 
basis. This Court, recognizing the “ ‘endless variation 
in the facts and circumstances’ implicating the 
Fourth Amendment,” has “consistently eschewed 
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bright-line rules” and “disavowed any ‘litmus-paper 
test,’ or a single ‘sentence or . . . paragraph . . . rule.’ ” 
Ohio v. Robinette, 519 U.S. 33, 39 (1996) (quoting 
Florida v. Royer, 460 U.S. 491 (1983)). This Court 
recognized in Gates that rigid rules – such as limiting 
the inquiry into the reliability of a dog that has 
alerted to a vehicle to evidence of training and certifi-
cation – are anathema to the case-by-case determina-
tion of probable cause.  

 Further, the costs of reliance on inaccurate drug-
detector dogs are high: time-consuming searches of 
the vehicles of innocent motorists, and diversion of 
law enforcement resources into fruitless pursuits. As 
shown above, even a highly accurate dog will prompt 
searches of many innocent persons in addition to 
those who possess drugs. The Petitioner’s bright line 
comes at too high a cost.  

 The decision below draws the correct balance 
between law enforcement interests and the Fourth 
Amendment protection against unreasonable search-
es and seizures, one which uses the exclusionary rule 
to limit intrusions into reasonable expectations of 
privacy while preserving the use of demonstrably 
reliable dogs in drug interdiction.  

---------------------------------  --------------------------------- 
   



60 

CONCLUSION 

 Under this Court’s precedents, a motorist may be 
stopped for any moving violation and a drug-detector 
dog may be deployed around the vehicle. If the dog 
alerts, the officer may search the vehicle for drugs – if 
the dog is reliable. The State wishes to create a bright 
line that does not consider the totality of the circum-
stances. Evidence that a dog has been trained, cur-
rently certified, or both can go part of the way toward 
demonstrating that probable cause exists, making the 
search reasonable. However, even with some training, 
dogs sometimes alert where no drugs are found, 
whether because of residual odors, scent confusion, or 
handler error. The consequences of a false alert are a 
substantial and sometimes humiliating invasion of a 
motorist’s privacy. Therefore, courts assessing wheth-
er the totality of the circumstances creates probable 
cause for a warrantless vehicle search based on a 
canine alert must be allowed to learn the dog’s track 
record, if any, in comparable situations. The Florida 
Supreme Court is one of several courts that has so 
held. Lower courts applying the decision have found 
it workable, and many police agencies already gener-
ate and maintain the records. 

 Respondent requests that this Court affirm the 
Florida Supreme Court decision requiring field per-
formance evidence in addition to other indicia of 
reliability and reversing the denial of suppression in 
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this case on facts that include the absence of evidence 
of the dog’s record of unverified field alerts. 
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