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I. THE QUESTION PRESENTED IS 
WHETHER THE CSRA REPEALED THE 
SUBJECT MATTER JURISDICTION THAT 
DISTRICT COURTS HAD PRIOR TO 1978 

 District court jurisdiction over the discrimination 
claims of federal workers is created by three statutes 
enacted prior to the CSRA, not by the CSRA itself. 
Section 1331 of 28 U.S.C. provides that “[t]he district 
courts shall have original jurisdiction of all civil 
actions arising under the ... laws ... of the United 
States.” A claim that federal officials violated Title 
VII or the ADEA easily fits within the terms of sec-
tion 1331. Section 1343(a)(4) provides that 

[t]he district courts shall have original juris-
diction of any civil action authorized by law 
to be commenced by any person ... [t]o recov-
er damages or to secure equitable or other 
relief under any Act of Congress providing 
for the protection of civil rights....  

Section 706(f)(3) of Title VII states that “[e]ach Unit-
ed States district court ... shall have jurisdiction of 
actions brought under this subchapter,” 42 U.S.C. 
§ 2000e-5(f)(3); section 706(f)(3) is a “jurisdiction-
granting section.” Reed Elsevier, Inc. v. Muchnick, 130 
S.Ct. 1237, 1244 (2010).1 Each of these provisions 
provides subject matter jurisdiction over a statutory 

 
 1 Section 717(d) of Title VII provides, with regard to Title 
VII claims by federal workers, that “[t]he provisions of section 
706(f) ... shall govern civil actions brought hereunder.” 42 U.S.C. 
§ 2000e-16(d). 
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employment discrimination claim, or in the case of 
section 706(f)(3) a claim asserting discrimination in 
violation of Title VII, unless the CSRA repealed those 
pre-existing jurisdictional grants. (Pet’r Br. 29 n.45).  

 The Secretary insists that the actual question 
presented by this case is limited to whether the CSRA 
itself “grant[s],”2 “give[s],”3 “extend[s],”4 or is the 
“source”5 and “basis”6 of district court subject matter 
jurisdiction, at least in cases in which a plaintiff had 
sought review in the MSPB. The Secretary suggests 
that this Court should decide only whether the CSRA 
creates district court jurisdiction over mixed cases 
such as Kloeckner’s, and ought to leave for another 
day the issue of whether the CSRA has repealed the 
pre-existing subject matter jurisdiction of district 
courts. (R.Br. 17-18, 39, 44-46).  

 But the CSRA itself does not grant to district 
courts subject matter jurisdiction over any cases at 
all, even over the mixed-case discrimination actions 
that the government readily acknowledges could – 
indeed, could only – be heard in district court. Nei-
ther section 7702 nor section 7703 of 5 U.S.C. contains 
any mention of district courts or uses the term “juris-
diction.” The only court mentioned in either provision 

 
 2 R.Br. 15, 25, 26, 39. 
 3 R.Br. 18. 
 4 R.Br. 45. 
 5 R.Br. 45. 
 6 R.Br. 39. 
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is the Court of Appeals for the Federal Circuit. There 
is a dispute as to whether the CSRA affects the 
jurisdiction of the district courts, but only because the 
CSRA, in conjunction with the Federal Courts Im-
provement Act, limits district court jurisdiction. 
Jurisdiction over mixed cases is “governed by the 
CSRA” (R.Br. 45) in the sense that the existence of 
jurisdiction turns on whether the CSRA repealed the 
jurisdictional grants in sections 1331, 1343(a)(4) and 
706(f)(3), but that is quite different from the Secre-
tary’s assertion that the CSRA created jurisdiction 
over those cases. 

 Section 1295(a)(9) of 28 U.S.C. provides that the 
Federal Circuit has “exclusive jurisdiction” over 
appeals from “final order[s] or final decision[s] of the 
[MSPB], pursuant to section [ ]7703(b)(1) ... of title 5.” 
Section 7703(b)(1) thus limits the reach of section 
1295(a)(9), because the latter applies only to appeals 
“pursuant to” section 7703(b)(1). Section 7703(b)(1) in 
turn is limited by section 7703(b)(2); section 
7703(b)(1) applies “[e]xcept as provided in [section 
7703(b)(2).]” Thus the cases that section 7703(b)(2) 
states are to be “filed under” the listed employment 
statutes – in district court – are ipso facto outside the 
scope of section 7703(b)(1), and thus outside the 
exclusive jurisdiction of the Federal Circuit under 
section 1295(a)(9). The section 7703(b)(2) provision 
that mixed cases shall be “filed under” specified 
employment statutes preserves that district court 
jurisdiction because “[e]ach of the cross-referenced 
employment laws authorizes an action in federal 
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district court.” Elgin v. Dep’t of the Treasury, 132 S.Ct. 
2126, 2134 (2012). 

 The Secretary asserts that Kloeckner “relied 
below on the CSRA as the source of the district court’s 
jurisdiction.” (R.Br. 45). That is incorrect. The Secre-
tary’s brief cites page 64 of the Joint Appendix, which 
sets forth part of the original complaint. But the 
portion of the complaint at page 64 is simply the 
procedural history of the case. The “Jurisdiction” 
section of the complaint is actually on page 62 of the 
Joint Appendix; it asserts that the district court “has 
jurisdiction under 28 U.S.C. § 1331 ... , under 28 
U.S.C. § 1343(a)(4) ... and under 42 U.S.C. § 2000e-
5(f)(3),” and does not state that jurisdiction is created 
by the CSRA. The Secretary also cites page 11 of 
Kloeckner’s brief in the court of appeals, but this page 
merely summarizes the holding of the district court. 
The “Jurisdictional Statement” in that brief states 
that “[t]he district court had original jurisdiction over 
this civil action, pursuant to 28 U.S.C. § 1331,” and 
because “Title VII ... provide[s] a right to challenge 
discrimination in federal employment by way of a 
civil action in a United States District Court.” (Pet’r 
C.A. Br. 1).  

 The Secretary asserts that “Title VII ... do[es] not 
give district courts jurisdiction to review MSPB 
decisions.” (R.Br. 18; see id. at 30-31, 45). The exist-
ence of subject matter jurisdiction under section 
706(f)(3), however, does not turn on whether a claim 
was appealed to the MSPB. The terms of section 
706(f)(3) provide subject matter jurisdiction over any 
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action “brought under [Title VII].” That requirement 
is assuredly met here. The complaint included nine 
specific references to Title VII,7 and it is Title VII that 
contains the prohibition against gender-based dis-
crimination which petitioner seeks to enforce. The 
grant of jurisdiction in section 706(f)(3) is not affected 
by whether or not a plaintiff pursued an appeal to the 
MSPB or by how the Board resolved any such appeal. 

 
II. NEITHER THE CSRA NOR THE FEDER-

AL COURTS IMPROVEMENT ACT RE-
PEALED THE DISTRICT COURTS’ 
JURISDICTION OVER MIXED CASES 

A. The First Sentence of Section 
7703(b)(2) Expressly Protects District 
Court Jurisdiction Over Mixed Cases 

 In holding that district courts lack jurisdiction 
over mixed cases such as Kloeckner’s, the court of 
appeals below relied on the first sentence of section 
7703(b)(2). (Pet. App. 5a-9a). That sentence, which 
delineates the cases that fall outside the Federal 
Circuit’s exclusive jurisdiction, provides that “[c]ases 
of discrimination subject to the provisions of section 
7702 of this title shall [instead] be filed under [Title 
VII and the ADEA].” The Eighth Circuit reasoned, 
following the Federal Circuit in Ballentine v. MSPB, 
738 F.2d 1244, 1246-47 (Fed. Cir. 1984), that if the 
MSPB has not reached the merits of a mixed case 

 
 7 E.g., J.App. 61, 65, 66, 69-70.  
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appeal, a subsequent lawsuit does not present a 
“case[ ]  of discrimination.” (Pet. App. 6a).  

 In our opening brief we argued that all mixed 
cases in which the complainant alleged a violation of 
Title VII or the ADEA are “cases of discrimination 
subject to the provisions of section 7702,” and thus 
within the scope of this first sentence of section 
7703(b)(2), regardless of the basis on which the MSPB 
decided an appeal. (Pet’r Br. 30-36). In Elgin v. Dep’t 
of the Treasury, this Court recently observed that the 
first sentence of section 7703(b)(2) indeed applies to 
all cases in which a claimant alleges discrimination 
violating one of the referenced statutes. 

When a covered employee “alleges that a ba-
sis for the action was discrimination” prohib-
ited by enumerated federal employment 
laws, 5 U.S.C. § 7702(a)(1)(B), the CSRA al-
lows the employee to obtain judicial review of 
an unfavorable MSPB decision by filing a 
civil action as provided by the applicable em-
ployment law ... [e]ach of [which] authorizes 
an action in federal district court.  

132 S.Ct. at 2134.  

 The Secretary does not argue that “cases of 
discrimination” in section 7703(b)(2) excludes some 
mixed cases. To the contrary, the Secretary now 
agrees that 
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[a] case qualifies as a “[c]ase[ ]  of discrimina-
tion subject to the provisions of section 7702” 
when an employee has both “been affected by 
an action which [she] may appeal” to the 
MSPB and “alleges that a basis for the ac-
tion was discrimination” prohibited under a 
federal antidiscrimination statute such as 
Title VII. 5 U.S.C. 7702(a)(1)(A)-(B). 

(R.Br. 21 (emphasis and alterations in original); see 
id. at 15, 26). The first sentence of section 7703(b)(2) 
clearly preserves district court subject matter juris-
diction over mixed cases. 

 
B. The Existence of A “Judicially Re-

viewable Action” Is Not A Jurisdic-
tional Requirement 

 The Secretary asserts that the second sentence of 
section 7703(b)(2) limits the subject matter jurisdic-
tion of the district courts. That sentence provides that 
“[n]otwithstanding any other provision of law, any 
such case filed under any such section [of the relevant 
anti-discrimination statute] must be filed within 30 
days after the date the individual filing the case 
received notice of the judicially reviewable action 
under such section 7702.” This sentence, the Secre-
tary contends, means that in the absence of a “judi-
cially reviewable action” a lawsuit would be excluded 
from the scope of the first sentence of section 
7703(b)(2), and thus (by operation of section 
7703(b)(1) and 1295(a)(9)) would fall within the 
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exclusive jurisdiction of the Federal Circuit. (R.Br. 7, 
15, 20, 26). 

 The second sentence of section 7703(b)(2), how-
ever, is not jurisdictional; it clearly does not “speak in 
jurisdictional terms or refer in any way to the juris-
diction of the district courts.” Arbaugh v. Y & H 
Corp., 546 U.S. 500, 515 (2006); see Stern v. Mar-
shall, 131 S.Ct. 2594, 2607 (2011) (“[W]e are not 
inclined to interpret statutes as creating a jurisdic-
tional bar when they are not framed as such.”). That 
sentence does not address where an action may be 
filed (i.e., in district court or in the Federal Circuit), 
but instead concerns when an action must be com-
menced. The operative requirement is about timing: 
“within 30 days.” The second sentence of section 
7703(b)(2) thus is not a reference to or a repeal of 
subject matter jurisdiction; rather, it is a statute of 
limitations. See Eberhart v. United States, 546 U.S. 
12 (2005) (per curiam); Kontrick v. Ryan, 540 U.S. 443 
(2004). “Among the types of rules that should not be 
described as jurisdictional are what we have called 
‘claim-processing rules.’ ... Filing deadlines ... are 
quintessential claim-processing rules.” Henderson v. 
Shinseki, 131 S.Ct. 1197, 1203 (2011). The 30-day 
filing rule itself is not jurisdictional; it manifestly 
lacks the requisite “clear” (or, indeed, any) indication 
of congressional intent to impose a jurisdictional 
requirement. Id.; see Arbaugh, 546 U.S. at 515-16. If 
the 30-day filing rule itself is not jurisdictional, 
surely the mere inclusion of a reference to a judicially 
reviewable action could not be jurisdictional either. 
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 The fact that this case falls within the pre-CSRA 
jurisdictional grants in sections 1331, 1343(a)(4) and 
706(f)(3) weighs heavily against the Secretary’s 
contention, because it would require this Court to 
conclude that the second sentence in section 
7703(b)(2) had repealed by mere implication those 
three pre-existing jurisdictional provisions. For more 
than a century this Court has refused to permit such 
express jurisdictional provisions to be repealed by 
implication. 

When there are statutes clearly defining the 
jurisdiction of the courts, the force and effect 
of such provisions should not be disturbed by 
a mere implication flowing from subsequent 
legislation. In other words, where congress 
has expressly legislated in respect to a given 
matter, that express legislation must control, 
in the absence of subsequent legislation 
equally express, and is not overthrown by 
any mere inferences or implications to be 
found in such subsequent legislation. 

Rosencrans v. United States, 165 U.S. 257, 262 (1897). 
“Repeals by implication are not favored, and the 
general grant of jurisdiction to the district courts ... 
should not in any case be transferred exclusively to 
the circuit courts by words of doubtful import.” Lees v. 
United States, 150 U.S. 476, 479 (1893); see INS v. St. 
Cyr, 533 U.S. 289, 299 (2001).  

 There are, to be sure, circumstances in which the 
existence of a judicially reviewable action is a prereq-
uisite to an action in district court, but not because of 
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section 7703(b)(2) and not for want of subject matter 
jurisdiction. Section 7702 delineates six different 
decisions at various levels of the administrative 
process that constitute a judicially reviewable action.8 
Section 7702(e) delineates three circumstances in 
which a complainant can sue if a judicially reviewable 
action has not occurred within 120 or 180 days after a 
specified event.9 Read together these provisions 
establish the exhaustion requirement governing a 
mixed case: a plaintiff can file suit only if either one 
of the judicially reviewable actions has occurred or 
one of the 120- or 180-day waiting periods has 
elapsed. Thus, in certain circumstances – e.g., if a 
complainant has filed an appeal to the MSPB and the 
applicable waiting period has not yet elapsed10 – the 
complainant may not bring suit unless the MSPB has 
taken a judicially reviewable action. But this is an 
exhaustion requirement, not a jurisdictional rule. 

 
 8 5 U.S.C. §§ 7702(a)(2) (action by the employing agency), 
7702(a)(3) (action by the MSPB; determination by the EEOC not 
to consider a decision by the MSPB), 7702(b)(5)(A) (decision by 
the EEOC to concur in the decision of the MSPB), 7702(c) 
(decision by the MSPB to adopt the decision of the EEOC), 
7702(d)(2)(A) (decision by the special panel). 
 9 5 U.S.C. §§ 7702(e)(1)(A) (120 days following the filing of a 
complaint with the employing agency), 7702(e)(1)(B) (120 days 
following the filing of an appeal to the MSPB), 7702(e)(1)(C) (180 
days following the filing of a petition with the EEOC to review a 
decision of the MSPB). 
 10 The lower courts are divided regarding whether a claim-
ant who has filed an appeal with the MSPB can withdraw that 
appeal and instead file suit in district court, assuming that he or 
she does so within the limitations period governing such suits.  
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C. A Final MSPB Decision Is A Judicially 
Reviewable Action Regardless of The 
Basis of That Decision 

 A “judicially reviewable action” by the MSPB is 
not limited to MSPB decisions that resolve the merits 
of an appeal. Section 7702(a)(3) provides that “[a]ny 
decision of the Board under [section 7702(a)(1)] shall 
be a judicially reviewable action.” (Emphasis added). 
Section 7702(a)(1) in turn provides that a decision of 
the Board shall be “in accordance with the Board’s 
appellate procedures.” Thus clearly a decision “under” 
section 7702(a)(1) could resolve a case on procedural 
grounds rather than on the merits. If Congress had 
wanted to limit the section 7702(a)(3) definition of 
“judicially reviewable action” to decisions of the 
Board “on the merits,” it could have done so express-
ly; just such a limitation is found in sections 
7703(a)(2) and 3330b(b)(2) of 5 U.S.C.11 

 The Secretary argues that an MSPB final deci-
sion based on procedural or jurisdictional considera-
tions is not a “judicially reviewable action” within the 
meaning of the CSRA. But interpreting “judicially 
reviewable action” to exclude any category of final 
MSPB decisions would render unworkable the CSRA 
statute of limitations regarding mixed cases. Section 
7702(e)(1)(B) authorizes a complainant to file suit “if 

 
 11 5 U.S.C. § 3330b(b)(2) (“after the Merit Systems Protec-
tion Board has issued a judicially reviewable decision on the 
merits....”).  
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at any time after ... the 120th day following the filing 
of an appeal with the Board ... there is no judicially 
reviewable action.” Thus if an MSPB decision based 
on procedural or jurisdictional grounds were not a 
judicially reviewable action, section 7702(e)(1) would 
authorize the filing of a civil action even after the 
MSPB had decided a case on such grounds. And if, as 
the Secretary contends, a procedure- or jurisdiction-
based MSPB decision is not a judicially reviewable 
action, the 30-day limitations period in section 
7703(b)(2) also would not apply, because that limita-
tions period runs from “notice of the judicially re-
viewable action.” As a result, under the Secretary’s 
interpretation of “judicially reviewable action,” if the 
MSPB were to decide a case on procedural grounds, a 
complainant would have forever to file suit under 
section 7702(e)(1)(B).  

 The Secretary recognizes that this would be an 
“absurd result[ ].” (R.Br. 28 n.4). The solution to the 
problem created by her interpretation of “judicially 
reviewable action,” the Secretary argues, is to con-
strue section 7702(e)(1)(B) to authorize suit only if 
“the Board has not issued a final decision of any 
kind.” (Id. at 28 (emphasis added)). But section 
7702(e)(1)(B) by its express terms authorizes suit in 
the absence of a “judicially reviewable action,” not in 
the absence of “a final decision of any kind.” If the 
phrase “judicially reviewable action” in section 
7702(e)(1)(B) means “a final decision of any kind,” it 
surely has the same meaning in section 7703(b)(2) 
and throughout the CSRA. 
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 The Secretary contends that a procedure- or 
jurisdiction-based MSPB decision is not a “decision ... 
under [section 7702(a)(1)]” because section 7702(a)(1) 
requires the MSPB within 120 days of the filing of an 
appeal to “decide both the issue of discrimination and 
the appealable action.” The Secretary suggests that 
the phrases “the issue of discrimination” and “the 
issue of ... the appealable action” both refer only to 
the merits of those claims. (R.Br. 21-22). On the 
Secretary’s view, section 7702(a)(1) thus requires the 
MSPB to address and resolve in every case the merits 
of both the discrimination and the adverse action 
claims, regardless of whether, for example, the 
Board’s procedural regulations require dismissal of 
the claims or the Board lacks jurisdiction over them.  

 It would be quite extraordinary for Congress to 
direct any tribunal to decide the merits of an appeal 
without regard to procedural or jurisdictional defects; 
the terms of section 7702(a)(1) assuredly do not 
require, or indeed permit, such a peculiar interpreta-
tion. Section 7702(a)(1)’s direction that decisions be 
“in accordance with the Board’s appellate procedures” 
clearly envisions that the Board would not violate 
section 7702(a)(1) if, because of those procedures, it 
did not reach the merits of a claim. In the instant 
case the Department of Labor expressly urged the 
MSPB to dismiss Kloeckner’s claim without resolving 
it on the merits; the Solicitor General appears to con-
tend that the course of action successfully advocated 
by the Department violated section 7702(a)(1)’s 
requirement of a merits decision in every case, and that 
by persuading the MSPB to violate section 7702(a)(1) 
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the Department managed to strip plaintiff of her 
right to proceed in district court. That cannot be 
correct. 

 The Secretary’s rule that an MSPB decision in a 
mixed case would not be a “judicially reviewable 
action” unless the Board decided on the merits both 
the discrimination claim and the adverse action 
claim12 would lead to nonsensical consequences. For 
example, suppose the MSPB decided the discrimina-
tion claim on the merits, holding that discrimination 
had not occurred, but rejected the adverse action 
claim on procedural grounds, such as because the 
complainant had failed to preserve the adverse action 
claim by addressing it in her brief to the Board. On 
the Secretary’s view the MSPB decision in such a case 
would not be a judicially reviewable action, because 
there would be no merits decision on the adverse 
action claim, and the complainant thus could not file 
suit in district court; but the complainant would also 
be barred from seeking relief in the Federal Circuit, 
which cannot consider a dispute about the merits of a 
discrimination claim.  

 The Secretary insists that the reference in sec-
tion 7703(a)(2) to certain MSPB decisions “on the 
merits” demonstrates that “judicially reviewable 
action” in section 7703(b)(2) – which contains no such 
reference – must mean a decision on the merits. 

 
 12 In an adverse action appeal under section 7701(c) the 
MSPB is to consider the five distinct grounds set out in sections 
7701(c)(1) and 7701(c)(2) for overturning that action. 
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(R.Br. 24). It is clear, however, that section 7703(a)(2) 
applies only to the identity of the proper respondent 
in a case in which a claimant seeks direct review in 
the Federal Circuit, and not to the identity of the 
appropriate defendant in a lawsuit filed in district 
court.13 Moreover, the reference in section 7703(a)(2) 
on which the Secretary relies was only added to the 
statute in 1989,14 and cannot have altered the meaning 

 
 13 Section 7703(a)(2) expressly applies only to a proceeding 
brought “pursuant to this subsection.” Subsection 7703(a) 
concerns direct appellate review, not lawsuits filed in district 
court.  
 Under section 7703 as originally enacted, direct appellate 
review of a CSRA decision occurred under chapter 158 of Title 
28, which was incorporated by reference in section 7703(b)(1). 
Under chapter 158, review is sought by filing a “petition to 
review,” and the party seeking judicial review is denoted the 
“petitioner”; section 7703 itself uses those same terms regarding 
direct appellate review. It is for that reason that section 
7703(a)(2) specifies the method of naming the “respondent,” the 
term for a party replying to a petition, rather than the identity 
of the proper “defendant,” the party against whom an action is 
brought in district court. Because a petition for “judicial review” 
under section 7703(a) is different than a “[c]ase[ ]  of discrimina-
tion” under section 7703(b)(2), section 7703 establishes a 
different limitations period for a “petition for review” (60 days) 
and for a “case filed under [a specified anti-discrimination 
statute]”  (30 days). Compare 5 U.S.C. § 7703(b)(1) with 
id.§ 7703(b)(2). 
 14 Whistleblower Protection Act of 1989, Pub.L.No. 101-12, 
§ 12, 103 Stat. 16, 35. Prior to 1989 section 7703(a)(2) read as 
follows: 

The Board shall be the named respondent in any pro-
ceeding brought pursuant to this subsection, unless 
the employee or applicant for employment seeks  

(Continued on following page) 
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of the phrase “judicially reviewable action” as adopted 
in 1978.  

 Although the grounds on which the EEOC under 
section 7702(b)(3)(B) can disagree with a decision of 
the MSPB are limited, that limitation does not create 
any restriction on the subject matter jurisdiction of 
federal courts or even on the jurisdiction of the EEOC 
itself. Section 7702(b)(1) permits a complainant to 
petition the EEOC to consider any decision of the 
MSPB; petitions are not limited to merits decisions or 
judicially reviewable actions. Of course, the EEOC 
would not ordinarily agree to consider an MSPB 
decision unless the Commission concluded that the 
decision involved the interpretation or application of 
one of the listed anti-discrimination statutes. But the 
substantive standard of review that the EEOC would 
apply in dealing with the merits of a petition, or in 
exercising its discretion to hear a petition, sheds no 
light on the respective jurisdiction of district courts 
and of the Federal Circuit. As the Secretary acknowl-
edges, for example, a district court (unlike the EEOC) 
could provide relief in a case that an agency had 
erroneously dismissed on procedural grounds. (R.Br. 
34-35 n.6.) 

 
review of a final order or decision issued by the Board 
under section 7701. In review of a final order or  
decision issued under section 7701, the agency re-
sponsible for taking the action appealed to the Board 
shall be the named respondent. 

92 Stat. 1111, 1143.  
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D. District Court Jurisdiction Over 
Mixed Cases Was Not Repealed by The 
Federal Courts Improvement Act of 
1982 

 The Secretary relies heavily on the fact that 
today under section 7703(b)(1) direct appellate review 
of MSPB decisions is limited to the Federal Circuit. 
(R.Br. 32-36). In framing section 7703(b)(2), the 
Secretary contends, “Congress permitted only a 
narrow exception to the exclusivity of the Federal 
Circuit’s judicial review of MSPB decisions.” (Id. at 
15). If all mixed cases could be filed in district courts, 
the Secretary warns, “courts of appeals around the 
country [would] review MSPB decisions ... on thresh-
old grounds such as timeliness or jurisdiction” (id. at 
33), leading to “geographic variance in the interpreta-
tion of [MSPB procedural] rules.” (Id. at 18). “Nothing 
in the CSRA mandates such an impractical system, 
and petitioner offers no reason why Congress could 
have desired it.” (Id. at 19). 

 In fact, however, the “impractical system” to 
which the Secretary objects is precisely the structure 
that Congress chose in 1978 when it enacted the 
CSRA. In 1978 the Federal Circuit did not yet exist. 
Under the original terms of the CSRA claimants 
seeking direct appellate review of a final MSPB 
decision in a non-discrimination case could do so by 
filing a petition for review in any of the geographical 
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courts of appeals.15 Thus at the time section 
7703(b)(2) was adopted, Congress clearly intended 
that under section 7703(b)(1) direct appellate review 
of MSPB decisions would indeed occur in circuit 
courts throughout the country. It emphatically is not 
the case, as the Secretary asserts, that “when [Con-
gress in 1978] created the federal merit system” one 
of the “primary interests Congress sought [was] ... 
ensuring that the Federal Circuit would develop a 
uniform body of case law governing federal personnel 
issues.” (R.Br. 32 (emphasis added)). Section 
7703(b)(2) could not have been framed as “a narrow 
exception to the exclusivity of the Federal Circuit’s 
judicial review of MSPB decisions” (id. at 15), because 
when section 7703(b)(2) was enacted the Federal 
Circuit did not exist. Because the Congress that 
enacted section 7703(b)(2) did not intend to concen-
trate appellate litigation in one circuit, Congress 
could not have contemplated that section 7703(b)(2) 
would be construed to advance any such purpose. 
Under section 7703(b)(2) as originally adopted district 
courts clearly retained their jurisdiction over any 
mixed case action under the listed federal employ-
ment statutes. 

 
 15 Section 7703(b)(1) originally provided that “a petition to 
review a final order or final decision of the Board shall be filed 
in the Court of Claims or a United States court of appeals as 
provided in chapters 91 and 158, respectively of title 28.” (92 
Stat. 1143). Under 28 U.S.C. § 2343, venue in a chapter 158 
proceeding existed in the judicial circuit where the petitioner 
resided. 
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 It was not until the Federal Courts Improvement 
Act of 1982 that Congress created the Federal Circuit 
and amended section 7703(b)(1) to transfer direct 
appellate review of MSPB decisions in non-
discrimination cases from the geographical circuits to 
the Federal Circuit. See Pub.L.No. 97-164, §§ 127, 
144, 96 Stat. 15, 37-38, 45. In doing so, however, 
Congress did not alter in any way the language of 
section 7703(b)(2). Congress’s 1982 decision to amend 
the CSRA in favor of promoting uniformity in the 
judicial resolution of non-mixed cases does not change 
“what the words of [section 7703(b)(2)] must fairly be 
understood to mean.” Holmes Group, Inc. v. Vornado 
Air Circulation Sys., Inc., 535 U.S. 826, 833 (2002). 
The Federal Courts Improvement Act assuredly did 
not repeal by implication the district court jurisdic-
tion that the CSRA in 1978 had expressly preserved. 

 
E. The Applicable MSPB and EEOC Regu-

lations Support The Conclusion That 
The CSRA Does Not Repeal District 
Court Jurisdiction Over Mixed Cases 

 As we noted in our opening brief, the regulations 
of both the MSPB and the EEOC construe section 
7703(b)(2) to apply to all mixed cases. (Pet’r Br. 50-
52). Those regulations represent the considered and 
longstanding view of the agencies responsible for 
administering the CSRA and the federal administra-
tive process for resolving discrimination complaints. 
In Ballentine v. MSPB, 738 F.2d 1244 (Fed. Cir. 
1984), the MSPB opposed the narrow interpretation 
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of section 7703(b)(2) advanced in this Court by the 
Secretary. (See Pet’r Reply, 9-10).16 The consistent 
MSPB and EEOC interpretation of section 7703(b)(2) 
is entitled to weight. Kasten v. Saint-Gobain Perfor-
mance Plastics Corp., 131 S.Ct. 1325, 1335 (2011). 

 The Secretary asserts that the MSPB regulations 
merely provide that “employees generally have the 
right to seek judicial review in district court” (id. at 
22 (emphasis added); see id. 23 n.4), as if those regu-
lations stated that the right to judicial review in 
district court exists in only some limited category of 
mixed cases. To the contrary, the regulations are 
emphatically all inclusive. Section 1201.157 of 5 
C.F.R. applies to “[a]ny final decision of the Board,” 
and section 1201.175(a) provides that “the appropri-
ate United States district court is authorized to 
conduct all judicial review of cases decided under 5 
U.S.C. 7702.” (Emphases added).  

 Although the issues raised by this case have 
important implications for the activities of the MSPB 
and the EEOC and for the meaning and validity of 
their regulations, the general counsels of those inde-
pendent agencies have chosen not to sign the brief of 
respondent. Petitioner, however, maintains that the  
 

 
 16 See http://www.mspb.gov/appeals/appellantqanda.htm 
(Question 25) (visited August 6, 2012) and http://www.mspb. 
gov/appeals/htm (Judicial Review) (visited August 6, 2012).  
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MSPB and EEOC regulations are indeed correct and 
mean what they say. 

 
F. Respondent Fails To Articulate A Clear 

Standard Regarding When District 
Courts Do Not Have Jurisdiction Over 
Mixed Cases 

 This Court has repeatedly recognized the im-
portance of clarity in the legal standards that govern 
the subject matter jurisdiction of federal courts. 
Plaintiffs need “clear guidance about the proper 
forum for the employee’s claims at the outset of the 
case.” Elgin, 132 S.Ct. at 2136. The need for clarity is 
particularly acute in this case because of the excep-
tionally short period of time within which an employ-
ee must both select the court in which to proceed and 
draft and file the required pleading. Under section 
7703(b)(2) a case of discrimination must be filed in 
district court within 30 days after receipt of the notice 
of the reviewable action. Clarity is also essential for 
federal employees who proceed pro se when seeking 
judicial relief following an adverse MSPB decision. 

 Long experience with the standard in Ballentine 
has demonstrated that the legal regime it established 
has been “a mine field for the unwary.” Afifi v. United 
States Dep’t of the Interior, 924 F.2d 61, 62 (4th Cir. 
1991). The distinction in Ballentine and its progeny 
between Federal Circuit and district court jurisdic-
tion over mixed cases “is hazy at best and incoherent 
at worst.” Elgin, 132 S.Ct. at 2135. The Federal 
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Circuit has struggled to find some intelligible method 
of explaining the Ballentine standard to pro se liti-
gants. (Pet’r Cert. Reply 3-5). 

 The Secretary’s brief proposes a variety of differ-
ent standards for determining whether, in light of the 
basis of an MSPB decision, the Federal Circuit or a 
district court would have jurisdiction: 

“Threshold procedural grounds.”17 Under this 
standard district courts would have jurisdic-
tion over non-threshold procedural issues 
that arise after an MSPB appeal is under 
consideration. See Hopkins v. MSPB, 725 
F.2d 1358 (Fed. Cir. 1984) (jurisdiction to 
hear challenge to rejection of counsel fee re-
quest as untimely). 

“Procedural or jurisdictional questions.”18 All 
procedural and jurisdictional issues would be 
within the exclusive jurisdiction of the Fed-
eral Circuit, even if, for example, “the juris-
dictional question is intertwined with the 
discrimination claim.” Sloan v. West, 140 
F.3d 1255, 1261 (9th Cir. 1998) (sustaining 
government position that Federal Circuit has 
jurisdiction over such a case); see id. at 1263 
n.2 (noting conflict on the issue) (concurring 
opinion); Hill v. Dep’t of the Air Force, 796 
F.2d 1469, 1472-73 (Fed. Cir. 1986) (concurring 
opinion) (applying McDonnell Douglas Corp. 

 
 17 R.Br. ii, 19. 
 18 R.Br. 16, 32, 34 n.6. 
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v. Green, 411 U.S. 792 (1973) and numerous 
ADEA cases in determining whether MSPB 
had jurisdiction). 

“Touch[ing] on discrimination,”19 “related to 
the merits” or “determin[ing] any facts relat-
ed to ... discrimination.”20 Under this stan-
dard, procedural or jurisdictional disputes 
would be within the jurisdiction of the dis-
trict court, not the Federal Circuit, if they 
involved some construction or application of 
the prohibitions in the underlying employ-
ment statute.21 

 

 

 
 19 R.Br. 25 n.3, 48. 
 20 R.Br. 46. 
 21 In Powell v. Department of Defense, 158 F.3d 597 (D.C.Cir. 
1998), the government successfully argued that the Federal 
Circuit has jurisdiction over “Board decisions based on proce-
dural or threshold matters that are related to the merits.” Id. at 
599 (emphasis in original). 
 The MSPB has held that a removal is within the scope of its 
jurisdiction if an employee is subjected to sufficient harassment 
that his or her resulting resignation was “involuntary.” The 
resolution of that jurisdictional question usually requires the 
MSPB to decide whether particular alleged acts of harassment 
actually occurred and in some instances whether instances of 
proven but facially neutral harassment were motivated by a 
discriminatory animus. See A. Cummings, “The Mixed-Case 
Dilemma in Federal Sector Employment Appeals,” 2008 APR 
Army Law. 17, 17, 20-21 (2008). 
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“Until the merits ... are reached.”22 If the 
MSPB finds that discrimination had oc-
curred, disputes about subsequently arising 
procedural issues would be within the juris-
diction of the district court.  

“Decid[ed] ... the merits of both the discrimi-
nation and CSRA claims.”23 Under this 
standard the Federal Circuit would have ex-
clusive jurisdiction over a case in which the 
MSPB decided the merits of the discrimina-
tion claim but did not reach the merits of the 
CSRA adverse action claim.  

The differences among these standards are rooted in 
the lack of any textual basis for the Secretary’s pro-
posed limitation on district court jurisdiction. 

 Even if a single standard were selected, the 
courts would have to resolve recurring questions 
about the meaning of that rule. The Secretary, for 
example, suggests that a key criterion may be wheth-
er or not the basis of the MSPB decision was “proce-
dural”; that resembles the distinction between 
procedural and substantive law that has vexed the 
lower courts since Erie R. Co. v. Tompkins, 304 U.S. 
64 (1938). Courts have struggled with questions 
about what issues fall within the scope of the “merits” 
of a case under the Ballentine standard.24 Under 

 
 22 R.Br. 14; see id. at 15, 16, 19, 26, 27, 32-36. 
 23 R.Br. 27; see id. at 22, 32, 33, 34. 
 24 See McCarthy v. Vilsack, 322 F.App’x 456, 458-59 (7th Cir. 
2009) (jurisdiction over case in which MSPB held plaintiff had 

(Continued on following page) 
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several of the Secretary’s proposed standards it is 
unclear which court would have subject matter juris-
diction if a plaintiff (whose individual discrimination 
claim had been decided on the merits) sought to 
overturn an MSPB decision refusing to certify a class, 
if a claim was rejected based on res judicata, or if a 
claimant was seeking to enforce a settlement agree-
ment. A single appeal to the MSPB could involve 
more than one claim; in this case Kloeckner’s appeal 
raised three different claims. If the Board were to 
reject one claim on procedural grounds and another 
on the merits, it is unclear under the Secretary’s 
standard which court would have jurisdiction, or 
whether the claims would have to be divided and 
heard in separate proceedings, one in the Federal 
Circuit and one in district court.25 In an appeal involv-
ing only a single claim, the MSPB might reject that 

 
not established a non-frivolous claims of discrimination); 
Franklin v. U.S. Postal Serv., 61 F.App’x 686, 687 (Fed. Cir. 
2003) (jurisdiction over whether settlement resolving discrimi-
nation claim was involuntary); Powell, 158 F.3d at 597 (same); 
Brumley v. Levinson, 1993 WL 128507 at *1 (8th Cir. April 27, 
1993) (jurisdiction over case in which MSPB rejected discrimina-
tion claim on ground that plaintiff had not proven recovery from 
prior disability); Kean v. Stone, 926 F.2d 276, 282-85 (3d Cir. 
1991) (jurisdiction over dispute about amount of counsel fee 
award); Hill v. Dep’t of the Air Force, 796 F.2d 1469 (Fed. Cir. 
1986) (jurisdiction over case in which MSPB held plaintiffs had 
not established a non-frivolous discrimination claim). 
 25 See Donahue v. U.S. Postal Serv., 2006 WL 859448 
(E.D.Pa. Mar. 31, 2006) (MSPB rejected one discrimination 
claim on the merits, one discrimination claim based on res 
judicata, and one discrimination claim as frivolous). 
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claim both on procedural grounds and on the merits, 
or the three members of the Board might in separate 
opinions give different types of reasons for rejecting 
that claim.  

 Interpreting the CSRA to leave unaffected dis-
trict court jurisdiction over all mixed cases assures 
that litigants and courts alike will easily understand 
which court has jurisdiction over such claims. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the above reasons, the decision of the court of 
appeals should be reversed. 
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